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Legal Adairs, Bengal v. Mon Mohan 
Roy 912 

Surendra Narain v. Dinanath Bose 63 

Surendra Narain v. Hahjur Rahaman 276 

Surendra Narayan v. Lacbmi Koer 795 

Surendra Narayana v. Dcjindra Prosad 673 

Suresh Chandra v. Lalit Mohan Dutta 776 

Sures Kanta Bancrjee y. Nawab Ali 
Sikdar 800 

Suressur Misser v. Mt. Mohesh Rani Mee- 
rain 714 

Surjamull Agarwala r. Ram Chandra 570 

Swarnamoyi Debi v. Secy, of State 290 

Taber Mondal v. Tarafdi Gharami 396 

Tarak Nath Roy v. Syama Charan 466 

Tara Sankar Ghose v. Nasaruddi 651 

Tekait Ganesh Narain v. Protap Udai 
Nath 686 

Tepn Mabammad y. Tefayit Mabammad 696 
Tomejnddi v. Mulai Gbowkidar 99 

Tulsi Rant y. Nabi Bnx 890 

Udit Narain y. Mathnra Prasad 551 

Ujir Sheikh v. Syed Ali Sheikh 733(1) 

Upendra Mohansaba v. Brindaban Behari 

500(1) 

Upendra Nath v. Bbupendra Nath 110 

Upendra Nath v. Bindesbri Prosed FB 843 

Wajid Ali v. Khnrshed Assam 446(1) 

William Graham y. Phanindra Nath 617 

Yusuf Akram y. Arfan Ali Khan 66(1) 


SUBJECT INDEX 

Absenee of Star denotes Cases of Provincial or Small Importance, 

Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


Accounts 

Accounts partly settled— Action for 

balance of settled account maintainable 

788c 


Acquiescence 

Doctrine Circumstances giying 
rise to interference of assent — Acquieo. 
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ueieencs 

io in aot while it is in progress 
lunts to quiescence 938i 

(Tie Possession 

'Ij&ndlord and tenant — Hight claimed 
ds own right in settlement is hostile 

oit 12 years after that is barred 

880(1) 

"Mortgagor and mortgagee — Adverse 
session against mortgagor binds mort- 
eealso 311 

"Co-owner^ Co-owners entering into 
leessioD as lessees of adverse claimant 
^OBBGSBion is adverse to other co- 
nere 

peel 

—Appellate Court — Duty of — Deoi- 
n depending upon verbal evidence of 
bnesses in trial Court — Decision of 
al Oourt, unless wrong, should not be 
ierfered with 9646 

—Appellate Court — Duty of— Court 
nvinced that judgment under appeal 
erroneous — It should not be affirmed 
bhougb it raises question of fact 964c 

— Appellate Court — Duty of — Appre- 
ation of evidence— Court should make 
lowanoe for fact that it has neither 
CD nor heard witnesses 964c 

—Bight of— Burden of proof — Oom- 
itenoy of appeal in question — Appel- 
nk must establish right of appeal 

361c 

Iiimitation — Amendment of decree 
syond period of limitation— Party ap- 
Baling from decree should be restricted 
^ grounds of appeal which refer to 
mendment 348(2) 

~0ompetenoy — Order granting leave 
c Beoeiver to enter into settlement with 
obtor of estate — Appeal against order 
jpgsd after it has been carried out — 
timely order of stay before filing of ap- 
peal not obtained — Appeal is infructuous 

^ward — Arbitrator has no authority 
^0 delegate his funotions, except ‘minis- 
, ®ofc8,* and if he does so, he is 

^^“ky of jndicial misconduct 806a 

"^Award — Arbitrators entitled to take 
^siskanee of experts on technical mat- 
^ 8066 
I — Oourt overruling objection 

naisoonduot of arbitrators 
lihout inquiry— Material irregularity 

* 806fl 

dealing with matters not 
▼woo by enbrnission— Award as re- 


Arbitration . . 

gards portion in excess of submission 

void , 

Award — Illegal parte of award 

severable— Legal part can be given effect 
to 

Agreement to refer dispute to Ben- 
gal Chamber of Commerce— Agreement 
to observe rules of Chamber is 

689 

Armi Act {11 of 1878) 

Ss. 17 and 19 — Proceedings under 

S. 107, Criminal P. C— Parties to dis- 
pute should not be appointed Special 

Constables , 

Ss. 19 and 20 — Evidence indicating 

offence under S. 20 — Magistrate 

to commit case to Sessions H 

Assam Land and Revenue Regulation (1 ot 

1886) ^ , 
Land Revenue — Assessment oi 

Limitation stated 446(2)/ 

Land revenue — Assessment Orov- 

ernment’s right to assess -Whether 

never be barred 446(2j& 

5 6— Lease of large tract for more 

than 12 years — Portion used for grazing 
—Held defendants were raiyats and 
grazing gives occupancy rights Test of 
occupancy — Portion of land under jungle 
and not cultivated does not oust opera- 
tion of S. 6— Occupation under landlord 
having no, title if for more than 12 years 
confers occupancy rights ander 8. 6 of 

Aot 19 of 1859 ^ 

S. 28— Proviso. Cl. (4)— Property 

held by owner without payment of reve- 
nue for more than 60 years S. 28, Pro- 
viso, Cl. (4) does not authorise assess- 
ment of revenue unless right to hold 
revenue-free is shown to have been lost 
within 60 years 446(2Ja 


■S. 23 — Suit by plaintiff against 
Secretary of State for declaration of 
revenue- free title to mahal— Thagbashfr 
proceedings of 1861 in which mahal was 
described as resumed mahal proved It 
does not amount to admission of Govern- 
ment’s title to assess revenue in 

S. 20 — Assessment of revenue Pro- 
perty held without assessment and pay- 
ment of revenue for sixty years— Govern- 
ment’s right to assess becomes ba^ed 

446 \2)c 

S. 28 — Assessment of revenue 

Decision by Revenue Board that property 
is assessable— Owner holding property 

without payment of revenue for 60 years^ 
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Assam Land and Revenue Regulation Bengal Court of Wards Act 


Claim of Government to assess revenue 
is bpa*red 446 (2)e 

S, 28, Proviso 4- -Scope of — Effect 
of Proviso 4 is to save land from assess- 
ment of possession for 60 years without 
payment of revenue is proved 446 (2)j 
S, 28, Proviso 4 — “Held revenue 
free ’ — Meaning of 446 (2)y 

5. 71 — Scope of S. 71 — Purchaser 
oanuot eject or enhance rent otherwise 
than as provided 118a 

— “—S, 70 — Adverse possession for statu- 
tory period before sale is an encumbrance 

612 

S. 154. Cl, (/)— I n revenue partition 

plaintiff claiming interest but not being 
registered proprietor was denied right to 
intervene or be heard — Before comple- 
tion plaintiff sued for declaration that 
he was entitled to share allotted to his 
predecessor — Hold S. 154 (f) does not 
bar the suit 676a 

Benamidar 

Bight to sue — Benamidar cannot 

maintain suit for partition of joint im- 
movable property 645a 

Eight to sue — Suits for land and 

suits for money claims— Distinction bet- 
wet-r. In latter only benamidar can sue 

6455 

Bengal Ce&$ Act (9 of 1880) 

41 — Liability of landlord and 
tenant in respect of cesses is governed 
by S. 41 unless otherwise contracted 

936 

5. 47— S. 47 lays down that proce- 
dure for levy of cess shall follow that 
prescribed for realization of arrears of 
rent 2ea 

S. 47 — Landlord and tenant — Inter- 
est on arrears of rent — Contract between 
parties — Waiver of claim for interest on 
arrears of rent does not absolve liability 
for interest on rent 285 

S. 47 — In the same manner and 

under the same penalties, etc." — Mean- 
ing of 23c 

Bengal Civil Procedure Regulation (4 of 
1793) 

5. 15— Appointment of mut .vali is 

matter of religious usage within S. 15 

8945 

Bengal Court of Wards Act (9 of 1879) 

S. IS — 3. 18 provides the only 

manner in which ward's property can be 
dealt with 164g 

— S, 18 — Power of Court of Wards to 
give acknowledgment of debt and esecute 
pro-notes stated 1075 


S. 19 — Acknowledgment of debt by 
Court of Wards not invalid I07fl 

I S, 35 — No one but the ward can 
bring a suit for his property in charge 
of Court of Wards 164c 

Bengal Drainage Act (6 of 1880) 

Ss. 42 and 44 — S. 44 is permissive”" 
Mistake about year of instalment does 
not save limitation 709 

Bengal Estates Partition Act (5 of 1897) 

Ss. 58, 88 and 119 — No dispute 

about any’ land forming part of parent 
estate was raised and no order under 
S. 88 was passed — Suit for declaration 
and possession of land partitioned cannot 
lie (Per Fletcher, J.) party, having 

notice of partition and failing to object 
cannot be allowed to upset the partition 
Held also that party keeping his own 
share in partition intact cannot ask for 

share in lands allotted to others 864 

Bengal Landlord and Tenant Procedure Act 
(8 of 1869) 

S. 18 — What is prevailing rate under 

S. 18 is stated 328 

S. 102 — Scope — When appeal lies is 

stated — No appeal lies when question of 
amount of rent payable is only involved 

237 (Da 

Bengal Land Revenue Sales Act (11 of 1859) 

5s. 13 and 54 — Share itself and not 

right, title and interest of recorded pro- 
prietor passes under revenue sale — Obiter 
Widow in possession as heir — Revenue 
sale passes not her life interest but share 

itself I84a 

S. 37 — Formal notice to avoid en- 
cumbv‘»,nce is not necessary — Intention 
must be informed in unequivocal terms 

85(3 

5. 37 — Delay in signifying intention 
to annul encumbrance — No waiver can 
be presumed where land is claimed rent- 
free 85ii 

S. 37 — Purchaser at revenue sale 
need not annul encumbrance before 
claiming compensation for the encum- 
brance 85^ 

S. 51 — Adverse possession for what- 
ever period against defaulter does not 
affect purchaser 1845 

S. 54 — Meaning of words 'shall not 
acquire any rights’ in S. 54 explained 

184(3 

Bengal Local Self-Government Act {3 of 
1885) 

S, 138 (rf) — Unregistered sale certi- 
ficate and deed of release by President 
of District Board does not satisfy f®-' 
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Bengal Local and Self Government Act 

qairement of S. 54, T. P. Aofc, and no 
tifelg passes to pnrohaser — Held also sale 
oartifioate even if held to be valid con- 
veyance the transfer is invalid under 
S. ‘138 (d), R. 98 — Held also it did not 
even oonstitnte valid contract of sale as 
it contravened R. 103_ 136a 

"S. 138 (d) — Scope of power to make 
rules — ^Bulea oan be made for restricting 
alienation and providing formalities to 
beobserved for such alienation — Rules 
can limit extent and mode of power of 
alienation 136i 

138 (d), iJr. 93 and 98 — Not ultra 
vires R. 98 is mandatory — Scope and 

effect of rules pointed out 136c 

Bengal Municipal Act (3 of 1884) 

S. 218 — Non-compliance with pro- 
visions of Ss. 175. 176, 178 and 179— 
Conviction under S. 218 not valid 455 

Bengal N. W. P, and Aaaam Civil Courts Act 
(12 of 1887) 

8 — Soope of S. 8 (2) stated — 
Transfer of case to Additional Judge is 
wmpetent — A, I, R. 1914 Cal 616. 

Overruled FB 561 

Bengal Patni Regulation (8 of 1819) 
*"^Patni sale — Purchaser can eject 
tenants with no protected right — Pur- 
chaser holding land as third person and 
putnidar merger does not result 
_ Porchaser cannot obtain original bold- 
ly before pubni, though he is in posses- 

327a 

8 Due publication of notices of 
very essential for validity of sale 
, ^^®iodar at whose instance sale is 
^4 is responsible for it — Provision^ of 
notices U mandatory — Failure vitiates 


sale 


257 

S. 11 ^Patni can only be sold for 
^sars of rent .under the regulation — 
I tinder 8. 11 gats the property 

incumbrances — He is not 
Ah? j » previous adverse decisions 
1 previous owner 2146 

ll’^Bnoroaohment and adverse 
by trespasser is incumbrance 

^ms.u 2140 

W Defaulting proprietor means 

oriU restricted to that parti- 

whose default putni 

, 214i 

*1. Act (10 of 18S9) 

iiH*. of original hold- 

With landlord’s consent is that old 

or????/ wiinquished and new one is 
raltia.^^ of ^bo Act on khudkasht 

•vyats stated 3276 


Bengal Revenue Sales Act (11 of 1859) 

‘S. 33 — Sale of estate not in arraar 


of revenue — Suit to set aside sale not 
necessary 582c 

S. 33 — Applicability — Sale beyond 


statutory authority cannot prejudice the 

rights of proprietor 582/ 

Bengal Survey Act (5 of 1875) 

Decisions based on survey map nob 


binding on civil Courts on question of 
title 617c 

Bengal Tenancy Act (8 of 1885) 

Scope of —Act applies to land used 

for agricultural purposes 730c 

Soope of — Land used for purposes of 


gathering and storing thereon crops 
raised on adjacent lands — Act held ap- 
plicable 730CZ 

Applicability — It applies to all 


leases of agricultural land whether for 
agricultural purposes or otherwise 

Eviction of occupancy raiyat and 

not any raiyat is protected 1016 

S. 3 — Status of tenant — Determi- 


nation of — Document creating tenancy 
showing its nature clearly — Subsequent 
conduct and. dealing of tenant need not 
be considered 466a 

S. 3 — Entire village comprising of 


500 bighas let out — Several persons re- 
siding — Document not clear — Held 
tenancy was under tenure 4966 

Ss. 11 and 18 — Transfer of Property 


Act does not apply bo tenancy — Transfer 
in Ss. 11 and ii are not leases but out 
and out transfers 5466 

S. 12 — Transfer of permanent tenure 


may be complete upon registration al- 
though landlord’s fee is not paid 930a 


S. 12 — Transfer of permanent te- 


nure — Transferee allowing transferor to 
represent him to landlord — Decree for 
arrears of rent against original tenure- 
holder — Transferee cannot object to sale 
in execntion of decree 9306 

S. 22— Sale of raiyati holding for 


arrears of rent — Right of under-raiyati 
subsists till he is evicted by law 685 
S. 29 — Essential ingredients — Proof 


of — Presumption arises — S. 29, proviso 
(1) is fulfilled 9096 

S. 29 — S, 29 does not apply where 

original holding is split up 630(1) 

S. 30— Enhancement of rent — ^Inte- 


rest payable upon capital spent by land- 
lord for improvement must be included 

909c 

" S. 30— Long standing dispute re- 


garding payment of enlancd rent 




At; 



I. r>A?t, * V 1,1. 94* 

Ikii 
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Landlord not entitled to damages in suit 
for arrears of rent 909i 

~Ss. and 113, Oh. 10 — Settlement 
of rent with reference to previous rent 
involving enhancement of more than 
two annas in rupee is not illegal 516a 
Ss. 30 and 113, Ch, 10 — Settlement 
of rent under Ch. 10 — Entry of existing 
rate of rent is no bar to proceeding for 
settlement of rent within next fifteen 

yoars 516^ 

I 30 (a) and 31-^4 — Village situate 

in district to which S. 31-A has not been 
extended -Seven different rates of rents 
paid by seven different tenants of village 
Degrees of variation not infinitesimal 
There is no “prevailing rate of rent” 

51(1) 

S. 40 — Scope of S. 40 — No suit lies 
on question of commutation of rent — 
S. 40 presumes that the tenant is occu- 
pancy raiyat 8205 

— '•“S. 40— Decision about status of te- 
nant in proceedings under S. 40 can be 
challenged in civil suit 820c 


5. 40 — Per Jenkins, C. J . — In suit 

for rent commuted civil Court can ques- 
tion Kevenue Court's competency — Per 
N, H. Chatter jea, J . — Exercise of juris- 
diction by Bevenue Courts pre-supposes 
raiyats to be occupancy and rent pay- 
able in kind 750 

5. 44 (o) — Tenant, not-occupancy 

raiyat, not holding under lease for a 
term — He oanncb be ejected under 
S. 44 (o) SGld 

Ss. 49 and 87 — Notice under S. 49 

is not necessary in case of forfeiture of 
right of occupancy raiyat by transfer 
without consent ““ S. 49 applies when 
occupancy raiyat retains his 'right — 
Notice under S. 87 also is unnecessary 

0785 

S. 49— For ejectment of tenant, 

notice under S. 49 is essential 1645 

49 (5) and 85 Under-raiyat — 
Holding for term — Devolution of inte- 
rest — Heirs can be ejected without 
notice 734 

49 ( 6 ) Transfer of non-trans- 
ferable under-raiyati holding to know- 
ledge of landlord Landlord continuing 
to receive rent from transferees cannot 
be ejected without notice under S. 49 ( 6 ) 


S 5 . 52 and 188— Suit 
landlord for additional rent 
ability of 


321 

by co-sharer 
— Maintain- 
509 


Bengal Tenancy Act 

Ss. 52, 105 and 109-A — Proceeding 
under S. 105 — Rent settled under sub- 
S. ( 4 ) by enhancement according to 
rules laid down by S. 52 — Decision re- 
versed on appeal by special Judge — 
Second appeal is not barred by S. 109-A 

FB 413a 

S. 65 — Rent decree against widow 

— Tenure in hands of reversioners is 
liable for sale I6l(l) 

S. 65 — Scope of S. 65 — It applies 

only when relation between landlord 
and tenant subsists — Landlord who has 
parted with pioprietary rights cannot 
avail himself of S. 65 64a 

5. 67 — Kabuliyat creating tenancy 

executed prior to Act fixing rate of inte- 
rest — Kate varied by solenamah after 
passing of Act — Held no new contract 
of tenancy was created 487 

Ss. 67 and 179 — Agreements should 

not be lightly interfered — Interest at 
75 por cent on default of kist is penalty 
and should be relieved against — Court 
can grant relief under equitable jurisdic- 
tion {Michardso7i, J., dissenting) 166a 

Ss. 67 and 179 — S. 67 does not ocn- 
trol S. 179 — Contract of higher rate of 
interest than that provided in S. 67 is 
enforceable S. 179 does not exclude 
consideration of other laws 1665 

S. 67 — Considerations of needy debt- 
or do not apply to perpetual lessee at 
fixed rent Hard bargain, unless amount- 
ing to fraud, is no ground of relief 166# 

S. 67 — Restriction on the liability of 
tenants to pay interest is substantive 
right and is not applicable to suits 82a 
I S. 85 — S. 85 does not apply to sub- 
raiyat s granting sub-leases 546a 

85 — Sub-leases by under-raiyats 
are valid 5456 

““*5. 86 — Surrender of interest by one 
of joint tenants — Deed stamped as con- 
veyance and registered — Surrender may 
operate as valid transfer if not valid 
surrender 31 ^ 

S. 87 What amounts to abandon- 
ment under S. 87 is stated 614 

‘S. 87 Abandonment of tenancy 
does not extinguish rights of transferee 
of lessee under Transfer of Property Act 
(1882) ^ 454 
87 -Abandonment of non-trans- 
ferable occupancy holding by sale — Les- 
see of landlord is entitled to ejectment 

decree 1555 
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Bengal Tenancy Act 

93, 94 and 95 — AppoiDtment of 
receiver pending application for appoint- 
ment of common manager is legal — 
Civil P. C. (1908), O. 40. R. 1 4276 

Ss. 109, 104 and 106 — Words every 
settlement of rent or decision of dispute’ 
by Revenue Oflacer in S. 9, Act 3 of 1898 
are not applicable to decisions of vali- 
dity of Lakherai title under S. 104 — Re- 
venue Officer’s decision about rent free 
tiye before the amendment cannot ope- 
rate as res judicata as he was incompe- 
tent to decide 735 

^ Ss. 104-H and 111-^1 — Record of 
Rights — Court cannot go behind it to 
determine nature of tenancy 581(2)6 
“I Ss. 104-U and 111-^4 — Record of 
Rights prepared at settlement are con- 
olusiye unless challenged by suit 

581 (2)c 

105 — Second appeal lies when 
decision on question of incidents of 
holding is upheld by Special Judge 929 
“““Ss. 105, 106 and 109 — Revenue 
Court's decision of fair rent under S. 109 
is final and binding — No suit lies unless 
the matter, subject of an application 
under S. 105 or S. 106, is before civil 
Court 738a 

" — Ss. 105, 106 and 109— Scope of 
8. 109 stated — S. 109 does not bar suit 
for declaration that lands are lakheraj 
grants or held at fixed rents — Scope of 
8. 106 pointed out — Principle that op- 
tion of Special Tribunal bars — Jurisdic- 
tion of ordinary Court is unsound 7386 

" 105 and lOO-A — Tenancy agree- 

Dsent fixing rent providing for variation 
* found to be wrong — Area found 
" — Claim by landlord for 

Additional rent — Special Judge dismis- 
•ing claim in appeal on finding that ten- 
AOt was not in possession of more land 
•Mn that for which rent was previously 
PAid Finding, held assailable in second 
Appeal FB 4136 

109-il — Proceeding 
nder S. 105 Decision by Special 

pther than '^decision settling 
rent —Appeal is competent FB 413d 

Sj. 105, 106-A, 106 and 109-/1— 
^wstiona under S. 105.A investigated 
A^ determined— Decision of Setfclment 
mcer is subject to second appeal 

, FB 413e 

O'f^d 109-il — Decision 
wither one merely settling rent-Eaoh 

depends on its own oiroumatanoes 


—Whatever goes beyond that simple de- 
cision and decides particulars referred to 
in Ss. 105-A and 106 is subject to second 
appeal FB 413/ 

S. 106 — S. 106 does not apply to the 
claim for declaration and for possession 
by person not in possesion before Re- 
cord of Rights 274a 

S. 106 — Where S. 106 does not ap- 
ply the plaintiff will get his relief in 
civil Court if his claim is otherwise 
valid 2746 

S. 109-il — Scope of — Decision by 
Special Judge settling rent — Appeal lies 
to High Court with reference to parti- 
culars in respect of whom it is given 

FB 413c 

S. 115 — Suit for — Holding including 

khilla and hasila lands — Rent assessed 
on hasila (cultivated) land only — Stipu- 
lation to pay rent on waste land brought 
under cultivation — Increase in rental 
accrues on any portion of waste land 
being cultivated— Receipt of rent at ad- 
mitted rate — Landlord can sue for addi- 
tional rent- Waste lands to be assessed 
must be actually cultivated 903 

Ss, 115 and 120 (2) (a) — Kabuliyat 

executed after 2nd March 1883 — Recital 
is not admissible to prove zerait 8216 

S. 116, Sch. 3, Art, 1 (a)— Operation 

of Art. 1 (a) is not excluded by S. 116 
in case of zerait land 821c 

S. 120 (2) (a) — "Any other evidence 

that may be produced” does not include 
evidence contained in an agreement bet- 
ween landlord and tenant 821a 

5. 149 (3) — Scope of S. 149 — In 

rent suit no question of apportionment 
of rent due arises 545 

• S. 153 — Suit for damages for use 

and occupation or in the alternative 
claim for Rs. 100 as rent — Held if suit 
is for rent no second appeal lies under 
S. 153 and if otherwise it was barred by 
S. 102, Civil P. C. 9076 

S. 153 — Bar to appeal cannot be 

evaded by joining claim for money with 
a claim for rent 8876 

— S. 153 — Suits for recovery of rent 
and recovery of damages for breach of 
contract — Second appeal not provided 

for — Bar under S. 153 cannot be evaded 
by amalgamating two claims in one suit 
for rent 887c 

S. 153 — Appeal lies on decision of 

question of Bbowli or Nagdi rent 620a 
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S. 153, explained — Question of ir- 
regularity in sale proceedings is not a 
question relating to land between the 
parties 719a 

S, 153 — Appellate Court deciding 

whether a case falls under proviso to 
S, 153, Ben. Ten. Act — Not, question 
that may be raised but that which has 
been decided should be considered 7196 

*S. 153 — Order setting aside sa' 3 

Decree holder purchaser — Order iA.s 

under S. 153 and is appealable though 
the decree in that suit is not 719c 

-S. 153 — Irregularity in publishinS 

or conducting sale is not fraud — Ques- 
tion of fraud does not come under S.^oS, 
but irregularity does fall — (Per Mul- 
lick, J.) — An irregularity may be coupled 
with fraud — Irregularity tainted with 
fraud is not excluded from scope of 

S 153 7l9<i 

“S. 153“Suit for rent below Rs. 50 

—Defendant setting up title in himself 

— Relation of landlord and tenant not 

established — Dismissal of suit Appeal 

not maintainable ^ 

153 — Decision of conflicting 

claims to landlord’s right — Second ap- 
peal is competent 373 

5 . 153— Suit (or rent for less than 

Rs. 50 — Interest in land having con- 
flicting claim thereto decided — Appeal 

lies to District Judge 254 

S, 153 — “Order” includes interlocu- 
tory orders 252a 

5 , 163— Suit for rent valued at less 

than Rs. 100 — Order of remand without 
decision on special questions under 
S. 153 is not appealable 2526 

^ 5 ^ 153 — S. 153 allows an appeal on 

decision of question of amount of yearly 
— This does not fall under S. 102, 
Kct 8 of 1869, and hence no second 

appeal lies , 237(1)6 

g 153 (a) — Amount claimed in 

_1 Expression refers to rent for 
recovery whereof suit is instituted 

887a 

S. 153-A — S. 153-A requires that a 

deposit of amount admitted to be due 
must be made before applying for setting 
aside ex parte rent decree between land- 
lord and tenant 651a 

S. 153-.4 — Scope of admission — 

Admission to the rent of holding in suit 

6516 

S, 153-i4 — For setting aside ex part 
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decree no deposit is required where no 
amount is admitted to be due 651c 

S. 155 — Misuse of land by tenant 

Suit for possession under S. 155 — Suit 
is governed by Limitation Act (1908), 
Art. 32 395 

Ss. 160 and 167 — Sepatni created 

by fdurpatnidar under terms of his lease 
is protected interest within S. 160 and 
cannot bo annulled under S. 167 519a 

— S. 160 — Protected interest, creation 
of — Landlord’s permission is not neces- 
sary 5196 

S. 161 — Interest of unregistered 

purchaser of putni tenure is not an in- 
cumbrance 764 

Ss. 161 a7id 167 — Rule of estoppel 

between lessor and lessee by grant of 
lease docs not affect purchaser in rent 
decree against lessor — Purchaser under 
S. IGl takes free of all encumbrances — 
Sub-tenancies can be annulled under 
S. 167. 741^ 

.Ss. 163, 164 and 165 — Scope of — 

Decree-holder can proceed under S. 165 
if sale price at auction is not suflicient 
to satisfy decree 396a 

Ss. 165 and 107 — Remedy under 

S. 165 is not optional — Decree-holder 
can remain content with sale under 
S. 164 — In that case purchaser gets title 
free of encumbrance if procedure under 
S. 167 is followed — Consequence of sale 
under S. 164 does not depend upon 
amount of bid 3966 

iS. 165 — Scope and object of S. 165 

stated 396c 

Ss. 170 and 171 — Rent decree 
against tenant— Order for sale — Deposit 
by fictitious mortgagee — Suit for re- 
covery of deposited amount — Held plain- 
tiff was not person having “ interest 
voidable under sale ” — Claim was not 
enforceable under Contract Act (1872), 
Ss. 69 or 70 497a 

' S. 170 (3) — Deposit by transferee 
of non-transferable holding — With- 
drawal of deposit by landlord does not 
amount to recognition of transfer 315 

5. 174 — Deposit under S. 174 — Only 
judgment-debtor and not his assignee is 
competent. 795 

S. 179 — Considerations of needy 
debtor do not apply to perpetual lessee 
at fixed rent — Hard bargain unless 
amounts to fraud is no ground of relief 

166 e 
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Bengal Tenancy Act 

S. 182 — Applicability 


Homestead 


need not be in same village or be held 
under same landlord 730a 

S. 182 — Expression “ homestead ” 

denotes land on which a raiyat has bis 
homestead, that is, land used by him 
for residential purposes 7306 

S, 182 — Lessee of homestead land 

from raiyat holding other lands as raiyat 
from another landlord — Held S. 182 ap- 
plied to tenancy of homestead land 
though defendant was under-raiyat of 
that land 32 

5. 185 — Applicability — Occupancy 
right in site of shop held by raiyat — 
Provisions held applicable to lease of 
lands for building shop 60 

S. 186-A — Landlord’s title success- 
fully denied — Suit by landlord — Sec- 
tion 186-A does not apply 706 

' 5, 193 and Sch. 3, Art. 2 ( 6 ) — Suit 

for lease money of fishery lease falls un- 
der S. 193 and is governed by Art. 2 (b) 
This money is not rent and therefore 
stipulated rate of interest can be re- 
covered 826 

5cA. 3, Ari. 2-(Per F letcher , J .)— 

Lease for agricultural purpose comes un- 
der Tenancy Act — Hent though acknow- 
Jodged after it is time-barrred cannot 
be recovered under Art. 2 — Non-agricul- 
tural leases are not governed by Ten- 
ancy Act 609a 

jalkar is governed by Art. 2 (b) 80(1) 

Soh» 3, Art. 3 - Applicability — 
Purpose of Act must not be overlooked — 
piBpossession must be clear to apply 
^3 883(1) 

3, Art. 6 — Decree for share of 
rent by cosharer without making other 
cosharers parties— Execution— Art. 6 

665 

iT 6 — Art. 6 as amended 

1908) governs execution 
PPlioation of decree detained by co- 
Buarer for his share of rent 224a 

, Aw. 6 — Art, 6 applies only 

least some provisions of the 
mu applicable to the tenant judg- 

2246 

Tenancy Amendment Act (1 of 1907 ) 

. ocope of Bight of tenant having 
• non-occupancy or occupancy 
within limits of Calcutta 

affected retrospectively 

' .Q « "Sfila 

cope of— Act is not declaratory 


15 

Bengal Tenancy Amendment Act 

one— Provisions cannot be given retros- 
pective operation S 6 I 3 

S. 31 (a) (Per Sharfuddin, J.) — 
What is prevailing rate stated— No en- 
hancement can be ordered if no prevail- 
ing rate is found — Principle of prevail- 
ing rate applies only under S. 31 (a) 

S. 31 (a)— (Per Coxe, /.)— Finding 

that majority pay Rs. 4 and more does 
not amount to prevailing rate — For ip. 
plication to a district S. 31 U) must be 
specifically extended S106 

Bengal Validatin g A ct (1 of 1903) 

Transfer of permanent tenure may 

be complete upon registration although 
landlord’s fee is not paid 930a 

Transfer of permanent tenure — 

Transferee allowing transferor to repre- 
sent him to landlord— Decree for arrears 
of rent against original tenure-holder — 
Transferee cannot object to sale in exe- 
cution of decree 9306 

Bengal Village Cfaaukidari Act (6 of 1870) 

Patni lease — Construction of — Re- 
sumption of land by Government — Spe- 
cial clause in lease held not applicable 
to land resumed 234a 

Land in Patni Taluk illegally set- 
tled with zamindar after resumption*- 
Suit by patnidar against zamindar for 
recovery of lands — Cause of action — 
Tenant settled by zamindar does not 
acquire status of raiyat — Case is nob 
governed by Specific Relief Act (1977), 
S. 27 ^ 2346 

S. 1 — Applicability of — Act applies 

to simanadari lands, Thana Indas.jBan- 
kura District 842a 

S. 1 — Duties of simanadars — Bengal 

District Gazetteer for Bankura may be 
referred to 9426 

S. 61 — Inquiry by Commissioner 

under Act — Person not impleaded is nob 
entitled to notice — Report of Commis- 
sioner is final and conclusive against 
such person without notice 477(2)6 

Broker 


Position of, explained 


- . - 548c 

Calcutta High Court Civil Rules and Orders 

Chap. 11, B. 45 (c) — Pleader filing 

petition of revival of dismissed suit 
without any authority — Pleader alleging 
to have acted on wrong belief that 
i^al^anpa ^vgriginal gi^it contained 
nfitae-^AukiiOTi'. nbl(r fl6‘' aefibunt to 
irofebdkmill 41 Ia 
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Calcutta High Court Rule. f 

B. 370— R. 370 la mconsis^nfc with 

scheme of Code of 1882 ( „„*-ice 

370 — Registrar can issue notice 

of transmission of decree ^ut oanMt 
determine ^whether it is barred by time 
Begistrar’s order in absence of oonten- 

^n is not iudicial order necessary for 

«vivor under Limitation Aot^ U908). 

cluutia High Court Rule, and Circular. 

— 45 («)— Pleader in mofussil, first 
accepting vakalatnama should fully com- 
ply with K. 45 (e) - Subsequent accep^ 

tances— Procedure indicated 

45 W — Vakalatnama Accep- 
tance in writing is not obligatory 979e 

22, 45 W — Court ought to insist on 

R. 45 (e) being observed before 

is allowed to plead 

Calcutta Improvement Act (5 of 1911) 

S. 71 — Special tribunal has PO^®J 

to call for records of other Courts 322 

Calcutta University Act (8 of 1904) 

Ss. 3 and 14— Powers of University 

to accept even conditional gifts on trust 
and possess property is unfettered 
Grant does not fail even if conditions 
are inoperative — Term student . 

is not restricted to any particular Uni- 
versity — Exclusion of one trustee by 
legal disability does not affect po^e^ 
other trustees — Object of Act of 1904 is 
to extend its usefulness — Calcutta 
University regulations do not curtail its 
power in accepting conditional gifts 
Scope of S. 2 of Regulation stated— 
Absence of previous sanction of Governor- 
General or non acceptance by Senate or 
irregular affixing of University seal does 
not invalidate gift-— These are mere 
irregularities that can be cured 295 

Carrier 


icr 

Negligence — Burden of proof — Loss 

U prima facie proof of negligence and 
hence burden of proof of absence of negli- 
gence is on carrier 6476 

Carrier. Act (3 of 1865) 

Carrier’s liability is akin to an in- 

surer's— His liability for loss is only 
subjeot to act of God or King’s enemy— 
Liability can be varied by contract 

647a 

C. P. Land Revenue Act (18 of 1881) 

Ss. 68, 72 and 83 — Suit for amend- 
ment of settlement entry showing defen- 
dant as permanent tenants instead of 
mortgagees — Settlement Officer must 


C. P. Land Revenue Act rq ^ 72 

have actel under either 

and S. 83 applies „ « cinif 

Ss 83, 120 and 152— Scope oi Suit 

under S. 83 ie declaratory and decree 

cannot be executed— Deputy 

gioner is alone competent to amend aet- 

Uement entry - Civil Court cann^ 

Chota Nagpur Encumbered E.lale. Act (6 of 

— 3 and 12— Suit by creditors — 
Court cannot interfere so long as estate 

is held under the Act-Creditors remedy 
against manager is by way of aPP®®*^."? 
Deputy Commissioner 

S 18-B — To hold estate under the 

Act manager must have pov76r to reduce 

interest, otherwise operation of Act 

would be infructuous 
S. 22 — Suit against manager alone 

without allegation of mala fide is 

Cbota Nagpur Tenancy Act (6 of 1908) 

5 . 11 — Transferee of tenure cannot 

recover rent for period prior to registra- 
tion in landlord’s office 
Ss. 81, 83 and 87-Suit for arrea« 

of rent decreed before operation of Act 
Execution applied for after Act^ Pro- 
ceedings are governed by 

Ss. 83 and 87— Settlement proceed- 
ings— Decision of dispute whether tenant 
i 3 mundari khuntkatidar — Settlement 
Officer has jurisdiction to record 
as mundari khuntkatidar 

Ss. 191 (2). 139 and 208— Appli- 
cability — Execution of rent decree by 
arrest of judgment-debtor has the ®^®o 
of staying proceedings for sale \ 

Ss. 258 and 264— Judicial Commis* 

sioner specially appointed to deal 
revenue case is Revenue Officer ^ 

Ss. 258 and 264— Decision of Juci- 

** Mail 


■ 

cial Commissioner bars civil suits for 

purpose ® 

Civil P. C. (14 of 18B2) . ^ 

Ss. 223, 248 and 249— Applioati^ 

under S. 223 — Notice under S. 248 is^^ 
proper — Such notice does not consfciW 
revivor — Registrar cannot 
der S. 249 to revive a decree (FBJ 4W) 

S. 249 — Registrar of High “ 

no power to pass order under 4 gft! 

S. 424— Notice under S. ^24— 0»8» 

set up in plaint different from 
stated in notice — Notice is not 
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Civil P. c. 

^ -{Boi 1908) 

5. 9— Suifc for recovery of penalty 

imposed maintainable 72 « a 

S. 9 — Scope — MuUifariousness of 

oanses of action — What is stated Suit 
for accounts against executors under will 
and for declaration against trustees that 
a scheme settled by District Judge under 
compromise between executor and guar- 
dian of plaintiff was void being brought 
about by fraud““First cause of action 
^as excluded and on second suit was 
dismissed for absence of sanction of 
Advocate-General — Held, in appeal, ex- 
olusion of first cause of action was im- 
proper ^nd dismissal of suit on that 
ground was premature 

■ iS. 10 — Requirements of S. 10 stated 

— Court not competent to decide ques- 
tion of res judicata — It can only stop the 
proceedings 318a 

S. 11— Order of Revenue Court 

under S. 87, Chota Nagpur Tenancy Act, 
Operates as res judicata 686c 

S. 11 — Party deriving title subse- 
quent to the prior decision also comes 
within purview of S. 11 673a 

S, 11 — Where no interest is derived 

subsequent to the 'prior decision S. 11 
does not prescribe that suit by such per- 
son must be dismissed 6736 

^ S, 11“ Issues must have been raised 
and tried to make principles of S. 11 
operative 673c 


Civil P. C. 

person is not constructive res judicata 

170g 

S. 11 — Gomastah obtained lands and 

leased them out — In rent suit by gomas- 
tah his title as landlord was denied and 
payments were contended to be made to 
him on behalf of landlord — Contention 
was upheld — In suit for ejectment, deci- 
sion in rent suit did not affect 154a 

S, 24 — Order of transfer without 


notice to parties interested is not legal 

859 (1) 

S. 24 — Proceedings without jurisdic- 
tion cannot be transferred 456a 

5. 34 — Costs — Appeal — Appellate 

Court would not interfere unless order 
is manifestly wrong or unjust 1266 

S. 47 — Execution of decree against 


legal representative of deceased judg- 
ment-debtor — Attachment of property — 
Decision as to property if assets of de- 
ceased — Appeal maintainable — Proceed- 
ings come under S. 47 814 

■S. 47 — Decree against ostensible re- 


'S, 11 — Matters directly and subs- 
tantially in issue — Question depends on 
whether parties and Court have dealt 
with matter as there was relief claimed 
znrespeat of it 604a 

jS. 11 — Incidental finding not on 
qnestion directly and substantially in 
issue is not res judicata 5046 

^ 8. 11 — Rent-decree in prior suit is 

not merely piece of evidence but con- 
clusive evidence of relationship of land- 
lord and tenant 357a 

— '5. 11 — Suit dismissed by first Court 
■Appeal — Appellate Court allowing with- 
drawal of suit with permission to bring 
fresh suit on ground that plaintiff could 
not adduce all evidence — Order is with- 
out jurisdiction — Fresh suit is barred as 
res judicata 25da 

ll“Mortgage suit — Person not 
party to execution joined as representa- 
tive — Fresh suit for possession — Question 
ci validity of mortgage as against such 

1916 Indexes (Oal.) — 3 & 4 


presentatives — In execution it was dis- 
covered that deceased debtor left a will 
— Held decree could not be executed 
against the estate not in hands of osten- 
sible representatives but in hand of 
executrices — Held remedy was by opening 
suit and obtaining decree against execu- 
trices or by separate suit against them 
Action on domestic judgment when ten- 
able stated 661 

■ S. 47 — Application to set aside sale 

is not execution proceedings 6136 

S. 47 and 0. 21 B. 16— Application 

under O. 21. R. 16— S. 47 is still appli- 
cable 4716 

S. 47 — Sub-seotions of S. 47 are in- 
dependent of each other 47l(? 

S. 47 — Objection by judgment. debt- 
or to sale left undecided — Sale held with- 
out inquiry — Proceedings are irregular 
— Remedy of judgment-debtor is by way 
of appeal 253(l) 

5. 47 — S. 47 does not bar suit for 

actual possession by auotion-purchaser 
having obtained symbolical delivery 

170a 

^—5, 47 — Auction-purchaser of portion 

of non-transferable holding in execution 
is representative of judgment-debtor 
Ot^tfonioi 6e^iDg_aside sale whether 
■ 'jnSl . or - under S. . 173 


Qubfil 

unq^ 




A t t k Xi 
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Civil p. c. 

Bengal Tenancy Act, falls under S. 47, 
Civil P. C. — Order is appealable 109 
S. 47 (3) — Question as to genuine- 
ness of purchase of decree between pur- 
chaser, applying for execution on sub- 
stitution of his name as decree-holder 
and judgment-creditor of decree-holder, 
attaching decree and opposing applica- 
tion, comes under S. 47 47ia 

S, 48, (a), (6) — Two decrees, pre- 
liminary and final, in suit — Latter is 
complement of former — Two together 
must be taken to be single and indivisi- 
ble decree 482 

S. GO — Non- transferable occupancy 

holding is not saleable 812c 

S. 60 — Word “saleable” in S. 60 

refers to execution sale and not private 
Bile 175a 

S. 60 — Permanent lease — Condition 

of immunity from Court sale not im- 
posed — Tenant cannot object to Court 
sale 1756 

S. GO (c) — Agriculturist, who is, 

stated — Whole house is protected — Bur- 
den of proof is on jud'^ment-debtor 

891(1) 

S. 64 — Obligations incurred in res- 
pect of property prior to attachment 
not affected 927a 


iS. 64 — Contract of sale of property 

prior to attachment before judgment — 
Suit for specific performance of contract 
— Attachment did not afifect right ac- 
quired 907c 

S. 64 Attachment — Order takes 
effect only from date of its actual pro- 
mulgation 135 

S. 66 — Scope of — It aims at execu- 
tion sales — Intention is to stop benami 
auction, purchaser 7626 

S. 6o — Eeal purchaser cannot sue 

on basis of possession 762c 


S. 66 — S. 66 is not retrospective 

and does not affect vested rights 394fl 

S. 66— Scope of — It applies to all 

persons standing in shoes of purchasei 
— Effect of amendment stated 394^ 

S. 73 — Attachment prior toliquida- 

tioD— Sale — Proceeds must be distribut- 
ed in manner laid down by S. 73 918^ 

Ss 73 and 151 — Mere order of at- 
tachment before judgment, beforedecree 
is passed, is insufficient for claim under 
S. 73— There must be execution applica- 
tion — S. 151 does not help against ex. 
press law Attachment before^judgment 
does not create any interest in property 


Civil P. C. 

— Attachment before judgment cannot 
affect attachment after decree obtained 
by another 371a 

S. 73 — Execution by sale of occu- 
pancy holding — Objection disallowed — 
Property sold — Another decree-holder 
also applied for sale of the holding or 
alternatively under S. 73 before sale — 
Objection to sale was allowed in his 
case — Held it does not bar his right to 
rateable distribution 264a 

5. 73 — Rateable distribution can- 
not be allowed if decree is held satisfied 
or barred by time or if execution is dis- 
missed 2646 

S. 73— Requirements of S. 73 stated 


-S. 92 Suit for removal of mutta- 
wali on ground of unlawful alienation of 
trust property — Alienee may be made a 
party In case of alienation being set 
aside alienee may be declared a trustee 
and directed to convey the property — 
(Obiter) in such suit no decree for eject- 
ment of alienee can be passed 935 

S. 92 Suit by descendant of found- 
er for declaration of Ijeing muttawali 
and for injunction against defendants 
appointed muttawali by District Judge 
in another suit — Held Subordinate 
Judge cannot supersede District Judge’s 
order Held further wakf being found 
to be public trust, plaintiff’s remedy 
was by suit under S. 92 and get herself 
appointed on strength of her preferen- 
tial right _ 391 ^ 

5. 92 Suit for mere declaration of 
being a muttawali without claiming 
possession is not tenable 712a 

— S. 97— Scope of— Appeal on preli- 
minary decree is obligatory 219a 

S. 97 Appeal on preliminary de- 
cree is tenable even if no appeal on 
final decree is preferred 2496 

appeal ou preliminary de- 
cree succeeds final decree must be vari- 
ed even though not appealed against 

V No appeal from preliminary 
decree lies when final decree is passed 

s 97-(Per Co^., J.) - Ipp^^l 

against preliminary decree — Final da- 
cree passed pending appeal— Appeal can 
be heard ^ 3 ^ 

Appeal Difference of opin- 


ion on some points stated— Practice 


5S2( 
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CWUP. c. .. 

S.lOO — Whether partioular necessity 

is legal or nob is question ot law FB 843(3 
T — S. 100 — Test to find whether ques- 
tion of negligence is of fact or law ex- 
plained ^ 

S. 100 — No second appeal lies on 

finding of fact— What is question of fact 
explained— Where upon a fair test a 
finding is given it cannot be 
in second appeal 554a 

S. 100— Question whether certain 

resumed chakran lands are chowkidari 
ohakran lands of one mauza or another 

is question of fact 

100 — New case cannot be set up 

in second appeal 

S. 100 — Finding of abandonment 

arrived at on evidence on record cannot 
be challenged in second appeal 155a 
— S. 100 — Amendment of plaint in 
second appeal'involving change of nature 
is not allowed 

S. 100— Decision of lower appellate 

Court on meaning of common word is 
final 77e 

8. 100— Custom reasonable or not, 

is question of law 

S. 100 — Question whether contract 

is uncertain is one of fact FB If 

S. 102— Suit of small cause nature 

below Rs. 600— Remand order is not ap- 
pealable 

S. 104 — Order refusing to remove 

Receiver is not appealable 824a 

S. 107 — Plaint amended in appeal 

— Parties added — Appellate Court can 
remand whole case ^ 283o 

S. 107 — General provision for re- 
mand in S. 107 is controlled by condi- 
tions and limitations prescribed in rules 
and orders 283(2 

S. 110 — Decree of lower appellate 

Court set aside by single Judge of High 
Court — Reversal of his judgment by 
High Court under Cl. 15 of Charter, has 
effect of affirming decision cf lower 
appellate Court 973a 

S. 115 — No decision of single Judge 

of High Court can be revised under 
S. 115 ^ 9736 

” Q, 115— Erroneous decision on point 
of limitation is no ground for revision 
But revision lies if decision is without 
considering point of limitation 907a 

S. 116 — Error of law is no ground 
lot" revision 887 c2 

—5. 116 — Order discharging rule un- 
der 8. 115 is not appealable 8386 


Civil P. C. 

S. 115 — Second appeal held incom- 
petent — High Court has jurisdiction^ to 
deal under S. 115 653 cj 

S. 115 — Allowing time-barrediap- 

plication is material irregularity 651/ 

S. 115— Adhiar is a tenant — Suit 

for possession by adhiar maintainable 
under S. 9, Specific Relief Act (1 of 
1877) — Decision not open to revision 

621 ( 2 ) 

S, 115 — Discretion refusing amend- 
ment of plaint should not be interfered 
unless lower Court has oome to wrong 
conclusion 6C5(2)6 

S, 115 — Failure to exercise jurisdic- 

tion is ground for revision 3716 

S. 115 — Order refusing review of 

order rejecting appeal — High Court 
should not interfere in revision 2276 

S. 115 — Dismissal of application 

for transposition of parties Discretion 
of Court— High Court will not interfere 
in revision 80(2)6 

S. 141— Scope of — S. 141 does not 

apply to execution 6l3a 

S. 141 — Receiver can be appointed 

in original proceedings 127a 

S. 145 -Scope — Surety's personal 

liability — Liability is enforceable to 
the extent to which he is personally 

liable 

- S. 148 — Application for execution 


within time — Application returned for 
amendment of formal defects Applica- 
tion re-filad after amendment, but be- 
yond limitation — Held application was 
not time-barred _ 3566 

- 5 , 149 — What is sufficient com- 
pliance with order under S. 149 stated 
— Discretion is not to be interfered in 

appeal 

-S. 151 — Scope — Court has no power 

to vary or set aside under S. 151 con- 
sent decree made by it when there is 
no variance between the decree and f'he 

solenamah ^46(1} 

Ss. 151 and 73 — Mere order ot at- 
tachment before judgment, before decree 
is passed is insufficient for claim under 
9 73 —There must be execution applica- 
tion— 3. 151 does not help against ex- 
press law— Attachment before judgment 
does not create any interest in property 
— Attachment before judgment cannot 
affect attachment after decree obtained 
by another 371a 
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Civil P. C. 

S. 151 — Order setting aside ex parte 

decree cannot be set aside under S, 151 

3236 

S. 152 — Appellate Court has in- 
herent power to order restitution of 
money withdrawn under order that is 
set aside 264c 

S. 152 Court has inherent power 
to order re-deposit of money wrongly 
withdrawn 241e 

0. 1, a. 3 Suit for removal of 
muttawalli on ground of unlawful alien- 
ation of trust property — Alienee may 
be made a party— In case of alienation 
being set aside alienee may be declared 
a trustee and directed to convey 
property— (06^^C7•) in such suit no decree 
for ejectment of alienee can be passed 

935 

0. 1, i?. 3 Suit by tenant of ghat- 
wali land against ghatwal — Secretary of 
State is not necessary party 825a 

0, 1, i?. 4 Appeal should not be 
dismissed merely on ground of non-join- 
der of parties 516c 

C. 1) R. lO^^Order to add a party 
ought to be at a hearing — All facts must 
be before Court ggO^ 

0. 1, B. 10— Transferee of portion 
of non-transferabla holding can join in 
suit for possession against landlord 

4076 

0. 1, B. 10 Plaintiff by bona fide 
inistake erroneously represented — Plain- 
tiff allowed to rectify mistake and 
appear personally— It does not amount 
to addition of a party — Substance and 
not form is to be considered — What is 
bona fide mistake stated 337a 

0. 1, B. 10 (2) Court has power to 
order for transposition of parties 

0. 1, B. 10 (2)— Dismissal of app/u 
cation for transposition of parties— Dis 
cretion of Court — High Court will not 
interfere in revision 80(2)6 

0. 1, B. 10 (2) Suit for dissolution 
of partnership and accounts— Compro- 
mise pending suit by some defendants— 
Petition to withdraw suit— Defendants 
not joined in compromise applying to be 
substituted as plaintiffs and to continue 
suit— Court refusing to transpose and to 
draw up decree— Appeal was held in 
competent— Lower Court had power to 
transpose parties— Failure to exercise 
iunsd.otion-High Court held oompa- 
tent to interfere in revision 80(2)(i 


Civil P. C. 

~0. 2, i2. 2 Cause of action — Conti- 
nuing injury- Fresh cause of action de 
die in diem 751^ 

" 0. 2, B. 2 On re-settlement” 

fresh cause of action arises — It is sepa- 
rate from one arising under the old lease 

^ n 58l(2)a 

0, 2, R. 2 Cause of acfciou — Confci- 
nuous account Whole forms one cause 
of action and cannot be divided 6806 
0. 2, B. 2 — Suit for possession by 
purchaser of holding — Prior suit for pos- 
session of part of holding dismissed — 
Suit is not maintainable even in respect 
of portion not included in former suit 

, 161(2) 

0. 2, B, 2— Suit by usufructuary 
mortgagee for possession does not bar 
subsequent suit for redemption 43a 

■ 0. 3, B. 1 — Recognized agent as 

such cannot be heard 18l{l) 

0. 3, B. 3— Compromise by special 
agent for conduct of suit unless specially 
authorized is not binding on principal 

4796 

0. 3, B. 4 — Acceptance of vakalat- 
nama need not be in writing 9796 

0. 3, B, 4 Appearance of pleader 
named in vakalatnama if allowed by 
Court is valid 

~ 0, 5, B. 10— Service of summons — 

Proper inquiry and substantial effort to 
find out defendant should be made 

0 5 72 10 q • , 

u. 0 , u. 10— Service of summons— 

Whenever practical service should be 

m^e personally upon defendant .181(2)iZ 

j 17 — Bailiff going 

to defendant s place of business with 
partners on three separate days — On 
each occasion bailiff told that defendant 
was not there Bailiff eventually post- 
writ of summons upon premises — 
Held there was no sufiicieut service ac- 
coi-dingto^law igi( 2 )„ 

O'. 5, i?. 17 — When service by affix- 
ing summons to outer door in case of 
pardanashin lady is held sufficient is 
stated— Where person to be served is 
unapproachable by custom he can be 
said as cannot be found 600a 

0. 5, B, 17 Court is competent to 


direct service by registered post or other 
manner even after service under R. 17 

C/. 5, R. 17 Substituted service — 
Defendant not served personally — Rule 
must be strictly complied with 18l(2k 

No. 
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Civil P. c. 

0. 6 — Plaint, contents of, stated — 

Pacts and not evidence should be men- 
tioned 658a 

0. 6 — Pleadings — Plaintiff bound to 

state nature of deed supporting his title 

6586 

0. 6, 2?. 4 — Suit to set aside ex 

parte decree on ground of fraud — Gene- 
ral allegations of fraud are insufiScient — 
One kind of fraud set up — Another kind 
of fraud cannot be allowed to be substi- 
tuted for it 876a 

0. 6, J?. 4 — Details of fraud must be 

specifically stated 288a 

0. 6, B, 4 — Fraud must be clearly 

stated 120a 

■' ■ 0. 6, B, 4 — One kind of fraud plea- 
ded— Another cannot be allowed to be 
substituted 1206 

0. 6, B. 4 — Fraud — Plaintiff seeking 

to avoid statute of limitation must state 
time when fraud was committed 
~“0. 6, B. 4 — Plaintiff proving fraud — 
Defendant should prove knowledge ear- 
lier than pleaded discovery 120« 

'0. 6, B. 4 — Suit for cancellation of 

conveyance executed by her on ground 
of fraud — Two distinct theories of fraud 
set up in plaint — Plaintiff cannot suc- 
ceed 120ff 

■■““O. 6, B. 17 — Where claim by ad- 
verse possession would be made but has 
not been made — Plaintiff cannot be al- 
lowed to set up an inconsistent claim 

7876 

"""O. 6, B. 17 — Discretion refusing 
amendment of plaint should not be 
interfered unless lower Court has come 
to wrong conclusion 605(2)6 

6, B, 17 — Amendment in appeal 

Principles of O. 6, B, 17 apply — Am- 
endment to prejudice other side should 
not be allowed — When suit must fail 
for want of amendment and fresh suit 
18 barred amendment would seriously 
prejudice defendant 2766 

“ “0. 6, 17 — Amendment of plaint 

by Court’s permission is not addition or 
substitution of party within S. 22, 
Dim. Act 164e 

" “0. 6, B. 17 — Amendment of plaint 
in second appeal involving change of 
nature la not allowed 100 

7, i?. 4 — Fact of representative 
character need not be stated in the title 
of the plaint though it is the proper 

^^ace ^ 164(d) 

0. 9 — Probate proceedings — Strict- 


Civil P. C. 

est relevancy in the interrogatories is 
not required (Semhle). 953(6) 

0. 9, B. 5 — Summons to defendant 

returned unserved — Court should not 
proceed with trial of suit 507a 

0. 9, B. 5 — Defendant not served 

with summons — Decree passed — Order 
discharging decree — Effect — Suit re- 
vives for re-trial 5076 

0. 9, B. 8 — Dismissal under R. 8 

bars fresh suit 791 

0. 9 — O. 9 applies to probate pro- 
ceedings and executors can be called 
upon to make full discovery of assets 
of testator 953a 

0. 9, B. 9 — Order refusing to res- 
tore suit dismissed for default by Judge 
on original side is appealable, being 
judgment within the meaning of 01. 15, 
Ijetters Patent 361a 

0. 9, B. 9 and 0. 43, B. 1 — Ordei’ 

refusing to restore suit dismissed for 
default by Judge on original side is ap- 
pealable under 0. 43, R. 1 3616 

■0. 9. B. 9 and 0. 21, B. 90 — Ap- 


plication under 0. 21, R. 90 0. 9, R. 9 
is applicable 221a 

0. 9, B. 13 — Application to set 

aside dismissal for default of an ap- 
plication under R. 90 lies 613c 

0. 9, B. 13 — Application to set 

aside ex parte decree to lower Court 
when appeal is preferred by other judg- 
ment-debtors and lost does not lie 225a 

0. 9, B, 13 — Summons not duly 

served — Defendant although aware of 
suit can get ex parte decree set aside 

181(2)0 

0. 9, B* 13 — Compromise decree, 

though one party was not authorised, 
cannot be set aside under R. 13 50 

0. 11, B. 6— Scope — MuUifarious- 

ness of causes of action — What is stated 
— Suit for accounts against executors 
under will and for declaration against 
trustees that a scheme settled by Dis- 
trict Judge under compromise between 
executor and guardian of plaintiff was 
void being brought about by fraud — 
First cause of action was excluded and 
no second suit was dismissed for ab- 
sence of sanction of Advocate-General 
— Held, in appeal, exclusion of first 
cause of action was improper and dis- 
missal of suit on that ground was prema- 
ture 
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■ 0. 14, B. 2 — R. 2 applies even 

where issues of fact have been framed 
and not; postponed 164a 

0. 16, Rr. 10 and 12 — No order 

under O. 16, R. 12, can be made until 
procedure laid down in R. 10 has been 
followed where that rule applies 421 

~0. 17, Br, 2 and 3 — Suit dismissed 
for default — Decree drawn up — Order 
held to be one under 0. 17, R. 2 and not 
appealable 233 

0. 18, B. 17 — When can evidence 

after close of case be allowed, stated 

3676 

0. 19, B. 3 — Affidavit in qualified 

form is useless as evidence of particu- 
lar fact stated 979fi? 

0. 20, B. 7 — Decree must bear seme 

date as that of order making it 511a 

0. 20, B. 12 — Scope of R. 12 stated 

— It does not apply to co-defendants 

673d 

0. 20, B. 16 — Preliminary decree is 

not necessary in every suit for accounts 
unless sum due is to be ascertained 

2446 

0. 21, B. 2 — Payment of interest on 

judgment debt notified to Court by ap- 
plication for execution saves limitation 

451a 

■ 0. 21, B, 2 — Certification — Decree- 

holder may apply to certify payment on 
his application for execution — Applica- 
tion acted upon by Court — No formal 
recording of certification is necessary 

4516 

0, 21, B. 2 — Application by decree- 

holder certifying partial satisfaction of 
decree is step-in-aid of execution — Pay- 
ment must bo actually made 356a 

0. 21, B. 15 — One joint decree- 
holder if not prohibited can execute 
whole decree 577d 

0. 21, B. 16 and S. 47 — Application 
under O. 21, R. 15— S. 46 is still appli- 
cable 471 J 

0. 21, B. 16 — Ex parte mortgage- 
decree assigned — Assignee failed to 
apply under R. 16 — Ex parte decree set 
aside against original decree-holder, 
transferee nob being made party — Held 
transferee could nob execute until order 
setting aside decree is set aside 323a 

0. 21, Br. 22 and 23 — (Per 

Mooherjee, /.)— Mere notice of trans- 
mission of decree does not, but order of 
transfer does, operate as revivor 

FB 488A 


Civil P. C. 

0. 21, Br. 22 and 23 — Application 

for transfer of decree is not execution 
application FB 488* 

0. 21, B. 41 — Application for exami- 
nation of judgment-debtor can be made 
at any stage 228a 

0. 21, B. 41 — Examination of judg- 
ment-debtor under 0. 21, R. 41 — Order 
may be made ex parte on verified tabular 
statement 2286 

0. 21, B. 41 — Examination of judg- 

ment-debtor under O. 21, R. 41 — Appli- 
cation should be encouraged when it is 
necessary to prevent dilatory and expen- 
sive execution proceedings 228c 

0. 21, Br. 43, 54 and 64 — Sale with- 
out attachment is irregular bub nob in- 
valid 465a 

0. 21, B. 46 — Deposit made subject 

to an enquiry is conditional deposit 2416 

0. 21, B. 52— Scope of R. 52 — Rule 

is applicable even when property is in 
custody of same Court executing the 
decree — Attachment under R. 62 is to 
be affected by notice — Previous attach- 
ment is not affected by prayer of another 
formal attachment 670 

0. 21, B. 54 — Attachment — Order 
takes effect only from date of its actual 
promulgation 135 

0. 21, B. 58 — Execution of decree 
against legal representative of deceased 
judgment-debtor — Attachment of pro- 
perty Decision as to property if assets 
of deceased — Appeal maintainable — 
Proceedings come under S. 47 814 

0. 21, B. 58 — Objection by judgment- 
debtor to sale left undecided — Sale held 
without enquiry — Proceedings are irre- 
gular Remedy of judgment-debtor is by 
way of appeal 253(1) 

0. 21, B. 63 — Declaratory suit by 
objector — Burden of proof that transac- 
tion is real is on him — Proof of deed 
alone is not sufficient — Suit under R. 63 
is in nature of review 666 

0. 21, B. 65 — Purchaser taking pro- 
perty subject to lien must satisfy it 

349d 

0. 21, B. 65 Purchaser from mort- 
gagee not entitled to possession if mort- 
gage is redeemed before suit for posses- 
sion 2366 

0. 21, B. 90 — Decree — Execution 
sale Setting aside on ground of fraud — 
Absence of interest at the time of decree 
bars right to set aside execution sale 

622 
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0. 21, B. 90— AppUoafcion feo set 

aside sale is not execution proceedings 

6136 

0. 21, B. 90 — Application to set 

aside dismissal for default of an appli- 
cation under R. 90 lies 0l3o 

0. 21, B. 90 — Minor legatee and 

his father representatives of judgment- 
debtor substituted but no guardian ap- 
pointed — Decree-holder purchased pro- 
perty in execution — Application by 
mother as next friend under S. 47 and 
R. 90 was tenable and sale was vitiated 
by irregularity 603 

0. 21, B. 90 and 0. 9. B. 9— Appli- 
cation under O. 21, R. 90 — O. 9, R. 9 is 
applicable 221a 

0. 21, B. 90 and 0. 43, B. 1 (c)— 

Application to set aside sale is suit 
within meaning of O. 43, R. 1 (c) 2216 

0.21,jB. 90— Limitation Act (1908), 

Art. 11 — Forfeiture — Sale of portion of 
occupancy in execution of money-decree 
does not cause forfeiture; no settlement 
can be made of same portion unless 
there is abandonment or forfeiture — 
Held also Art. 11, Limitation Act, ap- 
plies as plaintiff under settlement not 
having brought suit within one year of 
an adverse order against him under 
O. 21, R. 90 152 

■ 0. 21, B. 92 — Though rules are not 

applicable Court can decline to confirm 
Bale when decree is satisfied and parties 
desire that sale be set aside 646 

"0. 21, B. 97 — Order under R. 97 

without inquiry not being legal suit for 
possession more than one year after is 
not barred 755 

0. 22, R. 9 — Even when a represen- 
tative is on record application to sot 
aside an order of abatement must be 
made 690c 

0. 22, R. 9 — Delay must be ac- 
counted for, otherwise order of abate- 
ment remains conclusive — It is the duty 
of the party contesting to bring the 
legal representative on record when 
succession to deceased is doubtful 285 
“ — 0. 23, R. 1 — Suit dismissed by first 
■Court — Appeal — Appellate Court allow- 
ing withdrawal of suit with permission 
to bring fresh suit onground that plain- 
tiff could not adduce all evidence — 
Order ie without jurisdiction — Fresh 
suit la barred as res judicata 255a 

~~ 0. 23, R. 1 (2) (a) and (6) — Clauses 
(a) and (b) are to be read together 2656 


Civil P. C. 

0. 23, R. 3 
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Allegation of adjust- 


- 

ment must be inquired into and if found 
true decree in terms should be passed 

479a 

0. 23, R. 3 — Compromise by special 

agent for conduct of suit unless spe- 
cially authorized is not binding on prin- 
cipal 4796 

0. 23, R. 3 — Compounding of differ- 
ences — Prayer for withdrawal of suit 
without further relief — Dismissal for 
want of prosecution on appropriate 
order — No appeal lies 80(2)0 

0. 23, B. 3 — Suit for dissolution of 

partnership and accounts Compromise 
pending suit by some defendants Peti- 
tion to withdraw suit — Defendants not 
joined in compromise applying to be 
substituted as plaintiffs and to continue 
suit — Court refusing to transpose and to 
draw up decree — Appeal was held in- 
competent — Lower Court had power 
to transpose parties — Failure to exercise 
jurisdiction — High Court held com- 
petent to interfere in revision 80(2)(i 

0. 25, R. 1— Appeal— Security for 

costs — When to be demanded PlainUff- 
appellant has no interest in litigation, 
but is mere puppet is not necessary con- 
dition for order against him for security 
for costs 

0. 29, Rr. 1 and 2 — Suit against 

companies — Suit not properly framed 
Amendment of plaint— Service of notice 
after amendment in manner provided 
by R. 2 necessary ^18 

O. 32, li. 3 and 0. 21, R. 90— 

Minor legatee and his father represen- 
tatives of judgment-debtor substituted 
but no guardian appointed — Decree- 
holder purchased property in execution 
— Application by mother as next friend 
under S. 47 and R. 90 was tenable and 
sale was vitated by irregularity 603 

0. 32, R. 15— It is not established 

rule that lunatic’s manager alone can 
sue — Lunatic can sue by next friend— 
Next friend is not necessary party and 
his absence is immaterial 51(2;/ 

0. 34— Mortgage suit— Application 

by mortgagee for appointment of Re- 
ceiver — Question for consideration 

stated 

0. 34, B. 1 — Puisne mortgagee im- 
pleaded— Ex parte decree passed— Ho 
cannot subsequently plead that he is in 
the position of prior mortgage by having 
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satisfied it — Test is he must be a neces- 
sary party 808(1) 

O. 34, a. 1 — Effect of not making a 

person interested in redemption a party 
— He can sue for possession on condi- 
tion of his paying the debt due 771(1) 

0. 34, i?. 5 — Application for final 

decree is application in execution and 
Art. 181, Limitation Act, applies 541 

0. 34, i?. 5 (2) — Application is 

governed by Limitation Act (1909), 
Art. 181 2316 

O. 38, R, 5 — Application for attach- 
ment before judgment dismissed — No 
appeal lies against dismissal 287a 

0. 38, R, 5 (3) — Application for at- 
tachment before judgment — Issue of 
notice to defendants to show cause — 
Defendants also directed not to part 
with property— Held direction not to 
part with property could not be con- 
strued to be order of conditional attach- 
ment 2876 

^ 0. 38, R, 10 — Scope of — Provision 

in O. 38, R. 10 is not limited to rights 
in rem 9276 

0. 39, iJr. 1 and 2 — Principles guid- 
ing grant of injunction stated 782a 

0. 39, Rr, 1 and 2 — If greater dam- 
age is not proved by refusal than by 
grant to other side injunction should 
not be granted 7826 

0, 39, Rr. 1 and 2 — Considerable 
delay without sufficient reason is fatal 

. ^ . 782c 

0. 40 Two Receivers appointed to 
act jointly Retirement of one does not 
put an end to order of appointment 

^ ^ . 8246 

O. 40, R. 1 — Receiver of judgment- 
debtor’s property advertised for sale on 
ground that he will be poor if sold can- 
not be appointed 540 

-O. 40, R. 1 — Mortgage suit — Appli- 
cation by mortgagee for appointment of 
receiver — Question for consideration 
stated 525 a 

~0. 40, i2. 1 — Mortgage suit — Ap- 
pointment of Receiver — Application by 
mortgagee supported by reversioners of 
widow mortgaging property — Matters 
to be considered stated 6156 

^0. 40, .B. 1 — Receiver can be ap- 
pointed in original proceedings 427a 
0. 40, R. 1 — Receivers, though the 
roperty does not vest in them, are 
competent to sue for possession of pro- 
perty alienated by one party— That ab- 


sence of leave to sue does not affect the 
continuance of suit 5l(2)a 

0. 40, R. 1 — Receiver is competent 
to set aside a voidable transaction 51(2)c 
O. 40, R. 1 {d) — Receiver can be 
authorized to execute sale deeds 319 
0. 40, R. 1 (l) — “ Just and con- 
venient ” — Meaning of — Court should 
make appointment of Receiver for pro- 
tection of property or prevention of in- 
jury, according to legal principles 882a 

O. 40, R. 1 (l) — Suit for title to 

office of mutawalli — Allowance not paid 
by defendant to beneficiaries — No alle- 
gation of waste or mismanagement — 
— Held no ground was made for appoint- 
ment of Receiver 8826 

0. 41 — Plaint amended in appeal — 

Parties added — Appellate Court can re- 
mand whole case 283c 

0. 41 and S. 107 — General provi- 
sion for remand in S, 107 is controlled 
by conditions and limitations prescribed 
in rules and orders 283c2 

0, 41, Rr, 1 and 2 — Appellant must 
satisfy Appellate Court that judgment 
appealed against is erroneous (FB) Ih 
0. 41, R. 4 — To apply R. 4 appeal 
must be against whole decree 654a 
0. 41, R. 5 (2) — Order granting 
leave to Receiver to enter into settle- 
ment with debtor of estate — Appeal 
against order lodged after it has been 
carried out — Timely order of stay be- 
fore filing of appeal not obtained — Ap- 
peal is infructuous 272a 

^ 0. 41, B. 5(2) Appellant can before 
filing of appeal obtain stay order 2726 
O. 41, B. 10 Appeal — Security for 
costs When to be demanded — Plaintiff- 
appellant has no interest in litigation, 
but is mere puppet is not necessary con- 
dition for order against him for security 
for costs 271 

0. 41, B. 10 (2) — Order refusing to 
set aside order rejecting appeal under 
O. 41, R. 10 (2) is not appealable 227a 
0. 41, B. 10 f2)— Order refusing re- 
view of order rejecting appeal — High 
Court should not interfere in revision 

2276 

0. 41, B. 10 (2) — Appeal rejected 
under O. 41, R. 10 (2)— Application for 
restoration may be treated as one for 
review of order rejecting appeal 227(J 

0. 41, B. 11 and O. 47, B. 4— 

Notice of review should generally be 
given, but it is not essential in review 
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oJ order of dismissal under O. 41, R. 11 
— Opposite party in R. 4 means party 
interested in order sought to be re- 
viewed 741a 

0. 41, i2. 11 — Court passing order 

under 0. 41, R. 11 is alone entitled to 
review the order — Effect of review de- 
pends upon each individual case 7416 

0. 41, E. 12 — Appeal admitted under 

B. 12 is not restricted to grounds of ap- 
peal raised 741c 

0. 41, B. 14 — Notice of appeal not 

giving date —Ex parte decision in appeal 
must be set aside 313 

0. 41, E. 20 — R. 20 refers to repre- 
sentative of a party also 690a 

0. 41, Er, 22 (3) and 33— Cross-ob- 
jection against co-respondent can only 
under special circumstances be allowed 

136i 

0.41, i2. 23— Suit of small cause 

nature below Rs. 500 — Remand order is 
not appealable 581 (1) 

0.41, E. 23— There are possible 

cases of remand which are not included 
in 0. 41 2836 

— 0. 41, E, 23 — Remand of appeal 
without retaining appeal on its file re- 
opens whole case — Lower appellate 
Court must hear appeal on judgment of 
first Court 77a 

0. 41, E. 23 — Remand of appeal — 

Whole appeal becomes open for decision 

77c 

0. 41, E, 33 — For purpose of R. 33 

appeal need not be against whole decree 
“["Order under R. 33 can be made even 
in favour of strangers to appeal 6546 
" 0. 41, E, 33 — Scope of — Should not 

be used to enable to evade provisions of 
other statutes — Claim decreed in part — 
l^efendants appealed — Plaintiff did not 
prefer cross-appeal or objection — At last 
stage plaintiff applied for permission to 
withdraw whole suit — Held permission 
to withdraw only that portion decreed 
Bhould be granted — Ohitey — Defendant 
respondent not preferring cross-objection 
Bhould not be allowed to contend that 
^hole suit be dismissed 261 

' 0. 41, E. 33 — Scope of — Should not 
be allowed to defeat other provisions of 
law— Part of claim decreed on admis- 
sion of defendant — In appeal by plaintiff 
whole claim dismissed — Held dismissal 
of whole claim was improper — Held fur- 
ther there was misuse of discretion by 
lower Appellate Court 250 
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0. 41, E. 33 — Suit against two de- 
fendants for contribution of rent paid 
by plaintiff — Relief claimed against 
either of them, who may be the owners 
— Decree against one — On appeal claim 
was totally dismissed, other being held 
to be the owner — Held decree against 
the other should have been passed though 
plaintiff did not appeal 237 (2) 

0. 43, E. 1 — Dismissal for default 


of an application for setting aside ex 
parte decree is appealable 391 (l) 

0. 43, E. 1 (c) — Application to set 

aside sale is suit within meaning of 

O. 43, R. 1 (c) 2216 

0. 45, E. 5— Investigation as to 

amount or value of subject-matter of suit 
must be carried out by Court ordered for 
— Power cannot be relegated 102 (l) 

0. 46, E. 7— Reference by District 

Judge on findings of Small Cause Court 

is competent _ 422a 

0. 46, E, 7 — Reference by District 

Judge under O. 46, R. 7 on finding by 
Court of Small Causes — No case for in- 
terference held to be made 4226 

0. 47— Rule that no suit lies for 


recovery of money recovered under legal 
process of Court though subsequently 
found to be incorrect does not apply in 
case where money is ordered to be de- 
posited pending adjudication but paid 

out without decision 
0. 47, Er. 2 and 4— Original Court 

can entertain an application but should 
not grant it unless conditions are satis- 

0. 47, E. ^and 0. 41, E, 11— Notice 

of review should generally be given but it 
is not essential in review of order of dis- 
missal under O. 41, R- 11— Opposite 
party in R. 4 means party interested m 
order sought to be reviewed 74ia 

0. 47, E, 4 and 0. 41, E. 11— Court 

passing order under O. 41, R. 1^ alone 
entitled to review the order— -Effect to 
reviow depsnds upon oach individual 

case 

0. 47, E, 4 (2) (6)— (Per Jenkins, 

0. J.) Proof in R. 4 (2) (b) refers to 

formality of evidence — It means evidence 
in legal form sufficient to convince the 
Court 521a 

0. 47, Er. 4 (2) (6) and 7— (Per 

Woodroffe, /.)— Strict proof refers to 
formalities of evidence — Objection on 
this ground can be raised in appeal — 
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Objection to sufficiency of evidence can- 
not be raised 

0, 47, R. 6 — E. 6 restricts grounds 
of objection — Objection to jurisdiction • 
also can be raised when application is 
made to wrong Court 5216 

0. 47, R. 7 — Appellate Court can 
only interfere if evidence is wanting in 

formality not otherwise 521(3 

Commercial Intercourse with Enemies Ordi- 
nance (6 of 1914} 

Ord inance is not retrospective — 

Acts subsequent to it have to be proved 
to constitute an offence — Meaning of 
word “destined” in 01. 5 (7) explained 
— Mica shipped was obtained in London 
owing to outbreak of war — -Agent was 
instructed to sell mica to German firm 
on payment — Letter was sent after 
ordinance but English- firm refused to 
export it to Germany — Held, it did not 
acquire destination SB 431a 

No, 2, Cl. 5 (7) Mica shipped be- 
fore war but sold to German firm after 
war and ordinance is an offence 

SB 431c 

Cl. 5 (7) (Per Greaves, J.) — Scope 
of — Mere intention or willingness to do 
forbidden acts is not sufficient— There 
must be actual commission of an act to 


Compromise 

case is settlement of dispute not the 
sacrifice of right but abandonment of 

claim FB 843^? 

Contempt 

Anonymous communications to 
Court against party to pending case 
amount to gross contempt of Court 329c 

Contempt of Court 

Injunction against firm — Disobedi- 
ence by assistant servant or agent is 

no contempt as not named in order 340 
Contract 

■ Construction — Morey advanced by 
party by way of partial guarantee for 
performance — Ho cannot recover it if 
there is default on his part 974c 

Construction — Agency for sale on 
commission — Power of sale limited for 
particular term — Held it was necessary 
for agent in order to earn his commis- 
sion, to introduce within the terra to 
seller, a person ready to purchase — It 
was not necessary that sale should be 
completed within the term 964a 

Construction — Agency for sale — 
Term of agency expiring — Subsequent 
execution by agent is invalid 964(2 

Stranger — Transaction voidable — 
stranger not entitled to question 924(2 


constitute an offence So also actual 
handling of goods is necessary — More 
intention or desire to get goods is not 
sufficient — Master’s or principal's liabi- 
lity for criminal acts of agent or servant 
Extent of, explained — Under ordi- 
nance intention is not of essence if act 
is done even by agent: though not autho- 
rised master is liable SB 431(2 

Cl. 5 (7) (Per Beachcroft, J.) 
Meaning of terms “trading” explained 
It includes any transaction for trans- 
fer of goods — Goods may pass from hand 
to hand SB 43Ie 

Company 

Voluntary liquidation — Attach- 
ment prior to liquidation — Property 
does nob vest in liquidator 918 .t 

Voluntary liquidation— Attachment 

prior to liquidation — Sale — Proceeds 
must bo distributed in manner laid bv 
Civil P. C. (1908), S. 73 9186 

Compromise 

Eamily settlement — Compromise 
between members of family to be by 

way of family Sottements— Conditions 

necessary are existence of claim and 
honest settlement 9386 

Meaning of Consideration in such 


Construction — Sale of goods — Jute 
sold for shipment with guarantee of 
quality at port of distination — Inferi- 
ority in quality — Right of buyer to re- 
cover price — Home guarantee clausa re- 
lating to arbitration construed 874 

Stranger Right to claim benefit of 
performance cannot be evoked to defeat 
justice 0OI(J 

Document need not be signed by 
both parties Suit on bond — Document 
executed by party and accepted by 
another— Agreement completed 771 (2)a 

Right to enforce — Contract unen- 
forceable Party not entitled to set up 
other reasonable terms — Discretion of 
Court illustrated 771 (2)(2 

Right to enforce — Equities arising 
from part performance of — Title does not 
pass by mere admission or disclaimer of 
owner 7226 

Construction Contracts to be in- 
terpreted by themselves — Construction 
by similarity improper 5486 

* Construction — Contract for supply 
of coal Contract imperfectly expressed 
and silent as to mode of delivery”* 
Implied covenant might be inferred 
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Contract 

hayiDg regard to onstom o£ trade 

FB 377a 

Construction — Written contract 

— Inference as to implied stipulation 
Principles on which inference can be 
raised stated FB 3776 

In suit for damages for breach 

of contract, it is for plaintiff to estab- 
lish both contract and its breach 

FB 377c 

—Construction — Usage of trade must 
be looked into to ascertain real thought 
of contract FB 377d 

Construction — Usage — Implied in- 
corporation — Usage must be shown to 
have been certain and reasonable 

FB 377c 

Implied — Parol contracts by corpo- 
ration if within scope of power and if 
not required to be made with formali- 
ties can be specifically enforced 136/t 

Construction — Written contract, 
essential term of bargain — There is no 
enforceable contract in absence of writ- 
ten agreement FB la 

Construction — Written agreement 
contemplated by parties — Determina- 
tion of question whether there was con- 
cluded contract in absence of writing 
Provision requiring written agreement 
should be taken into consideration 

FB 16 

'Construction — Sale — Substantial 

agreement upon main features of tran- 
saction does not necessarily create con- 
cluded contract FB Ic 

“ — Construction — Sale — Immovable 
property — Exclusive record is not neces- 
sary FB \g 

Construction — Parties referring to 

preparation of agreement by which terms 
to bo put into more formal state — Bind- 
ing contract may still exist unless par- 
ties did not intend to be bound until 
formal contract was signed FB li 

' — Construction — Parties intending to 

embody terms in formal written agree- 
ment — Fact is strong evidence that 
negotiations prior to drawing up of 
writing were merely preliminary FB Ij 

Construction — Oral agreement or 

written memorandum complete — Bind- 
ing obligation is fixed on parties in ab- 
senoe of intention that contract would 
not be binding until reduced into writ- 
ing FB Ik 

Contract Act (9 of 1872) 

5. 2 (d) — Consideration — Release of 


Contract Act 

debtor — Acceptance of another in his 
place — Release is good consideration 74:0 

S, 11 — Lease by person of unsound 

mind is invalid, and creates no title 

5l(2)c 

S. 16 — Money paid on agreement 

not to prosecute is one under undue in- 
fluence and money can be recovered 
back 74a 

S. 23 — Complaint under Ss. 147 and 

325, Penal Code — Summons issued 
under S. 325 only — Accused entering 
into contract to compound case — No evi- 
dence to show that accused apprehend- 
ed conviction under S. 147— Contract 
held not void as being opposed to public 
policy 917 

S. 23 — What contract of service is 

against public policy pointed out 718 

S. 23 — Partnership in excise license 

to sell is not illegal 657 

■ S. 23 — Contract to appoint any one 

to public ofiice is void — Contract tainted 
with moral turpitude is unenforceable — 
Contract against law cannot be enforced 
nor its consideration refunded 266a 

S, 23— Later contract between same 

parties inconsistent with former ope- 
rates as rescission but not so when lat- 
ter is unenforceable 136{ 

S. 23 — Contract rescinded, other 

party is not liable — Such rescission 
must be proved 

S. 23— Contract by corporation in. 

valid — It is bound to refund money re- 
ceived 136^s 

Ss. 23 and 65 — Money paid for com- 
pounding, non-compoundable offonco be- 
ing against law — Money cannot be 
recovered — S. 65 does not apply 746 

S. 43 — Suit for rent against some of 

tenants’ heirs is maintainable ^ 458 

S. 64— Dafendunt in possession of 

property in pursuance of contract for 
sale or lease — Position not affected by 
absence of deed provided suit for speci- 
fic performance lies in that Court 376a 


-S, 55 — Defendant’s elephant en- 


gaged from Ist October — Further time for 
delivery of elephant granted up to 6th — 
Elephant not delivered up bo 11th— Held 
time was of essence and plaintiff entit- 
led to damages 901 

S. 55 — Where Specific Relief Act 

does not apply contract of sale is go- 
verned by rules of justice, equity and 
good conscience 269a 
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Contract Act 
■ S. 55 — Time is not essence of con- 

tract unless 80 provided — Where time is 
mentioned reasonable notice is neces- 
sary 2596 

S. 55 — Laches defeats suit for spe- 
cific performance 259o 

S. 65 — Contract repudiated and 

unenforceable — Damages for loss and for 
breach before repudiation may be claim- 
ed 7746 

■ S. 65 — Scope of S. 65 — It does not 

apply where contract is ab initio void 

2666 

S. 65 — Money paid for compound- 
ing non-compoundable offence being 
against law — Money cannot be recovered 
— S. 65 does not apply 746 

S. 69 -person to whose land liabi- 
lity is attached is parson “bound by law 
to pay ” 954a 

■ 5. 69— Person whose land would 

have been sold but for the payment is 
person “ interested in payment of 
money” 9546 

S. 69 — A and B cosharers of taluk — 

B's share purchased by C in execution 
of mortgage decree — Landlord putting 
property to sale in execution of rent de- 
cree — A depositing amount to save taluk 
— Suit for contribution by A against B 
and C — Held A was entitled to decree 
against C 954«£ 

S. 69 or S. 70 — Rent decree against 

tenant — Order for sale — Deposit by 
fictitious mortgagee — Suit for recovery 
of deposited amount — Held plaintiff was 
not person having “interest voidable un- 
der sale” — Claim was not enforceable 
under S. 69 orS. 70 497a 

S. 70 — To entitle person to claim 

benefit of S. 70 payment must have been 
lawfully made 4976 

S. 70 — Person enjoying benefit of 

non-gratuitous act — Obligation to repay 
must be express or implied 497c 

S. 73 — Defendant’s elephant en- 
gaged from 1st October, further time for 
delivery of elephant granted up to 6th — 
Elephant not delivered up to llth — Held 
time was of essence and plaintiff entitled 
to damages 901 

S. 74 — Compromise decree — Stipu- 
lation to pay whole amount on default 
of payment of any instalment with in- 
terest at 36 per cent per annum— Provi- 
sion for payment of interest held to be 
in nature of penalty 391 (2)^ 

— S. 74 — Considerations of needy 


debtor do not apply to perpetual lessee 
at fixed rent — Hard bargain unless 
amounting to fraud is no ground of relief 

166c 

S. 118 — Warranty of quality — Goods 

not in accordance with contract must be 
rejected within reasonable time — Burden 
of proving rejection within reasonable 
time is on purchaser 239 

S. 160 — Bailor or bailee entitled to 

sue wrongdoer for deprivation or injury 
to chattel 788^ 

S. 230 — Broker — Undisclosed prin- 
cipal — Liability — Broker is not agent to 
— S. 230 applies 548a 

S. 254 — Accounts — Interest on capi- 
tal — Generally not allowed but on ex- 
cess amount advanced 75 

Contribution 

Principle of apportioning liability 

between life tenant and remainderman 
stated 465(2 

Document giving release to a co- 
debtor though not signed is valid — But 
would not operate to prejudice the other 
in question of contribution 61c 

Corporation 

Parol contracts by corporation if 

within scope of power and if not required 
to be made with formalities can be 
specifically enforced 136/t 

Contract by corporation invalid — 

It is bound to refund money received 

im 

Cosharer 

Cosharer obtaining rent decree for 

his share is like an ordinary creditor— 
He cannot sell non-transferable occu- 
pancy holding in execution 812a 

He can raise question of transfera- 
bility and can eject auction-purchaser of 
non-transferable holding 404(2 

Suit — Damages — One cosharer’s suit 

for damages for removal of fish, by 
another cosharer if it is under an 
arrangement existing is not tenable 103 

Possession — Adverse — Possession by 

one CO owner is for another unless there 
is ouster or abandonment by him 9^ 
Court-fees Act (7 of 1870) 

S. 4 — Valuation by Subordinate 

Court — Court-fee in appeal must be on 
that valuation 276a 

S.7,C2.4 (c)— Plaint giving out value 

for purposes of jurisdiction but not for 
relief — Value of relief sought less 
Court-fee payable on valuation of suit io 
plaint 
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Court'fees Act 

S. 7, (4) (c) — Suit for deolaration 

and perpetual injunotion about certain 
land included in defendant’s miras patta 
—Value for jurisdiction is value of land 
in suit and not all included in miras 
patta though effect of decree against 
defendant would annul patta 506 

Ss. 19-0 and 19 (1) — Court-fee is 

payable according to scale in force 
at time of grant of probate — Subsequent 
changes do not affect — Scope of S. 19 (l) 
— Fees are payable before grant of pro- 
bate — Second grant of probate is govern- 
ed by scale in force at first grant — No 
further fees on second grant is required 
English law is the same 290a 

' S. 19-JS— Object of — Eeveuue Court 
not authorised to impose penalty 797c 
8, 19-E — Eevenue authority en- 
titled to refuse to stamp — Probate till 
payment of penalty — Penalty whether 
recoverable from estate or person 797c 
‘S. 19-1^ — Penalty imposed ultra 
vires— Suit for recovery held not main- 
tainable 797d 

Sch. 1, Art. 11 — Amount of value of 
property for purpose of Art. 11, what is, 
stated 543 

Criminal Law Amendment Act (14 of 1908) 

“S. 9 — Offences of S. 302 and 302 
read with S,34,I.P,0.,oan be tried jointly 
by Special Bench of High Court 524a 

Crimioal Procedure Code (5 of 1898) 

^5. 106 — Findings necessary for order 
under S. 106 — Findings not sufficiently 
^ar Conviction under S. 143, Penal 
Code— High Court has jurisdiction to 
set aside order in revision 883(2) 

~~ 8s. 107 to 110 — Scope of — Absence 
^J_word residing— Effect stated 707(2)a 
107 — Lessee not getting judicial 
pOBseflaion not raiyat —Purchaser in exe- 
cution of decree against lessor — Lessee 
waB bound down to keep peace 5985 
Ss. 107 and 144 — Order under S.144 
proving sufficient — Procedure stated 

o ^*^25 

p 107 — Proceedings under S. 107 — 

Parties to dispute should not be ap- 
^ted Special Constables 2635 

108 (5) — Intention to promote or 
attempt to promote feelings of enmity 
u* -1 not necessary — Likelihood to 
I'® feelings of enmity or hatred 
BUfhoient 921a 

, 109 Surety — Sufficiency of — It 

general view 

«* his stability 908a 


Criminal P. C. 

■ ■ S. 109 — Bad livelihood case — Surety 
— Fitness — Determination of — Question 
of relationship of surety with tho ac- 
cused has some relevancy 9085 

S. 109 — Sureties — Fitness of — 

Their immovable properties should be 
taken into consideration 348(1) 

S. 110— What is fit case under S.llO 

stated 707(2)5 

Ss. 110 and 118 — Presidency Magis- 
trate must also take strict proof of pre- 
vious convictions 344a 

Ss. 110 and 118 — Charge of bad 

livelihood under S. 110 — Evidence vague 
and general — Order under S. 118 should 
not be confirmed 3445 

S. 122 — Bad livelihood case — Sure- 
ties — Residence of each in immediate 
neighbourhood of accused is not neces- 
sary 360 

Ss. 133 and 137 (l) — Conditional 

order passed — Opposite party showed 
cause — Magistrate must take evidence 
and not drop proceedings — What is pro- 
per order stated 151 

S. 144 — Order under S. 144 proving 

sufficient — Procedure stated 4725 

Ss. 144, 195 and 476 — Injunction 

issued on mere complaint without taking 
evidence is irregular — Hold, also issue 
of summons under S. 188, I. P. C., in 
such case next day without enquiry 
under S. 476 or application under 
S. 195 is wholly illegal and without 
jurisdiction 69 

‘S. 144, Cl. (5) — Extension of time 

by successive order is not legal 472a 
S. 145— Scope — Finding of no dis- 
pute with respect to some plots in pos- 
sesion of tenants— Order of confirming 
possession in respect of all plots with 
persons receiving their rent is bad in ab- 
sence of tenants of the remaining plots 

727a 

S. 145 — S. 145 does not apply to 

joint property but it applies where rent 
is to be divided and no dispute with res- 
pect to share exists 7275 

S. 145 — Finding in order under 

S. 145 not admissible in evidence — 
Order admissible for limited purposes 

5Q2g 

S. 145 — Land purchased in execu- 
tion of decree and delivery of possession 
obtained by decree-holder — Judgment- 
debtor should not be allowed to retain 
possession of same as against decree- 
holder auction-purchaser 339 
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Criminal P. C. 

S. 195 — Penal Code (i860), Ss. 471 

and 467 — Sanction not necessary in case 
of S. 471 but is required in case of 
S. 467 — Porged document used out of 
Court — Sanction of Court is not neces- 
sary 711 

S. 195 — Procedure for sending pro- 
ceedings to nearest Pirst Class Magis- 
trate stated 425(l) 

S. 195 — High Court is superior 

Court to Presidency Small Cause Court 
under S. 195 103fi 

S. 195 — Judicial proceedings — Ap- 
plication tor leave to sue is such step — 
Presidency Small Cause Court — Power 
to administer oath — Oath administered 
in leave to sue is one in judicial pro- 
ceedings 1035 

S. 195 — Sanction to Crown to pro- 
secute — Delay explained — No prejudice 
— Sanction is proper 103c 

Ss. 195 a7id 476 — Injunction issued 

on mere complaint without taking evi- 
dence is irregular — Held also issue of 
summons under S. 188, I. P. C., in such 
case nest day without inquiry under 
S. 476 or application under S. 195 is 
wholly illegal and without jurisdiction 

69 

S, 200 — Petition by informant im- 
pugning police report and asking for 
trial of persons accused by him should 
be treated as complaint — It should be 
referred to other Magistrate for inquiry 
and report 867a 

S. 200 — Petition by informant im- 
pugning police report and asking for 
trial of persons accused by him — Dispo- 
sal of petition as complaint is not neces- 
sary before prosecution under Penal 
Code (1860), S. 211 867^^ 

S. 203 — Application for calling fur- 
ther witnesses made on the day the 
order of commitment was passed does 
not show that S. 203 was nob followed 

106 

S. 221 — "What is charge is stated — 

It must be clear aad certain to prepare 
the accused to meet the case 693f2 

S. 221— Omission of mention of pos- 
session of explosives and of intention of 
endangering life in charge under S. 4 of 
Explosives Act does not vitiate charge — 
Defect is curable — Practice— In keen 
contest strict compliance with law is 
essential 188a 

S. 221 — Exact nature of charge 


must be disclosed otherwise accused is 
prejudiced 1885 

S. 224 — Language of charge should 

conform with statute 188{7 

S. 225 — Charge — Defect — If no ob- 
jection taken verdict cures the irregula- 
rity 188a 

Ss. 233 and 537 — Joinder of offences 

of causing hurt to two distinct persons 
is an irregularity that can be cured 

693a 

S. 233 — (Per Sharfuddin,J .) — First 

part of S. 233 is not mandatory — Object 
of S. 233 is that Court’s mind should 
not be prejudiced 693c 

S. 233 — When two offences have no 

connexion they are distinct 693/ 

Ss. 233 and 234 — (Per Beachcroft, /,) 

— Scope of ruling in 25 Mad. Cl, ex- 
plained — Moaning of words “mode of 
trial” explained — Object of S. 233 stated 
— It is to givo accused clear idea of the 
charge and not to embarrass him with 
unconnected charges in one trial — Form 
of endorsing charge is immaterial 6935 

5. 233 — (Per Fletcher, J.) — Hurt'to 

bw’o persons — Offences must be sepa- 
rately charged — It is illegality which 
vitiates trial 693Z 

Ss. 233 an(7 239 — Misjoinder vitiates 

trial 188* 

S. 23i — Theft of same person’s pro- 
perty on two successive days by two per- 
sons — Offences are not triable together 
in one trial 124(l) 

S. 235 — No general rule of deter- 
mining ‘ same transaction” can be laid 
down — But points to be considered are 
stated 188/ 

5. 235 — Conspiracy by three persons 

for posaessing explosives — Possession by 
one — Offence of S. 120-B, Penal Code, 
and S. 4 — S. 4, Explosive Substances Act 
can be joined and tried 1885 

S. 235— Provisions of joint trial 

nob mandatory — Conspirators can be 
tried separately 188i 

Ss. 235 and 239 — Wrongful confine- 
ment of several persons for one purpose 
of extorting money — Whole affair was 
one transaction and the offences can be 
joined in one trial 41 

5. 297 — Charge to jury — Duty of 

Court — Jury’s attention should be drawn 
to defence case and non-production by 
prosecution of witnesses present at th 
time of occurrence giving rise to pr- 
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Bumption under Evidence Aofc (1872), 
S. 114 355a 

““S. 297 — Charge to jury — Riot case 
— Judge must point out what unlawful 
assembly is 3556 

S. 297 — Charge to jury — Rioting 

case — Ingredients of offence not stated — 
Charge held to be inadequate 355c 

'■ S. 297 — Charge to jury — Riot cases 
— Omission to mention common object 
does not vitiate trial S55d 

S. 342 — Practice of filing written 

statement by accused pernicious — Re- 
fusal to answer by accused — Adverse 
inference may be drawn 633c2 

Ss. 374 and 376 (6) — High Court is 
competent to order fresh trial on same 
or amended charge 796 

S. 408 — Assistant Sessions Judge 
sentencing accused under each of two 
Beotions of Penal Code — Sentences to 
run concurrently — Appeal lies to Ses- 
sions Judge and not to High Court 

464(1) 

S, 423 — Appellate Court can convict 
for abetment though charged with prin- 
cipal offence SB 4;ai6 

Ss. 423 (d) and 622 — Scope of S. 423 
Appellate Court is competent to set 
aside order under S. 622 733(1) 

5. 476 — Complaint referred to 
Magistrate only for inquiry and report — 
Order by him under S. 476 is without 

jurisdiction 6G76 

■ S. 476 — Charge by informant re- 
ported by police to bo false — Informant 
impugning police report and asking for 
trial of persons accused by him— Peti- 
tion referred for inquiry and roport to 
another Magistrate — Charge found to be 
false Magistrate submitting proceeding 
S. 476 for prosecution under 
Ds. 182 and 211, Penal Code — Informant 
r a _ convicted under S. 211, Penal 
RaS although proceeding under 

0.476 was without jurisdiction trial was 
^Rn jurisdiction 867c 

"5. 476 — Procedure for sending pro- 
ceedings to nearest First Class Magis- 
trate stated 425(1) 

'Ss. 476 and 196 — Injunction issued 
on mere complaint without taking evi- 
cnce is irregular — Held also issue of 
Bummons under 8. 188, Penal Code, in 

next day without inquiry 
ond« S. 476 or application under S. 195 
B wholly illegal and without jurisdiction 

69 
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Conviction — Breach of 


statutory provision — No failure of justice 
— Broach can be remedied under S. 537 

867c 

S. 537 — Scope of words ‘subject to 

provisions hereinbefore contained in 
S. 537’ stated — It refers to Ss. 529 to 536 

6936 

S. 537 — Scope of ruling in 25 

Mad. 61 stated — Mode of trial — It is 
doubtful if framing of charges is mode 
of trial — Joint trial of distinct offence is 

693c 

S. 537 — What is irregularity and 

illegality stated 693/ 

S. 537— Disregard to provisions of 

S. 233 cannot be cured by S. 537 693?;t 

S. 537 — Omission of mention of pos- 
session of explosives and of intention 
of endangering life in charge under S. 4, 
Explosives Act, does not vitiate charge — 
Defect is curable — Practice — In keen 
contest strict compliance with law is 

essential iSSa 

Criminal Trial 

Procedure — Alternative indictment 

is unsatisfactory 919^^ 

Appeal — It is irregular for Judge, 

while dealing with connected criminal 
appeals, to make cross-references to evi- 
dence and judgments in several cases 

912a 

Illegal — Consent — Whether plea- 
der’s consent can cure illegal trial is 
doubtful 693j 

Admissibility — Evidence as to deed 

done convincing — Motive immaterial 
— If the evidence as to the deed done is 
sufficiently convincing, it is immaterial 
to consider with what motive it was 
done 6336 

Duty of prosecutor is to help to 

find truth 5246 

Miscellaneous — Truthful explana- 
tion from accused cannot injure him, an 
innocent person 524c 

Local inquiry — Court may visit 


spot 

When evidence 

probable conclusion 
must be acquitted 
Evidence must 


52id 

does not load to 
of guilt accused 

524c 

bo conclusive and 


should admit of no doubt of innocence 

188o 

Duty of prosecution — Prosecution 

must place all available evidence before 
Court — Its duty is not only to secure 
conviction 188i 
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Criminal Trial 
" ■ Offence — Prosecution must prove 
its case to the hilt and it is not for ac> 
cused to prove his intention o explain 

188 m 

Conviction on testimony of untruth- 
ful witnesses without corroboration is 
bad 98 

Accused on capital charge should 

not be allowed to go undefended 79a 

Custom 

Marriage — Lalungs though Hindus 

are governed in marriage by custom if 
not illegal — Custom requiring son-in- 
law to reside with father-in-law is not 
illegal 672 

— “Reasonable — Custom of appropria- 
tion of timber on holding by its tenants 
is reasonable — When custom not un- 
reasonable stated 676 

Damages 

Breach of contract — Damages for 

breach of contract which is not subject 
matter of suit cannot be granted just as 
different contract would not be enforced 
on failure to approve contract on which 
suit is based 774c 

Assessment of — Practice — Where 

inquiry by Court involves waste of time 
it may be referred to third person 566 

Decree 

Execution — Purchase of tenure at 

execution sale — Purchaser takes it 
charged with rent due at time of pur- 
chase — Purchaser cannot recover the 
amount from judgment-debtor 954c 

Compromise — Validity — Consent 

decree has precisely as much validity 
as agreement between parties which 
receives judicial sanction 9236 

Execution — Decree fraudulent — 

Sale is not void but voidable 905a 

Execution — Right to have decree 

vacated on ground of fraud extinguished 
by limitation — Suit to have sale in exe- 
cution set aside on ground of fraud in 
decree does not lie 9056 

Execution — Several auction-pur- 

chasers — Order setting aside sale rever- 
sed at instance of one auction-pur- 
chaser — Order does not stand good even 
against other auction-purchasers 890 

Setting aside — Ex parte decree — 

Plaintiff preventing service — Decree 
will be set aside 8766 

Setting aside — Ex parte decree not 

set aside — Suit to set it aside on ground 
of fraud is not barred 876c 

Effect of — Decree vacated for rea- 


Decree 

son not attributable to plaintiff — Judg- 
ment is to be treated as valid for pur- 
poses of protection to party acting under 
it until reversed — Sale in execution of 
such decree — Decree for rent obtained 
by purchaser is not affected by subse- 
quent cancellation 876(2 

Setting aside — Decree in terms of 

contract between parties — Mistake, 
valid ground to set aside 816a 

Setting aside — Compromise decree 

—Suit to set aside not maintainable 

8166 

Setting aside — Divergence between 

judgment and decree — Remedy, amend- 
ment of decree — Suit to set aside not 
maintainable 816c 

Setting aside — Suit to set aside 

decree on ground of fraud maintainable 

816(2 

Setting aside — Compromise decree 

— Party to compromise not entitled to 
appeal Party not joined in compromise 
competent to appeal 783a 

Setting aside —Fraud — If decree not 
set aside plea of fraudulent decree can- 
not be raised 62l(l) 

Collusive — Collusive decree fraudu- 
lently intended to be executed against 
plaintiff’s brother was executed against 
plaintiff — Plaintiff though cannot set 
aside decree is entitled to relief 532c 

Execution — Service of notice to 

judgment-debtor not made in accordance 
with law — Erroneous order for execution 
of decree is not although unreversed 
binding on him 5116 

Execution— Service of notice— Ser- 
vice by affixing copy on door without 
diligent search for judgment-debtor is 
not in accordance with law 511c 

Execution < — Execution of decree 

cannot be barred by limitation in part 

398a 

Execution — Money decree — Sale of 
judgment-debtor’s property — Only por- 
tion of decretal amount realised — Sale 
set aside Application for re-sale — Held 
decree-holder could realise by re-sale 
balance of decree also although applica- 
tion to execute decree for balance was 
barred 3986 

Execution — Executing Court can 
go behind terms of compromise decree 

39l{2)a 

Application to set aside ex parte 

decision in appeal by a Bench lies before 
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Decree 

the same Benob, ether Bench cannot 
restore and order it to be heard 347 
■ ■■ Oonstraotion — Decree for mesne 
profits against widow — Construction 
frame of original suit can and should be 
gone into 292(2 

Setting aside — Fraud — What must 

he proved to show fraud stated — Claim- 
ant*8 mistake due to entry in Record of 
Eights will not amount to fraud 288f> 

Setting aside — In ex parte mortgage- 

decree deposit by consent of parties was 
made along with application to set aside 
decree — Application was untenable — 
Judgment-debtor was free to enforce the 
agreement of parties 2256 

— Ex parte — When can be impeached 
for fraud, stated 1706 

Deed 

— •Construction — Deeds in India must 
be liberally construed — Real meaning 
and not the form should be considered 

FB 84 V 

"““Construction —Words to be used in 
their grammatical and ordinary sense 

775/ 

“•Construction — Language clear and 
nnequivocal — Construction cannot be 
altered to escape the harsh oonsequeoces 
of rules of law 776{/ 

Construction — Words should be 

•constraed in light of circumstances exist- 
ing 7606 

Construction — Decree against 
widow — Niture of decree — Personal or 
as representative of husband not speci- 
fied — Court dealing with decree can in- 
terpret it according to sound principles 
of law 292(5 

" 1 “ OoDstruction — Conveyance — Ques- 
tion whether person in whose name con- 
'veyanoe is taken is beneficial owner or 
mere name lender — Determination of 
surrounding oironmstanoes, position of 
l>artieB and motives governing the action 

should be considered 1106 

Construction — Testator’s house 
-oiortgaged by him sold in execution of 
mortgagee's decree — Lease by purchaser 
to testator's family — House subse- 
^ueutly conveyed to testator's daughter- 
in-law for consideration not proved to 
he her separate property — Held house 
was purchased for estate in name of 
fiwpg hter.in.law 110 (! 

Bxeoution — The place and manner 
*>* signature is immaterial — When exe- 

Xfll6 Indexes (Cal.) — 6 A 6 


cutant scribes document insertion of 

name at commencement is sufficient 616 

Execution — Release — Document 

giving release to a co-debtor though not 

signed is valid — But would not operate 

to prejudice the other in question of 

contribution 6lt; 

Easements Act {5 of 1882) 

S. 7 — No easement can be acquired 

by building of latrines 787a 

Ejectment 

Defence — Lease by de facto land- 
lord in possession would be good defence 
to ejectment suit by true owner 59G6 

Evidence 

Admissibility — Findings of criminal 

Court on question of possession admis- 
sible as evidence in civil suit 598c 

Admissibilty — Evidence admitted 

without objection in trial Court cannot 
be objected in Appellate Court, but 
erroneous omission to object in primary 
Court to admissibility of irrelevant evi- 
dence does not make it relevant in ap- 
pellate Court 278a 

Evidence Act (1 of 1872) 

S. 3 — Applicability — Test of proof 

illustrated 909rt 

Ss. 9, 11 and 34 — Absence of entry 

of repayment in account book is rele- 
vant under Ss. 9 and 11 and nob under 
8. 34 — Weight of such evidence depends 
on circumstances 61a 

S. 10 — Accused, Railway Officer, 

defrauding company and benefiting con- 
signee firm by endorsing shorter weights 
— Note books and jama kbareba contain- 
ing reference to accused are admissible 
under S. 10 912c 

S. lO — Accused is entitled to insist 

on strict compliance with requirements 
of S. 10 when evidence under S. 10 is 
admitted 188m 

S. 10 — In chai'ge of conspiracy 

general evidence of its existence is first 
given, then accused are to be proved to 
be members of it 188p 

Ss. 11, 9 and 34 —Absence of entry 

of repayment of account book is rele- 
vant under Ss. 9 and 11 and not under 
S. 3t — Weight of such evidence depends 
on ciroumstanoes 61a 

Ss, 13, 35 and 83 — Ghittas prepared 

by Government in proceedings for assess- 
ment of rent— Ghittas were held admis- 
sible in evidence 617a 

S. 13 — Judgment not inter partes — 

Evidentiary value — Recitals in caunob 
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Evidence Act 

be used — They are conclusive about 
their existence, date and legal effect as 
opposed to their accuracy 176a 

S. 13 (a) — Admissibility of unpro- 

hated privileged will depends upon the 
proof of execution by one attesting wit- 
ness 926 

iS. lo — Evidence of similar facts are 

admissible to prove knowledge and in- 
tention — But acts must be of the same 
kind and proximate in time 188<2 

S. 18 — Sale — Statement by vendor 

as to ownership of land described as 
boundaries — Admissibility — Statement 
against interest 278fe 

S. 19 — Decree-holder purchaser — 

Wrong description in sale proclamation 
and sale certificate — It is admission and 
cannot be used in his favour 214a 

S. 24 — President of panchayab is 

person in authority within purview of 
S. 24 352 

S. 32 (3) — Sale — Statement by ven- 
dor as to ownership of land described as 
boundaries — Admissibility — Statement 
against interest 2785 

S. 32 (5) — Suit against minor — 

Minor’s aunt as guardian made state- 
ment giving date of birth— Statement is 
admissible under S. 32 (6) 529 

S. 32 (7) — Admissibility of unpro- 
bated privileged will depends upon the 
proof of execution by one attesting wit- 
ness 926 

Ss. 84, 9 and 11 — Absence of entry 

of repayment of account book is rele- 
vant under Ss. 9 and 11 and not under 
S. 34 — Weight of such evidence depends 
on circumstances 61a 

S. 35 — Entry in public registers 

relevant 6175 

S, 35 — Entries in Record of Rights 

gives transferee prima facie right to re- 
cover rent, but it is inoperative against 
a statutory provision 765 

S. 42 — Judgment not inter parties 

— Evidentiary value — Recitals in can- 
not be used — They are conclusive about 
their existence, date and legal effect as 
opposed to their accuracy 176a 

iS. 54 — Proof of bad character can- 
not prove guilt — It is inadmissible 

188x 

S. 66 — Non-production of registered 

sale-deed — Secondary evidence not ad- 
missible 924a 

S. 66 — Acknowledraent by karta of 

joint Hindu family is valid—Other mem- 


bers bound by acknowledgment — Pro- 
note filed with plaint missing from 
Court’s records— Copy filed — Held plain- 
tiff’s claim could not fail by reason of 
theft or inability to produce original 
document 747 

S. 65 — Original of public document 

destroyed or lost — Any secondary evi- 
dence of contents is admissible 446 ('2)h 

S. 65 (5) — Admission by vendor aa 

to sale — It is not admissible asaecondary 
evidence 924c 

Ss. 66 and 74 — Certified copy of 

order of probate with will attached is 
admissible under S. 74 — It would be ad- 
missible under S. 66 though no stops are 
taken to require the defendant to pi*o- 
duce the original that is in his posses- 
sion 6765 

S. 74 — Chittas — When private or 

public documents stated 6915^ 

Ss. 74 and 66 — Certified copy of 

order of probate with will attached is 
admissible under S. 74 — It would be 
admissible under S. 66 though no steps 
are taken to require the defendant to 
produce the original that is in bis pos- 
session 6765 

‘ ' S. 83 Tbak map — Evidentiary 
value — Accuracy is presumed — Ancient 
maps Substantial and not mathemati- 
cal accuracy is to be looked to 85a 

85 Special power of attorney 
not registered — Court is not bound to 
presume its genuineness 979a 

^ S. £0 Presumption does not apply 
in px*oving will more than 30 years 
old in Court of probate 9SSa 

S. 90 — Presumption does not extend 

to authority of grantor 3765 

S. 91 — Oral evidence of lease can- 
not be allowed when there is document 

. 664a 

^ ^ o. 92^“^\^itfc0n Idaso regisfcered““ 
Evidence of subsequent agreement for 
purpose of varying stipulated rent is in- 
admissible 104a 

S. 92 Evidence that rent was al- 
ways paid at lower rate than that stipu- 
lated in kabuliyat is admissible to show 
intention that kabuliyat was not to be- 
acted upon or waiver of strict terms of 
lease 104<f 

S. 102 — Consideration — Alleged 
benamidar proves sale-deed reciting pey* 
ment of consideration — Onus of non- 
payment is on vendor 367a 
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5s, 102 and 103 — Onus of proof of 

repayment is on person alleging it 3596 

5. 102 — Purchaser at revenue sale 

olaiming as appertaining to land pur- 
chased — Defendant olaiming it as his 
tenure — Purchaser must prove that the 
land formed part of mal assets at Decen- 
nial Settlement — On such proof burden 
is shifted to defendant 856 

5. 114 — Charge to jury — Duty of 

Court — Jury’s attention should be drawn 
to defence case and non-production by 
prosecution of witnesses present at the 
timeof occurrence giving rise to presump, 
tion under S. 114 355a 

5. 114 — Where evidence of posses- 
sion is unreliable, presumption of pos- 
session with person having title should 
be made 253 (2) 

5. 114 — On proof of zamindar’s title 

he will be presumed to be owner of mine- 
ral, unless contrary shown 1565 

114 — Entries in Record of Right 

gives transferee prima facie right to re. 
cover rent but it is inopei*ative against a 
statutory provision 766 

— 5.114 (d) — Presumption of con- 
tinuance of relationship of landlord and 
tenant from previous rent-decree is not 
obligatory but permissible 3576 

5. 115 — Person interested with 
knowledge of proceedings allows his 
case to be fought by others is bound by 
result though no party to it — Burden of 
proof of knowledge is on person alleging 
it 623i 

115 — Acquiescence— For acquies- 

enco knowledge of right and infringe- 
ments is essential — Waiver must be in- 
tentional with full knowledge 623<? 
"■^5. 116 — Estoppel — Suit compro- 
mised— Application to sot aside salo — 
Party compromising suit can urge set- 
ting aside of sale entirely 605 (l) 

““^5. 115 — Auotion-sale in rent decree 
^Deposit by transferee of portion — Ob- 
leobion by landlord overruled — Deposit 
Withdrawn — Withdrawal does not am- 
ount to estoppel — Landlord not bound to 
appeal 407c 

77*^' 115 — Estoppel by misrepresenta- 
tion by words or conduct will apply 
only when the person is bound to speak 

4046 

7*^5. 116 — Execution sale — Purchaser 
!• affected by estoppel raised by judg- 
ment -debtoTB not objecting 404c 

115*“ Adoption contested — Suit 


dismissed — Question left open till adop- 
tive widow’s death — Acceptance of lease 
from adopted son’s son by plaintiff’s 
husband estops her from ohallengiug 
adoption 353 

5. 115 — Estoppel — Doctrine of — 

Applicability of — Conduct of party 
found to be oppressive — He cannot 
claim benefit of doctrine 3256 

5. 125 — Prosecution witness — 

Source of information is privileged — 
Detective is not protected 188^ 

5. 143 — Defence can put leading 

question to elicit facts though irrelevant 
in their favour — Prosecution can re- 
examine their own witness on matters 
elicited by defence ISSy 

S. 145 — Previous statements of wit- 
ness cannot be used except to contradict 
him — Particular matter must be placed 
before witness for explanation llOr/ 

5. 154 — Defence can put leading 

question to elicit facts though irrele- 
vant in their ^favour — Prosecution can 
re-examine their own witness on mat- 
ters elicited by defence I88y 

Execution 

Decree “ Variation — Executing 

Court cannot vary decree whether on 
contest or on consent 923<i 

Sale without attachment is irregu- 
lar but not invalid 465a 

Execution Sele 

Rights of purchaser — Purchaser’s 

right relinquish able without registered 
conveyance 722a 

Setting aside — Power of Court to 

take notice of events happening after 
filing application 7l0a 

Rights of purchaser — Sale — Ex 

parte decree sot asile — Sale held can- 
celled — Subsequent fresh docree does 
not validate sale 710i; 

Rights of purchaser — Assigneo of 

decree-holder-purchaser — Position of is 
not better than assignor 710^7 

Rights of purchaser — Special pro- 
tection afforded to stranger who pur- 
chases at execution sale is not extended 
to an assignee of decree-holder auction, 
purchaser ’^lOg 

Exploftive Substances Act (6 of 1908) 

5. 4 (6) — In charge of criminal con- 
spiracy for getting in possession of ex- 
plosives the explosive substance roast 
be specified 188<' 
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S. 4 (6) — Offence of S. 4 (b) can be 

separately tried without offence of 
conspiracy 188n 

S. 4 (b ) — Substance mentioned -in 

(b) need not be dangerous by itself — 
Anything used in causing an explosive 
is also included 188s 

S. 4 (6) — Knowledge and consent 

in possession is essential in charge 
under S. 4 (b) 188v 

Grant 

Mineral rights — Grant . of rent free 

brahmottar of whole village does not 

convey mineral rights 156a 

Guardians and Wards Act (8 of 1890) 

S 7 (3) — Minor’s welfare alone gives 

jurisdiction to Court to appoint a guar- 
dian if appointment does nob interfere 
with another guardian appointed — Even 
unprobated will has to be considered 
under Cl. (3) 324 

“S. 34 — Appointment without in- 
quiry of fitness is bad 459a 

Ss. 34 and 45 — Fine when can be 

imposed — Failure to deposit balance 
due on requisition under S. 34 (d) is the 
ground for fine but not failure to depo- 
sit amount alleged to be misappropria . 

ted 459c 

S, 45 — Bemoval without giving op- 
portunity to explain charges is bad 4595 


S. 45 (6) — Sale of minor’s estate 


Major portion allowed to be retained by 
purchaser for satisfaction of debt of 
guardian — Order directing guardian to 
pay unrealized amount into Court or in 
default to pay fine — Order held to be 
ultra viies — 8. 45 (b) inapplicable — 
Bemoval of guardian not necessary 369a 
— ~S. 45 (5) — Appointment of mother 
as guardian — Simple illiteracy is no dis- 
qualification 369i 

S. 47 ig) — Two guardians appointed 

— One applied for Letters of Administra- 
tvation of estate of deceased father ol 
minor — Other applied for removal on 
this ground — Order passed allowing hei 
to act singly for three months— Aftei 
two months she was further allowed tc 
act singly — Held order was appealable — 
Held inquiry should have been held be- 
fore passing such order of removal— 
Held further that the matter should not 
have been kept pending indefinitely 

Ccr 

High Court 

■ ' Rules of Supreme Court — O. 45, 

Er. 6 and 6— Ex parte order to the pre^ 


High Court 

judice of third person cannot be made — 
Tbough Civil P. 0. provides no similar 
rule Court has inherent power to protect 
third person against ex parte orders 

2nd 

Hindu Law 

Alienation — Widow — Consent — Re- 
versioner’s consent only implies that it 
is for lawful necessity — Held further 
attestation is no proof of consent or even 
knowledge of contents of deed FB 843d 

Alienation — Widow — Beversioner — 

Alienation by widow or daughter to 
stranger does not accelerate reversioner’s 
right of possession GOGa 

Alienation — Father — Decision in 5 

Cal 855 has not been overruled — Mort- 
gage not for antecedent debts nor for 
necessity is not binding on sons as mort- 
gage hence O. 34, B. 1, Civil P. C., does 
nob apply FB 279a 

Alienation — Co-parcener — Mortgage 

by some brother — Decree and sale there- 
on does not pass other brother's interest 

170d 

Debts — Widow — Estate would nob 

be bound for personal debts— To bind 
the estate allegation of binliug nature 
of debts must be made in plaint 577a 

Debts — Widow -Necessity — Debts 

for payment of Government revenue are 
of necessity and bind the estate 577« 

Debts — Widow — Personal decree 

against widow — Her life estate only 
passes but when sued as representing 
estate the estate passes in execation — 
Test of intention is frame of the suit — 
Addition of reversioners as party is sure 
indication but it is not the only mode 

423 

Decree against co- parcener — Stran- 
ger purchaser of oo-parcener’s interest 
can only execute it by way of partition 

170^ 

Execution — Personal decree — In 
execution of personal decree against 
Hindu wi^ow evidence can be adduced 
about binding nature of debts if alleged 
in plaint 5775 

Family arrangement — Limited owner 
can effect a perfectly valid family settle- 
ment Settlement of doubtful claim is 
valid and binding FB 843tf 

Inheritance — Stridhan inherited by 
female heirs does not become their 
stridhan 923 

“"■“Minor — Guardian — Power — Alien*' 
tion for necessity or even benefit is valid 
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Hindu Law 

applies to sale also — What is beue 
fit of minor stated 340 

Mortgage — Under Hindu law mort- 
gage is personal or moveable property — 
Land merely pledge or security for 
money lent 714d 

Partition — Suit for — Mitakshara 

family — Previous partition alleged by 
defendant — He must prove it 600 (2)a. 

Partition — Suit for — Mitakshara 

family— Only account Karta is liable for 
is as to existing state of property divi- 
sible 500 (2)6 

Partition — Suit for — Statement of 

Karta as to what property consists of is 
not conclusive — Inquiry must be ordered 
by Court 600 (2)c 

Beligious Endowment — Shebait 

Powers — Permanent lease without neces- 
sity by shebait is invalid 728a 

Religious Endowment — Shebait— 

Position of shebait stated — Shebaitship 
vests in the then heirs of founder unless 
last'shebait has taken it absolutely 
Where it vests in the heirs it passes by 
succession unless the successor is in- 
competent by usage to fill the office be- 
ing incompetent to perform the duties — 
Porther held heir-at-law is uot de- 
prived of his right of inheritance when 
valid devise to some other person is 
affected — (Obiter ) — Hindu law does not 
permit successive life-interest in endow- 
ment 312 

Relinquishment — Reversioner — Re- 
versioner cannot sue for immediate 
possession without relinquishment 6066 

Stridhan — Ajautuka stridhan — Suo- 

oession—Brother preferential heir to 
husband— Day abhaga 629 

"—Succession — Dayabhaga — Great- 
grandfather’s son’s daughter’s son is 
preferential heir than maternal uncle 

756 

y— “Succession— Widow takes absolute 
interest in movables — Mithila Law 714o 
Temple— Offerings — Right to share 
offerings in temple is not transferable 

269a 

‘“^Widow — Decree against — Decree 
fairly obtained is binding on reversioners 

[ Widow — Consent decree — Compro- 
mise for benefit of estate — Consent de- 
cree against widow amounting to bona 
fide settlement of dispute is binding on 
revereioners 938e 

Widow — Widowed mother turning 


Hindu Law 

Christian — She can xetain guardianship 
of her infants provided she satisfies 
Court that she would bring them up in 
faith of her husband 859(2)a 

Widow — Guardianship of infants — 

Order — Court should take into consider- 
ation false charge of immorality against 
widow, by brother of deceased husband 
in his application for guardianship 

869(2)6 

Widow — Deed by a limited owner 

with qualified power of alienation im- 
peached — Test is, is the transaction fair 
and proper, lawful and valid and justi- 
fied by Hindu law — Necessity is only 
one of phases of test of propriety 792a 
Widow — Alienation — Power of dis- 
position for religious or charitable put- 
poses is large 7926 

Widow — Alienation — Disposition 

for legal necessity for worldly purposes 
and for promotion of spiritual welfare — 
Distinguished 792c 

Widow — Alienation — Widow en- 
titled to alienate small portion of estate 
for religious purposes 792^2 

Widow — Alienation — Disposition 

for excavation and consecration of tank 
valid and lawful 792c 

Widow — Alienation — Alienation of 

area slightly over two bighas out of ten 
bigbas by widow for performance of 
work of recognized religious merit is 
not unreasonable in extent 792/ 

Widow — Surrender — Widow may 

relinquish her estate with effect of ac- 
celerating estate of next reversioner and 
is not precluded from obtaining benefit 
for such relinquishment 714a 

—“Widow — Alienation of whole estate 
with consent of reversioners valid 7146 

Widow — Waste — Relinquishment 

by daughters does not amount to waste 
— Hindu lady can alienate life estate to 
stranger — Reversioner cannot claim im- 
mediate possession on ground of waste 

606d 

Widow — Decree against widow 

directing sale of her interest in hus- 
band’s property— Construction — What 
passes by sale depends upon nature of 
suit 292a 

Widow — Decree against widow — 

Court should specify nature of decree 

2926 

Widow — Decree against widow — 

Nature of decree — Personal or as repre- 
sentative of husband not specified — 
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Court dealing with decree can interpret 
it according to sound xirinciples of law 

292c 

Widow— Decree for mesne profits 

against widow— Construction Frame 
of crijiinal suit can and should be gee® 


into 


292d 

Widow— Rent decree against widow 
— Tenure in hands of reversionei^ is 
liable for sale 161(11 

Widow— Dismissal of suit for can- 
cellation of conveyance on ground of 
fraud brought by widow does net 

reversioners . 

Widow— Suit for cancellation of 

conveyance executed by her on ground 
of fraud — Two distinct theories of fraud 
set up in plaint — Plaintiff cannot sue- 

Will — Construction — Will by 


120 (/ 

hus- 

inte> 

what 


band in favour of wife — Absolute 
rest — Provision for gift over of 
might remain undisposed of void and 
inoperative in law 7756 

Interest 

High rate — Court entitled to grant 

relief 77l(2)c 

Mortgage — Hindus — Calcutta High 

Court disallows interest larger than am- 
ount of principal 542a- 

Rule of damdupat— Rule applies to 

mortgages 5426 

Interpretation of Statutes 

Declaratory statute — Statute of 

merely declaratory character has ret- 
rospective effect — Nature of statute 
must be determined from its provisions 

8616 

Illustrations — Illustrations explain 

intention of statute 693^7 

Retrospective effect — Statute, when 

retrospective stated 446(2)(/ 

Interpretation put upon by officers 

concerned though not conclusive is of 
great weight 136« 

No universal rule — Whole scope of 

statute must be seen — lutention of 
legislature must be found out 136/ 

Rules when to be construed as 

mandatory and when directory explained 
and pointed out 13Gy 

Jurisdiction 

Civil — Object or motive of party is 

immaterial — Belief must be granted 
unless jurisdiction is barred bv any 
other enactment FB 829t‘ 

Civil and Revenue Courts — Order 

of imposition of penalty by Revenue 


Jurisdiction 

Courts ultra vires — Civil Court has 

jurisdiction to take cognizance of suit 

7976 

Civil and Revenue — Mistake in 

choosing a forum cannot deprive a per- 
son of his rights in property 738c 

Absence of — Proceedings without 

jurisdiction cannot be transferred 456a 

Absence of — Suit for recovery of 

possession with mesne profits Mesne 
profits exceeding pecuniary jurisdiotion 
of Court decreeing suit — Decreeing 
Court has no jurisdiction to deal with 
mesne profits — Applicatiou should be 
presented to proper Court 4566 

Land Acquisition Act (1 of 1894) 

S, 16 — Purchaser at revenue sale 

need not annul encumbrance before 
claiming compensation for the encum- 
brance 

Ss. 16, 17 and 18— Court can decide 

question of title to determine to whom 
compensation is payable — Not bound to 
award, in favour of only ostensible 
owner 65/ 

Ss. 18 and 30 — Collector can make 

reference after paying compensation to 
one of claimauts 514a 

Ss. 18 and 30— Reference by Col- 
lector after payment of compensation 
to one of claimants — Civil Court bold- 
ing other party entitled to compensa- 
tion — Amount of compensation should 
be decreed against party to whom it has 
been paid 5146 

S. 53 — Special Tribunal has power 

to call for records of other Courts 322 

Ss. 54 and 31 — District Judge al- 
lowing Hindu widow to take out com- 
ponsation money deposited by Collector 
— Order is not appealable 679 

Landlord and Tenant 

— —Rent — Abatement — Abatement of 
rent for diluvion not provided though 
for all other causes — Held tenants are 
entitled to claim abatement for diluvion 
— Held no forced construction to in- 
clude diluvion also be made 962 

Government Revenue — Revenue 

sale— Rights of purchaser — Suit fo^ 
ejectment — Burden of proof — Adverse 
possession of part of an estate sold at 
revenue sale — Effect stated 956 

Forfeiture — Waiver — Rent receipt 

is evidence of admission of relation exist- 
ing at time when rent accrued — Accept- 
ance of rent accrued due before forfei- 
ture is not waiver though accepted aft®^ 
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Landlord and Tenant 

forfeiture — Such acceptance is no ad- 
mission of relationship existing on date 
of payment — Held further that it was 
not fit case for relief under S. 114 of 
Act 4 of 1882 931a 

Bent — Suit for — Holding including 

^hilla and hasila lands — Bent assessed 
on hasila (cultivated) land only — Stipu- 
lation to pay rent on waste land brought 
under cultivation — Increase in rental 
accrues on any portion of waste land 
being cultivated — Beceipt of rent at ad- 
mitted rate — Landlord can sue for addi- 
tional rent — Waste lands to be assessed 
must be actually cultivated 903 

Nature of tenancy — Durpatni lease 

A . .A « . 


Landlord and Tenant 

ence was that no relationship of tenant 
existed and defendant was in adverse 
possession 

•Suit — Transferee of portion of non- 

A* • 


— Chakran tenants— Agreement to pay 
kbut rent — Besumption of chakran ten- 
ancy — Bight of zamindar to settle land 
with tenants — Durpatnidar held en- 
titled to khaa possession and mesne pro- 
fits 808(2) 

Bent — Enhancement — Specifying a 

■ A «• 


transferable holding can join in suit foi 
possession against landlord 407i 

Mortgage — Defendants holding 

under a mortgagee from raiyat — Land- 


lord purchased it in rent decree against 
heirs of raiyat — Held occupancy rights 
of defendants were not affected 343a 

^Merger — Transfer of permanent rai- 

yati right — Lease by purchaser from 


landlord— Plaintiff holding under pur- 
chaser can eject defendant holding under 
original raiyat against whom rent de- 
cree was passed 

-—Ejectment — Suit for Necessaiy 


parties— Transferee of tenant’s right is 
necessary party 

- Occupancy holding ■ Transfer of 


certain sum is not conclusive against 
-euhanoement of rent — Enhancement is 
normal condition — In absence of docu- 
ment conduct of parties has to be con- 
sidered in determining terms — Bent is 
cnhanoible unless otherwise found 7C0a 

Lease . termination — Lease granted 

by usufructuary mortgagee cannot be 
determined without bis consent 728e 
■"•forfeiture — Transfer by non-trans- 
ferable occupancy raiyat of his right to 
under raiyat effects forfeiture 678a 
"""Belationsbip — Proof of possession 
of other land included in alleged lease 
is not proof of tenancy 6646 

Baiyat — Essentials of, stated ^ 598a 
Baiyat — Lessee not getting juridical 
possession, not raiyat — Purchaser in 
execution of decree against lessor — Les- 
see was bound down to keep peace 5986 
f Non-transferable occupancy hold- 

ing — Purchasers of moiety in execution 
sale depositing amount of subseQuent 
rent decree — Withdrawal of deposit by 
landlord — Landlord held not estopped 
“from disputing purohasor^s title 484(l) 
Bent — Suit for — Defendant setting 
up title of third person to receive rent 
--Third person is not necessary party 

484(2) 

'““^Belationship — Suit for declaration 
uf title and assessment of rent — Claim 
based on entry in Ehatian — Defendant 
found in adverse possession without 
rent even before the entry — Held infer- 


non-transferable occupancy holding 
One co-sharer landlord can recognize 
transfer in respect of his share Recogni- 
tion does not bind other co-sharers 277 

Non-transferable occupancy holding 

— Transfer of portion by tenant Ten- 
ant refusing to pay rents for portion 
transferred — Eights of landlord"^ Land- 
lord can refuse to accept apportionment 
of rent — He can accept amount of rent 
tendered without prejudice to rights as 
against transferee — As against trans 
feree he is entitled to khaa possession 
of land transferred 


•Bent— Decree — Where separate 


holdings included in rent decree nothing 
but right, title and interest of judgment- 
debtor passes to purchaser 236a 

•Transferable — Permanent lease 


Condition of immunity from Court sale 
nob imposed — Tenant cannot object to 
Court sale 

Occupancy — Forfeiture — bale ot 


portion of occupancy in execution of 
money-decree does not cause forfeiture, 
no aebblemenb can be made of same por- 
tion unless there is abandonment or 
forfeiture — Held also Art. 11, Lim. Act, 
applies as plaintiff under settlement 
not having brought suit within one year 
of an adverse order against him under 
Civil P. C. (1908), O. 21. B. 90 152 

Bent portion of stipulated rent ag- 


reed to be duduoted as hajat — Full rent 
payable after expiry of term — Agree- 
:nf49 ^HB.aftd ■ddeS contra- 
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Landlord and Tenant 

vene provieion of Bengal Tenancy Act 
(1886) 104a 

Rent — Landlord realising rent at 

reduced rate for few years on expiry of 
lease^He is not deprived of right to 
claim rent at stipulated rate 1046 

Mortgage of non-transferable occu- 
pancy holding — Landlord mortgagee 
cannot displace title of prior mortgage 

102 ( 2 ) 

Occupancy — Occupancy if not ac- 
quired before permanent grant cannot be 
acquired afterwards 10 1 a 

Permanent tenancy — Presumption 

— Origin of tenancy lost — Tenancy held 
under shebaits — Tenants described as 
bharatia tenants — No presumption of 
grant of permanent tenancy arises 77d 

Rent — Apportionment can be 

claimed for eviction by person holding 
paramount title than his lessor — Bur- 
den of proof of what is fair rent is on 
tenant 63 

—Surrender— Surrender of portion of 
joint holding — Whether valid 3l6 

Land Tenure 

Digwari Tenure — Civil Court has 

no jurisdiction to reinstate a dismissed 
Ghatwal — But it can grant a declara- 
tion of his being preferential claimant 
to one wrongly appointed FB 829a 

— —Digwari Tenure — A Ghat Bharra 
Digwari is an office — Succession to it of 
an heir depends on approval of Govern- 
ment FB 829 c 

Digwari Tenure — Dismissal from 
office of Digwar worked forfeiture of 
lands attached to office — On dismissal 
remedy was by appeal — Hold that it 
was not grant of land burdened with 
service but grant of office carrying with 
it lands attached — Held further office 
was not hereditary as matter of right 

FB 829/ 

Ghatwal has interest in ghatwali 

land 8256 

Lease 

Construction — Words "putra pout. 

radhi kramay” indicate perpetual lease 

664c 

Construction — Lease of fishery with 

condition for no reduction of rent in 

case of drought cannot be construed to 

confer any right to the soil 82a 

Legal Practitioner 

Appearance of pleader named in 

vakalatnama if allowed by Court is 
valid 979 o 


Legal Practitioner 

Fees — In absence of agreement 

reasonable fees are recoverable 6696 

Vakalatnama — Acceptance of 

Duty of pleader — Duty of pleader who 
accepts a vakalatnama is to note on it 
date and name of person from whom it 
is received, with an endorsement that h& 
is satisfied that person from whom ha 
received it, is either party himself or 
certificated mukhtar, or one who haa 
been authorised by party to deliver it to 
him, as the case may be 4116 

Vakalatnama — Acceptance of — Ver- 
bal acceptance is not suflicient 411(? 

Duty of — Pleader appearing for 

another pleader — He ought to inform 
Court accordingly 4llf/^ 

Vakalatnama — Aoooptance of 

Rules in respect of acceptance must be 
strictly observed in Courts below 411r 

Amity and mutual understanding 

should always exist between Bench and 
Bar 3296 

Legal Practitioners Act (18 of 1879) 

Si.lSaud 14 — Pleader filing petition. 

of revival of dismissed suit without any 
authority — Pleader alleging to have 
acted on wrong belief that vakalatnama 
in original suit contained his name — 
Action held to amount to professional 
misconduct 411a 

Ss, 13 (6) and 14 — Execution case 

of pleader and his cousin unjustifiably 
struck off — Notice written by pleader 
and signed by cousin given to Court 
threatening him with suit for damages* 
Refusal by pleader to apologise — Re- 
ference under 3. 14 held incompetent — 
Action of pleader held to be in capacity 
of suitor — Error committed by pleader 
held to be error of law 329a 

5. 28 — S. 23 docs not affect a suit 

for reasonable fees in absence of agree- 
ment 669a 

Letters Patent (Calcutta) 

Cl. 12 — Jurisdiction — "Suits for 

laud" — Meaning of — Compensation for 
wrong to land if suit for land 557 

Cl. 15 — Meaning of word "Aidgment” 

is sentence of law pronounced by Court 

FB 843a 

Cl. 15 — Appeal undtr Cl. 15 13 

against the whole decree— All points to 
test correctness of decree ere open for 
consideration — Court is slow to disturb 
concurrent findings of fact FB 8436 
Cl. 15 — Appeal — Probate — Differ- 
ence of opinion in Division Bench 
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Letters Patent (Calcutta) 

Appeal under Letters Patent, Cl. 15 is 
maintainable 811a 

CL 16 — Rule issued under S. 115, 

Civil P. 0., discharged by Bench on 
opinion of senior Judge, Bench being 
divided — Order of discharge not appeal- 
able 642 

GL 16 — "Judgment” means decree or 

order 582^ 

CL 16 — High Court can interfere in 

interlocutory orders when justice re- 
quires it 3186 

Limitation 

Applicability — Law of limitation 

in force on day of institution applies 

754 

Limitation Act (15 of 1877) 

Art, 134 — Scope of — Art. 134 does 

not apply to grant of perpetual lease 

7296 

(9 of 1908) 

S. 3 — Point of limitation must be 

considered whether raised or not 65 le 

"S, 6 — Appeal filed after failure of 

application for review — Grounds of 
appeal and review same — Time spent in 
review is not bona fide prosecution of 
civil proceedings and cannot be excluded 

670a 

S. 6 — Bona fide prosecution of civil 
litigation, explained 6706 

“7^®* 5 — Exercise of discretion — Suffi- 
cient cause and time to be determined 
^pon circumstances of each particular 
case, illustrated 670c 

' Ss, 6, 8, 9 and 22 — Being ward 
under Court of Wards is -no disqualifi- 
cation to extend period of limitation 

1646 

“ S. 14 — Appeal against order of re- 
roand dismissed after expiry of limita- 
tion for appeal on order passed after 
remand by lower Court — S. 14 does not 
^PPly to appeals — Time is not extended 

23ld 

S. 16 — Attachment of decree under 
21, B. 63, Civil P. C., operates as stay 
of execution and saves limitation 620 

18 — Plaintiff proving fraud — 
^fendant should prove knowledge earlier 
«nan pleaded discovery 120c 

7^. ^ohnowledgment by karta of 

joint Hindu family is valid — Other 
members bound by acknowledgment — 
ro-note filed with plaint missing from 

Copy filed— Held, plain. 
*« B olaim could not fail by reason of 


Limitation Act 

theft or inability to produce original 
document 747 

S, 20 — Payment by cheque saves 

limitation 580a 

S, 22 — Where plaintiff erroneously 

represented was brought on record, it 
does not amount to addition of party 
and S, 22 does nob apply 3376 

S. 22 — Amendment of plaint by 

Court’s permission is not addition or 
substitution of party within S 22 lG4e 

S. 23 — Property attached under 

S. 146, Criminal P. C.— Suit for posses- 
sion and declaration of title — Continuing 
wrong — Limitation stated 751a 

S. 23 — Causa of action arises from 

day to day in respect of obstruction to 
water course — It is continuing nuisance 
— It is similar to obstruction of way 
Obstruction to other easement may bo 
treated as continuing nuisance 7S8{2) 

S. 29— Scope of— Local and special 

laws are saved 609c 

S. 30— S. 30 only applies where 

there is period of limitation prescribed, 
both by the Act of 1877 and the Act of 
1908 728J 

Art. 11 — Order under R. 97, O. 21, 

Civil P. C., without inquiry not being 
legal suit for possession more than one 
year after is nob barred 7^5 

Art. 11— Forfeiture— Sale of portion 

of occupancy in execution of money 
decree does not ciuse forfeiture; no settle- 
ment can be made of same portion un- 
less there is abandonment of forfeiture 
—Held also Art. 11 applies if plaintiff 
under settlement not having brought 
suit within one year of an adverse order 
against him under O. 21, R. 90, Civil 

P. 0. 

Arts. 14 and 120— Suits under 8.83, 

0. P. Land Revenue Act, 1881, is governed 
by Art. 120 and not Art. 14 594a 

— i4rL 32 — Misuse of land by tenant 
Suit for possession under S. 165, Ben. 
Ten. Act — Suit is governed by Art. 32 

Arts. 36 and 89— Art. 89 applies to 

suit for recovery of monej' misappro- 
nriated or received and not accounted 
for 244a 

Arts. and 115— Suit to recover 

gold or its price delivered to goldetpith 
to make ornaments — Time not specified 
— Limitation stated 8696 

Art. 75 — Instalment bond — Waiver 

of — Limitation — Illustrated Iblc 
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Limitation Act 

Art. 89— Suit for accounts against 

agent witliin three years of termination 
of agency if no demand and refusal is 
proved is within time 800 

89 — Agent after death of prin- 
cipal continues to work for heirs — Con- 
tract of agency is implied — Suit for 
accounts — Held to he governed by Art. 89 

6606 

Art. 69 — Suit for accounts within 

three years of termination of agency — 
Principal is entitled to accounts for 
whole period 680c 

i4r/. 89 — What is refusal to render 

accounts within Art. 89 stated — In 
absence of demand and refusal, suit is 
governed by second alternative provided 
in Art. 89 680J 

Art. 30 — Art. 89 applies to suit for 

recovery of money misappropriated or 
received and not accounted for 244a 

Art. 91 — Art. 91 does not apply 

where idol’s property is conveyed by 
Court of Wards, it being a nullity 164/ 

Art. 95 — Right to have decree va- 
cated on ground of fraud extinguished 
by limitation — Suit to have sale in 
execution set aside on ground of fraud 
in decree does not lie 9056 

Ai'ts. 115 iifid 89 — Agent after 

death of principal continues to work for 
heirs — Contract of agency is implied — 
Suit for accounts — Held to be governed 
by Art. 89 G806 

Art. 116 — Applicability — Bond not 

signed hv both parties — Art. 116 applies 

771(2)6 

Art. 120 — Reversioner’s declaratory 

% 

suit is governed by Art. 120 — Time runs 
from date when right to sue accrues 

60Gc 

Art. 120 — Art. 120 applies to decla- 
ratory suits in respect of title to im- 
movabl«3 [)roperty 4656 

Art. 120 — Applicability of — Art. 

120 does not apply where consequential 
relief is asked for 392a 

Art. 120 — Suit for declaration of 

title — Adverse entry in Record of Rights 
— Time does not run unless actual claim 
is made by defendant on strength of 
entry 3990 

Arts. 1*20 an(f 132— Mortgage which 

is not operative against sons as such — 
Suit against sous is governed by Art. 120 
and not by Art. 132 FB 2796 

.Irf. 121 — Adverse possession for 


statutory period before sale is an en- 
cumbrance 612 

Art. 121 — Non-transferable occu- 
pancy holding inherited by three bro- 
thers B, G and D jointly — Sale of por- 
tion of E and F — G settled as sub- 
tenant on another portion — Name of H 
alone recorded — H purchasing holding 
in execution of rent decree against B 
alone and settling it with A — Suit by A 
for possession within 12 years from date 
of symbolical possession but more than 
12 years from date of execution sale — 
Suit held not barred against C and D — 
Suit held barred against G, E and F — 
E and F were liable to be turned out 
by separate suit brought within 12 years 
of execution sale 408 

■ — —Art. 132 — Taability of agent after 
accounts sought to be enforced by sale 
of immovable property hypothecated for 
due discharge of duty is governed by 
Art. 1S2 680a 

Arts. 132 and 120 — Mortgage which 

is not operative against sons as such; — 
Suit against sons is governed by Art. 
120 and not by Art. 132 FB 2796 

Art. 134 — Reason for the change of 

the word “purchased” into “transfer- 
red” stated — Perpetual lease at high 
rent is a transfer for valuable considera- 
tion 728c 

Art. 142 — Property attached under 

S. 14G, Criminal P. C. — Attachment does 
not amount to either dispossession or 
discontinuance of possession 751d 

Art. 142 — Sale of estate in arrear of 

revenue under Bengal Revenue Sales 
Act (1859) — Proprietor dispossessed — ' 
Suit for recovery of possession — Art. 
142 applies 582a 

Art. 145 — Suit against depository to 

recover movable property not recover- 
able in specie — Art. 145 applies 869a 

Art. 145 — Suit to recover gold or 
its price delivered to goldsmith to make 
ornaments — Time not si^ecified — Limi- 
tation stated 8696 

-4r^. 149 — Assessment of Revenue*^ 
Decision by Revenue Board that pro- 
perty is assessable — Owner holding pro- 
perty without payment of revenue for 
GO years — Claim of Oovernment to 
assess revenue is barred 446(2)c 

.4r^. 149 — Revenue not assessed for 
GO years — Government’s right to assess 
held to be barred 446(2)d 


Subject Index, 1916 Cadcctta 


43 


imitation Act 

Art* 164— Arb. 164 prescribes period 

of limitation for setting aside es parte 
decree 66id 

“—ArL 181 — Application for final de- 
cree is application in execution and Art. 
181 applies 511 

Art. 181 — Application for fiual de- 
cree after three years from the date of 
payment fixed is barred — Art. 181 ap- 
plies to Transfer of Property Act (1382), 
S. 89 23 U 

-~^Art. 131 — Application is governed 
by Art. 181 2315 

Art. 182 — Decree against one set of 

defendants on contest — Against another 
set by consent — Appeal against whole 
by contesting set — Limitation for exe- 
cution against all defendants begins 
from appellate decree 7835 

Art. 132 — Cl, (4) —Execution of 

decree barred — Subsequent amendment 
of decree does not give fresh start of 
limitation ^lld 

Arts. 182 and 183 — Decree on origi- 
nal side — Its revivor undor Art. 183 is 
not same as under Cls. 5 and 6 of 
Art. 182 FB iSSc 

""Art. 182 (5) — Application l)y decree- 
holder certifying partial satisfaction of 
decree is step-in-aid of execution — Pay- 
ment must be actually made 356a 

Art, 183 — Eequirements for revivor 
of decree stated — Court must declare it 
enforceable — Order issuing certificate of 
execution does not constitute revivor — 
Such application though on form pres- 
eribed by S, 236 of the old Code does 
not make it an execution application nor 
the order a 'Vevivor FB 498a 

183 — Notice issued on judg- 
ment-debtor for transmission of decree 
along with order of transmission does 
operate as revivor — Sa. 243 and 249 
of the Old Code have no relation to ap- 
plication for transmission of decree 

FB 4885 

Arts. 183 and 182 — Decree on origi- 
nal aide — Its revivor under Art. 183 is 
not same as under Cls. 5 and 6 of 

Art. 182 FB 488t> 

* Art. 183 — (Per Woodroffe,J.) — Order 

tor transmiesion of decree is not execii. 
tion application though application for 
w FB 438/ 

—Art, 163 — Registrar, cun issue notice 
tranamigsiQQ decree but cannot de- 
Wmine whether it is barred by time — 
•^ilstrar’s order in absence of contention 


Limitation Act 

is not judicial order necessary for revivor 
under Art. 183 FB 488t/ 

Art, 183 — (Per Afookerjee, J.) 

Mere notice of transmission of decree 
does not, but order of transfer does, 
operate as revivor FB 4385 

Lunacy Act (35 of 1858) 

S. 57 — Scope of Act — Enquiry can- 
not extend to ascertainment of the 
beginning of the lunacy — Finding that 
lunacy commenced at period before the 
date of enquiry does not shift the 
burden of proof on the other side 

51 (2)5 

Mahomedan Law 

Divorce — Kabinnama executed by 

husband authorising wife to divorce on 
ground of second marriage — Contract 


held not void 
Divorce — Kabinnama 


7C1 

Condition 


giving right to wife to divorce husband 
if he does not reside in lier father’s 
house is void 223a 

Marriage — Prohibition of marriage 

between natural son and foster daughter 
of his mother is absolute 815a 

Marriage — Validity — Suit — Suit 

challenging validity of marriage of 
minor girl, guardian abusing his power, 
is tenable shortly after marriage — 
Principle of factum valet does not apply 

8155 

Restitution of conjugal rights — 

Suit for — Husband having co-wives pay- 
ing prompt dower and providing sepa- 
rate residence for defendant — Husband 
held entitled to decree 223 

Wakf — Contract of lease with full 

knowledge of wakf — MutwalU must do 
all that is necessary to give good title 

974a 

Wakf— r.ease of wakf property for 

move than one year — Sanction of Kazi 
is necessary 9745 

-Wakf — Lease of wakf property not 

made property — Lease impugned after 
many years — It may be held valid on 
doctrine of factum valet 974c 

Wakf — Earnest money advanced for 

taking lease— Mutwalli cannot retain it 
unless he can give good title 974r£ 

Wakf— Mufewalli— Right of descen- 
dant of founder to bo appointed raut- 
walli described- -Religious office is not 
heritable but goes by appointment 894a 

Wakf— Jurisdiction — Subordinate 

Judge is incompetent to deal witb matters 
of wakf— District Judge derives his right 
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Mehomcdan Lew 

by virtue of S. 92, Civil P. C., in publio 
\Vakf8 — (Per Mookerjee, J.) — Held Dis- 
trict Judge even must bo authorised to 
act as kadi in matter of private wakfs 

894c 

Wakf — Mutwalli — Mutwiili who 

is not appropriator cannot appoint 
another — Renouncement must be made 
before Kazi who will remove him 712Z> 
Wakf — Mutwalli — Mutawalli ap- 
pointed against original deed of wakf 
cannot continue beyond appointor’s life- 
time 712c 

— — Wakf — Object of — Property con- 
veyed in trust — Trustee and his heirs 
cr>3ating Wakf dedicating them for re- 
ligious purpose with direction to apply 
net usufruct for that purpose — Held 
object of gift was plain and the trustees 
were not donees and valid wakf was 
created 5.08 

Wakf — Wakf deed in favour of 

grandson and grand-daughter for some 
religious purpose — Held, it was valid and 
trustees have no power to alienate the 
property 27rt 

Wakf — Dedication for purpose of 

Muharram is valid 276 

Mortgage 

Simple mortgage — Rights of mort- 
gagor — Mortgagor can create a tempor- 
ary lease 870a 

— Decree — Suit by purchaser under 
mortgage decree against lease-holder in 
possession — Leases for 50 years — Plain- 
tiff buying with notice of leases — Mort- 
gage not shown to have been impaired 
in value by leases — Held leases could 
not be treated by plaintiff as inoperative 
— Lessee was not bound to redeem 

8706 

Rights of mortgagee — Subrogation 

— Satisfaction of charge undertaken to 
be satisfied — Doctrine of subrogation — 
Applicability — Purchase subject to two 
mortgages — Payment to first incumbran- 
cer — Right of subrogation does not apply 

801a 

Right of mortgagee — Doctrine of 

subrogation — Fraud committed in res- 
peeb of existence or satisfaction of prior 
charge — Effect stated 8016 

Person deriving title subsequent to 

mortgage cannot impeach genuineness 
it . 7400 

Suit on Defendant contesting suit 
on claim of paramount title— Suit de- 
creed with order of costs against him — 


Mortgage 

Defendant cannot in appeal ask for 
setting aside of order 17.5 

Suit on — Mortgage of non-transfer- 

able occupancy holding — Landlord mort- 
gagee cannot displace title of prior mort- 
gage 102(2) 

Musaalman Wakf Validating Act (6 of 1913) 

5. 3 — Act is nob retrospective — 

Previous decision between parties though 
in different capacities is conclusive 

425(2) 

Negotiable Instruments Act (26 of 1881) 

Ss. 4 and 6 — Shabjog hundi is nei- 
ther a bill of exchange nor promissory 
note 888a 

S. 5 — Nature of shabjog hundi 

stated — It is bill of exchange payable to 
certain persons — Transferee of shabjog 
hundi takes it subject to equities — Ac- 
ceptor is to be satisfied that bearer is a 
respectable holder — According to defini- 
tion of bill of exchange drawer and 
drawee should not be same person — 
Where it is so holder may in accordance 
with English law treat it as promissory 
note or bill of exchange at his option — 
Attested shabjog hundi comes under 
S. 6 of Stamp Act and is chargeable to 
duty — Attested shahjog hundi can be 
used as bond or promissory not© 838a 

Notice 

Registration not notice in Pengal 

33a 

Occupancy holding 

Execution sale — If objection raised 

before sale, sale of occupancy holding 
can bo sob aside 8126 

Transfer — Decision in 42 Cal. 172 

applies in voluntary sale of part or 
whole of occupancy holding 812i? 

Mortgage — Non- transferable occu- 
pancy holding mortgaged without con- 
sent of landlord — Co-sharers landlords 
sold and purchased holding in their 
shave of rent decree — Suit on mortgage 
Held no question of transferability 
arose 452 

Non-transferable — Transferee of 
portion is not protected on ouster of 
tenant by sale of the holding 407a 

Pardanashin Lady 

What is sufficient attestation in 

case of pardanashin lady is stated — 
Presence of witness is the main thing 

884 

Burden of proof — If terms not ex- 
plained or understood transaction i» 
void 6l(3)iJ 
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Partition 

Sttife for — Permanenb tenure-holders 

under some owners of joint estate are 
entitled to seek partition as against co- 
sharers of their lessors 891 (2)a 

Suit for — Property wherein each 

party does not claim interest cannot be 

included 691(2)6 

Suit for — Oo-sharers — Co-sharers in 

possession of different parcels of land by 
mutual arrangement — Transfer by co- 
sharer of his share in parcel in posses- 
sion of oo-sharers — Transferee can main- 


tain suit for partition of parcel 89I(2)c 

Effect of — Essence of partition is 

that property is transformed into estates 
in severalty and one of such estates is 
assigned to each of former occupants for 
his sole nee and as bis sole property 

645c 

Nature of — Enforcement of money 
claim distinguished 645i 

Bight to — Bight to partition by a 
joint owner cannot be defeated by his 
holding a subordinate interest over the 
whole property 628a 

If property held in co-tenancy, suit 
4or partition lies 6286 

^""Effect — Effect of partition stated 

628c 

Suit (or— Lessees of shares in estate 
under leases purporting to be permanent 
ure entitled to decree for partition 
« 124 (2) 

i^artiierf Dip 

Constitution of — Partnership is 
constituted whenever parties have 
agreed to carry on business or to share 
profits in some way in common 788a 


Bights of partners to purchase part- 
nership property — Partners can pur- 
chase after making full disclosure 7886 
Penal Code (45 of I860} 

Ss. 28 and 478 — For purpose of 
8. 478 whole design must be considered 
and not only the one registered — Where 
intention is to deceive and case is not 
covered by exception, it is counterfeit 
within 8. 28 638 

" S. 80 — Substantive defence of acci- 
dent-^Burden of proof is on accused 

633a 

80 — Defence of accident — Court 
entitled to full and detailed account 

633c 

^ 109 — Accused, Railway Officer, 

defrauding company and benefiting oon- 
^nee firm by endorsing shorter weights 
Note books and jama kbarcha con- 


Penal Code 

taining reference to accused are admis- 
sible under Evidence Act (1872), S. 10 

912c 

Ss, 120-i4 and J5 Accomplishment 
of illegal act is not necessary for charge 
of conspiracy IQsd 

Ss. 120-^ an(i R— In charge of con- 
spiracy object of it need not be specifi- 
cally stated as in case of charge of an 
offence 108 / 

Ss. 120-A and B — Amendment by 
Act 8 of 1913 — For offence under 
S. 120-B accused must be proved mem- 
ber of conspiracy after 27th Marcii 1913 

188/1 

Ss. 120-R a7td 109 — Offence com- 
mitted before S. 120-B— Conviction un- 
der S. 120-B is bad — But accused can 
be convicted under S. 109 9126 

S. 120-B — When offence cannot be 

proved it is inexpedient though legal to 
charge for conspiracy which involves 
proof of the offence IQ&w 

S. 143 — Findings necessary for 

order under S. 106, Criminal P. C. — 
Findings not sufficiently clear — Convic- 
tion under S. 143 — High Court has juris- 
diction to set aside order in revisicn 

883 (2) 

— -iS 5 . 147 and 325 — Complaint under 
Ss. 147 and 325 — Summons issued under 
S 325 only — Aoooaed entering into con- 
tract to compound case -No evidence to 
show that accused apprehended convic- 
tion under S. 147 — Contract hold not 
void as being opposed to public policy 

917 

S. 153-A — Essential ingredients — 

There must be intention to promote or 
attempt to promote feelings of enmity 
or hatred bet ween different classes of 
His Majesty’s subjects 9216 

Ss. 188 and 211 — Charge by infor- 
mant reported by police to be false — 
Informant impugning police report 
and asking for trial of persons accused 
by him — Petition referred for inquiry 
and report to another Magistrate — 
Charge found to be false — Magistrate 
submitting proceeding under S. 476, 
Criminal P. 0., for prosecution under 
8 s. 182 and 211 — Informant tried and 
convicted under S. 211 — Held although 
proceedings under S. 476 whs without 
jurisdiction trial was with jurisdiction 

667c 

S. 188 — Injanction issued on mere 

complaint wittiout taking evidence is 


Su]-.JECT Index, 191G Calcutta 


46 

Penal Code 
irregular — Held also issue of summons 
underS. 188 in such case nest day with- 
out inquiry under S. 476, Criminal P. C., 
or application ’under S. 195, Criminal 
P. C., is wholly illegal and without 
jurisdiction 69 

S'. 192 — Intention is the main in- 
gredient — Document admissible or not is 
immaterial o5da 

S. 192 — Decisions that where docu- 
ment is inadmissible S. 192 does not 
apply are doubtful — Those decisions 
cause difiiculty where inadmissible 
document is admitted 5535 

- — S. 201 Principal cannot be con- 
victed as accessory after fact 919a 

S. 201 — Accused whether guilty of 

murder not definite — Mere suspicion is 
no bar to conviction under S. 201 9195 

S. 201 — Murder — That accused dis- 
posed of dead body accepted as proved 
fact — Accused proved beyond doubt to 
be actual principals present at murder 
and taking part in murder — They can- 
not bo convicted of minor offence of 
causing evidence of murder to disappear 

91 9c 

Ss. 211 and 182 — Charge Ly infor- 
mant reported by police to bo false — 
Informant impugning police report 
and asking for trial of persons accused 
hy him — Petition referred for inquiry 
and report to another Magistrate — 
Charge found to be false — Magistrate 
submitting proceeding under S. 47G, 
Criminal P. C., for prosecution under 
Ss. 182 and 211 — Informant triod and 
convicted under S. 211 — Held although 
proceeding under S. 476 was without 
jurisdiction trial was with jurisdiction 

8e7c 

■ S, 211 — Petition by informant 
impugning police report and asking for 
trial of persons accused by him — Dis- 
posal of petition as complaint is not 
necessary before prosecution under S. 211 

S67d 

S. 226 — Rescue of thiof from cus- 
tody of chowkidar — Offence under S. 225 
is not committed 247 

Ss. 302 and 201 — Accused whether 

guilty of murder not definite — More sus- 
picion is no bar to conviction under 
S. 201 919^, 

S. 302 — Murder — That accused dis- 
posed of dead body accepted as proved 
fact — Accused proved beyond doubt to 
be actual principals present at murder 


Penal Code 

and taking part in murder — They can- 
not be convicted of minor offence of 
causing evidence of murder to disappear 

919c 

Ss. 325 a7id 147 — Complaint under 

Ss. 147 and 325 — Summons issued under 
S. 325 only — Accused entering into con- 
tract to compound case — No evidence to 
show that accused apprehended convic- 
tion under S. 147 — Contract held not 
void as being opposed to public policy 

917 

5. 405 — Refusal to return property 

entrusted to servants amounts to con- 
version 3l0c 

• Ss. 463 and 464 — Signing of certifi- 

cates by purchasers of revolvers in false 
name and address amounts to forgery 

341(1) 

Ss.4G7 and ill — Sanction — Not ne- 
cessary in case of S. 471 but is required 
in case of S. 467 — Forged document 
used out of Court — Sanction of Court is 
not necessary 711 

Ss, 473 and 28 — For purpose of 

S. 478 whole design must be considered 
and not only the one registered — Where 
intention is to deceive and case is not 
covered by exception, it is counterfeit' 
within S. 2S 538 

Pleadings 

Plea of estoppel not put in issue 

cannot be raised in argument 9245 

Relief— Plaintiff will be entitled ta 

specific relief under general prayer based 
on pleadings — But be cannot get diffe- 
rent relief unless it is supported by 
pleadings FB 8295 

Relief Fraud alleged in plaint not 
established — Suit must fail 7l4e 

Parties to be restricted to their 

pleadings G58a 

Inconsistent pleadings not permit- 
tee^ 658(? 

Every variance between pleading 
and proof is not fatal 341(2)a- 

Rule that allegation and proof must 
correspond— Object of, stated 341(2)5 

Suit for recovery of possession on 
declaration of title to share in property 
Precise title set up in plaint not 
made out“-Allegation in pleadings with 
respect to share noo essential for pur- 
pose of pleadings — Held decree that 
plaintiff was entitled to one-half claim 
on consideration of evidence not impro- 
per 341(2)c 
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Pleadings 

Plaintiff must succeed on his alle- 
gation — He cannot be given an oppor- 

tuoity to complete his title 1366 

Police Acl (5 of 1861) 

Ss. 17 and 19 — Special constable 

should be appointed only when it is 
really intended to use them as police 
officers 263a 

Possession 

Suit for — Plaintiff held entitled to 

decree for possession — Doctrine of ac- 
quiescence held not applicable 325a 

Practice 

Admissions — Value of — Value in 

fact of that which is in form admission 
must depend upon surrounding circum- 
stances 5826 

Admission — Mortgage suit — Mort- 
gagor’s admission of balance due — Dis- 
missal of entire claim for non-produc- 
tion of deed beiring endorsement is im- 
proper 359a 

"-^Appeal — Party aggrieved by ex 
parte order may object to it either in 
Court making order or by way of appeal 
to higher Court 427c 

Appellate Court — Interference — 
Questions of fact — " Opinion of trial 
Court ought not to be differed from ex- 
cept on clear grounds 400c 

' Arguments — (Per Mukerjee, J.) — 
Arguments based on analogy are not ap- 
plicable where statute is concerned 

FB 829d 

Costs — Default or dishonest conduct 
in accounting by manager~Suit for ac- 
counts Costs against manager to be 
etanted 675a 

Costs — Suit by manager for salary 
Suit for accounts by principal against 
manager — Suits heard together — Sum 
found due to principal from manager — 
Costs against manager were awarded 

6756 

"J^Disoretion — Power of Appellate 
Court to interfere with lower Court’s 

discretion SB 564 

"jj^Duty of Court — Events happening 
after institution of proceedings — Court 
entitled to take notice 7106 

"^“Duty of Court — Suit dismissed for 
mistake of legal advisers — Court can in 
proper case restore suit on payment of 

costs S 61 d 

I_ ~Eligh Court — Bemand of appeal — 
lilgh Court can limit scope of certain 
appeal remanded to lower Courts with- 
ont keeping them on its own file 776 

I 


Practice 

Issue — Eaising of new issue in ap. 

peal is dangerous 596a 

Judgment — No application for 


Siv- 


ing judgment in pending suit is neces- 
sary 231c 

Judicial order — Order against per- 
son without notice is bad 241c 

Relief —Ejectment suit defeated by 

claim under contract of sale — Plaintiff 
not entitled to decree for balance of 
consideration in same suit 3766 

Second appeal — Appeal from first 

Court’s decision not maintainable — Se- 
cond appeal not competent 6536 

Precedent 

Privy Council — General remarks of 

Privy Council are also considered to 
have binding force — English decisions — 
Their value stated 6936 

Observations of High Court as to 

probative value of cbittas in another 
case — Lower Courts not to rely upon 

691a 

Presidency Towns Insolvency Act (3 of 1909) 

S. 36 — Order under S. 36 when can 

be made stated 57a 

S. 36 Scope of Gls. (4) and v5) — 

It does not apply to contentious matter 
or following property, concealed or frau- 
dulently transferred 576 


'S. 57 — Real owner adjudicated in- 
solvent — Subsequent bona fide pur- 
chaser for value from benamidar of 
owner does not acquire any title as 
against Oflicial Assignee 331a 

S. 57 — Real owner adjudicated in- 
solvent — Subsequent bona fide purchaser 
from benamidar cannot establish good 
title by estoppel against Official As- 
signee 3316 

Principal and Agent 

^Duty — Accounts — Agent is bound 

not only to submit but explain accounts 
— Papers produced before one principal 
— Agent not liable for non-production 
before other principals — But he is^ 
bound to produce those papers not pro- 
duced 680e 

Two of five brothers took up man- 
agement of joint property for improve- 
ment under an agreement — Relation- 
ship of principal and agent subsists — 
Manager bound to exercise reasonable 
care and diligence — Payment of revenue 
is for upkeep of the estate 593 

Power of attorney — Construction 

of Agent held not empowered to compro- 
mise suits 607e 
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Principal and Agent 

Liability of principal — Fraud by 

agent — Agent acting within scope of his 
authority — Principal is liable 4?8a 
Liability of principal — Agent com- 
mitting fraud in course and scope of 
his employment — Principal is liable 

42tj6 

Liability of principal — Decree — Il- 
legal attachment and sale by agent of 
decree-holder — Suit for damages by 
judgment-dobtor “ Held decree-holder 
was ’liable 428c 

Liability of principal — Fraud by 

Agent — Principal sought to be made li- 
able— Test 428^i 

Probate and Administration Act (5 of 1881) 

S$, 4 and 92 — Two executors ad- 
vanced money on mortgage — On suit by 
one payment to other was pleaded — 
Held that money did not vest under 
S. 4, but by mortgage deeds and hence 
endorsement of payment did not amount 
to discharge under S. 92 — It is mortga- 


gor’s duty to see that payment is made 
to right person 668 

Ss. 00 and 69 — Hindu law rever- 
sioner is interested bo oppose grant of 
probate G23a 

— Ss. 50 and 69 — Where notice to in- 
terested person nob issued owing to ap- 
plicant’s misleading statement — Pro- 
ceedings are defective 623c 


S. 51 — Probate — Revocation of — No 

time fixed for application for revocation 

938a 

S. 51 — Probate — Revocation of — 

Application after long delay is barred 

9385 

S. 51 — Probate — Revocation of — Ap- 
plicant pardanashin lady — Will proved 
in common form without citation on her 
— Infants practically deprived of whole 
inheritance by will — Mare knowledge on 
part of applicant of proceedings is not 
sufficient ground for refusal to recall — 
Probate 938/ 

S. 51 — Probate — Proceedings — Com- 
promise of— Compromise is binding only 
on parties bo it 9SQg 

S. 5L — Probate — Revocation of — 

Will nob genuine — Probate Court should 
not refuse to revoke Probate merely on 
ground of delay 938/ 

S. 61 — Probate proceeding — Exis- 
tence of minor heir of deceased coming 
to knowledge of Judge — Notice must be 
issued upon him and guardian ad litem 
appointed 8d6a 


Probate and AdminUtration Act 

S. 51 — Letters lof Administration — 

Granbof — Revocation proceedings started 
on application of maternal uncle of 
minor — Guardian ad litem appointed — 
Application for revocation withdrawn, 
applicant alleging satisfaction as to 
genuineness of will — Revocation proceed- 
ings struck off — Letters of Administra- 
tion granted — Held representation by 
maternal uncle of minor was not effected 
for purpose of order ultimately passed 
on order in solemn form 8855 

.S, 51 — Probate proceeding — Minor 

not cited nor represented — He isentitled 
to have will proved in solemn form in 
his presence 886c 

Ss. 51 and 56 — Probate — Grant of 

— Testimony of attesting witness not 
establishing full compliance with law — 
Evidence on record ample to prove due 
execution and attestation — Probate 
should not be refused 374a 

S 5 . 51 and 56 — Probate — Grant of 

— Evidence of attesting witness vague — 
Court may yet pronounce in favour of 
will 3745 

S, 65—0. 9, Civil P. C.. applies to 

probate proceedings and executors can 
be called upon to make full discovery of 
assets of testator 953a 

S. 55 — Probate proceedings — Strict- 
est relevancy in the interrogatories is 
not required {Semble) 9535 

S. 53 — Will contested by heirs — ■ 

Government has no locus standi to op- 
pose grant of probate in presence of 
heirs 804 

S. 69 — Applicant is bound to give 

correct information about relations of 
deceased — District Judge has discretion 
to issue citation to all relations whose 
interest is affected by the will 6935 

S. 86 — Every order under the Act 

by District Judge is appealable — Appeals 
are governed by procedure laid down in 

Civil P. C. (1908) 4735 

S. 86 — Another executor appointed 

to complete administration left incom- 
plete by death of first — It is not new 
succession — No fresh fees are required — 
Refusing probate to anotherexeoutor for 
non-payment of fees nob legally recover- 
able is appealable 2905 

-S. 90 — Order under S. 90 permitting 

administrator to sell property in presence 
of party objecting to sell is analogous to 
decree and is appealable 473a 
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Poobate and Administration Act 

8, 90 — Hindu widow applying, as 

administratrix to husband’s estate, for 
permission to sell husband’s property for 
satisfying debts— ‘Eeversioner willing to 
purchase property for proper value — Pro- 
per order to pass is to direct widow to 
sell property to reversioner for highest 
price offered 473c 

Promissory Note 

Suit — Whatever amount found ad- 
vanced should be decreed — Claim need 
not be dismissed because whole amount 
not paid 547 

Provincial Insolvency Act (3 of 1907) 

8. 34 — Cash deposited as security 

for withdrawing attachment before judg- 
ment — Defendant declared insolvent — 
Plaintiff does not acquire any right in 
security deposit — Beceiver in insolvency 
entitled to get money 531 

S. 36 — Certain transfers reported by 

Receiver to be void — Proper course is to 
issue notice upon transferees to show 
cause why transfer should not be annul- 
led under S. 36 — Case should not be sent 
for inquiry' to lower Court 500 (l) 

S. 37 — Mortgage in favour of cre- 
^ ditor impugned by Receiver — Assets of 
f debtor covered more than his liabilities 
^ —Intention of debtor to put himself in 
position to pay debts — Held* mortgage 
did not fall within purview of S. 37 

975c 

"8. 37 — Transfer — Question whether 
transfer falls under S. 37 depends upon 
real intention of the transferor 9756 
* 8, 37— Transfer in favour of credi- 

tor as result of real pressure exercised 
by creditor does not come under 37 


Provincial Insolvency Act 

S. 43, S2tb-S, (2) and S. 46— Intei-- 

locutory order is not appealable 171a 
S, 59 — ^ Power of receiver to make 
inquiry stated 1746 

Provincial Small Causes Courts Act (9 of 
1887) 

S. 17 — Proviso — Provisions must be 

strictly complied with — Substantir.l 
compliance is not sufficient 464 (2) 

S. 17 (l) — No deposit is required for 

restoration of suit dismissed in default 

GG (1) 

S. 25 — Objection to jurisdiction can 

for the first time be taken in revision 230 
Art. 8 — Special authorisation is en- 
tirely personal 574a 

Art. 8 — Scope of — Suits for recovery 

of rent by Judges expressly authorized 
contemplated — Construction of statute 

0746 

Arts. 15 and 16 — Suit for recovery 

of balance of mortgage consideration or 
rectification of instrument is not cogni- 
zable 030h 

Arts. 15 and 16 — Suit for damages 

for breach of contract by non-paym-nt 
of part of consideration of mortgage is 

cognizable 0?0c 

Railways Act (9 of 1890) 

Ss. 63 aoid 112 — Intent to defraud 

company is necessary for offence under 
S. 112 — Absence of evidence justifying 
inference that passenger knew that ticket 
was used — Passenger knowing that lie 
was committing breach of rules — Inten- 
tion to cheat cannot be inferred SSO (2) 

S. 75 — Railway Company not liable 

for silk or other things contained in the 
parcel if silk not declared or insured 
under S. 75 554b 

Receiver 


975c 

S. 37 — Transfer — Pressure by cre- 
ditor— Threats of civil suit may con- 
Btitute pressure 976d 

37 — Traoefer in performance of 
previous enforceable agreement — Enfor- 
ceable agreement — Conditions necessary 
atated 975e 

S, 42 — Adjudication — Annulment of 
^Proof of circumstances specified under 
42 (1) is necessary • 178 (2)a 

^8, 42 — Adjudication — Annulment of 
‘^Consent of creditors is not bv itself 
auffioienb * 178 (2)6 

""^5. 42 (l) — Existence of oirenm- 

^neen specified in 8. 42 (l) — Whether 
Oourt can refuse to make order of annul- 
“•nt 178 .{2)c 


1916 Indexe 




% Discharge of — Two Receivers ap- 

pointed to act jointly — Retirement of 
one does not nut an end to order of ap- 
pointment 8246 

Registration 

'' ■ Registration not noticed in Bengal 

33c 

Registiration Act (16 of 1908) 

3. 17 (4) id) — (Per Jenkins, C. J .) — 

Compromise decree dismissing a claim is 
admissible without registration 

(FB) S43/t 

'Ss. 28 and 29 — Person registering 

bond must have property in district 

5516 

Specific Performance 

Suit for — Contract for sale — Earn- 
est money paid — Defendant (purchaser) 
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specific PerformaDce 

»5aa yoC pi'^ad that there was no con- 
oluded Oocitract (FB) Id 

Suit for — Terms of contract uncer- 
tain — Court will not enforce it (FB) le 
Specific Relief Act (1 of 1877) 

S. 9 — Adhiar is a tenant — Suit for 

possession by adhiar maintainable under 
S. 9 " Tooision not open to revision 

621 (2) 

S. 9 — Object of S. 9 is to afford 

speedy remedy against forcible disposses- 
sion 562a 

S. 9 — What is to be mainly inquired 

into is whether dispossession is caused 
witbiu the prescribed time and in the 
manner specided 562b 

S. 9 — S. 9 applies to case of joint 

possession 562c 

S. 21 — Suit for recovery of balance 

of consideration of mortgage being sui 
for specific performance does not lie 530^ 

S. 22 — In suit for specific perfor- 
mance, performance of different contract 
cannot be decreed 774a 

S. 26 — Contract of sale perfected 

but subsequently made subject to ven- 
dor's obtaining Letters of Administra- 
tion and 'sanction for sale — On Court’s 
refusal to sanction at price fixed, but at 
higher price another purchaser, with 
notice of purchaser — On suit under S. 26 
for damages — Held there was breach and 
plaintiff was not entitled to any 
damages 126a 

S, 27 — Land in patni taluk illegally 

settled with zamindar after resumption 
— Suit by patnidar against zamindar for 
recovery of lands — Cause of action — 
Tenant settled by a zamindar does not 
acquire status of ryot — Case is not 
governed by 3. 27 234f» 

‘S. 42 — Property attached by Magis- 

trate under S. 146, Criminal P, C. — Suit 
against Magistrate not maintainable — 
Criminal P. C. (l898), S. 146 751/ 

S. 42 — Declaration of title without 

ascertaining its nature should not be 
granted 605 (2)a 

S. 42 — Suit for declaration of title 

I to land — Prayer for injunction upon 
defendant is prayer for consequential 

relief 3925 

Stamp Act (2 of 1S99) 

S. 33 — Impounding of insufficiently 

.stamped document is optional 3l0a 
— — 5.35 Inadmissibility of insuffi- 
ciently stamped document does not 
apply to criminal trial 3106 


Stamp Act 

5. 35 (a) — Attested ahahjog bundi 

is a bond within S. 6 and is admissible 
on payment of duty 0886 

Succession Act (10 of 1865) 

5. 50 — Will scribed by testator — 

His signature on first page at top of 
left corner with signatures of 4 attes- 
ting witnesses — Remaining pages also 
signed and attested — Held it satisfies 
requirements of S. 60 630 (2) 

S. 57 — Partial tearing of will, held, 

under circumstances effectual for pur- 
pose of revocation 400a 

5. 57 — Writing word "cancelled’' 

and signing name, followed by partial 
tearing of will constitutes effectual re- 
vocation of will 4006 

S. 57 — TVill — Revocation — Ele- 
ments — Revocation consists of two ele- 
ments : intention of testator and some 
outward symbol of destruction — Both 
elements are necessary 400<f 

5.57 — Will — Slightest act of tearing 

with intent to revoke whole will there- 
by is sufficient to constitute valid revo- 
cation 400e 

5. 121 — Legatee gets whole interest 

unless otherwise provided— Devisee to 
have interest till he resided in a house 
was held as condition and did not imply 
life interest — Condition was valid under 
S. 121 — Presumption of Hindu's desire 
not to allow property to pass out of 
family is not indexible 654c 

5s. 311 and 312 — Will silent as to 

interest — Interest payable on demons- 
trative legacies from time fixed for pay- 
ment — Rate of interest is 4 per cent, per 
annum 937 

Succe«sion Certificate Act (7 of 1889) 

Act does not give general power of 
administration of estate to person tak- 
ing succession certificate 475c 

'■ 5 . 3 — Insurance money, except in^ 
BO far as it became ascertained debt 
before death of deceased is not included 
in Act 475a 

-Ss. 3 and 4 — Inauxance money, pay- 
able after death of assured, is not debt 

due to deceased . 4756 

• 

5. 4 — Certificate is not necessary 

when Probate or Letters of Adminis- 
tration are obtained — It is not necessary 
that certificate must be obtained before 
suit — Suit should cot be dismissed on 
that, account 248 
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Tort 

—In case of injury by horse known to 
be vioioufi negligeuce need not be pro> 
ved 817 

Trootfer of Property Act (4 of 1882) 

S. 3 — Unsuccessful search at regis- 
tration office — Presumption of notice is 
not necessarily raised 33(2 

5. 6 (a) — Offerings in temple are 

made to deity — Appropriation of it by 
priests is not a right to traffic with — In- 
come is indednite — Mortgage or execu- 
tion sale of such right is invalid — Per 
Coxe^ /.)— ‘It is a mere possibility and 
hence not transferable S696 

S. 6 (d) — Right of maintenance is 

not transferable — But property in lieu 
of maintenance is 6446 

— ' — Ss. 10 and 12 — Conditions in res- 
traint of transfer of life-interest is void 
““Oompromise of suit of maintenance — 
Widow given some property with condi- 
tion not to transfer her life-interest — 
Condition was held invalid 644a. 

S. 37 — Putnidars agreeing to pay 

Government revenue payable in respect 
of landlord's share in zamindari — Held 
sum payable by patnidars into Collec- 
torate to account and credit of land- 
lords was Vent — Landlords collecting 
their share of putni rent separately were 
entitled to have same apportioned 410 
8. 43— S. 43 protects bona fide pur- 
chaser for value from ostensible owner 

7456 

5.63— Where fraud is not carried 

out parties can be relieved 632a 

' 5. 63 — Principle that parties to 

fraudulent transactions are relieved 
against if fraud not carried oot is effec- 
tive even if collusive decree is passed 

5326 

“—5. 53 — Where transfer is not shield 
to transferor and transfer is bona fide 
it is not friudulent 404a 

~^8. 51 -S. 63 renders transaction 
voidable and void — Besides fraudulent 
intentiou existence of creditors intended 
to be defrauded must be proved 349a 
~**“5. 54 — Oral sale of immovable pro- 
perty of less than Rs. 100 in value— 
Everything done that could be done to 
deliver possession — Delivery held to be 
Buffioient to m ike sale valid 9^4 

*"*5. 64 — Inquiry about title of ven- 
dor—Veniee cannot be expected to in- 
quire whether vendor is benami for a 
woman 762a 

*■^8. 54— Sale of iminovable property 

I 


T. P. Act 

below Rs. 100 registered instrument or 
delivery are alternatives to effect the 
sale 65 la 

S. 54— Unregistered sale certificito 

and deed of release by President of Dis- 
trict Board does not satisfy require- 
ments of S. 54 and no title passes to 
purchaser — Held, also sale certificate 
even if held to be valid conveyance, the 
transfer is invalid under Bengal Local 
Self-Government Act (3 of 1686), S. 133 
(d), H. 98 — Held also it did not even 
constitute valid contract of sale as it 
contravened R. 103 136a 

S. 68 — Mortgage can be enforced to 

extent of consideration proved 3496 

5. 69 — What is sufficient attestoK- 

tion in case of Pardanasbin lady is- 
stated — Presence of witnes® is the 
main thing 8^4 

S. 60 — Mortgage by husband if for 

binding debts — Widow cannot be al- 
lowed to redeem without payment 796 

S. 60 — Mortgagee can sue some 

mortgagors for their proportionate share 
and release one mortgagor — Bnt be must 
be impleaded 485a 

S. 60— Fresh mortgage on same 

security by mortgagor released from 
previous mortgage does not affect claim 
against remaining mortgagors for pro- 
portionate share 4856 

5. 60 — Purchaser of a portion of 

equity of redemption cannot object to 
the sale of other part of the mortgaged 
property in mortgage decree 349c 

S. 67 — Fresh mortgage on same 

security by mortgagor released from 
previous mortgage does not affect claim 
against remaining mortgagors for pro- 
portionate share 4866 

S. 78— Scope of— Fraud— Misrepre- 
sentation— Gross negligence— These are 

disjunctive and not oo-exteosive 33a 

5. 78— Neglect to secure title-deod 

by mortgagee from mortgagor not gross- 
* negligence 

S. 78 — Vendor neglecting to recover 

title-deeds from vendee Gross and 
culpable negligence — Illustrated 83^ 

S. 89 —Application for final decreo 

after three years from the dale of pay- 
ment fixed is barred — Art. 181, Lim. 
Act, applies to S. 89 23la 

5. 9l— Purchaser of a portion of 

equity of redemption cannot object to 
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Transfer of Property Act 

the sale of other part of the mortgaged 
property in mortgage decree 349c 

.S. iOO — Reversioner joining widow 

in mortgage — On redemption he is en- 
titled to contribution and has charge on 
property and can enforce it against 
alienee of life estates from widow 465c 
S. 106 — Notice to quit issued on be- 
half of some of joint owners — Assent of 
other co-owners — Notice sufficient 906 
S. 106 — Property under lease des- 
troyed by fire or other irresistible force 
— Notice to avoid lease — Time not neces- 
sary — S. lOG docs not apply 707(l) 

.S. lOG — Instalment of rent made 

payable on last days of months of Ben- 
gali year — Tenancy is regulated by 
Bengali calendar — Three months’ period 
of notice to quit would be according to 
Bengali year 576 

Ss. 106 and 107 — Lease of im- 
movable property not for agricultural or 
manufacturing purposes reserving annual 
rent when nob registered is to be deemed 
lease from month to month 358 

.S'. 107 — '(Per Richardson, J.) — Lease 

ot agricultural land bub not for agri- 
cultural purpose is governed by S. 107 
and not by Tenancy Act — Lease must bo 
registered — Temporary lease of agri- 
cultural land granted to middleman is 
governed by Transfer of Property Act 

6095 

S. 107 — Encroachment by tenant 

enures to the benefit of landlord — Ten- 
ant continues as tenant of his landlord 
of the encroached portion — True owner 
can sue for possession 596c 

S, 107 — When title passes — Mere 

execution and registration of lease is not 
suflicient — Intention must be present 

286 

S. 108, Cl. (y) — Tenancies from year 

to year of homestead land created before 
passing of Act are not transferable 

827rt 

Ss. 108(c) a7id 106 — Property under 

l-jase destroyed by fire or other irresisti- 
ble force — Notice to avoid lease — Time 
not necessary — S. 106 does not apply 

707(1) 

S. 108 (y) — Tenancy from year to 

year of homestead land created before 
flSS2) — Transferability — ■ Burden of 
proof is on person alleging 8275 

S. 112 (Quaere ) — Whether waiver 
by distress stands on different footing 


Transfer of Property Act 

from waiver by acceptance of rent in 

view of 112 9315 

Vendor and Purchaser 

Warranty of quality — Goods not in 

accordance with contract must be re- 
jected within reasonable time — Burden 
of proving rejection within reasonable 
time is on purchaser 239 

Consideration not paid — Sale is not 

invalidated 120c 

Sale of land — Purchaser is not bound 

to bake land subject to leases (FB) 1^ 

Waiver 

Meaning of — Waiver is consent to 

dispense witli or foi'go something to 

which person is entitled 767a 

Consent not to sue on failure to pay 

instalment amounts to waiver 7575 
Will 

Probate — Presumption does not 

apply to in proving will more than 
30 years old in Court of probate 938c 

Proof of signature — Comparison of 

signature with seven or eight year’s 
previous signature — Propriety of — Re- 
versing of finding of fact by trial Judge 
dangerous 8 1 15 

Construction — Absolute interest 

held given 776c 

Construction — Provision for gift 

over is void 775d 

Construction — Gift over — Void for 

uncertainty 775g 

Proof of — Will regular on face of it 

Presumption is in favour of due execu- 
tion and attestation 374^ 

— Proof — Due execution and attesta- 
tion — Affirmative evidence that testator 
or attesting witness did, as matter of 
fact, see each other signing document is 
not necessary — It is enough to show 
that relative position of both was such 
that they might have seen execution and 
attestation respectively 374c 

Executor Two persons appointed 
successive executors — Second executor 
is not liable for accounts of predecessors 
or his wrongful acts — He must however 
call upon representatives of predecessors 
to render account 110a 

Executor Estate in state of con- 
siderable embarrassment — Executor ob- 
liged to sell portion to meet liabilities — 
Failure to raise money on interest does 
not necessarily amount to dereliction of 
duty unless damage is proved to hava 
resulted from sale llOc 
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Will 

Executor — Appointment of debtor 

of testator as executor — Debt clue from 
bim is considered to have been paid to 
him by himself 110/ 

Construction — Directions in respect 

of marriage of grandchildren are valid 

110£7 

■'-Construction, suit for — Costs must 
be paid out of estate IlOh 

Construction — Will held to create 

valid trust of surplus income for reli- 
gious or charitable purposes 70a 

Construction — Mere expression that 

heir-at-law shall not take any part of 
.testator’s estate is not sufficient to dis- 
inherit him 70c 

Construction — Unconditional gift to 

charity — Direction for accumulation is 
invalid lOd 

—Construction — Doubt as to testacy 
with regard to portion of estate — Dis- 
positions showing intention to dispose 


Will 

of all properties — Will should be read 
so as to lead to testacy 70c 

Words and phrases 

Cash — “Gash” in ordinary accepta- 
tion of word has narrower meaning than 
money 70b 

Dispossession — Dispossession im- 
plies coming in of person and depriving 
out of another from possession 7olb 
Discontinuance of possession — Dis- 
continuance of possession implies going 
out of person in possession and his being 
followed into possession bv another 

751c 

‘Malik’ — ‘Nirbuyadha’ — Use of term 

‘malik’ may not by itself necessarily 
create absolute interest, but term when 
qualified by word ‘nirbuyadha’ indicates 
absolute ownership 775a 

Term ‘unlawfully and maliciously’ 

signifies “not for a lawful object and 
intentionally, without justification or 
excuse or claim of right” 188r 
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CALCUTTA HIGH COURT. 


A. 1. R. 1916 Calcutta (1) 

Full Bench. 

JENKINS, C.J., WOODROFFE AND 
MOOKERJEE, JJ. 

J.L J.Hyam — Defendant — Appellant. 

V. 

3 f. E, Guhbay — Plaintiff — Respondent. 

Appeal No. 29 of i9i4> decided on 
25th May, 1915, from Original Civil Suit 
of Chitty, J., dated nth February, 1914. 

(■) Contract — Construction — Written con*< 
tne^ cuential term of bargain^There it no 
tnforceable contract in absence of written 
^titenent. 

Where it is the essentia) term of a bargain 
between the parties that there should be a 
written contract, there is no enforceable contract 
in the absence of a written agreement. Ridgway 
V. Wharton^ (1854) 6 H. L. C. 238, ref. to. 

[P. 7, C. 1 & 2.] 

(b) Contract— Construction — Written agree* 
^Mt conteinplated by parties — Determination 
of qpiestion whether there was concluded con* 
in absence of writing — Provision reqnir* 
Wf written agre e ment should be taken into 

•iMttlderation. 

C. /.—Where parties to a con- 
itact contemplated an agreement in writing, the 
Wevlaion for a written agreement Is not negli- 
vble in determining the question whether there 
concluded contract between the parties in 

me absence of writing. [P. 7, C. i & 2.] 

^ t®) ^Contffoet*— Construction— Sale — • Substan- 
^UglVemeDt upon main features of trans* 
oouon does not necessarily create concluded 
••■hract 

contract for the sale of land, the sub* 
tUotial agreement of the parties upon the main 
•jotnrsi of the transaction, 1 . the sale, the 
«oniliy of the property, the price, the imposi* 
uon of fi’altrlctiens in some form or another, 
necessarily create a concluded contract 
^•nen the parties. [P. 8, C. 2.] 


(d) Specific performance — Suit for — Contract 
for sale— -Earnest money paid— Defendant (purt 
chaser) can yet plead that there was no concluded 
contract. 

In a suit for the specific performance of a con- 
tract for the sale of land, the defendant (pur- 
chaser) is not precluded from pleading that there 
was no concluded contract, merely because he 
paid earnest money. [P. 8, C. 2.] 

(e) Specific performacce— Suit for^Terms 
of contract nncertain — Court will not enforce it. 

Per Woodroffty J . — A Court will not enforce 
specific performance of a contract the terms of 
which are uncertain. [P. 8. C. 3.) 

(f) Civil P. C. (5 of 1908). S. 100— Question 
whether contract is uncertain is one of fact. 

The question whether a contract is uncertain 
in the sense that the Court cannot know what 
the contract is which the parties entered into, is 
a question of fact. [P. 8, C. 2 & P. 9, C. i.) 

fg) Coniraci— Construction — Sale— Immov- 
able property— Exclusive written record is not 
necessary. 

In a contract for the sale of immovable pro- 
perty, an exclusively written record is not 
required by the law of the country. [P. 9, C. i.] 

(h) Civil P.C. (5 of 1908), O. 41, Rr. 1 and 2— 

Appellant must satisfy Appellate Court that 
judgment appealed against, is erroneous. 

An Appellate Court is not bound to accept 
the first Court’s appreciation of the facts. But 
the appellant has to satisfy the Appellate Court 
that the judgment appealed againstis erroneous. 

[P. 9. C. 2.| 

(i) Contract— Construction— Parties referring 
to preparation of agreement by which terms to 
be pot into more formal state— Binding contract 
may still exist nnleis parties did net intend to 
be bound until formal contract was signed. 

The fact that the parties to a contract refer to 
the preparation of an agreement by which the 
terms agreed upon are to be put into a more 
Lrmal state, does not prevent the existence of a 
binding contract, unless the reference to a future 
formal contract is made in such terms as to 
show that the parties did not intend to be bound 
onti) a formal contract was signed. [P. 9, C. 2.] 
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(j) Contract — Construction — Parties intending 
to embody terms informal written agreement — 
Fact is strong evidence that negotiations prior 
to drawing up of writing were merely preli* 
minary. 

Per iMookerjec^ J. — -The fact that the parties 
intended to embody the terms of their contract 
in a formal written agreement, is strong evidence 
that the negotiations prior to the drawing up of 
such writing were merely preliminary and not 
understood or intended to be binding. 

[P. 20, C. I.] 

(k) Contract — Construction— Oral agreement 
or %vritten memorandum complete — Binding 
obligation is fixed on parties in absence of 
intention that contract would not be bind* 
ing until reduced into writing. 

If an oral agreement or written memorandum 
i-s complete in itself and embodies all the terms 
to be inserted in the intended formal writing a 
Ijinding obligation is fixed upon the parties, 
unless it is understood and intended that such 
contract shall not become operative until 
reduced to writing. Chinnock v. Marchioness of 
Ely^ (1865)4 De G. J. & S. 638 ; Rossiter v. Miller^ 
(*877) 5 Ch. D. 648 ; Bonnewell v. Jenkins^ 
(1878) 8 Ch. D. 70 and Rossiter v. Miller, (1S78) 
3 A. C. 1124 . ref. to. [l>. 20, C. 2.I 

(l) Vendor and purchaser — Sale of land — 
Purchaser is not bound to take land subject to 
leases. 

A purchaser of land is not bound to take it 
subject to leases, but is entitled to vacant pos- 
session unless there is an agreement to the 
contrary. Collier v. Jenkins, 34 K. R. 268 ; 
Younge, 295 ; Ltueham v. Cotter, (1S44) 7 Ir 
Eq. Rep. 176. [p. 26. C. i.] 

Hyam -for Appellant. 

Zorab — for Respondent. 

Jenkins, C. J. — This appeal arises out 
of a suit for specific performance brought 
by the plaintiff, who claims to have 
entered into a concluded contract for the 
sale to the defendant of immovable 
property in Calcutta. Negotiation is not 
denied, nor is there any dispute as to the 
identity of the property or as to the price, 
but it is contended by the defendant 
that there is no concluded contract and 
certainly not one that should be specifi- 
cally enforced. The defence failed before 
Mr. Justice Chitty, and he passed the 
decree for specific performance from 
which this appeal is preferred. 

The property in dispute belongs to the 
plaintiff, Mr. Gubbay, who lives in 
London. Mr. R. C. Cohen, acting on his 
behalf, instructed Mr. Owen, a house- 
broker, to find a purchaser. The price 
ultimately asked was Rs. 1,33,000. 
Mr. Owen found a person ready to 
purchase at that price in the defendant, 
Mr. Hyam, who is in the habit of buying 
property with a view to subsequent 


building operations. Mr. Hyam was told 
by Mr. Owen that there were certain 
conditions on which Mr. Cohen insisted. 
As the precise limit of those condi- 
tions is a matter in dispute between 
the parties, I will describe them gener- 
ally as designed (i) to prevent the 
building of a temple or mosque on the 
land, and (2) to secure to the Jewish 
School, which occupied a part of the 
premises, a continuance of their posses- 
sion for a year. To these terms Mr. 
Hyam expressed his assent in the sense 
in which he understood them. On the 
13th November Mr. Owen wrote to 
Mr. Gregory, the plaintiff’s attorney, as 
follows : — 

“ Calcutta^ i-^th November ^ 1912, 
7/1 and 8, Pollock Street and 
1, Mansook Lane. 

Gal. Gregory, Esq. 

Dear Sir, 

With reference to our conversation of 
date in regard to the above premises, my 
principal accepts your client’s offer made 
by you to me for rupees one lack and 
thirty-thiee thousand only. My principal 
agrees to have no temple or mosque built 
on these premises or to cause any 
nuisance to the Jewish Synagogue. He 
further agrees that he will not ask the 
Jewish school to vacate for 12 months 
from the date of execution of the convey- 
ance. The time to execute and complete 
the conveyance shall be six weeks 
from the date of the contract, subject to 
approval of titles by my principal’s 
solicitor. Please ask your client to con- 
firm this to-day, if possible. 

Yours faithfully, 

Owen Owen.” 

On the 14th Mr. Cohen confirmed the 
arrangement orally to his attorney, Mr. 
Gregory, subject to the purchaser paying 
Rs. 5,000 as deposit money. Up to this 
time Mr. Hyam had not orally discussed 
matters with Mr. Cohen or Mr. Gregory, 
nor was he known by them to be the in- 
tending purchaser. 

On the 15 th, however, there were 
several interviews at which Mr. Cohen, 
Mr, Gregory, Mr. Hyam and Mr. Owen 
or some of them were present. 

According to the plaintiff there were 
four such interviews, JiTstf one at 
Mr. Gregory’s office at which Mr. Gregory, 
Mr. Owen and Mr. Hyam were present, 
then one at Mr. Cohen^s office where 
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Mr. Cohen, Mr. Hyam, Mr. Owen and 
Mr. Gareh met, a third at Mr. Gregory's 
office attended by Mr. Gregory, Mr. Hyam 
Mr. Owen and Mr. Gareh znd fourth and 
last an interview at Mr. Gregory’s office 
between Mr. Gregory and Mr. Gareh. 

Mr. Hyam and Mr. Owen have no 
recollection of the first of these inter- 
views, but there purports to be a record 
of it in Mr. Gregory’s day-book which 
was written up by a clerk at the close of 
the day. But whether Mr. Hyam was 
present or not, nothing of importance 
happened at this interview, and neither 
Mr. Hyam nor Mr. Owen can have 
had any reason for falsely denying 
Mr. Hyam’s presence. 

The second interview is one of impor- 
tance, for, according to the plaintiff’s case 
to developed at the hearing, it w'as then 
that the defendant accepted the plain- 
tiff’s view of the scope of the conditions. 

The third admittedly took place and 
to a considerable extent the defendant 
admits that its purport is correctly 
recorded in the day-book. 

The defendant know's nothing of the 
fourth, and it is not suggested he was 
present. 

Mr. Gregory prepared a draft agree- 
ment on the 15th and sent it for approval 
to Mr. Cohen, who returned it approved 
on the 20th. On this last date it was 
forwarded for Mr. Hyam’s approval. 

On the 28th December, a power-of- 
attomey was received from the plaintiff, 
and Mr. Hyam was informed of this 
and asked to return the draft agree- 
ment approved. On the 15th January, 
Mr. Gregory wrote to Mr. Hyam offering 
to send the title-deeds for approval. On 
the Same date the defendant wrote to 
Mr. Gregory as follows : — 

“ 4, Middleton Row. 

Calcutta; the i$th January^ 1913* 

O. Gregory, Esq., 

Soliciior, 

Re Pollock Street, 

Premises Nos. 7/1 and 8. 

Dear sir, 

I am returning the draft agreement re 
above* Will you be so good as to re- 
draft the same in regard to the following 

particulars, viz : — 

I. As to the covenant not to build a 
mosque or temple, I agree to make this a 
Personal covenant, but not to make 
^ a covenant that will run with the 


land. But I do not bind myself as to the 
use of the premises for any other purpose. 

2. Asto the school remaining for a year, 
I agree to this, but the purchase is not to 
be completed before a year also. 

3. As to the payment of interest on the 
purchase-money, the interest shall be at 
the normal rate of 6 per cent, and not 
9 per cent. 

I did not write to you earlier because I 
was willing to let the Jewish School pur- 
chase the property, but as 1 now under- 
stand Mr. Gubbay is not willing to sell to 
the school on the terms offered by them, 
I am returning the draft agreement as 
stated above. 

Yours faithfully, 

J. I. J. Hyam.” 

It seems probable that these two letters 
of the isth crossed. 

On the 17th Mr. Gregory replied to 
Mr. Hyam in the following terms. — 

“ J. 1 . J. Hyam, Esq. 

17 th January, 1913 ^ 

Ee 7/1 and 8, Pollock Street. 

DEAR Sir, 

I have communicated with my client’s 
agent with reference to your letter of the 
15th instant. They are not a little sur- 
prised at the objection you now raise, 
which they certainly decline to entertain. 

The draft agreement submitted to you 
for approval is merely formal agreement, 
setting out the terms of the concluded 
contract entered into by you with my 
client through Mr. Owen Owen, the 
broker, and there can be no doubt that 
the objections you now put forward are 
an afterthought on your part simply with 
a view of delaying the completion of 
your purchase. 

As regards your first objection, my 
clients cannot understand your stating 
that you agree to make the covenant 
restricting the erection of the mosque or 
temple a personal covenant. This point 
was discussed and you made no qualifica- 
tion restricting the covenant. The cove- 
nant must, therefore, be a covenant run- 
ning with the land and be binding on 
you and your assigns, otherwise there 
would be no necessity for making it one 
of the conditions of the sale. There is 
nothing in the draft agreement restricting 
the use of the premises except what was 
agreed, namely, that you are to cause 
no nuisance to the Jewish Synagogue. 


4 Calcutta 


1916 


Hvam V. Gubbat (F. B.) (Jenkins, C. J.) 


Your second objection is most inconsis" 
tent with your agreement to allow the 
Jewish School to remain in occupation of 
the premises for 12 months from the date 
of the execution of the conveyance, 
which was fixed for the 6th January 
instant. If, as you say, the purchase is 
not to be completed before a year, there 
would have been no occasion to make 
such a stipulation. This objection also 
my client most emphatically declines to 
entertain. 

As regards the third objection. I admit 
there was no rate of interest fixed at the 
time, and under my advice my client will 
have no objection to reduce the rate of 
interest from 9 per cent, to 6 per cent., 
provided you complete your purchase 
without any further delay. 

The proposal on behalf of the Jewish 
School to purchase the property has 
nothing whatever to do with your contract 
to purchase, and you were fully aware at 
the time that the terms offered on behalf 
of the Jewish School had been rejected 
by my client long before your contract, 
otherwise he would not have entered into 
the contract with you and received the 
earnest money from you. 

1 again send you the draft agreement 
for your approval, and unless you return 
the same approved within 24 hours from 
this date or agree to complete your 
purchase on or before the first proximo 
(in which case the execution of the 
formal agreement may be dispensed with), 
my instructions are most peremptory to 
file a suit against you for the specific 
performance of your contract. 

Yours faithfully, 

G. Gregory.” 

On the 22nd. Mr. Hyam wrote to 
Mr. Gregory as follows : — 

4, Middleton, Row, 

Calcutta^ the 22nd January^ 1913. 

G. Gregory, Esq., 

Ac 7/1 and 8, Pollock St. and 
I, Mansook^s Lane. 

Dear Sir, 

Yours of the 17th instant on the 
subject of the above matters to hand. 

I must repudiate your suggestion that 
my objections to certain terms in the 
draft agreement you sent me are an 
afterthought, or that they were put 
forward simply with the view of delaying 
the completion of the purchase of the 
premises in question. 


With regard to the question of the 
covenant not to erect a mosque or temple 
being made a personal one in the convey- 
ance, or one running with the land, with 
reference to which you say that the point 
was discussed and that I made no 
qualification restricting the covenant, I 
entirely did not discuss the point with 
your client or any one on his behalf, nor 
did I authorize any one to do so on 
mine. When Mr. Ow'en Owen reported 
to me that Mr. Cohen wanted to be 
assured that I would not pull down the 
existing building and erect in its place a 
mosque or temple. I told Mr. Owen that 
X certainly would not build either a 
mosque or a temple and told him to 
assure Mr. Cohen of that. Beyond this 
there never was any other discussion on 
the point, nor did any occasion arise for 
me to make any such qualification as you 
advert to in your letter regardikig the 
covenant before you sent me the draft 
agreement, when for the first time I saw 
that the covenant was sought to be made 
to run with the land, and I at once 
objected to the same, and I deny your 
allegation that there was any agreement 
to cause no nuisance to the Synagogue 
which you have introduced in your draft 
agreement, and to which you refer at the 
end of the 3rd paragraph of your letter 
under reply. 

With regard to the question of the 
occupation by the Jewish School of the 
premises for another year, the suggestion 
made to me was that although the school 
had no lease of the premises, neverthe- 
less, in order not to work hardship on an 
institution which was charitable and 
Jewish, I was agreed to let the school 
remain on for a year to enable it in the 
meantime to find another habitation, 
and I agreed to this suggestion which I 
considered reasonable and agreed to 
defer the completion of the purchase for 
one year, until your client could give me 
vacant possession of the premises. The 
school was to remain on for a year, not 
from the date of the conveyance but from 
the date of the agreement for sale and 
purchase which was to be executed in 
writing, and this was so because I wanted 
and did insist on vacant possession, 
for I would have none of the trouble, 
worry and expense, not to mention the 
odium, of having to turn out a charit- 
able and communal institution from the 
premises which, I am informed, it has 
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made its home for the last 40 years. 
Mr. Cohen, as one of the elders of the 
community and at one time the Honorary 
Secretary of the very school in question, 

I believe, would be in a position better 
than any one else to get the school 
vacated without unpleasantness, and I 
consented to the reasonable request of 
Mr. Cohen to let the school remain on 
for a year, provided the conveyance was 
similarly delayed and vacant possession 
given to me as above stated. 

I deny that the 6th January instant or 
any particular date was fixed for the 
execution of the conveyance as you 
allege, or that I was aware at all that 
the school offered to purchase the 
premises, or that the said offer was 
rejected by your client. 

In the circumstances it is open to 
your client, as he pleases, either to 
accede to my terms which were agreed 
upon but which your client now wishes 
to vary, or to file his action which under 
instructions you threaten me with, but on 
my part, I shall insist on your client 
performing his part of the contract upon 
the terms agreed as hereinbefore stated. 

Yours faithfully, 

J. I. J. Hyam.” 

On the 22nd, Mr. Gregory wrote to 
Mr. Hyam demanding a return of the 
draft agreement, and on the 23rd, he 
wrote to him as follows : — 

“ 23 rd January^ 1913 , 

J. I. J. Hyam, Esq. 

Be Pollock St. and 
I, Mansook’s Lane. 

Dear Sir, 

In continuation of my letter to you of 
yesterday's date, I am instructed to state 
that as you have declined to complete 
your purchase upon the terms agreed upon 
there is no necessity to prolong this 
matter by further correspondence. My 
client denies that there has been any 
variation on his part or that he is 
attempting to vary the terms of the 
contract, and as you decline to complete 
your purchase in terms thereof, my client 
has no other alternative left but to 
institute proceedings against you for the 
specific performance of your contract, 
®tc., and which 1 am instructed to do 
without any further reference to you. 

I have again to request you to return 
the fair draft agreement which was sub- 
mitted to you for approval.” 


Mr. Hyam has explained that his 
delay was due to the pendency of nego- 
tiations for the purchase of the property 
on behalf of the Jewish School. 

On the 8th February, 1913 the plaint 
in the present suit was filed, and, among 
other matters, it is thereby alleged as 
follows : — 

“ 3. On or about the 13th November, 
1912 an agreement was made in Calcutta 
between the plaintiff through his re- 
presentative and the defendant through 
his broker, whereby the defendant agreed 
to purchase from the plaintiff the said 
several premises free from incumbrances 
subject to approval of title at the price 
of Rs. 1,33,000 on special conditions 
following, namely : (i) that the said 

premises and the site thereof should not 
be used for the purposes of a mosque or 
a temple, or for carrying on any noisy or 
offensive trade or business, or for any 
purpose which might cause nuisance or 
annoyance to the Jewish Synagogue in 
Pollock Street, Calcutta, situate opposite 
the said premises ; (2) that the said 
Calcutta Jewish School should be allowed 
to continue in occupation of the said 
premises No. 8, Pollock Street for one 
year, from the date of execution of the 
conveyance of the said property, on the 
same terms and conditions under which 
they were then occupying the same ; 
(3) that the defendant shall accept a 
conveyance of the said several premises 
executed under a special power-of- 
attorney on behalf of the plaintiff. 

4. On or about the 15th November, 
1912, the defendant personally called and 
saw the plaintiff’s solicitors and confirm* 
ed the said agreement and paid Rs. 1,001 
as earnest money therefor, and it was 
agreed that the plaintiff’s said solicitors 
should prepare a formal agreement in 
writing embodying the usual terms and 
conditions of sale and purchase, including 
the special conditions agreed upon as 
aforesaid and submit the same to the 
defendant for approval, it being 
further agreed that the said sale 
should be completed within six weeks 
from the date on which the title- 
deeds of the said premises should be 
delivered to the defendant or his 
solicitors, and that in the event of the 
title not being approved, the plaintiff 
would pay no costs. 

5. A draft agreement, embodying the 
said terms and conditions, was duly 
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prepared by the plaintiff’s solicitors and 
sent to the defendant for approval on the 
2oth November. 1912, with a letter 
requesting the defendant to name his soli- 
citors to whom the title-deeds of the said 
premises should be sent for approval on 
his behalf, but the defendant never 
replied to the said letter. The said draft 
agreement is now in the possession of the 
defendant and copy thereof is hereto 
annexed and marked ‘A’ to which the 
plaintiff refers as part of this bis plaint ” 

Counsel for the plaintiff experienced 
great difficulty in stating when the 
contracton which his client sueswasmade. 
Nor is this to be wondered at for the 
evidence discloses no clean-cut agree- 
ment It has to be spelt out, if at all, 
from the conflicting versions given in the 
witness-box of what passed at several 
interviews; and the confusion is increased 
by the fact that the several interviews 
were not all between the same persons. 

At one time the case made was that the 
letter of the 13th November was preceded 
by an oral agreement of which it %vas but 
an imperfect record, and that the im- 
perfection was cured by what passed 

between the parties at the interviews of 
the 15th. 

Ultimately the case selected by the 
plaintiff for our acceptance was that the 
parties came to a concluded agreement on 
the 13th of November; but Mr. Zorab 
at the same time expressed his wish not 
to abandon such advantage as he might 
be able to derive from the interviews of 
the 15th November, and in particular 
the interview between Mr. Cohen and 
Mr. Hyam on that day. The case made 
in the plaint appears from the para- 
graphs I have already read- They 
allege an agreement between the plain- 
tiff through his representative and the 
defendant through his broker on or about 
the 13th November, and a confirmation 
by the defendant to the plaintiff’s 
attorney on the isih. 


It is noticeable that the agreement ol 
the 13th as alleged in the plaint doei 
not correspond with the letter of thai 
date, but this Mr. Zorab explains by the 
suggestion that the letter was an imper- 
feet record of the contract, and that 
the fuller exposition of the plaint is 
merely a statement of that which was 
inherent in the letter and might properly 
be read into it, if regard were had to all 
the circumstances. Has then the plain- 


tiff made out that there was a concluded 
agreement on the 13th November? 

The ultimate conclusion of Mr. Justice 

Chitty is expressed in these W'ords : “l 

hold that there was a definite, complete 
and binding agreement arrived at between 
the parties on 15th November. 1912, by 
which the defendant agreed to buy the 
property in question for Rs. 1,33,000 
subject to the three conditions set out in 
paragraph 3 of the plaint.*’ 

I his certainly does not affirm a con- 
cluded contract on the 13th November, 
and if it w-as the intention of the learned 
Judge to nega live a concluded contract 
on the 13th, 1 agree with him. 

This appears to me to be the meaning 
of the entry in Mr. Gregory’s day book 
of the 15th November, which contem- 
plates that even on that date it still 
remained for terms to be settled. This 
too is borne out by the evidence both of 
Mr. Gregory and Mr. Cohen, from which 
it is clear that matters had not taken 
definite and final shape on the 13th ; in 
fact so far were terms from being fixed 
that Mr. Cohen on the 15th informed the 
defendant that he might leave or take’*^ 
his conditions. In support of this view that 
there was no concluded agreement, the 
defendant points to such matters as the 
dispute regarding the scope of the special 
restrictive conditions, the amount of the 
earnest money and the date for comple- 
tion, the uncertainty involved in the 
stipulation that the written agreement 
should contain the “usual terms and 
conditions of sale and purchase,” the 
agreement that there should be an agree- 
ment in writing, and the conffict of view 
as to whether the contract was for a sale 
with vacant possession or not. 

All this and also the subsequent nego- 
tiations and conduct of the parties, in my 
opinion, afford clear indication that there 
was no concluded contracton the 13th. 

The next question is whether there 
was a concluded contract on the isth. 

1 his is regarded by Mr. lustice Chitty 
as the important date in the case. ’* and 
he seems to have thought that a final 
agreement tvas concluded between 
r. Cohen and the defendant on that 
This is not the case made in the 
plaint. It is, however, alleged in para- 
^aph 4 that on the isth “it was agreed 
that the plaintiff’s said solicitors should 
prepare a formal agreement in writing 
embodying the usual terms and conditions 
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of sale and purchase including the special 
conditions agreed upon as aforesaid and 
submit the same to the defendant for 
approval. ” 

If then, afe I hold, there was no con- 
cluded contract before the 15 th, it is 
manifest on the face of the plaint that 
the preparation of a formal agreement in 
writing embodying the usual terms and 
conditions or purchase W'as an integral 
part of the negotiations of that day and was 
actually a matter of agreement between 
the parties. That it was an essential 
term of the bargain between the parties 
that there should be a written contract 
is, I think, clear even apart from the 
definite allegation in the plaint. Thus 
Mr. Owen's letter refers to the time for 
completion as a matter to be determined 
by the “ date of the contract, ” and on 
his evidence he e.vplains that the time 
for completion was fixed at “six weeks 
after the execution of the agreement. ” 
The day-book, too, shows that a written 
agreement was to be prepared, and the 
evidence on the point is to the same 
effect. And in fact a draft agreement in 
writing was actually prepared and submit- 
ted by the plaintiffs attorney. 

Can it then be said that in the absence 
of such formal contract in writing — for 
none has been executed — there is a con- 
cluded contract between the parties ? 

In Von Hatzfeldi Wildenbtiry v. Alex- 
ander (i), it was said by Lord Parker as 
he now is, it appears to be well settled by 
the authorities that if the documents or 
letters relied on as constituting a contract 
contemplate the execution of a further 
contract between the parties, it is a ques- 
tion of construction whether the execution 
of the further contract is a condition or 
term of the bargain or whether it is a 
mere expression of the desire of the 
parties as to the manner in which the 
transaction already agreed to will in fact 
go through. In the former case there is 
no enforceable contract either because 
the condition is unfulfilled or because the 
Jaw does not recognise a contract to enter 
into a contract. In the latter case there 
*8 a binding contract and the reference 
to the more formal document may be 

Ignored.*' 

Here it is expressly pleaded in the 
plaint that it was a matter of actual 
agreem ent, not merely the expression of 

(*) (191*) I Ch, 284. 


a desire, that the terms should bCi 
embodied in a written agreement. And 
there is the further fact that this written 
agreement was to take the place not of a 
previous writing, but of previous conver- 
sations of the uncertain character dis- 
closed by the evidence. 

I am aware of no case where a provi- 
sion for a written agreement in place of 
oral conversations has been treated as 
negligible : none has been cited to us. 
Though there may be no presumption of| 
law negativing legal obligation in the 
absence of writing where there is a 
stipulation for a written agreement, still, 
from the nature of things, the inclination 
of decision must be stronger in that direc- 
tion where the supersession is of an oral 
by a written agreement, and not merely 
of one writing by another. 

In Ridgway v. Wharton (2), Lord 
Cranworih expressed the view that the 
circumstance that the parties do intend a 
subsequent agreement tobe made is strong 
evidence to show that they did not intend 
the previous negotiations to amount to an 
agreement, and he there was dealing with 
the supersession of written negotiation by 
formal writing. While Lord Wensleydale 
in the same case said : “These cases often 
occur in Courts of Law, and the question 
then always is, whether the parties mean 
to embody the contract, made by parol, in 
writing? If they do, nothing binds them 
till it is written. If they enter into a 
contract with a view to a written agree- 
ment, nothing will bind them but that 
written agreement.” In the absence of a 
written agreement, therefore, I hold there 
was no enforceable contract, and in the 
view I take, this is sufficient to dispose 
of the appeal. 

But, in my opinion, apart from this, 
there are fatal objections to the success 
of this suit, for I think it is not establish- 
ed that the parties were at one. Thus 
the scope of what have been termed the 
special conditions was not definitely 
settled, nor were the parties agreed as 
to whether vacant possession was to be 
given on completion. I would here 
digress for a moment to point out that 
the parties might well not be in exact 
accord as to the precise mode in which 
effect should be given to the siiecial 
conditions, though they were agreed as to 
their general character. Thus Mr. Hyam 


(2) (1854) 6 H. L. C. 238. 
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might be wanting to postpone completion 
for a year so as to accommodate the 
Jewish School and yet be unwilling to 
pay the purchase-price, borrowed for the 
purpose at interest, until he get posses- 
sion, for to him the transaction was a 
matter of business. 

Similarly the defendant may have been 
willing to bind himself personally as to 
the building on the land and have been 
unwilling to impose a restriction that 
might be a blot on the title. And as he 
intended himself forthwith to build, he 
might have supposed that would be 
accepted as sufficient. But to return to 
the difficulties in the plaintiff’s way. I 
would next point to the allegation in the 
plaint, that it was agreed that the 
plaintiff s solicitors should prepare a 
formal agreement in writing embodying 
the usual terms and conditions of .sale 
and purchase (paragraph 4). 

A draft agreement has been submitted 
after approval by Mr. Cohen, and its 
terms presumably represent what was 
regarded as usual. 

A perusal of the document demonstrates 
the uncertainty of the expression “ usual 
terms,” and by way of illustration I may 
point to the provision in the draft that 
the sale is subject to tenancies, that 
interest at 9 per cent, is charged on the 
balance of the purchase-money, that a 
right to rescind is reserved to the vendor 
if he is advised not to remove or comply 
with any objection or requisition, that the 
property is sold subject to all outgoings 
and easements though none are parti- 
cularized, and that time is to be deemed 
in all respects to be of the essence of 
the contract. 

If this draft represents the plaintiff’s 
idea of what are “ usual terms that can 
be introduced into an agreement for 
sale without discussion, it cannot be a 
matter of surprise if the defendant is not 
at one with him as to that. 

Indeed the circumstances of this case 
illustrate forcibly the mischief against 

which the decision in Rammens v. 
Robins (3) 

was directed. There in 
reference to a similar provision Lord 
Justice Knight Bruce asked “ what are 
the usual clauses in a contract for the 
sale of land? They differ almost 
incessantly ; they differ according to the 
state of t he title, the conveniences, the 

(3) (1865) 3 De G. J. & S. 88. 


fancies, and the wishes of mankind, and 
the particular situation, convenience and 
inconvenience belonging to the estate. ** 
And in view of the uncertainty of the 
provision it was held that there was not 
a contract capable of being specifically 
enforced. 

The plaintiff asserts, as is obligatory, 
that he was ready and willing to perform 
and carry out the agreement. Presumably 
the draft agreement embodied his concep- 
tion of his obligation and indicates what 
he was ready and willing to perform. But 
if that be so, his readiness and willingness 
did not correspond with his obligations 
under the alleged agreement, either of the 
r3th or isth November. Nor does itmend 
matters that the plaintiff may have been 
willing at the trial to waive any of the 
stipulations of the draft. 

No doubt as to the main features of 
the transaction, f.e., the sale, the identity 
of the property, the price, and even the 
imposition of restrictions in some form or 
another, the parties were substantially 
agreed, and to that extent the defendant 
may well have considered that as 
between man and man there was a con- 
tract, and have used language appropriate 
to that position. But that is notenough to 

create a concluded contract between the 
parties. 

Nor is the defendant precluded from 
pleading that there was no concluded 
contract merely because he paid earnest 
money, more especially as the mode in 
which the plaintiff’s agent dealt with the 
money shows that even he did not treat 
the matter as governed by a concluded 
agreement at the time of payment. 

The conclusion then to which I come 
IS that the learned Judge should not have 
decreed specific performance. 

I would, therefore, allow the appeal, 
reverse the judgment of the first Court 
and dismiss the suit with costs through- 
out, including the costs of the appeal. 

Woodroffe, J. This appeal, in my 
opinion, raises a question of fact, the 
principles of law applicable to such facts 
admitting of no doubt. The Court will 
doubtless not enforce specific perform- 
ance of a contract;, the terms of which 
are uncertain. If the Court does not 
clearly know what the contract is which 
the ^ parties entered into, it cannot 
obviously enforce it. But the question 
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Inhether a contract is in this sense uncer- 
tain. is a question of fact which arises 
upon the documents and oral evidence 
tendered in support of it. In the present 
case the alleged conuract was for the sale 
of the premises mentioned in the first and 
second paragraphs of the plaint free from 
encumbrances, subject to approval of title 
at the price of Rs. i, 33 >ooo special 

conditions mentioned in the third para- 
graph of the plaint. Those terms appear 
to me to be free from uncertainty in 
themselves, and the defendant s agree* 
ment to them has been established by 
evidence which the learned Judge has 
accepted and which, for reasons which I 
later give, I also accept. This evidence 
is partly documentary and partly oral. 
iTheie is no law in this country which in 
this case requires an exclusively wriiien 
record, and if we were to insist upon it as 
a condition for the grant of specibc per- 
formance, we should be requiring from the 
parties more than the law demands. 
Moreover, there is in this case a docu- 
ment. viz,, the broker's acceptance of the 
contract. The broker was admittedly agent 
for both parties. Necessarily in this case 
as in other cases the oral evidence for 
the plaintiff and the defendant is in con- 
flict. But we have to sift that evidence 
and to see which is to be believed. If 
upon such examination the nature of the 
agreement is left in doubt, the plaintiff 
must fail, but if the evidence is believed 
to be true, we must. I think, give effect 

toil. If the evidence given forthe plaintiff 

is accepted, it, in my opinion, leaves no 
doubt as to what the facts are. Moreover 
this is an appeal and we are asked to 
reverse the judgment of the learned Judge 
on a question of fact. The defendant in 
his evidence insinuates that the letter of 
the broker, Mr. Owen, was due to some- 
thing more than misunderstanding. He 
contests both the truth and accuracy of 
the evidence of the latter and other 
witnesses, charges that the evidence of 
Mr. Cohen is “ absolutely false '* and 
says that he returned the draft agree- 
ment which had been sent to him by 
Mr. Gregory, the plaintiff's solicitor, as 
he ** suspected that the latter had drawn 
up an agreement, the terms of which were 
not the same as the broker’s letter, 
which he knew was the basis of it. His 
grievance on the facts is that the learned 
Judge has not accepted these charges 
or the evidence on which they are 
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made. I have never held that the Appeal 
Court is bound to accept the first Court s 
appreciation of the facts. In my opinion, 
both the law and facts are open to us. 
Still this being an appeal on the facts, 
the appellant has to satisfy us that the 
judgment appealed against is erroneous, 
and this he has failed to do. On the 
contrary, for reasons I later state, it 
seems to me that the learned Judge has 
arrived at a correct finding on the 
evidence before him. He points out that 
the defendant's evidence stands alone, 
and as against it there is the evidence of 
the four witnesses Owen, Cohen, Gareh 
and Gregory, the letter of the 
i3lh November, 1912, and other docu- 
mentary evidence. It would, in my 
opinion, require a strong case which would 
justify us in accepting the defendant’s 
evidence alone as against all the other 
evidence which has been accepted by the 
Judge of first instance. 

It is then alleged in the plaint as it 
stands that on the confirmation of the 
agreement and payment of the earnest 
money, it was agreed that the plaintiff’s 
solicitors should prepare a formal agree- 
ment in writing embodying the usual 
terms and conditions of sale and purchase 
including the special conditions above 
mentioned, and should submit the same 
to the defendant for approval. On the 
strength of this allegation and certain 
answers given by the plaintiff’s witnesses, 
it is contended that there has been no 
completed contract between the parties 
and that the suit is premature. Here 
again the law applicable seems to me to 
admit of no doubt. It is well established 
that the mere reference to a future formal 
contract will not prevent a binding bar- 
gain. The fact that the parties refer to 
the preparation of an agreement by which 
the terms agreed upon are to be put into 
a more formal shape, does not prevent 
the existence of a binding contract. 
There are, however, cases where the 
reference to a future contract is made m 
such terms as to show that the parties 
did not intend to be bound until a forma 

contract is 

Cairns in Rossiter v. Miller (4), you find 
not an unqualified acceptance. ..subject 
to the condition that an agreement is to 
be prepared and agreed upon between 
the parties, and until that condition is 


(4) (1878) 3 A. C. 1124 
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fulfilled no contract is to arise, then... 
you cannot. ..find a concluded contract.” 
In other words, the signing of a further 
formal agreement is made a condition or 
term of the bargain, and if the formal 
agreement is not approved and signed 
there is no concluded contract. The 
question in this suit is whether the case 
tails within one or other of these alter- 
natives. As James, L. J., said in Bonne- 
well V. Jenkins (5), each case depends on 
Its own special circumstances. 


What then are the circumstances here ? 
I will deal with this point at once, as it 
IS one which, if disposed of in favour of 
the appellant, establishes his case. This 
contention of the appellant appears to me 
to be an afterthought. It first appears in 
the written statement filed in March 
the contract for sale having been. 
It is said, entered into in November 1912. 
It has been argued that the defendant 
IS a layman and could not appreciate the 
advantages which, it is contended, the 
aw gives him. We are not asked to say 
that the defendant is incapable of under- 
standing or looking after his own inte- 
rests, and the point here is a simple one 
^ himself, whatever may be 

the difficulties which the Court has in 
some cases in ascertaining what was pass- 
ing m the minds of others. The defen- 
dant has, however, only to ask himself 
whether it was agreed that he was in no 
wise to be bound until he had approved 
and signed a contract. If this had been 
the fact, It seems to me incredible that it 
should not at once have occurred to the 
defendant, and when he was pressed by 
the plaintiff we should have expected 
the reply : There is no contract. I 

have not signed and refused to sign any 
agreement.” 


What then are the facts ? On the 15th 
November, 1912 the defendant admitted- 
ly paid earnest money of Rs. i.ooi. This 
payment was in itself evidence of a con- 
cluded contract. It is suggested that it 
IS not but that payment of earnest money 
IS merely a sort of guarantee that the 
buyer will seriously negotiate. This. I 
think, is not the case. If this earnest 
money was not concluding a contract 
why do we find no provision for its dis- 
posal and refund ? Reliance is placed on 
the fact that it was not cashed directly 
by Mr. C ohen, but made over to his 

(5) (1878) 8 Ch. D. 70. ^ 


solicitor and cashed later. This, how- 
ever, may well be due to the fact that 
Mr. E. M. D. Cohen intervened, when he 
found that the property on which the 
Jewish School was placed was going to 
be sold away. From the letter of the 
5th December, 1913, it appears that 
Messrs. Sassoon and Co. informed 
Mr. Gubbay that Mr. E. M. I). Cohen 
was writing to him about it. Mr. Gregory’s 
day-book shows that Mr. Cohen accepted 
the Rs. T,ooi as earnest money, the 
amount of which was admittedly the 
previous subject of discussion, and that 
It was after that arranged that an 
agreement should be prepared and sub- 
rnilted to Mr. Hyam for his approval, 
the purchase to be completed within 
si^x weeks. That Mr. Hyam considered 
the acceptance of the earnest money 
closed the transactions, appears on his 
evidence. That Mr. Cohen and Mr. Gre- 
gory considered the matter concluded 
IS shown by their action in at once taking 
^eps to get a power-of-attorney executed. 
On the 20th November, 1912, a draft was 
sent to the defendant for approval. After 
this the parties appear to have been 
waiting for the receipt of instructions 
from Mr. Gubbay as to whether he was 
prepared to cancel the sale, seeing that 
Mr. E.M.D. Cohen of the Jewish School, 
which was thereby likely to be displaced, 
was objecting to it. Mr. Gubbay. how- 
ever, refused to cancel, and on the 
28th December Mr. Gregory informed 
Mr. Hyam of the fact “that he will not 
cancel the contract for sale ” and asked 
for the return of the draft approved, with- 
out delay. The defendant was also in- 
formed of the arrival of the power-of- 
attorney authorising Mr. Cohen to act for 
Mr. Gubbay To this the defendant gave 
no reply. According to his case all that 
he had to do was to write back and say, 
there is no sale to cancel until I have 
approved the draft contract.” He did 
nothing and was again written to on the 
^d January asking for return of the draft. 

We aid nothing, and having given no 
reply he was again written to to the same 
effect on the 7th. He did nothing, and 
on the 13 th January, Mr. Gregory wrote 
insisting on the sale and asking for return 
of the draft. This letter was not more 
successful than the rest and on the isth 
January Mr. Gregory wrote again refer- 
ring expressly to the agreement and saying 
that Mr. Gubbay will not cancel the 
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contract as you requested him to do/’ 
Legal proceedings were then threatened. 
With reference to this letter I may observe 
that Mr. Hyam spoke to him about can- 
celling the contract. The defendant who 
appreciates the inference which may be 
drawn from the.useof the word “ cancel”, 
denies that he ever used that term to 
Mr. Gregory. It is noteworthy, however, 
llhat if this be so he did not deny what 
Mr. Gregory stated in the reply 
which he at length sent on the 15th 
January, 1913. I will refer to this letter 
later. Its only importance here is the 
explanation which it gives of the delay 
to which I have referred. According 
to Mr. Hyam he did not read the draft 
until about this date. He then states I 
did not write to you earlier because I 
was willing to let the Jewish School 
purchase the property, but, as I now 
understand, Mr. Gubbay is not on terms 
offered by them willing to sell, I am 
returning the draft.” As the learned 
Judge has pointed out, Mr. Hyam has not 
called Mr. E. M. D. Cohen to support 
his story and I am unable to understand 
how he could have thought that there 
was a possibility of sale to the Jewish 
School, seeing that he had been deHnitely 
informed on the 28th December that 
Mr. Gubbay refused to cancel the sale. 
This is followed by an important letter 
of the 17th January, in which Mr. Gregory 
alleges that the draft sent was merely 
the formal expression of a ** concluded 
contract’* and asking for its approval. 
To this the defendant replied on the 
22nd January in which letter he also 
assents to the position that there was a 
concluded contract though he disputed its 
terms ; for he says “ In the circumstanc- 
es it is open to your client, as he pleases, 
either to accede to my terms which were 
agreed upon but which your client 
now wishes to vary or to file his action, 
but on my part I shall insist on your 
client performing his part of the contract 
upon the terms agreed.” In the face of 
these express words it does not seem to 
me to be possible to say that there was 
then no contract between the parties. In 
fact, as the learned Judge points out, it 
is the case of both parties that a definite 
Agreement to sell was arrived at, the 
difference between them being as to its 
terms. Mr. Cohen also evidently thought 
that the contract was concluded for, as 
Above stated, he at once set about to get 


the power-of-attorney under which the 
conveyance w'as to be executed. It was, 
however, both his wish and that of the 
defendant that what is called in the evid- 
ence the usual earnest agreement” 
should be drawn up, and on Mr. Cohen’s 
answers on this point reliance is placed. 
Mr. Cohen says that this agreement was 
to embody the special conditions as con- 
tained in Mr. Cohen’s letter and stated by 
the defendant himself on the 15th and 
the usual terms as written by solicitors. 
He says that the, sale was concluded with 
Mr. Hyam personally on the 15th and 
that all that was to be done was to insert 
the usual conditions. Mr. Hyam says in 
answer to the question “ you contem- 
plated a written contract ”? — “ Yes.” It 
may be admitted that this was the 
intention of both parties. The question 
is, whether there was to be no concluded 
contract until the formal agreement was 
signed. That the parties did not then, 
whatever the defendant may now' do, 
trouble about the other conditions is 
show'n by Mr. Hyam’s letter of the 15th 
January in which no attention is paid to 
these matters, and the statement in his 
evidence that these w'ere no part of his 
business but of his attorney. Mr. Gregory 
says that the defendant told him on the 
15th November that terms had been 
finally arranged with Mr. Cohen who had 
accepted the earnest money and that the 
remaining clauses were the usual clauses 
in an earnest agreement. He denies the 
suggestion that he understood that this 
matter was subject to the preparation and 
approval of a formal contract,” and says 
that the formal contract was only to 
include and did in fact include the ordin- 
ary conditions of sale and purchase. If 
this be not the fact, the defendant could 
have called evidence to show that the 
terms proposed to be inserted were not, 
as he for the first time in the written 
statement alleges, usual conditions of 
sale in Calcutta. The written statement 
(S. 2) admits that the defendant agreed 
to purchase “ upon the usual terms of 
such purchases and sales.” Here I may 
observe, upon the defendant’s allegation 
that the draft contains terms which are 
not usual, that if it were necessary to 
decide this question it would be sufficient 
to point out that the evidence is all one 
way, there being nothing to controvert 
Mr. Gregory’s statement on this point. 
It does not, however, seem necessary to 
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decide this point, for the plaintiff does 
not insist upon specific performance of 
the draft, conceding that if it be the 
fact, which is not admitted, that there are 
any terms therein which are not usual, 
the same could not be enforced against the 
defendant. It is obvious that specific per- 
formance could not be enforced except as 
to terms agreed upon, namely, those in the 
third paragraph of the plaint. The draft 
was not signed and accepted. It is note- 
worthy in this connection that though 
the defendant does now object to some 
of such terms, he did not do so in his 
letter of the 15th Januarj'. Like the 
objection that the execution of a formal 
agreement was a condition of the con 
tract, this objection appears for the first 
time in the written statement. I should 
here mention that Counsel for the 
respondent stated that the terms of para- 
graph 4 of the plaint should run as 
follows* ‘Should prepare a formal agree- 
ment in writing embodying the said terms 
and conditions and submit the same to 
the defendant for approval,” instead of 
should prepare a formal agreement in 
writing embodying the usual terms and 
conditions of sale and purchase including 
the special conditions agreed upon as 
aforesaid and submit the same to the 
defendant for approval,” and he asked 
that three documents should be admitted 
in evidence, viz , the instructions for the 
plaint, original draft plaint in Counsel’s 
handwriting and a fair copy plaint. I 
thought that this application which was 
made after the close of the reply, came 
too late and moreover that the point was 
immaterial to the decision. The agree- 
ment of which specific performance is 
sought is that stated in paragraph 3 of 
the plaint and stated to have been con- 
firmed in the first three lines of para- 
graph 4. The plaintiff, as stated, does 
not seek specific performance of the draft 
agreement with all its terms and the 
subsequent allegations as to the prepa- 
ration of a formal agreement in whatever 
terms they are stated, have only a bear- 
ing on the question which I have already 
discussed, namely, whether there was a 
contract at all until the formal agree- 
ment was drawn up. In a still more 
belated fashion, though the written state- 
ment does not allege uncertainty, but on 
the contrary wUlingness to complete upon 
the terms the “defendant had agreed to,*’ 
it was urged in argument that the con- 


tract is uncertain because the phrase 
“usual terms and conditions ” is uncer- 
tain [Bummens v. Bobins (3)]. It would 
be sufficient to reply to this that there is 
unrebutted evidence what such conditions 
are, and, therefore, no uncertainty if we 
accept Mr. Gregory’s evidence. But apart 
from this, what the plaintiff alleges is 
that the agreement sought to be enforced 
is that stated in paragraph 3 of the 
plaint, and the arrangement arrived at 
subsequent to and after the concluded 
contract there mentioned did not form 
part of it. This is a sufficient answer 
to the reply that the vendor cannot 
waive such stipulation, for which the 
case of Llotjd v. Notvell (6) is cited. 
That case, moreover, is distinguishable, 
for there the contract was to sell “ sub- 
ject to the preparation by the vendor’s 
solicitors and completion of a formal 
contract.” This was, therefore, a term 
of the contract itself in that ca.se where 
it was held not to be for the benefit of 
the vendor only and, therefore, could not 
be waived by him alone. 

A new point has been raised on 
appeal, that the sale was free from 
encumbrances whereas there were some 
leases on the property. It appears 
from Mr. Cohen’s evidence that the 
property sold was subject to lease. The 
Jewish School were monthly tenants and 
the other leases expired in October 1913, 
that is, before the expiration of the year 
w'hen the defendant was to get posses- 
sion from the Jewish School and before 
the hearing of the suit. The first answer 
to this which is given by the respondent 
appears to me conclusive, viz,, the point 
was not raised in the pleadings, nor was 
an issue directed to the point, nor does 
Mr. Hyam anywhere say that he did not 
know of the existence of the leases and 
if he had known he would not have 
purchased. 1 he Court is not called 
upon to raise an objection of this kind 
which the party himself has not raised. 
But It was submitted that Mr, Hyam 
could not raise the point as be was, it is 
suggested, unaware of the leases. I do 
not believe that he was unaware, nor 
has he sworn that he was ignorant of 
them. Counsel for the appellant stated 
that Mr. Owen was the common agent 
for both parties. Mr. Cohen swears 
that the pos session was subject to the 

(6) (189s) 2 Ch. 744. 




Hyam v. Gubbay (F, B). (Woodroffe, J.) 


Calcutta 13 


lease and that he told the broker, the 
common agent, of the tenancies affecting 
the properties. His evidence on this 
point is supported by Mr. Owen, who 
swears that he told Mr. Hyam ** exactly 
the terms which Mr. Cohen had proposed 
and he accepted them. ” Mr. Cohen says 
that the term that property should be 
taken subject to lease was one of his ex- 
pressed conditions. Mr. Hyam says that 
nothing was said about encumbrances 
without, however, mentioning the leases. 
That Mr. Cohen's terms were as he 
stales, is borne out by the draft agree- 
ment which he handed to Mr. Gregory on 
the 2oth November. The draft was sent 
on to Mr. Hyam on the same date. 
Paragraph i of the draft expressly men- 
tions that the property was sold free 
from the encumbrances but “subject also 
to the existing tenancies affecting the 
same.*’ Incidentally I may remark that 
Mr, Gregory was here distinguishing 
between encumbrances and leases the 
two terms not being always synonymous. 
This agreement must have put Mr. Hyam 
on notice even if he had not had actual 
information before. That Mr. Hyam 
read this agreement before suit I believe, 
for when he returned it on the 
15th January, 1913, he took specific 
exception to two terms of the draft, namely, 
the second touching interest and the last 
making the covenant not to build a 
mosque or temple to run with the land. 
It is noted further that the property 
which is the subject-matter of the suit 
adjoins a properly of Mr. Hyam who 
was, therefore, likely to know what was 
the state of it. Nor is it in the least 
degree likely that Mr. Hyam, who is 
represented to be a person who speculates 
in land, did not make full enquiries as to 
the state of the property which he 
proposed to purchase. Again Mr. Hyam 
must have known from the draft agree- 
ment that the sale was subject to existing 
tenancies. If this had been for him the 
vital “defect in title’* now alleged, one 
would have expected him to have said 
ftt once : “ There are leases on the 

property, I was not told of them The 
negotiations are off,” and this he would, 
one should have thought, have done the 
more readily seeing that on other grounds 
he had sought to get the sale cancelled. 
That he did not, points to the inference 
that he was aware of the leases from the 
beginning. Notwithstanding all this no 


objection on this point was taken in the 
written statement nor issue raised there- 
on. Even if we were to make the 
improbable assumption that Mr. Hyam 
was unaware of the leases until the 
point w'as mentioned in the evidence, 
Mr. Hyam gave his deposition after the 
witnesses of the plaintiff and he does not 
even then say that he was unaware of the 
leases and that if he had known of them, 
he would not have purchased. It is true 
that a somewhat similar statement was 
made by his Counsel here but what 
Counsel says is not evidence, and is not 
accepted as such. Nor was the point 
sought to be made by amended defence, 
nor was it according to the respondent’s 
Counsel argued in the lower Court. That 
this statement is likely to be correct is 
shown by the fact that there is no men- 
tion of a point which has been made so 
much of in appeal in the judgment of the 
learned Judge, nor is the point specifi- 
cally taken in the grounds of appeal. 
The point first arose in the last hearing 
before two Judges as a result of certain 
observations made by the Court, which 
were subsequently adopted as his argu- 
ment by Counsel for the appellant. 'I'he 
point, therefore, in my opinion, cannot 
be taken now. Had it been taken in the 
first Court it might have been possible to 
lead evidence to show' that it had no 
substance, as the facts to which I have 
referred themselves suggest. But even if 
the point were open there does not 
appear to me to be any substance in it. 
If there had been it would have been 
taken. In answer to the Chief Justice, 
Counsel for the respondent whilst sub- 
mitting that the question did not arise 
said that if required to answer the ques- 
tion, he would say that the property was 
sold free from encumbrances but subject 
to the existing tenancies as the draft 
says, but submitted that there was no 
contradiction having regard to the nature 
of the tenancies, the return on the money 
which they give, uiir., si per cent, and 
the fact that the tenancies had expired 
before the hearing of the suit. Further, 
thatevenif theleases were encumbrances, 
that was no defence if the Plaintiff dis- 
charged them and offered them free of 
encumbrances. As stated, these tenan- 
cies have long ceased to exist and 
cannot be any real defence. The real 
objection, as I point out later, is that 
Mr. Hyam is unwilling to incur the 
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odium of turning out the Jewish Poor 
School now in possession of portion of the 
premises. Doubtless the point might have 
had a legal bearing on the question, what 
was the contract between the parties, if it 
had been raised. But it was not and as 
I have said there is no evidence by 
Mr, Hyamthatwhen heentered into nego- 
tiations he believed he was negotiating 
for purchase of a property free of existing 
leases. Had this been the case and 
there was any substance in the objection, 
it would have undoubtedly been properly 
raised. The defendant can have posses- 
sion now, but he will not take it because 
he does not wish to incur the displeasure 
of his community by turning the Poor 
School out as he would be entitled to do 
if he accepted the property. 

As regards the evidence that the 
parties were not ad idem, it is sufficient 
generally to say that this must depend on 
the view the Court takes of the facts. If 
the evidence given for the plaintiff is 
accepted the parties were ad idem, for 
that evidence shows that the defendant 
understood what the terms were and gave 
his assent to them. 

In my opinion these various objections 
fail and were an afterthought put forward 
to relieve the defendant of the obligation 
into which he had entered, should he fail 
on the substantial part of his cise, to 
which I now turn. I'hat question, is, 
assuming as I hold that there was a con- 
cluded contract, what were its terms ? 

But before doing so, I will deal with a 
point advanced in the argument, namely, 
when and where the offer was accepted 
and whether Mr. Owen had authority to 
accept on the defendant’s behalf. 

Mr. Owen’s acceptance is contained in 
the letter of the 13th November, 1912. 
Mr. Hyam swears that he " never gave 
him authority to write any such letter 
and that the first time he saw it was on 
the 24th January, 1913 ; but that he 
never wrote repudiating his authority as 
he did not think it necessary.” He 
denied Mr. Gregory’s explicit statement 
that he showed him Mr. Owen’s letter at 
the interview of the 15th. No doubt 
Mr. Gregory’s veracity was impugned 
in cross-examination, it being suggested 
and denied that his day-books (in which 
this particular incident was not described) 
had been characterised as false entries 
in another case. It is also a circum- 
stance in Mr. Hyam’s favour that 


Mr. Owen does not recollect this incident. 
But it is easier in the case of an incident 
of this kind to forget it than to honestly 
suppose that it took place when it did 
not. It is hard to imagine any alter- 
native to the acceptance of Mr. Gregory’s 
positive statement than that he was tell- 
ing an untruth. I am unable to hold 
this, noi has the .earned Judge done so. 
The incident seems to be quite a probable 
one. Is it likely that a conversation 
should be had between Mr. Cohen, 
Mr. Gregory and the defendant without 
any reference to the broker’s letter which 
was the basis of the contract ? I think 
not. It appears also to be the fact that 
Mr. Hyam’s ignorance of the contents of 
the letter till the 25th January was not 
put in cross-examination to any of the 
plaintiff’s witnesses. Mr. Owen admits 
that after writing the letter he did not 
show it to the defendant before sending 
it to Mr, Gregory, but he swears that he 
wrote it on Mr. Hyam’s authority, who 
suggested to him its terms in the form 
and to the effect in which it now stands. 
It is said that Mr. Hyam did not pre- 
viously take exception to Mr. Owen's 
authority. But I think there is nothing 
in this. Fori think a fair reading of 
Mr. Hyam’s evidence is that Mr. Owen 
had authority to negotiate and settle but 
only on the terms which Mr. Hyam alleg- 
es. W'ith this I deal later. For reasons 
which I give later also I hold that 
Mr. Owen had authority to bind the 
defendant as he purported to do by his 
letter: and that (on Mr. Gregory’s evi- 
dence) Mr. Hyam must be taken to have 
been aware of its terms. The question 
whether Mr. Owen was authorised to write 
the letter of acceptance is of secondary 
importance in this case, for if the evi- 
dence of the plaintiff be accepted the 
defendant personally later on gave his 
assent to the conditions sought to be 
enforced against him. 

Phis being so, the facts stand as 
follows : — 

Mr. Owen was informed by Mr. Gre- 
gory of the plaintiff’s terms on the 13th 
November. Mr. Cohen was then inform- 
ed by Mr. Gregory of the result of this 
interview. Mr. Owen accepted by his 
letter of the 13th November of which 
Mr. Cohen was informed. The latter 
confirmed the arrangement to Mr. Gre- 
gory on the 14th November. Mr. Owen 
called at Mr„ Gregory’s office on the rsth 
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vith Mr. Hyam, when they said that 
they would call on Mr. Cohen to settle 
the terms with him and would see him 
again later. They are then alleged to 
have seen Mr. Cohen in the presence of 
Mr. Gareh and the contract was confirm- 
ed. After tills both Mr. Cohen and 
Mr. Hyam called at Mr. Gregory’s Office 
when Mr. Hyam told Mr. Gregory that he 
was agreeable to Mr. Cohen’s terms. On 
the same day it is said that the 6th 
January, was fixed for completion. On 
the 2nd Mr. Cohen handed the draft 
agreement approved to Mr. Gregory 
who, as stated, forwarded it to the 
defendant on the 20th November. Now, 
if this evidence be true the result is that 
Mr. Owen on the 13th January accepted 
the plaintiff’s offer explicitly as regards 
all terms but two, and as to these implicit- 
ly. As regards these latter there was, 
it is said, an acceptance though an 
imperfectly expressed acceptance. I'hese 
two terms were, firstly, (the defendant 
having agreed that he would not ask the 
Jewish School to vacate for 12 months 
from the date of execution of the con- 
veyance) that the school was to remain 
on the same terms as heretofore. This 
was not expressly stated but implicitly 
accepted, because without it the condition 
would be nugatory since it would be 
open to the defendant to nullify the 
condition by changing and enhancing the 
rent to a point at which the school could 
not pay and remain; This term was in 
any case, according to the evidence, 
later expressly accepted. Nor does the 
defendant deny that the school were to 
have possession on the same terms ; what 
he says is that he had no objection to 
that provided that the contract was not 
to be completed until after the expiration 
of 12 months. The second term imper- 
fectly recorded was that there was to be 
a special power-of-attomey under which 
the conveyance was to be executed. This 
is indicated though not expressed by the 
reference to “ six weeks.” This arose 
out of the conversation with Mr. Gregory, 
in which it was explained that as Mr. 
Gubbay was in England the contract 
could not, as he proposed, be executed 
in a month. 

The matter is one of no importance and 
it is not contended that it is of any 


date, the 6th of January, which was 
done on the isth. These terms were 
further, it is alleged, confirmed by the 
defendant personally on the 15th with 
the evidence I deal later. It comes then 
to this, either there was an acceptance 
of the contract by Mr. Owen’s letter 
expressly and implicitly as to the 
terms mentioned (other than the actual 
date for execution) and an acceptance 
of this last term by the defendant 
personally on the 15th January and 
an express confirmation by him of the 
other terms on the same date ; or if, 
as the defendant alleges, Mr. Owen had 
no authority or his letter does not mean 
what the plaintiff says he does, or if he 
says there was no implicit acceptance of 
the terms imperfectly recorded, then 
there was an acceptance by the defendant 
personally on the 15th in terms which 
have no ambiguity about them. I think 
the plaintiff is entitled to rely, as he 
does, not only on Mr. Owen’s letter which 
is regarded as the acceptance but on the 
subsequent oral conversations which, if 
true, more fully and clearly state and 
confirm that to which the letter refers. 
As first put before us there w'as some 
inaccuracy in the statement of the case 
by Counsel for the respondent which he 
subsequently corrected. As it now' 
stands it is, in my opinion, in conformity 
with that pleaded. the appellant has 
submitted that there is a variance 
belw'een pleading and proof in two 
particulars. The plaint alleges an agree- 
ment on the isthNovember, 1912, between 
Mr. Cohen and Mr. Owen and a confirma- 
tion to the plaintiff’s solicitors on the 
15th. It is suggested that the case now 
made is an agreement with Mr. Cohen on 
the 15th. This argument is, in my 
opinion, without foundation. The plain- 
tiff relies on the agreement of the 13th, 
namely, the broker’s letter. What he 
says is that two minor terms which 
were implied but not expressly stated in 
this letter, were clearly stated and 
confirmed on the 15th. Confirmation 
was given to the plaintiff’s solicitors on 
the return of the defendant and the 
broker from Mr. Cohen. The plaint 
omits, it is true, to stale any reference 
to the interview with Mr. Cohen but this 
is an omission to plead evidence only. 
The confirmation to the solicitor alleged 
in the plaint is proved. Some reliance 


oncern to Mr. Hyam whether there was 
fuch a special power or not. The same 
'OttiarkB apply to the fixing 
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Judge finds that an agreement was arrived 
at between the parties on the 15th. But 
this does not seem open to objection, 
for the learned Judge had previously 
also held that the conditions had been 
previously agreed to when Mr. Owen 
wrote and gave Mr. Gregory the letter of 
acceptance on the 13th and when, as the 
learned Judge holds, both the solicitor 
and Mr. Cohen regarded the matter as 
concluded. The agreement evidenced 
by this letter was as to the terms 
expressed in the letter and with the two 
particulars so implicitly therein con- 
tained became, as the learned Judge 
holds, a definite, complete and binding 
agreement on the 15th November. 

We are here led to a consideration of 
the question, what, if any, were the 
terms agreed upon by the parties? I 
will take them in the order in which they 
are stated in the broker’s letter. I'he 
acceptance of thegeneral offer for the sale 
of the premises in suit for Rs. 1,33.000 
is not disputed. The first of the disput- 
ed special conditions is stated in the 
letter as follows : — “ My principal agrees 
to have no temple or mosque built on 
these premises. ” As these words are 
not in any way qualified they mean, in 
my opinion, what they in effect say and 
that is that a temple or mosque is not to 
be built by any one, whether the purcha- 
ser or others taking, through him. 'I'his 
construction is strengthened by the word- 
ing of the next sentence “ he will not 
ask the Jewish School to vacate, etc., " 
where the purely personal obligation is 
expressed as such. It is also supported 
by a consideration of the following facts. 
It cannot be matter of doubt upon the 
oral evidence and the day-book of 
Mr. Gregory that the vendor who is a 
Jew was insisting that the premises 
shold not be used as a mosque or temple 
and that no noisy or offensive business 
should be carried on there, because the 
premises were near to the Jewish Syna- 
gogue. This is a permanent institution 
and it is, therefore reasonable to sup- 
pose that the vendor at least intended 
that it should be permanently protected. 
If he had it in his mind to bind the 
immediate purchaser only, the latter 
could have made the protection nuga- 
tory by selling the property the following 
day to some one else who might have 
built a mosque or temple or created a 


nuisance on the property. I think also 
that Mr. Hyam must have understood 
this. Whether he accepted the condi- 
tion in this sense is another question to 
which 1 next refer. He must be taken 
to have done so for the following reasons. 
In the first place that is the construction 
which 1 put on the letter of Mr. Owen 
who, in my opinion, had authority from 
his principal. 'I'hat the words of the 
letter as they stand mean this, is to some 
extent indicated by Mr. Hyain’s evidence. 
For he lakes exception to the statement 
in the letter, which would be unnecessary 
if it merely meant what he says he agreed 
to. But the matter does not rest there for 
the oral evidence for the plaintiff, if true, 
shows both the meaning of the words in 
Mr. Owen’s letter and that Mr. Hyam 
expressly agreed to the plaintiff’s condi 
tions. Mr. Cohen expressly swears that 
the defendant in his presence agreed to 
a clause being inserted in the conveyance 
binding the land, that is. the purchaser’s 
assigns. This and other evidence of 
Mr. Cohen is charged by the defendant 
as being false and unless it is displaced 
is conclusive of the matter. Before us it 
has been argued that as the plaint pleads 
a confirmation between Mr Gregory and 
the defendant, the confirmation spoken 
of in the evidence between Mr. Cohen 
and the defendant must be an invention. 
According to the plaintiff’s evidence it 
is a fact that the defendant did confirm 
to Mr. Gregory the plaintiff's special 
conditions. I may here refer to 
Mr. Gregory’s evidence and his day- 
book. So far then the plaint is not at 
variance with the evidence. We are, 
however, asked to say that because the 
plaint did not plead confirmation to 
Mr. Cohen, therefore, such a confir- 
mation did not take place. In the first 
place, it is in a high degree unlikely 
that no confirmation was given to 
Mr. Cohen. '1 his latter was not some 
stranger but the person acting for 
the vendor in England who knew the 
vendor’s mind and intentions and had 
full authority to give effect to them. 
Mr. Gregory on the other hand was 
merely the solicitor of the vendor who 
in all matters would have to refer to tho'' 

latter’s agent, Mr. Cohen. It is, there- 
fore, in a high degree probable that the 
defendant saw and spoke to Mr. Cohen 
and if he did it does not seem to me to 
be likely that at such interview, the 
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latter would omit to discuss the special 
terms on which alone the sale was to 
take place. Mr. Cohen’s evidence is 
further supported by that of Mr. Gregory 
and his day-book. The latter states 
that on the 15th November Mr. Owen 
and Mr. Hyam called on him and they 
said they would call on Mr. Cohen, 
settle the terms with him and see 
Mr. Gregory again. It is true that 
Mr. Owen does not seem to recollect 
having seen Mr. Gregory twice with 
the defendant. But as against what 
is possibly a lapse of memory on his 
part we have a reliable contemporaneous 
record in the day-book. That they did 
see Mr. Cohen is sought to be proved by 
the latter evidence and that of Mr. Gareh. 
As regards the latter’s evidence it might 
have been a question had we been sitting 
as a Court of first instance, whether 
it is sufficiently proved that Mr. Gareh 
was there. Mr. Gareh is a young assistant 
who would not ordinarily be present 
unless sent for. He himself says that he 
cannot remember whether he was present 
when the defendant arrived or went in 
afterwards or w'hether he was sent for. 
Mr. Owen says Mr. Gareh was not there 
(that is, during the interview) and that he 
was sent for at the conclusion to accom- 
pany them to Mr. Gregory. That he 
did this there is no doubt. Mr. Cohen on 
the other hand supports Mr. Gregory 
when he says Mr. Gareh was present. 
The learned Judge has accepted both 
Mr. Cohen and Mr. Gareh’s evidence and 
I see no sufficient reason for differing 
from him, the more particularly that X 
disbelieve the defendant’s case as put in 
the cross-examination of Mr. Gareh “that 
no terms whatsoever (other than the 
amount of earnest money) were discussed 
between Mr. Hyam and Mr. Cohen.” 
Mr. Gregory also says, though this evid- 
ence is not of much account, that 
Mr. Gareh told him that the matter had 
^en discussed before Mr. Cohen. 
Mr, Owen also says the terms were ver- 
bally agreed to between the defendant 
and Mr. Cohen. Mr. Gregory next 
deposes that the defendant came to him 
saying that they had arranged the terms 
finally with Mr. Cohen and that they 
were agreeable to his special conditions, 
'’fhich to the best of his belief were men- 
tioned in detail. Mr. Gregory says that 
^ that day he had shown the defendant 
Mr. Owen’s letter and that the defendant 
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did not repudiate Mr. Owen’s authority^ 
but said he would have no objection to 
give a personal covenant. He then 
naturally said that the defendant must 
speak to Mr. Cohen direct on the subject 
as his own instructions on the imint were 
peremptory. He says, however, that 
when they came back (and in this he 
agrees with Mr. Cohen) the defendant 
agreed that the covenant should run 
with the land. As against this evidence 
there are two circumstances which are 
relied upon for the defendant. Mr. Gre- 
gory’s day-book runs : “ and that he 

would not convert the premises into a 
mosque or temple ” and next in his 
letter of the 17th January 1913 he writes: 

This point (personal covenant) was dis- 
cussed and j'ou made no qualification 
restricting the covenant ”, no mention being 
made of the express agreement referred to 
in the evidence. Mr. Gregory’s expla- 
nation is that in the day-book matters 
are not completely staled and that there 
was an omission in the letter. So far as 
they go it must be conceded that these 
two points favour the defendant. The 
question is, however, whether in this 
appeal they are sufficient to displace the 
other facts to which I have in part 
referred, including the positive direct 
testimony for the plaintiff which is such 
that it must be either true or false. I 
cannot believe that all of it which 
the defendant traverses was due to 
mis-recolleciion or mistake. Turiher, 
Mr. Hyam says that he agreed to and 
understood there was to be a personal 
covenant and according to his evidence 
he expressed himself in these terms.. It 
was then that Mr. Gregory said "no, no 
I must put it in the agreement.” This 
appears to me to indicate what Mr. Gre- 
gory says about the question of the 
personal covenant. It was to go in the 
agreement because as Mr. Cohen says 
“it was to go with the title-deeds binding 
him for ever.” That it was at least so 
understood, is shown by the fact that the 
draft was drawn up in this way on the 
iSth and was not repudiated by the 
defendant to whom it was sent on the 
20th November until the isth January 
following. According to Mr. Hyam’s 
evidence on the other hand when asked, 
"do you say Mr. Cohen, when asked, did 
not say a single word as regards the 
conditions ?” he answers “ absolutely 
nothing — not one word.” As I have 
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said, that and the story that Mr. Gregory 
only said ** what about the mosque and 
temple” does not seem to me a likely 
tale. 1 may here point out that whilst 
the defendant asserts that what 
Mr. Cohen has said on this point is 
“ absolutely false”, such a case was not 
put in cross-examination to the latter. 
On the contrary Mr. Sircar’s question at 
page 37, line 4, assumes that there was 
in fact a conversation between Mr. Hyam 
and Mr. Cohen on the subject of the 
mosque and temple though the parties 
were at v'ariance as to the terms of it. If, 
as Mr. Hyam says, the question of build- 
ing a mosque or temple was dropped 
directly it was ascertained that he, a Jew, 
was the purchaser, how is it that accord- 
ing to his evidence Mr. Gregory insisted 
upon the condition appearing in the draft 
and its appearance there? Mr. Hyam’s 
suggestion that there were to be two 
agreements, seems a new case. 

Some of the considerations above men- 
tioned apply also to the second and other 
terms of Mr. Owen’s letter. I'he second 
runs “ or to cause any nuisance to the 
Jewish Synagogue.” If these words 
stood alone they would, in my opinion, 
cover the condition as stated in the 
plaint. But they do not stand alone. 
Mr. Hyam’s case is that the ‘‘question 
of nuisance was never discussed, never 
put to me.” As against this we have the 
following facts. Mr. Gregory’s day-book 
of the 13th November show's that 
Mr. Cohen w'as insisting that the pur- 
chaser would not “ carry on any noisy or 
offensive business.” This is, however, 
not repeated in the note made as regards 
the broker’s visit which followed. 
Mr. Cohen spoke on the subject to 
Mr. Owen. The latter embodied it in his 
letter of the 13th November. He swears 
also that he told Mr. Hj'am that the 
premises should not be made a source of 
nuisance to the Synagogue ; that he told 
the latter all the terms Mr. Cohen pro- 
posed and that the defendant accepted 
them. Mr. Cohen says the defendant 
agreed to these conditions. Mr. Gregory 
enters in his day-book of the isth 
November ” that the defendant agreed 
not to do any act which w'ould be a 
nuisance to the Jewish Synagogue,” and 
deposes to the same effect saying that 
the defendant told him that ” he -would 
not cause any tin shop or anything of 
that kind or other things to make a noise 


there which would be a nuisance ” He 
embodies a provision in the draft regard- 
ing a subject which Mr. Hyam says was 
never discussed and subsequently asserts 
the agreement in his letter of the 17th 
January. It seems to be impossible on 
these facts to hold that all this evidence 
is either untrue or mistaken and that, as 
Mr- Hyam says, the subject was never 
discussed at all. The letter of Mr. Owen 
affords strong corroborative evidence 
that it was discussed and that the letter 
in this and other respects states the 
plaintiff’s case, is shown by the defen- 
dant’s exception to it as disagreeing not 
only in form but in substance from what 
he gave Mr. Owen authority to accept. 

The next term w'as ” that he will not ask 
the Jewish School to vacate for 12 months 
from the date of execution of the convey* 
ance.” Learned Counsel for the respon- 
dent does not, having regard to the 
circumstances and time which has elaps’ 
ed, insist upon this term but says it was 
agreed upon. The letter is imperfect in 
that it does not expressly state “ on the 
same terms and conditions under which 
they (the school) were then occupying the 
same.” I should myself, as 1 have said, 
have thought this was implied. For the 
obvious desire was to benefit and give time 
to the school and unless it w as allowed to 
remain on the same terms, the provision 
might have been rendered nugatory by 
asking a rentor imposing other conditions 
which would oblige the school to vacate. 
That, however, the defendant agreed 
to this is shown by the evidence of 
Mr. Gregory and his day-book and of 
Mr. Cohen. Mr. Ow’en says he has no 
recollection w'heiher the terms were dis- 
cussed. He, however, speaks to the term 
‘ from the date of execution of the con- 
veyance ” and Mr. Gregory’s evidence is 
that Mr. Ow'en’s letter was shown to the 
defendant and that the only term which 
the latter attempted to get conceded was 
the question of personal covenant not to 
build, with which I have already dealt. 
The plaintiff’s case is also staled in 
Mr. Gregory's letter of the 17th January. 
The defendent’s contention is set out in 
his reply of the 22nd ^nuary where he 
says he agreed to defer completion of 
purchase for a year. But if so, what 
had the defendant to do with the school ? 
He could not interfere wdth the tenants 
until his purchase was completed and he 
became owner of the property. And if 
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so, any stipulation on the point was un- 
necessary. Mr. Hyam’s statement that 
not a word ” was said at the interview 
with Mr. Gregory about the school is 
contradicted by Mr. Gregory’s evidence, 
his day-book and the letter he wrote on 
the 17th January. The last term was as 
to the date for completion of conveyance 
which was fixed in the broker’s letter as 
six weeks from the date of execution and 
was subsequently fixed on the 15th 
November for the 6th January following. 
This the defendant denies but the 
plaintiff’s case is made out as to the 
letter by Mr. Owen, and as to the 6th 
January by Mr. Gregory, his day-book, 
Mr Gareh and Mr. Owen. According'tothe 
latter his letter was written under the 
defendant’s instructions. Six weeks from 
the date of the contract would expire by 
the beginning of January and so, 
Mr. Gregory says, the 6th January was fixed 
as the exact date. The last point which 
was somewhat faintly referred to is the 
term under which a conveyance was to be 
accepted under a special power-of* 
attorney, the vendor being in England. 
This is referred to in Mr. Gregory’s day- 
book and his evidence. 

In short the question presents itself to 
me as a question of fact and the credibi- 
lity of the plaintiff’s witnesses. Mr. Owen, 
the broker, swears that he wrote 


the letter of acceptance under instruc- 
tions from Mr. Hyam who *' suggested to 
me the terms to write to Mr. Gregory.” 
The first question is, therefore, whether 
Mr. Owen is to be believed on this and 
other points of the case. Nextly 
Mr. Cohen, who so far as I can see has no 
personal interest in the matter, swears 
that the defendant personally agreed to 
the terms and Mr. Gregory, the solicitor, 
swears that Mr. Hyam confirmed the 
acceptance of these terms to him and that 
he (Mr. Gregory) further showed the 
•defendant the broker’s letter. Again, the 
question is whether these witnesses are 
speaking the truth or not. It is quite 
impossible that all these witnesses should 
be mistaken as to all the matters on which 
Kliance is laid on behalf of the plaintiff. 
Nor does Mr. Hyam suggest that, for 
^ expressly in his evidence charges 
Mr, Cohen’s evidence to be “ absolutely 
false ” and seems to make the same sug- 
gestion against the latter’s solicitor and 
hi8 day-books, which in cross-examination 
were alleged to have been characterised 


as false in another case. W’e are asked 
to disbelieve all this evidence on the 
strength of Mr, Hyam’s denial. The 
learned J udge who heard the evidence has 
not done so, nor am I able to hold that 
he is in so holding wrong. The reasons 
which have led to that denial have, in my 
opinion, been correctly surmised by 
Mr. Justice Chitty. 

Mr. Hyam, though himself a Hebrew, 
does not at first appear to have thought 
of or troubled himself about the conse- 
quences of his purchase of the Jewish 
Poor School and as regards the covenant 
against building a mosque and temple he 
speaks of it as “ personal to him,” and 
Mr. Cohen who was "prejudiced.” 
Later on, as is stated in Exhibit E, 
Mr. E. M. 1 ). Cohen, the manager of the 
Poor School, learning of the proposed 
sale, went to Mr. Hyam " and had a big 
row with him ” and so much so that the 
latter wished to cancel the contract. As 
appears from Mr, Gregory's day-book of 
the 29th November, Mr. Hyam called on 
the former and said that Mr. E. M D. 
Cohen had raised obstacles in the way 
of his purchasing the property, "that he 
was quite disgusted with the whole 
affair’ , and that he would be prepared to 
cancel the contract. This is admitted. 
Correspondence then took place with 
Mr. Gubbay, the plaintiff, who, however, 
refused to cancel. On the 8th January, 
1913 the Solicitor’s day-book shows that 
Mr. Hyam again called and stated that 
he would rather not complete his 
purchase " as the whole of the Jewish 
community were against his doing so.” 
Mr. Hyam in his evidence refers 
Mr. E. M. D. Cohen speaking of the 
curses of the Jews being heaped on his 
head.” Then on the 22nd January 
Mr. Hyam wrote to Mr. Gregory that he 
insisted on vacant possession for “ I 
would have none of the trouble, worry 
and expense, not to mention the odium, 
for having to turn out a charitable and 
communal institution from premi.ses in 
which it had made its home for 40 
years.’’ It appears to be this, and not 
the numerous objections taken later, why 
the defendant attempted to back out of 
his contract. It is true that he had 
previously taken an objection to the 
covenant running with the land but 
according to the evidence this objection 
was not persisted in. If it was, 
why did the negotiations hang on from 
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November 13th, 1912, till towards the 

close of January 1913 ? It is quite clear 
that the plaintiff’s agent Was insisting on 
the covenant and if, as is suggested now, 
the point was vital to the defendant and 
not given up by him, the negotiations 
would have come to a close. That they 
did not. supports the plaintiff’s case 
that the objection though taken was 
given up. Nor is there any evidence 
in support of the suggestion now made, 
that Mr. Hyam would not have agreed 
to conclude the contract before he 
got possession of the school premises as 
his money would be lying idle. Mr. Hyam 
in his evidence does not take this 
objection. The real objection which he 
had was that stated to Mr. Gregory and 
the rest is an afterthought, with a view 
to avoid an agreement which I hold is 
binding on him. 

In my opinion, the appellant has 
established no sufficient ground for revers- 
ing the decision of Mr. Justice Chitty 
that the plaintiff had proved and was 
entitled to have specific performance of 
the contract pleaded. 

The appellant has not, in my opinion, 
established grounds for the reversal of 
the judgment and decree against him and 
I would, therefore, dismiss this appeal 
with costs. 

Mookerjee, J. — This appeal is directed 
against a decree made by Mr. Justice 
Chitty for specific performance of a con- 
tract for sale of land in Calcutta. The 
substantial question in controversy bet- 
ween the litigants is, whether there was 
a concluded contract in respect whereof 
specific performance may be directed by 
the Court. The trial Court has pro- 
nounced in favour of the plaintiff. That 
decision has been assailed by the 
defendant, and we have been invited to 
hold that there was no completed con- 
tract between the parties as they contem- 
plated a formal agreement which was 
never executed, and as they were not 
even of one mind with regard to material 
terms of the proposed agreement while 
the negotiations were in progress. 

It is well settled that the fact that the 
parties intended to embody the terms of 
their contract in a formal written agree- 
ment, is strong evidence that the nego- 
tiations prior to the drawing up of such 
writing are merely preliminary and not 
understood or intended to be binding. If 
it is definitely expressed and understood 


that there is to be no contract until the 
formal writing is executed, there is plainly 
no binding agreement formed until this 
provision is complied wdth. It is also 
true that if all the terms of the agree- 
ment have not been settled and it is 
understood that these unsettled terms are 
to be determined by the formal contract, 
there is no binding obligation until the 
writing is executed. But if the oral agree- 
ment or written memorandum is complete 
in itself and embodies all the terms to be 
inserted in the intended formal writing, 
a binding obligation is fixed on the 
parties, unless it is understood and 
intended that such contract shall not 
become operative until reduced to writing. 
These principles, which in their applica- 
tion give rise to questions of consider- 
able nicety, are illustrated by decisions 
of the highest authority, to some of 
which reference may usefully be made 
here. In Chinnock v. Marchioness of 
(7), the defendant's solicitors wrote 
to the plaintiff, naming the price for an 
estate about which they had been negoti- 
ating, the plaintiff wrote a letter in 
which he agreed to give the price named, 
and then added, “ I shall be obliged if 
you will forward me the usual contract. ” 
In reply, the defendant’s solicitors wrote, 
“we have been instructed by the Mar- 
chioness of Ely to proceed with the sale 
to you of these premises. The draft 
contract is being prepared and will be 
forwarded to you for approval in a few 
days. ” Lord Westbury, L. C., held that 
so far the parties were in treaty merely, 
and that without the execution of the- 
draft mentioned, there was no contract 
concluded. In Bonnewell v. Jenkins (5), 
the defendant’s agents offered certain 
premises for sale. The plaintiff wrote to 
the agents, making an offer of £ 800 for 
the estate. The agents wrote in reply as 
follows: — “ VVe are instructed to accept 
your offer of £ 800 for these premises and 
have asked Mr. Jenkins’ solicitor to pre- 
pare contract.” The Lord Justices of 
Appeal held that there was a concluded 
contract. Thesiger, L. J., said: — "The 
mere reference to the preparation of an 
agreement by which the terms agreed 
upon would be put into a more formal 
shape, does not prevent the existence of 
a binding contract.” In Rossiter v. MiU 
ler (s), there was much correspondeDe& 

(7) (1865) 4 De. G. J. & S. 638. 

(8) (j 877) 5 Ch. D. 648. 
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^bout a sale of certain lots of land, and 
the question arose whether the corres- 
pondence showed a completed contract 
without the formal draft which had been 
referred to in some of the letters. 
James, L. J., said: ‘ The reasonable 
view of the case is that the parties 
intended the signing of the formal con- 
tract to be a condition precedent ” 
Coleridge. C. J., said “ If a set of 
terms are agreed upon in writing, they 
constitute a contract, although it may be 
the intention of the parties that they 
should be put into a more formal shape ; 
but here, a set of terms never was linall}' 
agreed to." Baggallay, L. J., said : — 
The letters left the defendant a right to 
believe that the signing of a formal 
contract was necessary to create a bind- 
ing agreement." When the case of 
Mossiter v. Miller (4) was taken on appeal 
the House of Lords, Lord Hatherley 
said : Although the correspondence 

may not set forth, in a form which a soli- 
citor would adopt if he were instructed 
to draw an agreement. ..between the 
parties, yet, if the parties to the agree- 
ment, the thing to be sold, the price to be 
paid, and all those matters, be clearly 
And distinctly stated, although only by 
letter, an acceptance clearly by letter 
\ will not the less constitute an agreement 
m the full sense between the parties 
merely because that letter may say, we 
'will have this agreement put into due 
form by a solicitor." Lord O’Hagan 
said : The correspondence gives no 

colour to the suggestion that the con- 
tract was not final, and was not consider- 
ed to be final by all the parties to it, 
because the formal agreement embodying 
its already settled terms had not been 
furnished," Lord Blackburn said ; — 
The mere fact that the parties have 
expressly stipulated that there shall be 
afterwards a formal agreement prepared, 
embodying the terms, which shall be 
signed by the parties does not, by itself, 
show that they continue merely in 
'Negotiation. It is a matter to be taken 
mto account in construing the evidence 
and determining whether the parties have 
Really come to a final agreement or not. 
But as soon as the fact is established 
k of the final mutual assent of the parties 
IP AO that those who draw up the formal 
r Apeement have not the power to vary 
I the terms already settled, I think the 
L contract is completed.” In the course 


of the same speech, Lord Blackburn 
further said; — “Parties often do enter 
into negotiation, meaning that, when 
they have (or think they have) come 
to one mind, the result shall be put 
into formal shape, and then (if, on 
seeing the result in that shape, they 
find they are agreed) signed and made 
binding; but that each party is to reserve 
to himself the right to retire, if. on look- 
ing at the formal contract, he finds that 
though it may represent what he said, it 
does not represent what he meant to say. 
Whenever, on the true construction of 
the evidence, this appears to be the in- 
tention, 1 think the parties ought not to 
be held bound, till they have executed 
the formal agreement." In Ridgzcay v. 
Wharton^ (2), Lord Cranworth, L. C., 
said : — If parties have entered into an 
agreement, they are not the less bound 
by that agreement because they say, we 
sent it to a solicitor to have it reduced 
into form ; but when the parties negotiate 
and do not say so, the mere fact that 
they do send it to a solicitor to have the 
matter reduced into form, affords to my 
miad generally cogent evidence that they 
do not intend to bind themselves till it 
is reduced into form. The circumstance 
that the parties do intend a subsequent 
agreement to be made, is strong evidence 
to show that they did not intend the 
previous negotiations to amount to an 
agreement." Lord Wensleydale said 
in the same case : — “ These cases often 
occur in Courts of Law, and the question 
then always is, whether the parties mean 
to embody the contract, made by parol, 
in writing? If they do, nothing binds 
them till it is written. If they enter 
into a contract with a view to a written 
agreement, nothing will bind them but 
that written agreement, and that quite 
independently of the Statute of Frauds 

applying tp all agreements If the 

parties agree finally to be bound by any 
terms and then, for the sake of preserv- 
ing a memorial, having agreed to be 
bound by the original terms, they get a 
document drawn up, there is no doubt 
that they are bound by the original 
terms. An agreement to be finally 
settled must comprise all the terms which 
the parties intend to introduce into the 
agreement. An agreement to enter into 
an agreement upon terms to be afterwards 
settled between the parties is a contra- 
diction in terms. It is absurd to say 
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that a man enters into an agreement till 
the terms of that agreement are settled, 
until those terms are settled, he 
is perfectly at liberty to retire from 
the bargain.*’ In Bumviens v. Bobim (3), 
where an offer to sell a piece of 
land at a certain price was accepted, 
it was ruled that there was no 
completed contract* as the letter by 
which the otTer was made stated that 
there would be the usual clauses in a 
contract and some limitations as to the 
leneth of the title and other minor 
details. Knight Bruce, L. J., said : — 
“ What are the usual clauses in a 
contract for the sale of land? 'I'hey 
differ almost incessantly; they differ 
according to the state of the title, the 
conveniences, the fancies and the wishes 
of mankind, and the particular situation, 
conveniences and inconvenience belonging 
to the estate.” 'I'o the same effect are 
the decisions in Von Hatzfeldt Weldenburg 
V. Alexander (i), Lloyd v. Nowell (6), 
Jones V. Daniei (9), Winn v. Bull (10), 
Oxford V. Provand (ii), Brien v. 
Swainson (12), Page v. Norfolk (13), 
Watson V. McAllum (14.) and Clark v. 
Robinson (15). It is needless to multiply 
authorities, but reference may be made 
to the following obervation of Lord 
Selborne in Hussey v. Horne Patjne (16) : 
— “ A contract established by letters 
may sometimes bind parties who, when 
they wrote those letters, did not imagine 
that they were finally settling the terms 
of the agreement by which they were to 
be bound; and it appears to me that no 
such contract ought to be held establish- 
ed, even by letters which would other- 
wise be sufficient for the purpose, if it 
is clear, upon the facts, that there were 
other conditions of the intended contract, 
beyond and besides those expressed in 
the letters, which were still in a state of 
negotiation only, and without the settle- 
ment of which the parties had no idea of 
concluding any agreement.” Lord Cairns, 
L. C., in the same case affirmed the 
important principle that where a Court 
has to find a contract in a correspon- 
dence, the whole of that which has 

(9) (1894) 2 Ch. 332=63 L. J. Ch, 562. 

(10) (1877) 7 Ch. 29 = 47 L. J. Ch. 139. 

(ix) (x868) 2 P. C. 135=16 E. R. 472. 

(12) I L. R. Ir. 135. 

(13) (1894) 70 L. T. 23. 

(14X1902) 87 L. T. 547. 

(15) (>903) 5 * W. R. 443. 

(16) (1879) 4 A. C. 311. 


passed between the parties must be taken 
into consideration ; a line cannot be drawn 
at one point of the negotiations, conducted 
partly by correspondence and partly at 
meetings between the parties, without 
regard to the sequel of the negotiations 
which may plainly show that terms of the- 
intended agreement of great practical 
importance and regarded on both sides as 
such, then remained unsettled and were 
still the Subject of negotiation between 
them. 

From these expressions of judicial opi- 
nion, it is clear that, after all, the question 
is mainly one of intention. If the party 
sought to be charged intended to close a 
contract prior to the formal signing of a 
written draft, or if he signified such an 
intention to the other party, he v/ill be 
bound by the contract actually made, 
though the signing of the written draft be 
omitted. If, on the other hand, such party 
neither had nor signified such an intention 
to close the contract until it was fully 
expressed in a written instrument and 
attested by signature, then he will not be 
bound until the signatures are affixed. As 
was said in Lyman v. Robinson ( 17 ), the 
question in such cases always is, did the 
parties mean to contract by their corres- 
pondence or were they only settling the 
terms of an agreement into which they 
proposed to enter after all its particulars 
were adjusted, which was then to be 
formally drawn up and by which alone 
they designed to be bound ? The expres- 
sion of this idea may be attempted in other 
words: if the written draft is viewed by 
the parties merely as a convenient memorial 
or record of their previous contract, its 
absence does not affect the binding force of 
the contract ; if however it is viewed as 
the consummation of the negotiations, 
there is no contract until the wTitten draft 
is finally signed. To determine which 
view is entertained in any particular case^ 
several circumstances may be helpful, as 
for example, whether the contract is of that 
class which are usually found to be in 
writing, whether it is of such a nature as 
to need a formal writing for its fnll 
expression, whether it has few or many 
details, whether the amount involved 
is large or small, whether it is a 
common or unusual contract, whether 
the negotiations themselves indicate that 
a written draft is contemplated as a final 

(17) 14 AUea 242. 
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conclusion of th© negotiations. If a written 
draft is proposed, suggested or referred to to 
during the negotiations, it is some evidence 
that the parties intended it to be final 
closing of the contract. Still, with the aid 
of all rules and expositions of principles, the 
solution of the question in concrete cases is 
often difficult, doubtful and sometimes 
unsatisfactory. A good illustration of the 
uncertainty inherent in th© subject is 
afforded by the case of Hossiter v. Miller (4), 
where Coleridge, C, J., James, L. J., and 
Baggallay, L. J., were clear that there was 
no contract for want of a formal draft, while 
Cairns, L. C., Lord Hatherly, Lord 
Blackburn and Lord Gordon, no less able 
and eminent jurists, were confident in th© 
contrary opinion. We come now to the 
consideration of the circumstances and 
correspondence in this case in the light of 
the principles explained. 

The plaintiff Gubbay is th© owner of 
premises, 8 and 7/1, Pollock Street and 1 
Mausook Lane in Calcutta. The first of 
these is in the occupation of th© Calcutta 
Jewish School as tenants at a monthly rent 
of Rs. 300 ; the others consist of a godown 
and a lower-roomed house. The plaintiff 
resides in London, and employed R. M. 
Cohen to sell these premises for Rs. 1,33,000. 
R. M. Cohen instructed ahouse-broker Owen 
to find a purchaser. Owen negotiated with 
the defendant Hyam, who was speculating 
in the purchase of landed property in 
Calcutta for the purixjse of building 
operations. Owen appears to have intimated 
to Hyam that the sale would be subject 
to two conditions, firsts that no temple 
or mosque would be built on the site, 
and secondly^ that the possession of the 
Jewish School would not be disturbed 
for a year. Hyam agreed to these condi- 
tions as he interpreted them. On the 
13th November, 1912, Owen wrote to 
Gregory, the solicitor of the plaintiff, 
ftud intimated to him that he had found 
ft purchaser of the property who was 
willing to pay the price demanded and 
kad agreed not to have a temple or mosque 
on the site, nor to cause any nuisance 
^ the Jewish Synagogue Bethel and 
also not to ask the Jewish School to 
vacate for 12 months from the date of 
ftzoontion of the conveyance. The broker 
added that the time to execute and complete 
the conveyance would be six weeks 
from the date of the contract, subject to 
approval of titles, and requested that 
confirmation by the vendor might be 


obtained in the course of the day, if 
possible. It is not quite clear on the 
evidence whether, before the institution 
of this suit, defendant was aware that a 
letter in the terms mentioned had been 
written by the broker to the solicitor. 
Gregory asserts that he read it out to 
Hyam in the presence of Owen, but the 
latter has no recollection of the incident; 
Owen, at any rate, did not show the 
letter to Hyam, who denies all knowledge 
of it before suit. Gregory wrote for 
instructions to Cohen, who, on the day 
following, verbally confirmed the arrange- 
ment, subject to the payment of Rs. 5,000 
by the purchaser as deposit money. 
This appears from the entries in the 
day-book of the solicitor under dates 
13th and 14th November; entries in this 
day-book, it may be added, were made 
by a clerk in the office of the solicitor at 
the end of each day. Up to this stage, 
Owen does not appear to have dis- 
closed the name of the intending pur- 
chaser, and Hyam had not met 
either Cohen or Gregory. On the 
15th November, there were, accord- 
ing to the plaintiff, four interviews 
between various persons in connection 
with the proposed transaction: three of 
these are said to have taken place in the 
office of the solicitor and one in the office 
of Cohen. The first interview in point of 
time took place in the office of Gregory, 
where Owen, Hyam and Gregory are 
alleged to have been present, but Hyam 
cannot recollect that this interview did in 
fact take place. At the second interview, 
which took place in the office of Cohen, 
there are said to have been present Owen, 
Hyam, Cohen and Gareh, an assistant of 
Cohen employed to look after the proper- 
ties of Gubbay. Owen and Hyam both 
deny that Gareh was present when the 
conversation took place; according to 
them, Gareh was sent for by Cohen, and 
merely asked to accompany Owen and 
Hyam to the office of Gregory ; this 
version seems probable. The third 
interview was in the office of Gregory, 
when Owen, Hyam, Gregory and Gareh 
were present. The fourth interview was 
in the office of Gregory, between the 
defendant, Gregory and Gareh, and the 
defendant, as may be expected, denies all 
knowledge thereof. What is alleged by 
the different witnesses to have taken 
place at these interviews appears from 
their depositions and the version of 
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Gregory may also be gathered from the 
entry in his day-book. There is a wide 
divergence between the witnesses in the 
accounts they profess to give of what 
was said by the different persons at 
these interviews ; this is not surprising, 
as the witnesses were endeavouring to 
narrate conversations which had taken 
place nearly fifteen months before they 
deposed in Court. But this much is 
clear that Hyain paid a cheque for 
Rs. 1,001 as earnest money, which Cohen 
and Gareh had agreed to accept, and it 
was arranged that Gregory should pre- 
pare an agreement to be submitted to 
Hyam for approval, (jregory appears 
to have prepared the draft agreement 
on that very day and sent it to Cohen 
for approval. Cohen returned the draft 
approved on the 2 otii November and 
Gregory sent it on to Hyam at once for 
liis approval. i he e’.icR-n.'e does n it 
show that there was any communication 
between the parties between that date 
and the 28 th December when the power- 
of-attorney of Gubbay was received 
from England. Gregory informed Hyam 
of the receipt of the power-of-attorney 
and requested the return of the draft 
agreement with his approval. Hyam does 
not appear to have replied to this letter 
till the 15 th January, 1913 . and in expla- 
nation of his silence, he now states that 
he was waiting to see whether the Jewish 
School would acquire the property, as 
the elders of the Jevvish community had 
heard with evident concern that the 
property was about to change hands. On 
the igth January, 1913 , Hyam wrote to 
Gregory and stated his willingness to 
complete the purchase subject to three 
conditions, first, that the covenant not to 
build a temple or mosque would be 
personal to him and not a covenant 
running with the land ; secondly, that the 
purchase would not be completed for the 
year during which the Jewish School were 
to be left in possession; and thirdly, that 
interest on the balance of purchase- 
money would be charged at six instead of 
nine per cent, as stated in the draft 
agreement. On the same day, before this 
letter was received by Gregory, he wrote 
to Hyam offering to send title-deeds 
for inspection and approval. On the 
17 th January, Gregory replied to the letter 
«f Hyam dated the 15th January, accepted 
the proposal about the interest on the 
balance of purchase-money, but repudiated 


the suggestions about the personal covenant 
and the time for completion of purchase. 
On the 22Dd January, Hyam wrote to 
Gregory, explained that he had understood 
the proposed covenant not to build and not 
to disturb the Jewish School in the sense 
indicated in his letter dated the 
loth January, and stated that he must 
insist on vacant possession. On the same 
day. Gregory demanded return of the draft 
agreement. On the next day, Gregory 
wrote to Hyam again, and stated that as 
Hyam had declined to complete the 
purchase on the terms which, be alleged, 
had been agreed upon between the parties, 
there was no necessity to prolong the 
matter by further correspondence. The 
pre.sent suit for specific performance was 
thereafter instituted on the 8 th February, 
191.k In these circumstances, the question 
arises whether there was a completed agree- 
ment between the parties as alleged by the 
plaintiff. 

In the third paragraph of the plaint, it is 
stated that the agreement was made on or 
about the 13bh November, 19 1 2 between the 
plaintiff through his representative and the 
defendant through his broker for the sale of 
the premises, subject to approval of title 
and on three special conditions. In the 
fourth paragraph, it is stated that on or 
about the loth November, the defendant 
personally called, saw the solicitor for the 
plaintiff, confirmed the sale agreement, paid 
Rs. 1,001 us earnest money, and agreed 
that the solicitor should prepare a formal 
agreement in writing embodying the usual 
teims and conditions for sale and purchase, 
including the special conditions aforesaid. 
The case for the plaintiff, therefore, plainly 
is that there was a concluded agreement on 
the 13th November, which was confirmed 
two days later. A bold endeavour was 
made in this Court, after the conclusion of 
the arguments on both sides in this appeal, 
to obtain practically an amendment of the 
plaint , when the Counsel for plaintiff sought 
to introduce additional evidence to explain 
how the plaint had been originally 
drafted and how it had been trans- 
formed before it was filed in Court. The 
course attempted by the Counsel for plain- 
tiff was so contrary to well recognised 
rules of procedure that bis endeavour 
was wholly unsuccessful and the merits 
of the controvoi-sy must be adjudged on the 
plaint as it stands, which has been accepted 
throughout as the basis of the iovestigabioa 
by the trial Court and the discussions before 
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the Court of Appeal. When, then, was the 
agreement between the parties made ? The 
Counsel for the plaintiff found this a very 
embarrassing question to answer. Four 
alternative hyix)theses are possible; jirst, 
that the complete contract is embodied in 
the letter of the 13th November from 
Owen to Gregory ; secondly ^ that the con- 
tract was verbally made on that date and 
that the letter embodies an imperfect narra- 
tion thereof ; thirdly, that the contract was 
made verbally in the course of the inter- 
views on the i5th November ; and fourthly, 
that there was never, in any stage, a com- 
pleted agreement, as the parties intended 
that the agreement should be embodied in a 
written instrument which was drafted by 
the solicitor for the plaintiff but disapprov- 
ed by the purchaser. The Counsel for the 
plaintiff found it difficult to make his 
choice among the first three alternatives, 
although the plaint is founded upon the 
first hypothesis or possibly a combination 
of the first and second. The Counsel for 
the defendant has pressed the Court to 
accept the fourth alternative. Mr. Justice 
Chitty, if I appreciate his judgment 
correctly, has held that there was no con- 
cluded agreement on the 13th November. 
In that view I concur without hesitation. 
The day-book of the solicitor, his evidence 
in Court, as also the deposition of Cohen, 
make it perfectly plain that the»*e was no 
concluded agreement on the 13th Novem- 
ber. Nothing had been settled at the time 
as to the amount of the earnest money and 
the date for completion ; even the scope of 
restrictive covenants had not been settled, 
nor hod the question of interest on the 
balance of purchase-money been even moot- 
ed. Id these circumstances, one can well 
understand why, even on the 15th Novem- 
ber, Gregory should state in his day-book 
that Owen and Hyam had called to confer 
with him and had stated that they would call 
on Cohen to settle the terms with him." 
This is consistent with the statement of 
Cohen that when on the 15th November 
Hyam offered to give a personal covenant 
not to build a mosque or temple on the 
site, he told him. “ these are my condi- 
tions, leave or take." There is. in my 
Opinion, no escape from the position that 
no agreement was concluded between the 
parties on the 13th November and that they 
were on that date still in the stage of nego- 
tiation. The specific case made in the 
plaint, consequently, fails ; indeed, the case 
as sought to be developed by the plaintiff 


in the course of the evidence is that the 
concluded agreement was made on the 15th 
November. It may be observed, in passing, 
that there is thus some force in the conten- 
tion of the Counsel (or defendant that the 
plaintiff should not be allowed to succeed 
on a case different from that set out in the 
plaint, and that the Court should refuse 
specific performance when there is substan- 
tial variance between pleading and proof: 
Hawkins v. Maltby (18), Lindsay v. 
Lynch (19) and Mortimer v. Orchard (20). 
But, assuming that the plaintiff is entitled 
to a decree for specific performance in the 
suit as framed, if he proves that the agree- 
ment was concluded on the loth November, 
the question arises whether the plaintiff has 
established the third hypothesis previously 
mentioned ? The answer depends princi- 
pally upon an examination of the oral 
testimony as to what passed at the four 
interviews said to have taken place on that 
date. Nothing material happened at the 
first interview, of which the plaintiff has 
no recollection. As regards the other inter- 
views, the witnesses are hopelessly in 
conflict with each other, specially as to 
what was said about the coveuant not to 
build a temple or mosque on the site, and 
there is that absence of certainty which is 
fatal to a claim for specific performance ; 
Reynolds v. Waring (21). Upon this point, 
the evidence of Gareh is not reliable, and it 
seems improbable that he should have been 
present throughout the interview between 
Cohen and Hyam : if he had been he could 
not have failed to notice that Hyam at 
the time wrote out and tendered a cheque 
for the earnest money. There is then a 
conflict between Cohen and Hyam. Cohen 
seeks to make out that Hyam at first 
pressed to make the covenant personal, but 
yielded ultimately, and agreed to make 
the covenant run with the land. Hyam 
denies this, and his version appears to me 
more probable in all the circumstances of 
the case. In any event, the parties agreed 
that Gregory would draw up a draft 
agreement for their approval. Hyam and 
Cohen both allege that each of them wanted 
this draft agreement to be drawn up. What 
then was their intention ? Bid they intend 
that the written instrument should be 
merely a memorial of an agreement already 
completed, or was it their intention that 

(i8) (j 867).3 Ch. App. i88. 

19) (1804)2 Sch. & Lef. 1=9 R. R. 54. 

20) (1793) 2 Ves. 243 = 30 E. R. 615. 

(21) (1831) Younge 34^*34 R- R. 284. 
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the draft should bring out clearly the points 
which still required consideration and must 
be settled before the agreement could be 
deemed completed ? To determine the true 
view of the situation, we must bear in mind 
that important iwints had not been settled 
up to that stage. For instance it had not 
been determined whether the purchaser 
should hav^e vacant possession. There 
were leases yet to run in respect of the 
premises not occupied by the Jewish 
School. 1 here is nothing to show that 
Hyam was aware of the fact of these 
leases, their terms and conditions, though 
it has been asserted that he must have 
made enquiries into the matter and made 
up his mind to accept the property subject 
to the leases. It is well settled that the 
purchaser is not bound to take subject to 
leases and is entitled to actual possession, 
unless there is an agreement to the con- 
trary : Coolher v. Jenkins (22) and 
Lineham v. CoUer (23). Hyam would, 
therefore, be prima facie entitled to vacant 
possession, and this would also be essen- 
tial for the building operations he had in 
view. The q uestion of vacant possession, 
then, was obviously one of the points 
which would require to be settled by the 
written agreement- There was also the 
question of completion of the transaction. 
According to the letter of Owen to Gregory, 
dated the I3th November, the time to 
execute and complete the conveyance was 
SIX weeks from the date of the contract ; 
this would make the written agreement 
essential for the conclusion of the bargain. 
But it is now sought to be proved by oral 
evidence that in the course of the inter- 


views on the 15th November, th* 
date for completion was fixed at tb 
6th January, 1913. The reason for thi 
alleged variance is not satisfactorily mad( 
out, and the story is not convincing. Ther 
were evidently also other terms whicl 
might lead to differences between the parties 
though they were compendiously describe< 
under the somewhat misleading category o 
“ usual terms and conditions of the sale an( 
purchase. ’• What the conception of Cohei 
and his solicitor was about usual term: 
and conditions is amply made out by th< 
draft agreement prepared later. Thesi 
terms included provisions to the effect tha 
the purchaser would take the propert-' 
subject to existing tenancies, that thi 
balance of purchase-money would be pai( 

(22) (1831) Yoonge 295 = 34 R- R. 268. 

(23) (1844) 7 Ir. Eq. Rep. 176. 


and the sale completed on a date different 
from that contained in the letter of Owen, 
that interest on the balance of the purchase- 
money would run at 9 percent, per annum, 
that the sale would be effected on the 
authority of a special power-of-attorney from 
the vendor, that the costs incidental to 
the completion would he paid by the pur- 
chaser, that the properties would be sold 
subject to unspecified outgoings and ease- 
ments, that there would be a right of res- 
cission in the vendor, that there would be 
a covenant running with the land not to 
use the site for the pur])oses of a mosque or 
a temple and not to carry on any noisome 
or obnoxious trade or business calculated to 
cause nuisance or annoyance to the Jewish 
Synagogue, and finally, that time would 
be deemed of the essence of the contract. 
It is obvious that many, if not all, of these 
conditions could in no sense be regarded as 
usual terms and conditions for the sale of 
lands. In the words of Knight Bruce, L. J., 
they were dependant on the state of the 
title, the conveniences, the fancies and the 
wishes of the agent of the vendor. The 
inference seems to me to be legitimate that 
the parties intended the written draft to be 
the consummation of their negotiations 
which were to be treated aa concluded 
only upon the final e.xecution of the 
written instrument. It is immaterial that 
the purchaser was prepared to modify the 

condition as to payment of interest before 

the negotiations were broken off or that 
he \\ as prepat ed to waive one or other 
of the conditions named in the draft, 
during the trial of the suit. The vital 
point is that the fact that so many terms 
still remained undetermined, is a sure 
index that the contract had not yet been 
concluded. This view fits in with the 
mode in which Cohen dealt with the 
earnest deposit ; Cohen admits that he did 
not cash the cheque, but returned it to 
Giegory to keep it with him until he 
heard further from Gubbay ; this is con- 
sistent only with the hypothesis that 
Cohen at that stage believed that there 
was no completed agreement and that it 
was still open to Gubbay to transfer the 
property to the Jewish School if he so 
desired. The inference that there was 
no concluded agreement is strengthened 
when we remember that the parties were 
really not of one mind with reference to 
material elements of the transaction. Cohen 
thought that the property would be 
transferred subject to existing leases ; Hyam 
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was under the impression that he would 
have vacant possession. Cohen thought 
that there should be a covenant binding 
the land for all time to come to the effect 
that no temple or mosque would be built 
on the site nor any business carried on 
there which might prove a nuisance to the 
Jewish Synagogue. Hyam was under the 
impression that as he would build on the 
site at once, a personal covenant from him 
was all that was required. There was 
ample room for misunderstanding, as is 
clear from the looseness of the language 
used by the parties, and if there was 
ambiguity in any of the conditions of sale 
in restriction of the rights of the purchaser, 
the condition would be construed most 
strongly against the vendor : Seaf 07 i v. 
Mapp (24). Thus, even in the day-book 
of the solicitor, in the entry of the 13th 
November, we find the proposed covenant 
described in one place as “ that the 
purchaser would not use the premises as a 
temple or mosque ” (language appropriate 
to a personal covenant by the purchaser) 
and in another place as ** that the pre- 
mises must not be used as a mosque or 
temple ” (words appropriate to indicate a 
covenant running with the land). After 
anxious consideration of all the circum- 
stances of the case, I do not see any 
escape from the conclusion that there was 
no concluded contract either on the 13th 
or the 15th November, and that as the 
parties intended the execution of the draft 
to be the final step in their negotiations, 
there was no concluded agreement capable 
of specific performance. In my opinion, 
this appeal should be allowed, the 
decree for specific performance discharg- 
ed and the suit dismissed with costs 
throughout. 


V.B./R.K. 


A ppeal allowed. 


(24) (1846) 2 Collyer 556 = 70 K- 3 ^ 4 - 
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Ham Chum Law — Plaintiff. 

V. 

Fatima Begum and others — Defendants. 

Original Suit No. 422 of 191 ^* decided 
on 15th June, 1914. 

(•) Mahomedan Law— deed in 
iavoor of grandion and grand>^agbter for eome 
raligioiia porpote — Held, tt wae valid and 
tnnteaa have no power to alienate Uio property. 


Where a Sunni Muhammadan conveyed certain 
properties of his to his grand daughter and 
grandson under a deed of waqf tor the “ service 
of Imam Hossainand Hassan ami for religious 
purposes 

Held^ that the deed was valid and operative as 
a deed of u>aqf and that the trustee under the 
deed could not alienate tire property by sale or 
mortgage. [P. 27, C. 2 vX: P. 28, C. 2.J 

(bl Mahomedan Law — Wnqf — Dedication for 
purpose of Muharram is valid. 

A dedication of property for the observance 
of the Muharram constitutes the service cjf man 
and the good of humanity, though to a linrited 
section, as it entails the feeding of the 
distribution of alms to the needy. [P* 28. i.J 

B. dialer avcirti, J. E. Banram and 
Ghaialc -’iox Plaintiff . 

Rasul, Zakir All and Askraf AU for 
Defendants. 

Judgment. — In this suit the plaintiff 
seeks declaration of his title to and 
possession over a half share in premises 
No. 63, Dhurrumtola Street, in the town of 
Calcutta and a consequent partition of the 
said premises. The facts material to this 
case are shortly these : One Prince Syed- 
uddin, a Muhammadan of the Sunni sect, 
owned and possessed several valuable pi'O- 
perties in Calcutta, one amongst them being 
the premises of which a half share is in 
suit. He conveyed the said premises to his^ 
grand-daughter, Sahibzadi Fatima Begum,, 
and bis grandson, Faizuddin, under a deed 
of waqf, dated the 15th of July, 1864, the 
purpose of the dedication being stated in 
the deed to be “ service of Imam Hossain' 
and Hassan and for religious purposes ” in, 
the manner mentioned in the deed. Th© 
direction to Fatima Begum and Faizuddin 
and to their successors in the trust under 
the endowment is to apply the rents and 
profits of the premises, after defraying the 
cost of collection and repairs, “to the due 
and proper observance of the annual 
Muhammadan festival of the Mohur^m.” 

On the 20th September, 1907, Fatima 
Begum mortgaged a half share of the pre- 
mises bo the plaintiff for the consideration 
of Rs. 16,000 advanced to her by the latter. 
The debt not having been repaid, the plain- 
tiff sued Fatima Begum on the mortgage 
and obtaining a mortgage-decree, purchas- 
ed the half share of the premises at the 
execution sale. Before the sale Nural Huq. 
a son of Fatima Begum, addressed a letter 
through his Attorney to the Registrar of this 
Court requesting him to notify to the intend- 
ing purchasers at the sale Nural Huq’& 
protest that the property was a waqf and 
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that Fatima Begum had not a saleable 
interest. The plaintiff, having failed to 
secure possession of the half share purchased 
by him, has instituted this suit against 
Fatima Begum, Nurul Huq, her son, and 
the other defendants who are the descend- 
ants of Faizuddin. The suit, however, has 
been contested by the defendants other than 
Fatim Begum and Nurul Huq. The 
plaintiff’s contention is that the deed of the 
15th August. 1864, though on its face 
purporting to dedicate the property as waqf 
to religious uses, was in effect a deed of 
gift, the donor having adopted the device 
of a Wiiqf in order to preserve the property 
for the benefit of die donees The contest- 
ing defendants assert the validity of the 
alleged waqf and deny the plaintiff’s title 
to a moiety of the premises. There is only 
one issue that is material to the decision of 
this case, namely, wliether the deed of the 
loth July, 1864 is valid and operative as a 
deed of waqf. For the plaintiff, two objec- 
tions are taken to the deed : (1) that the 
object of the waqf is not valid under the 
Mahomedan Law, (2) that the conveyance 
was in reality a gift, dedicating the pro- 
perty in the way of God" not being the 
intention of the donor. It is contended for 
the plaintiff that in the deed there is no 
indication that a general benefit was in- 
tended to be conferred on the Mahomedan 
public, and a reference has been made to the 
case of Dclroofi Hanoo Segum v. Ashgur 
Ally Khan (1) in support of the proposi- 
tion that the observance of the Moburrum 
by a Mahomedan is a matter essentially of 
a private character. I cannot accede to the 
proposition in the general way it has been 
'put. If the observance of the Mohurrum 
entails the feeding of the poor and distribu- 
|tion of alms to the needy, as it undoubtedly 
does, the dedication of the property to such 
use constitutes the service of man and the 
;good of humanity, though to a limited 
[section. Apart from the help to the 
poor and the needy, the commemoration 
of the historic events of Karbala, keep- 
ing alive, as it does, some of the best 
traditions of Islam, is to my mind as 
good a purpose as the followers of a 
faith can have. I see in it the visualiza- 
tion of the grandest examples of courage 
and endurance and all that is heroic in 
man from the pages of Islamic history, and 
X think it would be wrong to exclude it 
objects valid for waqf. In the case 
of Delroos Banoo Begum v. Ashgur Ally 

to U87S) IS B. L. R. 167=23 W. R.453. 


A'/zan (1), the decision rested on considera- 
tions that do not affect the present case. 
The Imambara in that case was a part of 
the private dwelling house of the Begum ; 
in the present instance there is not the 
maintenance of a Imambara attached to a 
private house that is the purpose of the 
waqf, but it is the keeping up of the 
Mohurrum as an institution with all its 
moral effect on the general Mahomedan 
public. The contention that Prince Syed- 
uddin adopted the device of a waqf and in 
effect made a gift is not borne out by any 
of the circumstances of the case. The 
value of the premises, half of which is in 
suit, was admitted to be Rs. 1,43.000 

only in 1864. The prince about that time 
made certain dispositions of his other 
]iioi)ertie5 of the value of more than 
Rs. 58,000 in favour of Fatima Begum and 
Faizuddin, and the deeds relating to these 
properties do not show that he adopted any 
device to preserve them fcr liis grand- 
children for all time. Had it been his 
intention to tie up the properties for their 

benefit by a device, we should have had a 

tuaqf of all the properties and not merely 
of tlie premises in suit. I hold that the 
deed of the 15th July, 1864 is valid andj 
operative as a deed of waqf. In this view 
Fatima Begum had not a saleable interest 
in the property and the plaintiff by his' 

purchase obtained no title to it. The suit 

is, therefore, dismissed with costs on scale 
No. 'Zy including reserved costs, if any. 
V’.B./K.K. 

Suit dismissed. 
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Chittv and Walmslev, JJ. 

Radhica Mohan Plaintiff— Appel- 

lant. 

V. 

Manmotha Nath Mitter and others^ 
Defendants — Respondents. 

Appeal No. 1566 of 1915, decided on 

6th April, 1916, from the Original Decree 

of Addl. Dist. Judge, 24 Parganas, dated 
I St April, 1915. 

(a) Be^al Cess Act (9 of 1880), S. 47— Levy 
of cess— Procedure. 

S. 47 of Bengal Cess Act lays down that 
the procedure for levy of cess shall follow that 
prescribed for realization of arrears of rent, 

(P. 29, C. 2.1 

(b) Bengal Ce« Act (9 of 1880), S. 47^Lej>4- 
lord and tenant-interest on arrears of rent— 
Contract between parties— >Vaiver of Snr 
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iiittfeet on arreart of rent does not absolve lia- 
bility for interest on rent. 

The provisions of S. 47 are not restricted 
or controlled by any special contract existing 
between landlord and tenant as to payment of 
interest on arrears of rent. Hence, the waiver 
of a claim by the landlord to demand interest on 
arrears of rent for a term in virtue of a contract 
with the tenant will not absolve liability for 
interest on the cess for that particular period at 
the rate mentioned in S. 47. [P. 29. C. 2.) 

(c) Bengal Cess Act (9 of 1880), S. 47— “In 
did Same m a n ner and under the same penalties 
dtc.*’ — Meaning of. 

The expression ‘ in the same manner and 
under the same penalties as if the same were 
arrears of rent due to him’ in S. 47 of the Act 
has reference only to the procedure to be adopt- 
ed and the consequences to follow in the reco- 
very of rent, that is to say, the remedy would be 
by suit and the penalties would possibly be the 
sale of the holding or damages at 25 per cent, 
under S. 68 of the Hengal Tenancy Act. 

[P. 29. C. 2.1 

B. Chakravarti and /ogendra Narain 
Mozumdar — for Appellant. 

S. B, Das and Tarakestuar Pal Chou- 
dhury for Surendra Madhab Mullick and 
Jatiudra Nath Sen — for Respondents. 

Judgment. — This is an appeal by the 
plaintiff and relates to a sum of Rs. 2-3-6 
interest on the cess payable for the Assin 
kist, 1320. Defendants are tenure- holders 
under the plaintiff and their rent is payable 
in three under their kahuliyaty which 
is dated 1879 before the passing of the 
Bengal Tenancy Act or the Cess Act. In 
that kabuliyat they undertook to pay any 
cesses which might be imposed by Govern- 
ment. The cess for the Assin kist 
admittedly amounts to Rs, 424-7-6. It 
became due on Ist Kartic 1320 (18th 
October, 1913). On that day the Courts 
were closed. There hod been corres- 
pondence between the parties, and there 
had also been previous trouble in the 
matter of the acceptance of the rent. 
Defendants accordingly informed the plain- 
tiff that they would pay the amount into 
Court on the day the Court re-opened, 
which was 1st November, 1913 (16th 
KartiCf 1320). On that day the defendants 
made the deposit now in question, and later 
on the same day the plaintiff filed his suit 
for rent and cesses. The question is 
whether the deposit should have been 
made with interest at 12^ per cent, per 
annum for the few days which transpired 
between the cess becoming due and the 
deposit being made. 

The kabuliyat provided in the case of 
z^t that no interest should be <diargeable cm 
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arrears of rent until the end of the Bengali 
year, the close of the month of Cheyt. 
It was argued for the defendants and has 
been found by the learned District Judge, 
that the same would apply to the cess and 
that no interest would be paj’able until 
the end of Cheyt, that is to say, the 
defendants might be in arrears with their 
payment of cesses without penalty until 
the end of the Bengali year. We do nob 
think that this is the right reading of 
the provisions of the Bengal Cess Act. 
8.42(3) provides: ’'Every holder of a 
rent-paying tenure and every cultivating 
raiyat shall pay the amount of road cess 
and public works cess due by him in instal- 
ments in the proiwrtion of the instalments 
of rent payable in respect of the tenure or 
holding of such tenure-holder or raiyatP 
That means that in this case, the cess would 
be paid in the same three instalments as 
the rent under the kabuUyat. S. 47 says : 

Every holder of an estate or tenure to 
whom any sum may be payable under the) 
provisions of this Act may recover the samei 
with interest at the rate of twelve and a 
half per cent, per annum in the same 
manner and under the same penalties as if 
the same were arrears of rent clue to him.”i 
For the defendants it is argued that this’ 
means that cesses are not to c«Trry interest 
until the end of the year and that the provi- 
sions of S. 47 must be subject to the special 
contract between the parties made in the 
kabuliyat. That is not how we read the 
section. We think that “in the same 
manner and under the same penalties as if 
the same were arrears of rent due to him “ 
has reference only to the procedure to be 
adopted and the consequences to follow in 
the recovery of rent ; that is to say, the 
remedy would be by suit, and the penalties 
would be possibly the sale of the holding 
or damages at 25 per cent, under S. 68 of 
the Bengal Tenancy Act. The provisions 
of S. 47 of the Cess Act cannot be restrict- 
ed in this way by reason of the contract 
between the parties in the matter of 
rent. We are of opinion that in this case 
the cesses became due at the dates of the 
three kists in which the rent was payable 
under the kabuliyat and that interest upon 
such cesses w'ould be recoverable under 
S. 47 from the dates on which they fell 
due. 

At the same time in this particular case 
it was found that there had been for 
several years past trouble between the 
parties in the matter of granting receipts 
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for the rent ; and the Courts have held 
that the defendants were justified in making 
the deposit in Com*t. If this were so, 
they admittedly made the deposit on the 
first day possible after the cess had 
become due. They should not, therefore, 
in equity, be saddled with the further 
payment of interest because the Court was 
closed and so they were unable to make the 
deposit earlier. 

We accordingly disagree with the opinion 
expressed by the learned District Judge 
with regard to the liability to pay interest 
under S. 47 but, in the circumstances of 
this case, we consider that, the deposit 
having been made as it was on the first 
IMDSsible day, no interest was i)ayable. We 
accordingly dismiss the appeal but without 
costs. 

V.H./R.K. 

Appeal dismissed. 
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Flktchek and Teunon, JJ. 

Brojendra Lall Dass — Decree-holder — 
Appellant. 

V. 

Lakshmi Narain Khanna and another — 
Judgment-debtors — Respondents. 

Appeal No. 241 of 1913 . decided on 
9 th March, 1915 , from the Original 
Decree of Disi. Judge, Burdwan, dated 
3 ist March, 1913 . 

Civil P. C. (S of 1908), S. 145 — Scope of 
S. 14S>— Surety’s personal liability — Liability is 
enforceable to the extent to which he is 
personally liable. 

S. 145 of the Code of Civil Procedure applies 
only where the surety has rendered himself 
personally liable for the decretal amount, and 
such liability can only be enforced against him 
to the extent to which he has become personally 
iable. [P. 30 , C. 2 .J 

Bam Chandra Mazumdar and Chandra 
Sekhar Banerjee — for Appellant. 

Baidya Nath Dutt and Tarkeshivar 
Pal Chowdhury — for Respondents. 

Fletcher, J. — This is an appeal from a 
Judgment of the leartied District Judge of 
Burdwan, dated the 31st March 1913, 
rejecting an applicatioi]. The application 
that was before the learned Judge was an 
application under S. 145, Code of Civil Pro- 
cedure, for the execution of a decree against 
an alleged surety, Lakshmi Narain Khanna, 
by the sale of two Government promissory 
notes which, it is said, he had deposited 


as security for the decretal amount. The 
judgment-debtor is the son-in-law of the 
said Lakshmi Narain Khanna and a warrant 
for his arrest having been issued, Lakshmi 
Narain Khanna appeared before the first 
Munsif of Burdwan and threw on the table 
before him, according to the evidence, two 
Government promissory notes for Rs. 1,000 
each, which he wished the Court to take as 
security for the decretal amount which bad 
been found due against his son-in-la w' and 
to stay further proceedings in execution 
pending an application to set a^ide the ex 
parte decree. The learned Munsif refused 
to take the two Government promissor}’ 
notes which had been so thrown upon 
the table of his Court, on the ground 
that no formal application had been made. 
Then what happened seems to be somewhat 
in dispute. It is said that Babu Sailendra 
Nath Mukerjee. who was the Pleader 
engaged by the decree- holder, took the Gov- 
ernment promissory notes and put them into 
his pocket. The story told by Babu 
Sailendra Nath Mukerjee is that there was 
an arrangement betvveen him and Lakshmi 
Narain Khanna that he should hold the two 
Government promissory notes as security 
for the due fulfilment of the decree. The 
decretal amount not having been paid, the 
present application was lodged. The liti- 
gation seems to have occupied a consider- 
able time. The point, however, may be 
dealt with very shortly. S. 145, Code of 
Civil Procedure, applies only where the 
Surety has rendered himself personally liable 
for the decretal amount. That is obvious 
because the section states so. Secondly, it 
would not be conv'eoient to sell property in 
a suit that was not brought for that purpose. 
It is quite dear, therefore, thatS. 115 only 
applies where the surety has rendered him- 
self personally liable for the decretal amount 
and such liability can only be enforced 
against him to the extent to which he has 
become personally liable. Accepting the 
story told by Babu Sailendra Nath 
Mukerjee, how does the case come under 
S. 145, Code of Civil Procedure? Accord- 
ing to the story told by Babu Sailendra 
Nath the agreement was that “ we ”, that 
is the decree-holders, would execute the 
decree and realize the decretal amount by 
sale of the promissory note. ‘ Note ’ is 
obviously a mistake for * notes Therefore, 
first of all it is to be seen whether Lakshmi 
Narain Khanna was a surety for the purpose 
of this decree. Clearly he did not acknow- 
l^ge his personal liability. There was no 
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contract of guaranteo within th© meaning of 
S. 126 of the Indian Contract Act. AH 
that he had done was that he deposited by 
way of security, or collateral security ; if we 
accept Sailendra Babu’s evidence, those two 
promissory notes were to remain as security 
for the amount due under the decree. That 
does not come within S. 145. If the story 
is true, then Lakshmi Narain has only 
created an equitable charge upon the two 
Government promissory notes in favour of 
the decree- holder by depositing them in that 
manner to secure the amount due under the 
decree and, if that is the true arrangement, 
as Sailendra Babu says it is, then that 
liability can only be enforced in a regular 
suit for the purpose of enforcing the charge 
that has been created by the deposit of the 
two Government promissory notes. The 
persent proceedings have altogether been 
misconceived and I think the learned Judge 
of the Court below was quite right when he 
came to the conclusion that no contract, as 
provided by S. 145 of the Code of Civil 
Procedure, had been established and that 
no personal liability having been under- 
taken by Lakshmi Narain Khanna his 
liability as mortgagor of these two Govern- 
ment promissory notes could not be enforced 
in an application under S. 145, Code of 
Civil Procedure. I think the conclusion 
arrived at by the learned Judge of the Comrt 
below is right and the present appeal fails 
and must be dismissed with costs, two gold 
mohurs. 

Teunon, J. — I agree. 

V.B./R.K, 

Appeal dismissed. 
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Chatterjea and Newbould, JJ. 

Abdul Karim Mean -PlaintifiF — Appel- 
lant. 

V. 

Miajan Mianji and another — Defen- 
ants — Respondents. 

Appeal No. 1229 of 1914, decided on 
24th November 1915, from the Appellate 
Decree of Dist. Judge, Noakhali, dated 
loth February, 1914. 

(•) Bengal Tenancy Act (1885), S. 86— 
Sarrender of interest by one of joint tenants — 
Deed atamped at conveyance and registered — 
Sinender may operate at valid transfer if not 
valid aorrender. 

Surrender by one of the joint tenants of his 
interest in & holding insiy operate as a valid 
transfer^ if not as a valid surrender, to the 
landlord of his interest subsisting at the date 


of the surrender, when the deed of surrender is 
stamped as a conveyance and is registered. 

, ji , . 3 «. C. 2.] 

voj Landlord and tenant-^Surrender — Sur- 
render of portion of joint holding — Whether 
valid. 


Qu>rre . — Whether surrender of a portion of 
joint holding by one of the tenants is valid. 

[P. 31, C. 2.] 

Dhirendra Lai Kastgb — for Appellant. 

Ramdayal Dey — for Respondents. 

Judgment. — The plaintiff -appellant sued 
to recover possession of the land in dispute, 
on the ground that it had been surrendered 
to him by defendant No. 4, who was one of 
the tenants who held the tenure which 
comprised the land in suit. The Court of 
first instance gave the plaintiff a decree, 
but on appeal that decree has been 
reversed, and the main ground upon 
which the lower Appellate Court has dis- 
missed the suit is that the tenancy of 
Ahmed Ali and his co-sharers being a joint 
one there could not be a valid surrender of 
a portion of the holding by one of the 
tenants. It appears, however, that there 
was division of the land of the holding as 
between themselves and that division was 
binding upon them, although not bind- 
ing upon the landlord. Ahmad Ali used 
to pay his share of the rent to the landlord 
and being unable to pay the aiTears of rent, 
he executed a registered document in favour 
of the landlord transfering his interest in 
the holding. Even if there could be no 
valid surrender, we think the deed operated 
to pass his interest in the bolding in favour 
of the landlord. It was stamped as a 
conveyance and registered and in substance 
it was a conveyance of the interest of Ahmad 
Ali. We think, therefore, that if .Ahmad 
Ali had any subsisting interest in the hold- 
ing at the date of the deed, it was trans- 
ferred tothe plaintiff landlord. It is con- 
tended, however on behalf of the respon- 
dents that the lower Appellate Court has 
not come to any finding as to whether 
Ahmad Ali had any subsisting interest at 
the date of the deed. The case will, there- 
fore. go back to that Court in order that it 
may find on the evidence whether Ahmad 
Ali had any subsisting right to the land in 
suit at the date when he executed the docu- 
ment, If the question is decided in the 
affirmative the decree of the Muusif will be 
confirmed, if in the negative the suit will be 
dismissed. 

The costs of this appeal will abide the 
result. 

V.B./R.K. 


Case remanded. 
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Chatter.tea and Greaves, JJ. 

Krishna Kanta Ghose — Plaintiff — 
Appellant. 

V. 

Jadji Kasija and oi/iers —Defendants — 
Respondents. 

Second Appeal No. 3718 of 1913, decided 
on 5th February, 1915, against the decision 
of Sub- Judge, Dinajpur, dated 3rd July, 1913. 

Bengal Tenancy Act (S of 1885), S. 182 — Lessee 
of homestead land from raiyat holding other 
lands as raiyat from another landlord— Held 
S. 182 applied to tenancy of homestead land 
though defendant was under-ra/ya/ of that land. 

The plaintiff was a raiyat and his holding 
consisted partly of agricultural and partly of 
homestead land. He let out the homestead 
portion to the defendants who held certain lands 
as raiyais not under the same landlord but under 
a different landlord and in a different village 
contiguous to the homestead land : 

Held, that S. 182 of the Bengal Tenancy 
Act applied, and that the provisions of the Act 
applicable to a raiyat would regulate the inci- 
dents of the tenancy of the homestead, though 
the defendants had only the interest of an 
under raiyat with respect to it. 

Mohini Mohan Chakravarti Siudi Abinash 
Chandra Chakravarti — for Appellant. 

Bimal Chandra Das Gupta — for Res- 
pondents. 

Judgment. — This appeal arises out of 
a suit for ejectment of the defendants, who 
are the respondents in this appeal, from a 
piece of homestead land, under S. 49, 
clause (6), of the Bengal Tenancy Act. The 
plaintiff-appellant is a raiyat and his hold- 
ing consists partly of agricultural and partly 
of homestead land. He let out the home- 
stead portion to the defendants. Although 
that portion is not agricultural, the inci- 
dents of the sub-lease held by the defen- 
dants would be governed by the provisions 
of the Bengal Tenancy Act having regard to 
the nature of the original tenancy of the 
plaintiff, and not by the Transfer of Pro- 
perty Act [see Babu Ram Roy v. 
Mohendra Nath Samanta, (l)and Abdul 
Karim v. Ahd\il Rahman (2)] . The defen- 
dants are, therefore, under-mzj/afs and are 
prima facie liable to be ejected under 
S. 49, clause (6) of the Bengal Tenancy 
Act. The defendants, however, hold lands 
as a raiyaty not under the same landlord, 
but under a different landlord and in a 


different village contiguous to his homstead 
land. The Courts below have held that as 
the defendants are settled raiyais of the 
adjoining village, they have acquired a 
right of occupancy in the homestead under 
the provisions of Ss. 20 and 182 of the 
Bengal Tenancy Act. The plaintiff has 
appealed to this Court. 

Now S. 182 of the Bengal Tenancy Act 
lays down that “ when a raiyat holds his 
homestead otherwise than as part of his 
holding as a raiyat, the incidents of his 
tenancy of the homestead shall be regulated 
by local custom or usage and subject to 
such local custom or usage, by the provi- 
sions of this Act applicable to land held by 
a raiyat,'* 

The meaning of the section is not clear. 
It is not easy to see why the rights of 
persons who have nothing to do with the 
holding held by the raiyat should be 
affected in the manner mentioned in the 
section when a raiyat takes from such a 
person a settlement of his homestead, the 
incidents of which would, but for the 
section, be governed by the provisions of 
the Transfer of Property Act, subject to 
custom or local usage. The Bengal Tenancy 
Act regulates the incidents of the holding 
of a raiyat, and does not appear to concern 
itself with relations which the raiyat may 
enter into with regard to properties other 
than the holding with other persons who 
have nothing to do with the holding. The 
words used in the section, however, are *‘a 
raiyaiy* without any qualification, and it 
has been held in several cases that the 
provisions of the section are applicable to 
the homestead of a person who is a raiyat, 
although he does not hold his homestead 
under the same landlord under whom he 
holds his holding, and although his holding 
may be in a village different from that in 
which his homestead is situate, see Kripa 
Nath Chakrabutty v. Sheikh Ann (3) and 
Harihar Chattopadhyaya v. Dinu Bera(4), 
and we are bound by these decisions. See 
also Protab Chandra Das v. Biseswar 
Pramanick (5) (judgment of Geidt, J.) and 

Golam Riowla v. Ahdool Sowar Mon~ 
dul (6). 

The learned Vakil for the respondent 
sought to distinguish the above cases on 
the ground that in those cases the incidents 
of the tenancy of the homestead would* 

(3) (1906) JO C. W. N. 944 . 

(4) (19*0 10 I. C. 139. 

(5) (190S) 9 C. W. N. 416. 

(6) (1911) 9 I. C. 922. 


<i) (1904)80. W, N. 454. 
(2) (i 9 i*) 13 I. C. 364. 
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but for S. 182, have been regulated by 
the provisions of the Transfer of Proi>erty 
Act^ and as the intention of the Legislatui'e 
is that the incidents of the homestead as 
well as that of the holding should be 
regulated by the Bengal Tenancy Act, 
S, 182 is applicable to those cases, but 
that in the present case, as the defendant 
holds his homestead as an under-n/fya^, 
the provisions of the Bengal Tenancy Act 
are applicable to the homestead, apart 
from S. 182. And as the Bengal Tenancy 
Act provides for ejectment of an under- 
raiyat, those provisions should be made 
applicable, and that great anomalies would 
arise if the uuder-raiyan of the home- 
stead were to be governed by the 
provisions of the Act applicable to land 
held by a raiyat. 

S. 182, however, provides not merely 
that the provisions of the Bengal Tenancy 
Act would apply, but that the provisions of 
the Act applicable to land held by a raiyat 
shall regulate the incidents of the tenancy 
of the homestead. If S. 182 applies, as 
we must hold that it does, having regard 
to the decisions cited above, the provisions 
of the Bengal Tenancy Act applicable to a 
Taiyat would regulate the incidents of the 
tenancy of the homestead, though the 
defendant has only the interest of an under- 
raiyat with respect to it. It may lead to 
some anomalous results, but so would the 
application ofS. 182 to the cases cited above, 
and the present case cannot be distinguished 
on principle from the said coses. 

It is unnecessary to consider in the present 
case whether the defendants have acquired 
a right of occupancy in the homestead, 
because if the incidents of the homestead 
are to be regulated by the provisions of the 
Act applicable to land held even by a non- 
occupancy raiyat, the defendants cannot be 
ejected under the provisions of S. 49. 

Theappeal is dismissed, but we make no 
order as to costs. 

V.B./R.K. 

Appeal dismissed. 
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Holmwood and Imam, JJ. 

Nanda Lal Roy and others — Plaintiffs — 

Appellants. 

v. 

Abdul Aziz and anofiter — Defendants — 

Respondents. 
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Appeal No. 29 of 1914, decided on 
28th February, 1916, from Original Decree 
of Sub-Judge, ist Court, 24 Parganas, 
dated 17th September, 1913. 

(a) Transferof Property Act (4of 1882), S. 78— 
bcope of— Fraud — Misrepresentation— Gross* 

negligence. 

^ 8. 78 of tlie Transfer of Property Act makes 
‘fraud,’ ‘misrepresentation’ and ‘gross negli- 
gence’ quite disjunctive. One cannot 'he 
defined in lerm.s of the other or others. They 
are three different kinds of conduct and are in 
no way co extensive. It is not necessary that 
there should he fraud or something indicating 
fraud to bring a case within S. 7S of the Tran‘.- 
fer of Property Act. 2 C. . S . 750, expl. 

Ohter V. Hinton. (1S99) 2 Ch. 26-1. ref.'to. 

T r . ^ -’J 

(b) Irausfer of Property Act (4 ot 1882), 
S. 78— Neglect to secure title-deed by mortgagee 
from mortgagor not gross-negligence. 

\ mere omission on the part of a mortgagee 
to lake and keep the title-deeds is not of itself 
‘gross negligence’ which will secure a post- 
ponement of his mortgage to that of another 
subsequent mortgagee who .secures them. The 
existence of gross negligence must l)e determined 
according to the circuntstances of each case. 
Case-law discussed. fp. 40,0. i.l 

(c) Registration — Registration not notice in 
Bengal. 

Registration by itself does not amount to 
notice in Bengal. fp, 40, C. i.] 

(d) Transfer of Property Act (4 of 1882), 
S. 3 — Unsuccessful search at registration 
office — Presumption. 

The making of a search at the registration 
ofiice for a document does not amount to, nor 
raise an irrel)uttable presumption of notice in 
every case under 8. 3 of the Transfer of Pro- 
perty Act. It is open to a party making the 
search to show why he should not Ije saddled 
with notice. 16 I. C. bt.S, e.vpl. 

(P. 36. C. 2.S; P. 41. C. 2.1 

(e) Transfer of Property Act (4 of 1882), 
S. 78^Vendor neglecting to recover title-deeds 
from vendee — Gross and culpable negligence^ 
Illustrated. 

Neglect to recover the title-deeds by a vendor 
from a vendee who has secured the greater part 
of the purchase.money to the \endor l)y giving 
him a mortgage on the property itself, when the 
vendor has full notice that the vendee is 
impecunious and a bad paymaster, and whereby 
the vendee is enabled to obtain a second mort- 
gage on the property by deposit of the title- 
deeds i.s gross and culpable negligence, and is 
rendered more so by a deliberate suppressior> 
of the existence of the mortgage in the >ale- 
deed and a suggestion that the purchase-money 
was required in cash and paid accordingly. 

(P. 41, C. I & 2.j 

Rash Behary Ghose, Dwarha Nath 
Chakravarty, Sarat Chandra Basak and 
Heramba Chandra Guha — for Appellants. 

Pughf A. K . Fazlul Haq and Hara- 
dhan Chatterjee — for Respondents. 

Judgment. — This appeal arises out of a 
suit brought by the plaintiff to recover 
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B.S, 15,000 odd on a mortgage from 
aet’endant No. 1 by postponing an alleged 
mortgage executed by defendant No. 1 in 
favour of defendant No. %, on the ground 
that the defendant No. 2, the original 
owner of the property, had. by surrendering 
the title-deeds into the hands of defendant 
No. 1 and suppressing the mortgage to 
himself and making it appear that the sale 
to defendant No. 1 was for a cash conside- 
ration of Rs. 32,000, afforded defendant 
No. 1 opportunity to raise money on the 
property by second mortgage as unen- 
cumbered. 

The defence was that the defendant No. 1 
had not really borrowed Rs. 13,000 from 
the plaintiff and the plaintiff was fully 
aware of the circumstances under which 
defendant No. 1 purchased and mortgaged 
the property in suit. Search having been 
made in the Registration Office the plaintiff 
was saddled with notice of defendant No. 2*s 
mortgage and the jDOSsession of defendant 
No. 2 was also notice to the plaintiff. 
The defendant No. 1 did not appear, but 
the Court below passed an ex parte decree 
against him and dismissed the plaintiff’s 
suit as against defendant No. 2, on the 
ground that the plaintiff was not deceived 
by any of the recitals in the deed of sale, 
that he had constructive notice of the mort- 
gage to defendant No. 2, and that there was 
no gross negligence on the part of defendant 
No. 2. 

Against this decision the plaintiff has 
appealed and the points raised for our con- 
sideration are 

1. Whether the defendant’s mortgage is 
a real or fictitious one ? 

2. Whetherthe defendant is not ectopped 
against the plaintiff by reason of certain 
recitals in the conveyance under which 
defendant No. 2 sold the property to defen* 
dant No. 1. 

3. Whether defendant No. 2 has not 
forfeited his priority by reason of his having 
parted with the title-deeds and having been 
otherwise guilty of gross negligence so as to 
enable the defendant No. 1 to raise money 
on mortgage from the plaintiff on the foot- 
ing that the property was unencumbered. 
It appears that the defendant No. 2, one 
Abdul Aziz, an old man of 70, purchased 
the property which consists of 12 cottahs 
8 chiUaJhSj 10 square feet of land with an 
old masonry dwelling house upon it, known 
as 81, Karrya Road, Ballygunge, in the 
suburbs of Calcutta, but included within the 
Calcutta Corporation but not in the original 


jurisdiction of the High Court, for 
Rs. 22,000, in the year 1909. 

The property not letting at its proper 
value the defendant No. 2 and his son, who 
is a mohurrir in the office of the Superin- 
tendent of Political Pensions and was for- 
merly Assistant Record Keeper in the 
Alipore Magistrate’s Office, determined to 
sell it and, according to the sale-deed, to 
invest the cash proceeds in other property. 
The defendant No. 1 made an offer of 
Rs. 32,000 which was evidently accepted by 
the defendant No. 2 on the footing that the 
whole was going to be paid in cash, though 
the evidence on defendant No. 2’s side is so 
conflicting as to what actually happened 
that it is difficult to assert anythino; in con- 
nection with it except that the defendant 
No. 2, his son and the Pleaders and other 
witnesses cannot all be speaking the truth. 

The evidence of the Pleader Jiban Hari 
Mukerjee. who seems to have impressed the 
learned Subordinate Judge very much by 
his ingenuous ignorance of law and his 
far too frank admissions of careless neglect 
of his client’s interests, is of extreme 
importance in elucidating the very extra- 
ordinary transaction whereby the property 
passed under a registered kahala with full 
consideration to the defendant No. 1 and 
yet is said to have remained in the posses- 
sion of defendant No. 2 under a mortgage, 
which purported to be a simple mortgage, 
for the major portion of the consideration 
to be paid in instalments. 

This mortgage is sought to be varied by 
evidence of an oral agreement changing it 
into a mortgage with possession. The 
arrangement alleged by defendant No. 2’s 
son is that the defendant No. 1 agreed to 
pay Rs. 2,500 in cash but being unable to 
do so he paid Rs. 600 only in cash, and 
gave a hand-note for Rs. 2,000. This 
hand-note is not forthcoming and the evi- 
dence regarding it is conflicting, some 
saying it was in favour of the defendant 
No. 2’s son, others saying it was in favour 
of the father. 

For the balance Rs. 29,500 the defendant 
No. 1 executed a mortgage on the bouse to 
be paid in instalments without interest. 
Roth the sale-deed and the mortgage were 
registered on the same day, viz , 26th July, 
1911, and they purport both to have been 
executed on the 25th July, but it is a 
curious and wholly unexplained fact that 
the sale-deed was executed in the Pleader 
Jiban Hart’s office while the mortgage-deed 
was executed in the office which the 
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defendant No. 2’s son calls his office but is 
resdly a part of the Magistrate’s office at 
Alipur, where the assembling of the parties 
for such a transaction must have been 
■wholly unauthorised, and carried out in 
secret without the knowledge of Golam 
Mohiuddin’s superiors. 

The Pleader Jiban Hari now wants to 
make out that he drafted the passage about 
the consideration for the sale with full 
knowledge of the intended mortgage and 
that he did not mention the mortgage 
because the mortgagee was to remain in 
possession. 


The passage in the sale-deed is marked 
(L) and purports to be the statement of 
Abdul Aziz. It runs as follows : — 

I, being in need of money for purchasing 
other propei-ty, notified to£ell the said pro- 
perty, and you having agreed to purchase 
the same for a consideration of Es. 32,000 
(thirty-two thousand rupees), I sell the said 
property for the said consideration to-day 
and by executing this deed in your favour, 
I do hereby agree and promise that all 
rights, ownership and interest and title 
which I had in the property sold, do hereby 
devolve upon you from to-day. 

This he says was drafted on the vendor’s 
son’s insoTuctions. As regards the other 
curious recital contrary to the facts mark- 
ed (B) in the mortgage-deed, he says that it 
does not represent the arrangement come to 
between the parties immediately before the 
execution of the conveyance and the 
mortgage-deed. In the mortgage-bond the 
defendant No. 1 mortgagor says : * ‘ The 

property is retained in my possession and I 

Collectorate rent and the 
Municipal taxes, etc,, from my own pocket. 
I deliver to you the documents mentioned 
m the schedule (go) below as yoiir title- 
deeds.” Yet the Pleader says the arrange- 
ment immediately before the execution of 
the mortgage and the conveyance was totally 
ifferent and that the deeds, as they stand 
^re drafted “ 2 or 3 or 4 or 5 days before 
h© execution of the deeds.’’ Nevertheless 
he did not think it necessary to make any 
alteration in the drafts which, whatever 
heir legal effect may be, are certainly cal- 
culated to deceive a subsequent mortgagee 
or purchaser, aud were fraud pleaded in a 
^se like this, the recitals would certainly 
he evidence for what they were worth of 
possible fraud and would, therefore, perhaps 
come within the purview of the judgment 
of Jenkins. J. inMohindra Chandra Nandy 


V. Troylockho Nath Bur at (l), which we 
shall refer to more at length later on when 
we come to consider the question of “ gross 
negligence.” Now turning to the evidence 
of the old man Abdul Aziz it appears that 
he executed the sale-deed in Jiban Hari 
Pleader’s office, which is near his dwelling- 
house in Kidderpur. He was not present 
when the mortgage-deed was executed and 
he says the hand-note for Bs. 2,000 was in 
favour of his son. All he got himself was 
Bs. 500 in cash and the registration receipt 
for the sale-deed to protect his mortgage. 
This, he would have us believe, he handed 
over to defendant No. 1 because he wanted 
to make a copy of the sale-deed. 

The loan was for 5 or 7 days, yet the 
defendant No. 1 was allowed to retain it 
for two months and eventually use ic to 
raise money from the plaintiff, though a 
copy could easily have been obtained from 
the Registration Office at very small ex- 
pense. 

But still more curious is the making over 
of a large number of documents, most of 
them in no sense documents of title, to the 
defendant No. 1 by the vendor’s son in- 
dependently of his father on the same 
flimsy excuse. One may well ask what 
could he want with promissory on-demand 
notes and plans of proposed privies and 
other works never executed, when he was 
not to have a day’s possession of the pre- 
mises. The learned Counsel for the respon- 
dent suggests that the defendant No. 2 and 
his son are endeavouring to place their 
case too high when they say defendant 
No. 1 never had possession and that what 
probably happened was that they resumed 
possession when defendant No. 1 ran away 
in Septembar 1911 leaving the mortgage 
instalments unpaid. 

But if that is so, not only is the evidence 
of the defendant No. 2 and his son but 
that of the candid Pleaders on whom the 
Subordinate Judge relies rooted and 
grounded in falsehood. 

The absence of defendant No. 2 at the 
execution of the mortgage, its secret pre- 
paration as an after-thought in a Government 
office, where .such a transaction had no 
business to bo carried out, the hand-note of 
Bs. 2,000 to the son, though the documents 
recite that it was in favour of the father, 
convince us that the father, having accepted 
Bs. 3,500 as earnest money and agreed to 
the remainder being paid in instalments on 

(ij (1898) 2 C, W. N.Tso. 
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simple mortgage-bond ^Yithout interest, was 
put otf with a present payment of Rs. 500 
and left the rest of the negotiation to the 
son. The whole transaction is full of 
suspicion and supported and excused by 
evidence much of which is deliberately 
false. 

1 ^ the mortgage with possession 
incapable of proof in face of the regis- 
tered document, but the evidence which is 
given in respect of it by the four most 
important witnesses in the case, the defen- 
dant No. 2, his son and bis two Pleaders, 
is, as we have seen, false and has almost 
to be admitted to be false hv learned 
Counsel in order to get over the legal 
difficulty of the passing of the proiierty by 
sale on full considemtion. 

He at first endeavoured to defend the 
retention of ix)ssession on the ground that 
the non-payment of Rs. 2,500 in cash 
justified it. 

But the acceptance of a hand-note and 
a mortgage as full consideration negatives 
this and there was no attempt to support 
the Pleader— witness’s absurd contention 
that possession could be retained until the 
instalments of the mortgage \Yere paid. 

This is one point on which we find the 
defendant No. 2’s case is damaged by false 
evidence, and another portion of the evidence 
which we cannot believe is the stoi*y of the 
receipt and documents being made over 
bona fide to the defendant No. 1 for taking 
copies. It is perfectly clear that the title- 
deeds were handed over to him on execution 
of deed of sale and that in the subsequent 
mortgage-deed executed in another place he 
undertook to return them. 

By the most extraordinary carelessness 
the old man Abdul Aziz and his incompe- 
tent Pleader, Jiban Hari Mukerjee, left the 
receipt for the deed of sale in defendant 
No. I’s hands with all its false and mislead- 
ing recitals and the question before us is, 
whether the plaintiff cannot plead an 
equity to postpone the mortgage to defen- 
dant No. 2 which appears to contain 
perfectly true recitals, though the defendant 
No. 2 and his witnesses have taken so much 
trouble to prove that they are false. 

Now we have to ask ourselves what is the 
meaning of all this apparently foolish 
misrepresentation and false statement. 
Ordinarily speaking such conduct would be 
evidence of fraud, but it is difficult to see 
what object was sought to be attained by 
this chicanery and the plaintiff is of 
course unable to ^sign any fraud because 


he knows nothing of the secret dealings of 
the parties. But if there was no fraud, 
it is difficult to avoid the inference that 
there was gross and culpable negligence in 
fact, and the sorry figure cut by the Pleader 
who is responsible for the documents in the 
witness-box lends colour to that inference. 

On the facts proved by the evidence for 
the plaintiff we have no hesitation in hold- 
ing with the learned Subordinate Judge 
that the plaintiff was induced to advance 
Rs. 13,000 to defendant No. 1, on the 
strength of the clear title in his hand and 
that the evidence, which is amply sufficient, 
is not recalled nor even impugned in cross- 
examination. The learned Counsel lor 
respondent urges that both plaintiff and 
defendant No. 2 have been defrauded by 
defendant No. 1 and that defendant No. 2 
stands to suffer a* very heavy loss compared 
with plaintiff, who took a speculative 
mortgage with the usual risks. The defen- 
dant No. 2 s mortgage on the other hand 
was consideration for a valuable property 
belonging to the defendant No. 2 and he 
should not be the loser by postponement. 
This is on the merits. But on the law he 
strenuously argues that there is no defect 
in form in the conveyance and that although 
the recitals in it might be a very good 
answer to a claim for an unpaid vendor’s 
lien it is no answer to a valid registered 
mortgage. It is argued upon the authority 
of Mohindra Chandra Nandy v. Troylockho 
JVatk Burat (1), to which we have already 
referred, that there must be fraud or some- 
thing indicating fraud to bring the case 
within S. 78 of the Transfer of Property 
Act, and that although the rule in this 
Court, contrary to the view held by the 
Bombay Court, is that registration 'is not 
per se notice, yet where there has been a 
search there is an irrebuttable presumption 
that the searcher had notice of the registered 
encumbrance, and for this the case of Ak/ioy 
Kumari Debi v. Kanai Lal Kundu (2j is 
relied on and the reasons given by Dart in 
his work on Conveyancing. A mere case of 
carelessness, such as it is argued occurred 
here, would not have such serious conse- 
quences particularly in a country where 
transfers of property are registered. More- 
over the plaintiff, it is alleged, has been 
guiltj’- of neglect of the plainest duties of a 
mortgagee in not demanding requisitions of 
title though he acted through a Calcutta 
Solicitor, in not searching the Municipal 
Registers and not seeking for an explanation 

(2) (1912) 16 I. C. 6i8. 
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of the absence of any express words 
showing payment of the consideration- 
money in cash. It was also argued, as 
we have seen, that possession is notice. 

To deal with the last point firet. It is 
now conceded that the right to possession 
passed absolutely to the vendee defendant 
No. 1 by the sale-deed and the plaintiff 
has, in our opinion, clearly established 
that when he went to see the property 
with a view to advancing money on it, 
the defendant No. 1 had the key, opened 
the door and showed the premises. From 
enquiries on the spot he came to know 
that defendant No. 1 W’as in possession. 
The Subordinate Judge is in error in saying 
that the plaintiff’s deposition shows that 
he merely paid a flying visit for a few 
minutes and asked a casual neighbour 
who the owner was and came away. The 
whole incident of the broker and the key 
which is unrebutted is ignored by the 
learned Subordinate Judge. The defen- 
dant No. 2 has to admit through his learned 
Counsel that he must have given possession 
to defendant No. 1, otherwise he would be 
guilty of defrauding the defendant No. 1 
by taking money and a hand-note from 
him and a mortgage wholly without consi- 
deration. That being so, the gravest 
suspicion falls on the whole transaction, 
the recitals in the documents being false, 
the evidence being false and the trans- 
ition being carried out in a most 
irregular manner at a most irregular place. 
The Pleader, who is the first witness to the 
mortgage-deed, admits that he was not 
present at its execution but signed it later 
on the admission of the executant. Whether 
the son of defendant No. 2 wanted to 
defraud defendant No. 1 and get Rs. 2,500 
for an inoperative sale is not now before us 
inasmuch as defendant No. 1 does not 
appear, but it is quite clear that at that 
time defendant No. 1 had no fraudulent 
mtention. His fraud, if any, had its first 
inception when his pecuniary difficulties 
pressed hard upon him and the negligence 
of the defendant No. 2 and his son gave 
Ifim the opportunity of deceiving the plain- 
tiff. Upon this it has been argued for the 
respondent that you cannot get damages 
for an innocent misrepresentation of Com- 
mon Law. 

Derry v. Peek (3) and in Appeal Cases 
(1902) in the House of Lords, Lord 

^ ( 3 ) (1889) 14 App Cas. 337 = 58 L. J. Ch. 


Halsbury is referred to as saying that it is 
not your duty to guard against criminal 
offences. It cannot be negligence to trust 
a person who can only take advantage of 
you by means of a crime. Now the answer 
to the first pju't of this contention is that no 
one is seeking damages for misrepresenta- 
tion or negligence in this case. A purely 
equitable relief is sought for here and we 
have nothing to do with any question of 
damages or compensation at Common Law. 
In the same way the criminal act of fraud, 
if any, was oommitted by defendant No. 1 
against the plaintiff and not against defend- 
ant No. 2. Defendant No. 2 was never 
deceived. He accepted full consideration 
for his sale and thought he had made a very 
good bargain. The agreement, if it had 
any force at all, would tell in the plaintiff’s 
favour, but there is nothing to show that 
defendant No. 1 is amenable to the crimi- 
nal law. 

He did not seek out the plaintiff or make 
any representation to him. The plaintiff 
saw the property, satisfied himself as to the 
possession, placed the verification of title 
in the hands of his Solicitor and there is 
nothing on the record to show that the 
defendant No. 1 ever brought himself 
within the clutches of the Indian Penal 
Code. Indeed the respondent had to admit 
that it would be very difficult on the facts 
to get a verdict of cheating against the 
defendant No. 1. The defendant No. 2 
had secured what he considered a very 
good bargain for his rather unprofitable 
property. 

The Pleader Jiban Hari Mookerjee says 
both parties were his clients and the whole 
transaction was open and above board. 

The son of defendant No. 2 says he had 
known the defendant No. 1 two years before 
the sale. He had a new arat of jute busi- 
ness at Munshigunj in Decca District and 
a press and tailoring business in Calcutta. 
Nothing was then known of his being 
unable to meet his liabilities. Defendant 
No. 2 does not seem to have any very good 
case for sympathy on the merits. That 
being so, let us examine the legal conten- 
tions which arise on the Subordinate 
Judge’s judgment. 

We are not called upon to hold that the 
prior mortgage of defendant No. 2 was not 
a bona fide and valid document, though the 
circumstances under which it was created 
and the conduct of the defendant No. 2’s 
son in respect of it are suspicious. The 
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first important question of law is as to 
notice. 

S. 3 of the Transfer of Property Act says : 
“A person is said to have notice of a fact 
■when he actually knows that fact or when 
but for wilful abstention from an enquiry 
or search which he ought to have made, or 
gross negligence, he ■svould have known it.” 
Now it is perfectly certain that plaintiff did 
not actually know that the property was 
mortgaged to within a few rupees of its 
nominal and greatly enhanced value. If he 
had, he ■U’ould have been mad to have 
advanced Rs. 13,000 on it, and being a 
money-lender, it is not likely that be was 
blind to his own interest. The only way 
in which this substantial finding of 
ignorance in fact could be met would be bj* 
arguing, as it was argued, that defendant 
No. 1 was colluding with the plaintiff to 
rob defendant No. 2. There is no evidence 
of this and the Subordinate Judge has 
rightly held that there is strong evidence to 
the contrary, though he is wrong in saying 
that there are “ a host of independent 
witnesses” on the point. If in fact, there- 
fore, he did not know', how is he to be 
saddled with constructive notice? In two 
ways, it is argued : (l), because he had a 
search made in the Registration Office and 
(2) on the authority of Akhoy Kumari 
Debi V, Kanai Lai Kundu (2) that resulted 
in a presumption of notice of the contents 
of the book and it could not be rebutted by 
the mere statement that though a search 
was made it was \msuccessful. 

We may accede to this narrow proposition, 
although it is based upon a fresh decision 
by which, as the learned Judges point out, 
we are not bound. But it was sought by 
learned Counsel to erect this very simple 
presumption by way of caution against 
fraud into an irrebuttable presumption that 
the person who had a search made had 
notice in every case and if we held other- 
wise, w 0 were strongly pressed to refer the 
decision cited to the Full Bench. In 
support of this contention we are referred 
to Dart on Vendors and Purchasers, 
page 901, where he says: ” The duty of 
the solicitor being to inform the client of 
the defect in the title, the presumption that 
he has done so is sui juris et de j urcy the 
danger of perjury being too great to 
admit of the presumption being rebutted 
by evidence.** The passage in Dart 
has, of course, no reference to this ques- 
tion of registration and search. That is, 
as the Judges in Akhoy Kumari Debi v! 


Kanai Lai Kundu ( 2 ) point out, a simple 
presumption of fact depending on the 
circumstances of the particular case. 

AVe cannot put it better than in the 
words of the learned Judges themselves 
as to what was then before them. They 
say : “ all that is said here is that a 
search was made but without success. 
There is no attempt made to explain this 
want of success, no suggestion of any 
special or qualifying circumstance which 
would justify the treatment of the case as 
exceptional. ’* 

Here very much the reverse is the case. 

.All the title-deeds were before the 
attorney and he approved the title. He 
was then instructed to search for encum- 
brances and he employed the managing 
clerk of the defendant No. i s attorney 
to make the search. To excuse his 
conduct he states that this Haripado 
Chatterji is joint clerk of himself and 
Romesh Babu, the attorney of the com- 
mon adversary defendant No. i. He 
admits that the plaintiffs ordinarily 
search through their own man. Upendra 
Talukdar. He being away the attorney 
was asked to make the search and he 
admits that the responsibility for the 
search is theoretically his. When he 
employs the principal clerk of the 
attorney of defendant No. i who was 
strongly interested to see that the en- 
cumbrance was not discovered, we can 
easily see how easily this Haripado, 
who identified defendant No. i at the 
Registration Office on the 21 st Sep- 
tember. 1911 and then described 
himself as managing clerk of Romesh 
Chandra Bose solicitor and nothing else, 
could be induced by defendant No. i to 
suppress the encumbrances. No man of 
the plaintiff was allowed to go with him 
though plaintiff has numerous men look- 
ing after his legal business. 

The evidence in regard to this search 
is so suspicious that we are inclined to 
agree with the Subordinate Judge that 
it is extremely doubtful whether there 
was any search at all. At any rate no 
presumption can be raised against the 
plaintiff on a search made by the 
managing clerk of the enemy’s attorney. 

Secondly, it is said S. 3 does not 
apply on account of gross negligence. 
Now this is alleged to be the non-inspec- 
tion of the Municipal papers, not obtain- 
ing requisitions of title, and not requiring 
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an explanation of the absence of express 
words as to the passing of consideration. 

The Municipal papers have been print- 
ed by the respondent in a separate book 
and they show nothing except that Abdul 
Aziz was registered in 1909, and that he 
paid the taxes for the quarter before the 
sale and for the quarter after, the house 
being admittedly unoccupied bj'a tenant. 
The sale was in the middle of the 
quarter and so was the disappearance of 
defendant No. i. So that nothing would 
appear from the Corporation papers and 
the plaintiff was entitled to assume from 
the recent transfer from Abdul Aziz to 
defendant No. i in July that the name of 
Abdul Aziz would still appear during the 
quarter July to September, and the 
registers could show him nothing. 

Requisitions of title are a matter for 
the solicitor. He was instructed to get 
them but informed the plaintiff on the 
title-deeds that the title was good. 

The sale-deed was registered at a 
^ofnssil office and there is no practice 
outside Calcutta, and certainly no such 
presumption as that laid down by Dart 
for England, that the solicitor has made 
requisitions of title. In this case the 
fact remains that he had not, though he 
appears to have made the plaintiff 
believe that he had and appears to have 
been acting hand in glove with defendant 
No. i*s attorney to the detriment of the 
plaintiff. Neither the Attorneys for the 
plaintiff nor the Pleaders for the defen- 
dant No. 2 come very well out of the 
witness-box. As regards the recitals in 
the sale-deed, whatever may be the strict 
legal effect of such statements in England 
we are unable to hold that the plaintiff, 
was put upon any enquiry as to the 
consideration by reason of the absence of 
a memorandum of consideration. It 
may have been the duty of the Attorney 
Sailendra to look into the matter, but 
his evidence shows he clearly neglected 
his duty and makes light of his responsi- 
bility. We are of opinion that the words 
used were deliberately inserted to give 
the impression that the consideration 
had passed in cash, and we derive 
from Jiban Hari Pleader^s evidence 
that that was the original suggestion 

made to satisfy the old man, defendant 
No. 2. 

It does not, therefore, matter whether 
the words according to strict English 
tules of conveyancing can bear that inter- 


pretation in law. The question is that 
the parties on the one side intended to be 
believed and the parties on the other 
side were induced to believe by the 
words used. On the whole, therefore, we 
are able to find as a fact that plaintiff 
had no notice of the defendant No. 2’s 
prior encumbrance, that steps were taken 
throughout the transaction to keep that 
knowledge from the plaintiff and that he 
cannot be saddled with constructive 
notice by reason of any search improperly 
made by a man from the enemy’s camp, 
or any omission to make enquiries which 
were infructuous in the one case, and on 
the face of the documents superfluous in 
the other. 

The other main point of law on which 
the Subordinate Judge has held against 
the plaintiff is with regard to the appli- 
cation of S. 78 of the Transfer of Pro- 
perty .-^ct. 

That section says : “ ^^'here. through 
the fraud, misrepresentation or gross 
neglect of a prior mortgagee, another 
person has been induced to advance 
money on the security of the mortgaged 
property, the prior mortgagee shall be 
postponed to the subsequent mortgagee.” 

Now there is no allegation or proof of 
any actual fraud on the part of the prior 
mortgagee in this case, though his con- 
duct is such as it is difficult to explain 
without assuming that he had the inten- 
tion to deceive some one to his own or 
his son’s advantage; nor is there any 
misrepresentation as defined in S. 18 of 
the Contract Act, though there is a great 
deal of misrepresentation in the ordinary 
sense of the word. The question 
remains, is there any “ gross negligence”? 

Now whatever definition we take of the 
three ingredients in the section, fraud, 
misrepresentation or gross negligence, it 
is clear that the section makes them 
disjunctive and that one cannot be defined 
in terms of the other or others. They are 
three different kinds of conduct and are in 
no way co-extensive. The ruling, therefore. 
inMonindra Chandra Nandy v. Troylockko 
Nath Burat (i), which was the decision of 
a single Judge sitting on the original side 
of this Court and governed more directly 
by English practice and precedents than 
we are, cannot be taken to mean as was 
argued by learned Counsel that there is 
no postponement apart from fraud. The 
learned Judge, who after holding the 
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offices of Chief Justice of Bombay and of 
this Court has now been elevated to the 
Judicial Committee of the Privy Council, 
cannot be for one moment suspected of 
ignoring the clear distinction drawn by 
S. 78 of the Transfer of Property Act 
between the three different kinds of con- 
duct which raise an equitj’’ against the 
prior mortgagee. 

It is true that the English cases which 

he cites not as authorities but guides do 

seem to import the idea of fraud, if only 
by implication, although the distinction 
drawn by S. 78 is clearly made by Lord 
Justice Turner in Hunt v. Elmes (4), but 
all that is derived from those cases is that 
the mere omission on the part of the 
mortgagee to take and keep the title- 
deeds is not of itself gross negligence 
and the existence of gross negligence must 
be determined according to the circum- 
stances of each case, and one of the cir- 
cumstances to be taken into consideration 
here is the fact that in this country a 
universal system of registration exists. 
Some remarks follow which might be 
construed to imply that the learned Judge 
was re-importing the Bombay view that 
registration is notice, into this Court 
which has always held to the contrary, 
but a careful consideration of the facts of 
that case precludes us from ascribing anj' 
such intention to the learned Judge. 

The Maharani in that case was not the 
owner of the property. She took a mort- 
gage after every proper enquiry and 
perfected her title by registration, and 
the only fact against her was that her 
agent followed the mofussil practice and 
re-turned the title-deeds to the mortgagor. 
Here the owner while transferring his 
property by sale took particular pains 
to conceal what the real considera- 
tion was, and though he registered the 
mortgage, deliberately suppressed all 
reference to it in any statement of con- 
sideration and for some unknown reason 
made it appear on the face of the 
title-deeds that there was no such 
mortgage. His handing over the sale- 
deed to defendant No. i enabling him 
to give an equitable mortgage to plaintiff 
in Calcutta, where the parties reside, 
and actually inducing him to advance 
Rs. 13,000 on the strength of the title- 
deeds was , therefore, we think, gross 

(4) (i860) 2 De G. F. & J. 578 = 30 L. J. 


negligence, and we are fortified in this 
opinion by the more recent case of 
Walker V. Linon (5), where Parker, J., 
as he then was, points out that the fraud 
mentioned in the older cases cannot have 
been such conduct as would justify a 
Judge or Jury in finding there had been 
actual fraud but such conduct as would 
justify the Court of Chancery in con- 
cluding that there had been fraud in 
some artificial sense, just as in the case 
now before us it is difficult to account 
for the duplicity and concealment of the 
defendant and his son on any other 
supposition than that they intended 
to defraud some one, but at the same 
time on what we can only gather from 
the record there is nothing to show 
what that fraud was or in fact whether 
there was any fraud in the ordinary sense 
of the word at all. 

Then, again, as regards the ridiculous 
story that the defendant No. I was 
allowed to keep the title-deeds for two 
months to make copies which he had 
undertaken to make in five or seven days> 
Parker, J., says ; ‘ There are subsequent 
cases which suggest that at any rate in 
cases of postponement based on no 
enquiry having been made for the deeds, 
fraud is not necessary. It is for example 
clear from the case of Oliver v. Hinton (6) 
that a purchaser obtaining the legal 
estate but making no enquiry for the 
title-deeds or making enquiry and failing 
to take reasonable means to verify the 
truth of the excuse made for not produc- 
ing them or handing them over, is, 
though perfectly honest, guilty of such 
^ssllgcnce as to make it inequitable 
for him to rely on his legal estate so 
as to deprive a prior incumbrancer of his 
priority. ** 

On that case Lindley, M. R., said that 
to deprive a purchaser for value without 
notice of a prior encumbrance of the 
benefit of the legal estate it is not essen- 
tial that he should be guilty of fraud. 

^ Here defendant No. 2 or his son, who 
did all his business for him, had full 
notice by default in the instalments 
that defendant No. i was not a good 
paymaster and might be unscrupulous in 
raising money for his needs, yet he per- 
sistently neglected to secure the return 
of the title-deeds being put off with 

(s) (1907) 2 Ch. D. 104-76 L. J. Ch. 500. 

(6) (1899) * Ch. 264^68 L. J. Ch. 583. 
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flimsy excuses that copies could not be 
taken owing to certain deaths in the 
family. As the learned author of Fisher 
on Mortgages points out at page 573, 
S. 1122 of his work, Parker, J., reviews 
elaborately all the previous authorities 
and displaces the more narrow view 
previously held as to the necessity for 
fraud being shown. 

The only other English cases we need 
refer to is that of Colyer v. Finch (7), 
where Campbell, L. J., says. “ Cases are 
very different to deal with when you are 
obliged to use vituperative epithets (like 
‘ gross 0 in order to enunciate a principle. 
What constitutes ‘gross negligence’ is 
always excessively difficult either to 
define, or, by way of anticipation, to 
illustrate, but it appears tome at present, 
that none of the cases, as far as 1 am 
aware of them, would entirely justify 
what was done by the mortgagee here ” 
and under the circumstances of that case 
he held, as we must hold under the 
circumstances of this case, that the 
leaving of the title-deeds with defendant 
No. I was an act of gross negligence. 
Of Indian cases we have had cited before 
us and considered the cases of Madras 
Building Company v. Bowlandson (8), the 
same case in appeal Shan Maun Mull 
V. Madras Building Company (9), Banga- 
sami Naikan v. Annamalai Mudali (10), 
and Manji Karimbhai v. Hoorbai (i i) (the 
last on the question of notice). All these 
cases deal with the points on the parti- 
cular facts and circumstances of those 
cases, but what we derive from them is 
that, in a case like the present, neglect 
to recover the title-deeds by a vendor 
from a vendee who has secured the 
greater part of the purchase-money to the 
vendor by giving him a mortgage on the 
property itself, when the vendor has full 
notice that the vendee is impecunious 
and a bad paymaster, and whereby the 
vendee is enabled to obtain a second 
mortgage on the property by deposit of 
the title-deeds, is gross and culpable 
negligence, and is rendered more so by 
a deliberate suppression of the existence 
of the mortgage in the sale-deed and a 

^ (7) (1854-56) s H. L. Cas, 905=^26 L. J. Ch. 

^S- 

(8) (1890) 13 Mad. 383. 

(9) (1892) 15 Mad. 268. 

(10) (190S) 31 Mad, 7. 

(* 9*0 3 S Bom. 342—8 I. C. 752. 


suggestion that the purchase-money was 
required in cash and paid accordingly. 

Further that registration not being in 
itself notice, a search made by the clerk 
of the solicitor to the vendee who has an 
interest to conceal the encumbrance from 
the second mortgagee cannot saddle the 
latter with notice of the encumbrance. 
These two findings dispose of the appeal, 
which must accordingly be decreed so far 
as the lower Court refused to give relief 
to the plaintiffs against defendant No. 2 
and it will be declared that the mortgage- 
bond of the 25th July. 1911 to the defen- 
dant No. 2 be postponed to that of the 
2ist September, 1911 in favour of the 
plaintiffs, that this day six months be 
fixed as the time for the defendants 
Nos. I and 2 jointly or severally to pay 
to the plaintiff the sum due on his mort- 
gage with interest and costs and if the 
amount is not paid on that date, the 
mortgaged property will be sold. 
V.B./K.K. 

Appeal decreed in part. 
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Sharfuddin and Teunon, J.J. 

Deputy Superintendent and Bemetn 
brancer of Legal Affairs, Betigal — Peti- 
tioner. 

v. 

Kailash Chandra Ghose and another 
Opposite Party. 

Criminal Revn. No. 1034 of i 9 i 4 > 
decided on 19th August 19141 against the 
order of Sessn. Judge, Pabna, dated 12th 

May, 1914- 

Criminal P. C. (5 of 1898), S.. 235 and 239- 
Wrongfal confinement of several persons for 
one purpose of extorting money— Whole affair 
was one transaction and the offences can be 
joined in one tiiaL 

Where certain persons were wrongfully con- 
fined by the accused, who fined them and realized 
a certain portion of the fines and released them 
on their promising to pay the balance of the 
fine three days later, but on their failing to do 
so they were again confined, maltreated and 
shoe-beaten and were turned out by the accused 
on being informed that the Police were coming ; 

Bdd, that as they were all confined for one 
purpose r.r., for the purpose of extorting money, 
the whole thing was one transaction and that 
there was no misjoinder of charges if they were 
tried together. (P. 42 » C. 2.] 
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Orr — for Petitioner. 

J.N. Hoj/y Harish Chandra Ray and 
Jogendra Narayan Maiiimdar — for 
Opposite Party. 

Judgment. — 'I'his Rule was issued 
calling upon the District Magistrate of 
Pabna and the opposite party to show 
cause why the order of the Sessions 
Judge, dated the 12th May, 1914, should 
not be set aside and the appeal re-heard 
on the merits. It appears that the two 
accused, Kailash Chandra Ghosh and 
Ram Chandra Ghosh, were tried under 
347, 352 and 352 coupled with S - 1 14, 
Indian Penal Code, convicted and sen- 
tenced. On appeal to the Sessions Judge 
an order was passed for are-trial on the 
ground of misjoinder. In order to under- 
stand hew the question of misjoinder arose 
certain facts have to be stated. There 
is a gentlemen named Rai Banamali Ray 
Bahadur who is a zemindar. I'here is a 
prevailing practice in his estate that no 
one is allowed to slaughter cows. It 
appears that on the Bakr-id day just 
before the occurrence, some Muham- 
madans slaughtered a cow’. This was 
considered to be a breach of the practice 
of the estate and on the 14th December 
four men, viz,, Mazamali Shekh, Abdul 
Shekh, Umedali Shekh and Manik 
Shekh, w'ere called to the cutchery by 
two peadas, and the Inspector and naib 
fined Abdul Shekh Rs. 200, and Maza- 
mali, Umedali and Manik Shekh Rs. 50 
each on account of the slaughter of the 
cow. It appears that on the 14th Decem- 
ber only Rs. 9 was realised and the rest 
was promised to be paid three days later. 
On the 17th, the rest of the money was 
not paid, with the result that on the i8th, 
these persons w’ere again brought to the 
cutchery and again confined. On coming 
to know that information had been sent to 
the Police on behalf of the confined 
persons, they were beaten with shoe and 
ejected from the place in which they had 
been wrongfully confined. The question is, 
whether the occurrence that took place on 
the 14th Decemberand the one that took 
place on the 18th December were two dis- 
tinct transactions or form parts of one and 
the same transaction. It appears that the 
object was to punish certain Muham- 
madans of this estate for a breach of the 
rule of that estate in slaughtering a cow. 
It was with that object these four persons 
were brought to the cutchery, fined and a 


portion of the fines realised. These men 
had promised to pay the balance of the 
fines three days later, but they failed to 
do so, and so on the i8th, it is said, 
wrongful confinement again took place. 
There can be no doubt, therefore, that 
what took place on the iSih was in con- 
tinuation of w'hat took place on the 14th. 
It has been contended that on the 18th, 
another offence was committed, namely, 
offences under Ss. 332 and 352 read with 
S. 114, Indian Penal Code. rherefore, 
this was a distinct offence and not in the 
same transaefcion. even supposing that 
the wrongful confinement on both days 
constituted one transaction. W’e think 
that tlie shoe-beating and other mal- 
treatment of the M uiiammadans when 
released from their wrongful confinement 
were the concluding portions of the same 
transaction. They were all confined for 
one purpose, namely, for the purpose of 
extorting money, and on being informed 
that the Police were coming, these men 
were shoe-beaten and turned out. The 
whole thing was really one transaction. 
'I'he learned Sessions Judge was, how- 
ever, of opinion that these were two 
distinct transactions. Therefore, he held 
that there was a misjoinder and ordered 
a re-trial. The view that we have taken 
on the facts stated above is supported 
by the cases of Emperor v. Eatto 
Hanmant S/iahnpnrkar {\) and Emperor 
V. Shernfnlli Allibhoy (2). Our attention 
has also been directed to two cases by 
Mr. Roy, the Counsel for the accused, 
viz., the cases of Bndhai Sheikh v. 
Emperor (3) and Gul Mahomed Sircar v. 
Cheharu Mandal (4). The facts of the 
two last-mentioned cases are different 
from the facts of the present case. 

W’e. therefore, make the present Rule 
absolute, set aside the order of the 
learned Sessions Judge, dated the 12th 
Maj’, 1914, and direct that the appeal be 
now heard on the merits. 

Let this record be sent down at once. 
V.B./R.K. 

Rule made absolute. 

(1) (1906) 30 Bom. 49. 

(2) (1903) 27 Bom. 135. 

(3) (1906) 33 Cal. 292. 

(4) (1906) 10 C. W. N. 53. 



1916 


Peary Mohun v. Chandra Sekhar 


Calcutta 43 


A. 1. R. 1916 Calcutta 43 

JENKINS, C. J. AND CHATTERJEE, J. 

Feary Mohun Mukerjee and another — 
Defendants — Appellants. 

V. 

Chandra Sekhar Sarkar and others — 
Plaintiff and Defendants — Respondents. 

Appeals Nos. 358 and 370 of 1909, 
decided on ist June, 1915, from the 
Original Decrees of Offg. Sub-Judge, 
2nd Court, Hooghly, dated 17th May, 
1909. 

(a) Civil P. C. (5 of 1903), O. 2. R. 2— Suit by 
Qtafructuary mortg'agee for possession does not 
bar subsequent suit for redemption. 

A mortgagee sued for the recovery of posses- 
sion of immovable properties mortgaged by 
right of ijara and obtained a decree for posses- 
sion, with aright to be in possession thereof so 
long as the moneys for which the properties were 
mortgaged were not re-paid out of the income 
arising from them : 

Beld, that this was a decree in a suit or 
ejectment and that a separate uit for redemp- 
tion was not barred by S. . ,4 of the Civil 
Procedure Code, 1882. [P. 43. C. 2 & P. 44, C. i.} 

(b) Civil P. C. (5 of 1908 ), S. 97 — (Per 
Coxtj J.) — Appeal against preliminary decree — 
Final decree passed pending appeal — Appeal can 
be heard. 

Per Cox^, J . — An appeal filed against a preli- 
minary decree can be heard although since the 
appeal was lodged, a final decree has been 
passed which has not been appealed against. 

[P. 46, C. 2.) 

Mohendra Nath Hoy, Haradhan Chat- 
terjee^ Kumar Sankar Moy, Bagram and 
Har Prasad Chatterjee — for Appellants. 

Jyoti Prasad Sarbadhikart\ Kurunamoy 
Bose and Panchanan Ghose — for Respon- 
dents. 

Facts of the case appear from the 
following dissenting judgments : — 

Roy, J, — I regret that I cannot agree. I 
am of opinion that a suit for redemption 
lies and that the plaintiff is entitled to 
relief on the plaint as framed by him. 
We should treat the plaint as one for 
redemption on the original mortgage of 
June 1867. There was a suit No. 3 of 
1876 by the mortgagees and the decree 
runs thus : — “ For recovery of possession 
l>y right of ijara of a four-anna share of 
the rights to the mahalSt Mauza Gopal- 
nagar Majher Char, Mauza Nuta Char, 
Bhowanipur and village Bhowanipur 
together with Rajbagan, Mauza Gour- 
nagar. Mauza Mukundanagar, Ganga- 
prasadpur with Ohar Paradanga, Mauza 
JhewchuTi Hat Bahadurgunge and others, 
comprised in revenue'free Taraf Balagiri 


and revenue-paying Char Balagari, being 
the mortgaged properties, in Pargana 
Banpur in the Districts of Hooghly and 
Nadia valued at Rs. 11,671-8-0. 

“ This suit has this day been heard by 
Mr. H. T. Prinsep, the Judge, in the 
presence of the Pleaders of both the 
parties, arguments have been made there- 
on and all the evidence, oral and 
documentary, produced by the plaintiff 
and the defendant have been heard and 
properly considered, whereupon this 
Court orders that the plaintiff’s claims 
be decreed and that the plaintiff do get 
possession of the four-anna share of the 
ma/iaZs claimed by right of ijara and be 
in possession thereof so long as the 
moneys for which the said mahals were 
mortgaged are not re-paid out of the 
income arising from them and further 
that the plaintiff do get from the 
defendant Rasikananda the costs of this 
suit with interest thereon at the rate of 
6 per cent, per annum from this day until 
realisation and also that interest shall 
run on the principal money at the rate of 
9 per cent, per annum under the condi- 
tions contained in the mortgage-bond. 
Finis.” That was clearly a decree in a 
suit for ejectment and it does not stand 
in the way of a suit for redemption. 'I’he 
Full Bench decision of the Bombay High 
Court in the case of Bavji Shivram Joshi 
V. Kaluram (i) and the case of Sar 
Prasad v. Sheo Bam (2) are in point and 
the judgment of the Judicial Committee 
in Hari Bavji Chiplunkar v. Shapurji 
Hormasji Shet (3) lends support to them. 
Their Lordships of the Judicial Commit- 
tee observe : — ‘*It was contended by the 
learned Counsel for the appellant that he 
could fall back upon the right to redeem 
the mortgage of 1806, the law of limita- 
tion, by Act XIV of 1859, providing that 
there should be sixty years for a 
suit to redeem from the time of the 
mortgage, or from the date of an acknow- 
ledgment made in writing signed by 
the mortgagee, or some person claiming 
under him. The difficulty in the way of 
the appellant availing himself of that is, 
that it is a different case from that which 
he made in the plaint. In the plaint he 
did not seek to redeem the mortgage of 
1806, or allege that there had been an 

(1) (1875) 12 B. H. C. R. 160. 

(2) (1898) 20 All. 506. 

(3) (1886) 10 Bom. 461 *131. A. 66 (P. C.). 
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acknowledgment of that mortgage. If he 
had, the question whether there had been 
such an acknowledgment made, would 
have been enquired into in the lower 
Courts ; but he treated the decree as the 
mortgage which he sought to redeem ; 
and supposing that he could, according 
to the decision of the High Court of 
Madras, which was cited, fall back upon 
the mortgage of 1806, in their Lordships’ 
opinion he is not at liberty to do that 
upon the present appeal.” The case in 
the Madras High Court is Periandi v. 
Angappa (4). The Bombay High Court 
distinguishes the case of Sari Bav/i 
Chiplunkar v. Shapurji Hormasji Sket(i), 
and follows their Full Bench decision 
above referred to in the later case of 
Narasimha Afanohar v. Bhagvnntrav (5). 
Thus it appears to me there is a clear 
authority now that in a case like the 
present a separate suit for redemption 
would lie. 

The mortgagees executed the decree in 
Suit No. 3 of 1876, and through Court 
obtained possession of the mortgaged 
property in 1879. The execution case 
was No. 70 of 1879. Syamadhone Muk- 
herjee, the plaintiff’s predecessor-in-inter- 
est, put in an application in the above- 
mentioned execution case for accounts, 
etc. This was on the 20th November, 
1S84. Mr. Gillon, the District Judge of 
Hooghly, pronounced judgment on this 
application on the 31st August, 1885. 
There was an objection that the applica- 
tion was not maintainable under S. 244, 
Civil Procedure Code. Mr. Gillon 
decided that it was. It appears to me 
^at the decision need not hamper us. 
What we have to decide now is whether 
the present suit is barred by S. 244 of 
the Code or not. I hold that it is not. 
The plaintiff had made an application 
similar to that of Syamadhone. This was 
on the 19th September, 1903. The matter 
came up in appeal to this Court and the 
learned Vakil who opposed the application 
conceded that a separate suit for redemp- 
tion would lie. The learned Judges who 
heard the case (Rampini and Wood- 
roffe, JJ.) were also inclined to adopt 
that view. 

The next question is whether the 
suit as framed is to be treated as a 
suit for redemption of the original 

{4) (1884) 7 Mad. 423. 

(s) (1890) 14 Bom. 327. 


mortgage of 1867. The plaint runs 
thus : — 

“ I. That the property described in the 
schedule below and situate partly within 
the ambits of Thana Balagarh, District 
Hooghly, and partly within the District 
of Nadia belonged to one Rasikananda 
Gossain of Balagarh, District Hoogly, 
and that the said Rasikananda Gossain, 
deceased, mortgaged the said property 
to James Henry Howard and others 
of Bandel, District Hooghly, who sued 
the said mortgagor in the Court of 
the District Judge of Hooghly (Suit 
No. 3 of 1876) and on the 3rd April, 
1S77 got a decree directing them 
to remain in possession of the mort- 
gaged properties till their debt be 
satisfied out of the usufruct of the 
same. 

12. That on appeal by the plaintiff 
to the Hon’ble High Court (Appeal 
No. 236 of 1905), their Lordships have 
held that the proper remedy of the plain- 
tiff lies in instituting a regular redemp- 
tion suit and that the plaintiff is 
entitled to redeem the mortgaged pro- 
perties. 

“ 13. That the plaintiff believed that 
on proper account being taken from the 
decree-holders their entire dues will 
be found to have been already satisfied 
out of the usufruct of the mortgaged 
properties as provided for by the decree, 
and that the plaintiff will be entitled 
to recover from them the amount that 
they may have received in excess of their 
real dues. 

14. That the original amount of 
debt, i.e.i the principal money for which 
the properties were mortgaged was 
Rs. 8,000 and so the plaintiff values 
his claim at Rs. 8,000 and prays 
for the redemption of the mortgaged 
properties. 

16. That the cause of action 
accrued from the date of disposal of 
High Court Appeal No. 236 of 1905, 
♦.e., the 29th May, 1906, at Balagarh, 
District Hooghly, Sadar Sub-division, 
and other places. 

17. (a) That the plaintiff be 
entitled to redeem the mortgaged pro- 
perties. 

(6) That the decree-holders defen- 
dants Nos. 1 to 6 be directed to submit 
a true and up-to-date account as to the 
decretal debt and its realisation, on the 
basis of the directions contained in the 
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order of the District Judge of Hooghly 
dated the 31st August, 1885*’ and 

“ 0 ) That such further relief may be 
given to the plaintiff as the Court may 
consider just and reasonable.” 

It appears to me that we should treat 
this plaint as one to redeem the mortgage 
of 1867. It cannot properly be treated 
otherwise. It cannot be said that the 
plaint is for redeeming a mortgage created 
by the decree in Suit No. 3 of 1876, 
because that decree did not create any 
such thing and the mortgage was not 
merged in that decree. Then the judg- 
ment of Mr. Gillon on the application 
of Syamadhone on the several points 
raised before him and relating to some 
of the conditions of the mortgage, if 
binding at all in this suit, is to be 
regarded as interpreting the mortgage 
and nothing more. The plaintiff has 
made a prayer that in the taking of 
accounts the directions in that judgment, 
may be followed. That does not mean 
that he bases his right to redemption on 
that judgment. *And an action for 
redemption will not certainly be dis- 
missed at the present day, simply 
because the plaintiff insists upon 
his right to redeem upon certain definite 
terms which he is not entitled to claim:’ 
Ghose’s Mortgage, 4th Edition, page 613. 

The form of the plaint in a redemp- 
tion suit has been set forth in No. 46, 
Appendix A, First Schedule to the 
present Code of Civil Procedure and it 
does not differ in substance to that in 
the old Code. All the particulars 
required to be stated are to be found in 
the plaint or in the proceedings referred 
in it. I do not think that the plaint is 
materially faulty in that respect and 
** forms are no longer regarded as sacro- 
sanct.” 

I agree with my learned colleague’s 
decision on the other points raised in the 
suit and if my opinion on the points on 
which we differ prevails, I will have no 
difficulty in agreeing to the orders he may 
propose to make. The contents of 
the mortgage-deed may be ordered 
to be put in evidence and if the 
defendants wish to set up any new 
points of defence either in the taking of 
accounts or on the merits they may be 
allowed an opportunity to do it. 

Coze, J. — These two appeals have 
been heard at the same time and as there 
is no real difference between them they 


can be governed by one judgment. 'I'he 
appellant in Appeal No. 358 is a lessee 
under the appellants in Appeal No. 370. 
He is defendant No. 7 while they are the 
defendants Nos. i to 6. 

The defendants Nos. i to 6 are the suc- 
cessors-in-inierest of certain persons 
named Howards, in whose favour one 
Rasikananda Gossain executed some kind 
of mortgage of the property in suit in 
1867. In 1877 a decree was passed in 
favour of the Howards against Rasika- 
nanda and his descendants as well as 
against six other persons, who appear to 
have purchased the whole or a part of 
Rasikananda’s remaining rights in the 
property. According to a subsequent 
decision of the District Judge they had 
bought the whole of Rasikananda’s inte- 
rest. In this decree of 1877, the claim is 
described as being one for recovery of 
possession of the mortgaged property 
valued at Rs. 11,671-8-0. The decree was 
“ that the plaintiffs do get possession of 
the four annas share of the mahals claimed 
by right of ijara and be in possession 
thereof so long as the moneys for which 
the same ma/ials were mortgaged are not 
re-paid out of the income.” Thereafter 
on the 22nd September, 1881, tlie 
Howards executed a dar-ijara in favour of 
the defendant No. 7, under which he was 
to pay a gross rent of Rs. 2,134 and a net 
rent of Rs. 1,250. It was calculated that 
by this means the sum due would be paid 
to the Howards in 41 years. It must be 
remembered that in addition to the mort- 
gage-money they were entitled to interest 
at 9 per cent, and also to a considerable 
sum for costs and interest thereon. A 
passage in the dar-ijara runs : ” I'hen 

(1328) our dues from the Goswamis in res- 
pect of our claim in the suit, the decree 
wherein was executed in the said case 
No. 70, together with costs and interest 
will in accordance with a separate account 
made with the consent of the Goswamis 
have been fully paid. After pay- 
ment of the said moneys the Goswamis 
shall get khas possession of the 
properties covered by the dat'ijara on the 
expiry of the term of this dar-ijara.'^ On 
the same day the execution of the decree 
was struck off “ on an application by 
the decree-holders intimating that 
arrangements have been made between 
the decree-holders and the debtors for the 
liquidation of the judgment-debt.” 
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The plaintiff in this case is the succes- 
sor-in-interest of three of the parties to 
the decree of 1877 who had purchased 
the interest of Rasikananda. 7 'hey were 
not parties to this dar-ijara. 

Then in the same execution case the 
predecessor-in-interest of the plaintiff on 
the 20th November, 1884 put in a petition 
in which he asked for an account, and for 
redemption. 

The request runs as follows : — ** It 
now being necessary to know whether the 
decretal money due to the decree-holders 
has been paid or not and if not wholly 
paid how much has been paid and how 
much still remains due to bring the mort- 
gaged property to my own possession by 
redeeming the same on payment to the 
decree-holders of the money, if any, 
which still remains due, it is prayed by 
this petition that an order may be made 
directing the said decree-holders to file in 
Court an account showing the moneys 
they have realised since they took posses- 
sion of the mortgaged property by execut- 
ing the decree and if the decretal money 
has not as yet been fully paid to let the 
Court know how much still remains due 
by rendering a proper account thereof.’" 
The mortgagees were willing to restore 
the property on payment of what was 
due. Rasikananda’s heirs objected that 
the matter could not be dealt with under 
S. 244 of the then Code, but this conten- 
tion was overruled. The Court held that 
the objections to the application failed 
and that the petitioner could redeem the 
whole of the mortgaged property. The 
mortgagees had filed accounts and the 
then petitioner objected to them. The 
objections were upheld in part and the 
decree-holders were directed to file a 
revised account. This was put in and the 
petitioner was allowed a fortnight to 
examine it and file his objections, if any. 
This was in September 1885. Nothing 
further was done, however, for 18 years. 
Then in September 1903, an application 
was put in by the present plaintiff. It 
is not on the record but its effect may 
be gathered from the orders passed on it. 
The District Judge held that the order 
declaring Shamadhon’s right to redeem 
was an order under S. 244 and had the 
effect of a decree, which ought to have 
been executed within three years from 
the date of its confirmation by the High 
Court in March 1886. He accordingly 
held that the application was barred by 


limitation and this view was upheld by 
the High Court on appeal. The plaintiff 
now brings this suit which he desires us 
to regard as a suit for redemption. It 
has been decreed and the defendants 
appeal. 

A preliminary objection is raised that 
the appeal does not lie, because the 
decree appealed against is a preliminary 
decree and since the appeal was lodged a 
final decree has been passed which has 
not been appealed against. I'his point, 
however, must be decided against the 
respondents on the strength of the deci- 
sion in Nistarinee Dabee v. Rai Mohun 
Bisxoas ( 6 ). 

I need not waste many words on the 
plea of the defendants that the suit must 
fail because the other parties to the 
decree of 1877 have not been made parlies 
to the suit. This is pressed by the defen- 
dant No. 7, who contends that his lease 
cannot be avoided unless all the persons 
entitled to the equity of redemption come 
in. These persons have never been heard 
of in connection with these proceedings 
for more than 30 years. Under O. i, 
R. 13, all objections have to be taken 
before the issues, but here they are 
mentioned neither in the written state- 
ments nor in the issues. I think, there- 
fore, that this objection fails* 

The principal objection, however, is 
that the suit is not maintainable at all 
by reason of S. 244, now S. 47, of the 
Civil Procedure Code, and this conten- 
tion is, in my opinion, well founded. 

1 he case seems to be governed by 
that of Hari Ravji Chiplunhar v- 
S/iapurji Hormasji Shet (3). In that 
case there was a decree stating the 
amount due and directing that until the 
defendants cleared off the money, the 
plaintiffs should use and enjoy the field 
and on the day the defendants should pay 
the plaintiff should compute the sum 
due, receive the amount, and restore the 
land. And the operation of the decree 
was, in the opinion of their Lordships, 
that the mortgagors might at any time 
tender what was due and require restora- 
tion of the land. Now the original 
decree in this case in itself may perhaps 
amount to a decree such as was passed 
in the case cited above. But it is 
supplemented by and must be read with 
the order of 1885 which is clear enough, 

(6) (1913) 20 I. c. 576. 
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and the two together amount, in my 
opinion, to a decree to just the effect of 
the decree in the case cited, namely, a 
decree giving possession of the land to 
the mortgagees till they were paid off 
and then restoring it to the mortgagors. 
And the decision of their Lordships 
amounts to this, that you cannot sue to 
enforce such a decree by suit but must 
enforce it by execution. The plaint in 
this suit is not really a plaint for redemp- 
tion of the mortgage. The mortgage is 
not produced and the learned Pleader 
for the respondents says frankly that 
nobody knows anything about it. The 
learned Counsel for the appellants has 
given us certain figures which would go 
to show that if the mortgage had to be 
redeemed according to what were prob* 
ably its terms, the result would be 
altogether different from that arrived at 
in this suit. I need not discuss these 
figures, because it seems clear to me that 
this is not really a suit to redeem the 
original mortgage but a suit to enforce 
the decree of 1885. The cause of action 
is given as the decision of this Court 
that the application for execution was 
barred by limitation and it is prayed 
that the decree-holders defendants 
Nos. I to 6 be directed to submit a true 
and up-to-date account as to the decretal 
debt and its realisation, on the basis of 
the directions contained in the order of 
the District Judge, Hooghly, dated the 
31st August, 1885.” To use the words of 
their Lordships: “ The suit as framed, 
then, apparently treats this decree as in 
the nature of a fresh mortgage and 
as regulating the rights of the parties 
from that time.” The question whether 
a mortgage should be enforced by suit 
or execution depends on the question 
whether or not the mortgage has merged 
a decree. This is explained in 
Narasinha Manohar v. Bhagvantrav (5), 
in which it was held that Hari Bavji 
OkipUinkar v, Skapurji Hormasji Shet (3) 
did not apply because “ the decree did 
not create any new relationship or get the 
original mortgage merged in it. Such a 
decree is no bar to a redemption suit 
based on the morgage,” In that case the 
suit was based on the mortgage-bond 
Itself and it was held that the suit was 
not barred. But here the decision in 
*^85 given at the plaintiff’s instance, that 
he could redeem the property under 
* 44 » shows that the mortgage was 


finally merged in the decree and that a 
new relation between the parties was 
created. 

No doubt it has been held in Bavji 
Shivram Joshi V . Kaluram (i) and fTar 
Prasad v. Sheo Bani (2) that when a 
mortgagee gets a decree for possession 
until he is paid off, the mortgagor cannot 
apply to redeem him in execution. But 
that is not the question before us in this 
case, and also in these cases it w’as not 
held that the mortgagor could bring a 
suit for redemption, not on the terms of 
the mortgage, but on the terms of the 
subsequent decree. And in this Court a 
different view’ seems to have been taken 
in Golam Russool Khan v. Kishen 2 Joh%in 
Shaha (7). Moreover, I doubt very 
greatly if it is open to the plaintiff in 
this case to plead that he could not apply 
under S. 244. He has applied twice 
under that section. On the first occasion 
it W’as held in his favour after contest 
that the objection that he could not 
apply under S. 244, Civil Procedure Code, 
failed and that he w'as entitled to redeem; 
and on the second occasion no question 
W’as raised of his right to apply under the 
section but the application w-as held to 
be barred. 

There is one point that is in the 
plaintiff’s favour, namely, that the learned 
Pleader for the appellants conceded 
in the former case that a suit for 
redemption would lie. .An admission, 
however, by a Pleader on a point of law 
will not bind a party, and in the second 
place it was not conceded that the 
plaintiff could sue for redemption other- 
wise than on the original mortgage. The 
concession seems not to have affected 
the decision of Rampini, J. He observes 
“ It is conceded for the respondent that 
the petitioner may still sue for redemp- 
tion. If this be so then the petitioner 
has a remedy which he ought to have 
recourse to.” But the concession clearly 
affected the decision of Woodroffe, J., 
and if it had not been made it would 
seem from the terms of his judgment that 
he would not have agreed to the dismissal 
of the appeal on the ground that the 
application w’as barred by limitation. 
This, no doubt, is a hardship for the 
plaintiff. But we must take the decision 
as it stands and cannot disregard it 
because it was based on an admission by 

(7) 1875) 23 W. R. 156. 
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the respondents’ Pleader on a point of 
law. 

I hold, therefore, that this is not a suit 
for the redemption of the original mort- 
gage in which there may be special terms 
of which we know nothing, but a suit for 
enforcement of the decree of 1877 and 
1885. A suit, in my opinion, does not 
lie for such a purpose and the decrees 
must be enforced by execution in the 
usual way, nor is it open to the plaintiff 
in the present suit after his previous 
applications to contest this proposition. 
This view may seem to involve hardship 
but the hardship is, I think, more appar- 
ent than real. The plaintiff knew in 
1885 on what terms he could redeem the 
property and for 18 years he did nothing. 
The learned Subordinate Judge thought 
^that he had full knowledge of the 
dar-ijara and there can be little real 
doubt that he acquiesced in the settle- 
ment of which the dar-ijara was the out- 
come. When that lease comes to an end 
his rights to recover the property will be 
unaffected by this decision, and it seems 
to me that it is not much hardship if he 
is compelled by the result of these pro- 
ceedings to be subject for a few years 
more to an arrangement in which he has 
so long acquiesced. 

I w'ould, therefore, decree the appeals 
and dismiss the suit but under the cir- 
cumstances the parties might bear their 
own costs throughout. My learned 
colleague, however, does not agree and 
the case must be laid before the Chief 
Justice for reference to a third Judge. 
The points of law may be formulated 
thus ; — 

1. In the circumstances of this case is 
a suit for redemption barred by S, 47 
of the Code. 

2. If not, can this suit be regarded 
as a suit for the redemption of the 
mortgage ? 

Roy, J. — I agree to the reference. 

Judgment. 

Jenkins, C. J. — (May 18 th y 1915 ). — 
It appears that the decree of Mr. Prinsep 
on which the appellants before us 
principally rely came under consideration 
of the High Court on appeal. It would 
be difficult for us to form any opinion as 
to the effect of that litigation unless we 
see the decree of the High Court, because 
that decree perhaps modified, possibly 
superseded and certainly in some degree 


interfered with the decree of Mr. Prinsep. 
On this being pointed out to the 
appellants in both appeals they have 
expressed a \vish to put in that decree. 
The respondents in both appeals assent- 
ed, but on a condition which appears to 
us to be fair and which has been 
accepted by the appellants, that is, the 
original mortgage should also be received 
by us as a part of the record. Mr. Bagram, 
the Counsel for the appellants in 
R. A. No. 370 of 1909, makes a prayer 
which we think he is entitled to do, 
that the production of the mortgage 
at this date should not interfere with 
or prejudice his argument that the suit 
really is one on a decree and not on a 
mortgage. 

Jenkins, C. J. — (May 19 th, 1915 ). — 
This is a reference under S. 98 of the 
present Code of Civil Procedure. It 
provides, amongst other things, that 
“ where a Bench hearing the appeal is 
composed of two Judges belonging to a 
Court consisting of more than two 
Judges and the Judges composing the 
Bench differ in opinion on a point of 
law, they may state the point of law 
upon which they differ and the appeal 
shall then be heard upon that point only 
by one or more of the other Judges and 
such point shall be decided according to 
the opinion of the majority (if any) of 
the Judges who have heard the appeal 
including those who first heard it.” The 
appeal in this suit was heard by Coxe 
and Harinath Roy, JJ., and the points of 
law on which ,they differed in opinion 
were formulated by them as follows : — 
In the circumstances of this case is a 
suit for redemption barred by S. 47 
of the Code ? I agree with Mr. Justice 
Roy that this suit for redemption is not 
barred. And I so fully agree with the 
reasons that he has given that it w'ould 
serve no useful purpose to endeavour to 
put them into different language. The 
only point to which I would take excep- 
tion is that the question is erroneous in so 
far as it refers to S. 47. The reference 
should have been to S. 244, as this suit 
commenced in 1908 before the present 
Code came into operation. 

Having answered that question in the 
negative, we are then asked whether this 
suit can be regarded as a suit for redemp- 
tion of the mortgage. I am unable to 
regard it as anything else ; and here again 
I must express my complete acceptance 
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of the arguments advanced by Mr, Justice 
Roy 

The result then is that the matters on 
which the learned Judges were at variance 
should be decided in accordance with the 
opinion of Mr. Justice Roy. Unfortunate- 
ly the learned Judges from whose differ- 
ence of opinion this matter has come 
before us have left it in doubt as to what 
course should be taken in the event which 
has now happened, that is to say, in the 
event of our agreeing with Mr. Justice 
Roy. The only thing that can be done is 
that the case must be sent back to the 
Bench taking the group of this case. 

N. R. Chatterjea, J . — I agree. 

V.B./R.K. 
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Pletgher and Teunon, JJ. 

JV nndarani Dasi — P 1 a i n t i ff — A p pe 1 1 a n t . 

v. 

Hari Gharan Gangopadhya and others 
— Respondents. 

Appeal No. 236 of 1915, decided on 
22nd June, 1916, against the Original 
Decree of Sub-Judge, Howrah, dated 
24th May, 1915. 

Civil P. C. (5 of 1908), O. 11, R. 6— Scope— 
Multifariousness of causes of action— What is 
stated — Suit for accounts against executors 
mder will and for declaration against trustees 
that a scheme settled by District Judge under 
compromise between executor and guardian of 
plaintiff was void being brought about by fraud 
—First cause of action was excluded and on 
second suit was dismissed for absence of sane* 
tion of Advocate^General— Held, in appeal, 
exclusion of first cause of action was improper 
end dismissal of suit on that ground was prema* 
ture-Civil P. C. (5 of 1908), S. 9. 

by O. ii,l<.6, 

Civil Procedare Code, is a case where the 
causes of action joined in the same suit are 
•essentially of different character. [P. 50, C. i.j 

But where the facts alleged in the plaint arise 
Out of facts that are common to both the 
causes of action joined in the suit, the Court is 
not justified in excluding one of them on the 
*hat it would not be convenient to try 
those two causes of action together. 

[P. 50, C. I.] 

Where the plaintiff brought a suit against two 
Classes of defendants, firstly, against theexecu 
tors of her late husband’s will to account for 
moneys come to their hands as executors and, 
L ^Salnst the trustees of certain charity 
es abhshed by her husband, under a scheme 

^ compromise 

entered into between the executors and the then 
guardian of the plaintiff, who was then a minor, 
tor a declaration that the scheme relating to the 
chanty settled by the District Judge was obtain- 
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ed by fraud and was not binding upon her jnd 
the Court excluded the first cause of action from 
the suit and as to the second held that tiiat 
cause of action could not be tried without the 
consent of the Advocate-General which had not 
been obtained : 

iVc/t/, that the order of the Court excluding 
one of the causes of action should be set aside ; 
that the Court was premature in deciding that 
the case was one in which the consent of the 
Advocate-General was required, as that would 
depend upon the facts that might be proved at 
the trial and the plaintiff miglu elect to go to 
trial at her own lisk without obtaining such 
consent. [F. 50, C. 1.) 

Dwarka Nath Chahrabarty, Lcdit 
Mohan A/itter and Amillya Chander 
Banerjee — for Appellant. 

Bnidyonath Dutt, Naroknviar Milter, 
Bamchandra Mozumdar and Mohini Nath 
Bose — for Respondents. 

Fletcher, J. — This is an appeal from 
the judgment of the learned Subordinate 
Judge of Howrah, dated the 2isi .May, 
1915. 'Fhe suit was brought by the 
plaintiff Nandarani Dasi, who is the 
widow of the deceased Rai Hahadui 
Kirode Prosad Pal, against two classes 
of defendants ; first of all, against certain 
persons who were formerly the executors 
of her husband’s will and, secondly, 
against certain persons wJto liad been 
constituted as trustees to a certain charity 
established by the late Rai Bahadur 
under a scheme settled by the District 
Judge under a compromise entered 
into between the persons who were 
the executors and the then guardian of 
the present plaintiff, she being at 
that time a minor. 'I'he causes of action 
are, first, an account against the late 
executors for moneys come to their hand$ 
as executors or trustees. I'hat part of 
the suit has not been tried and nobody 
has suggested that that is not a perfectly 
good cause of action. I'he plaintiff also 
says that the scheme relating to the 
charity established by the late Rai 
Bahadur and settled by the District 
Judge was obtained by fraud and that that 
scheme is not binding on her. That 
portion of the case, the learned Judge 
has come to the conclusion, ought not to 
be tried in this suit, and, therefore, he 
has dismissed that cause of action 
apparently on two grounds ; yiVsf of all, 
that the consent of the Advocate-General 
is necessary to that cause of action and 
that that has not been obtained ,and, 
secondly, that it would not be convenient 
to the Court to try that cause of action at 
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the present stage. Of course, as regards 
a cause of action that has not been tried, 
the Court has got to be careful in the 
appeal as to what remarks it makes with 
reference to the allegations or statements 
made by one side or the other. But 
having regard to the allegations that 
have been made by the plaintiff in this 
case, it seems to me that the learned 
Judge was premature in deciding that this 
case was one in which the consent of the 
.Advocate-General was required. Whether 
the consent of the Advocate-General is 
required or not depends upon the facts 
that may be proved at the trial and I do 
not wish to express any opinion as to 
whether that consent is necessary or not. 
If it is necessary, the plaintiff has elected 
to go to trial at her own risk. Of course, 
she must take that risk, which may at 
the end prove fatal to that part of the 
suit, if the Court comes to the conclusion 
that that consent is necessary. This is 
sufficient to dispose of the first point 
taken by the learned Subordinate Judge. 

The second point that the learned Sub- 
ordinate Judge took was that it was not 
convenient to try those two causes of 
action together.^ On the allegations or 
statements that have been made to us, I 
do not agree in the conclusion arrived at 
fey the learned Judge, This case against 
the trustees, namely, that the scheme was 
fraudulently obtained seems to me essen- 
tially to arise out of and form a portion 
of the same transaction out of which the 
first cause of action is said to have arisen. 
The case that is contemplated by the 
Order in the Civil Procedure Code, which 
authoiizes the Court to exclude a cause 
of action and direct a separate trial, is a 
case where the causes of action joined in 
the .same suit are essentially of different 
character ; such as, where the plaintiff 
sues upon a promissory note or a bill of 
exchange to recover money due and he 
also joins in it a case of damages for 
libel or slander. In such a case the 
Judge has the power to direct a separate 
trial of the two different causes of action. 
In this case, the facts, so far as they 
have been alleged by the plaintiff, seem 
to me to arise out of fads that are 
common to both the causes of action ; if 
these facts are established I think the 
order of the lower Court excluding 
the cause of action against the trustees 
in the present suit should be set aside 
and the case should go back to that 


Court for the purpose of being tried and 
disposed of in the ordinary way The 
costs of th's case will be provided for in 
the same m,*nner as the learned Judge of 
the lower Court may direct on the result 
of the trial. 

Teunon, J. — I agree. 

V.B./R.K. 

Appeal allowed ; Case remanded. 
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Carn'Duff and Richardson, JJ. 

Jadxi Nath Dey and another — Plaintiffs 
— Petitioners. 

v. 

Asan Mandal — Defendant — Opposite 
Party. 

Civil Rule No. 1470 of 1913, decided 
on 20th February, 1914, against the deci- 
sion of Sadar Munsif, 2nd Court, 
Mymensingh. 

Civil Pro. Code (5 of 1908), O. 9, R. 13 — Com- 
promise decree, though one party was not autho- 
rised, cannot be set aside under R. 13 

A decree based on a compromise cannot be 
treated as an ex parte decree and set aside as 
such simply because one of the parties was not 
authorised to compromise. (P. 50, C. 2.] 

Upendra Kumar Koy'-ior Petitioners. 

Judgment. — The facts underlying this 
Rule are these : The petitioner sued the 
opposite party for rent. The suit was 
decreed in accordance with a petition of 
compromise signed apparently by both 
parties and their Pleaders. After the lapse 
of some two years, the opposite party 
applied to the Court for restoration of 
the suit, on the ground that he had not 
authorised the compromise and that the 
decree obtained against him w’as, in 
effect, an ex parte decree. The Court 
below allowed the application apparently 
under O. 9, R. 13, and this rule was 
issued on the opposite parly to show 
cause why the order should not be set 
aside on the ground that the Court below 
had no jurisdiction to make it under the 
rule quoted above. 

No cause has been shown and the rule 
is made absolute. We make no order as 
to costs. 

V.B./R.K. 

Rule made absolute. 
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Teunon and NEWBOL'LD, JJ. 

Agkore Nath M u khopadhy a 

Appellant. 

V. 

Abhoy Ckaran Defendant — Res- 

pondent. 

Appeal No. 1966 of 1913, decided on 
9th March, 1916, from the Appellate 
decree of Sub-Judge, 34 Parganas, dated 
20th March, 1913. 

Bengal Tenancy Act (8 of 1885), Ss. 30 fa) and 
A-A— Village situate in district to which S. 31 A 
has not been extended — Seven different rates of 
re^ paid by seven different tenants of village 

~^*?5*** variation not infinitesimal—There 
IS no prevailing rate of rent **. 

There is no “ prevailing rate of rent ” within 
the meaning of S. 30 (a) of the Bengal Tenancy 
Act in a village situate in a district to which 
S. 31* A of the Bengal Tenancy Act has not been 
extended, if seven different rates of rent are 
paid by seven different tenants of the village for 
lands of similar description, varying from Ks. 2 
to Rs. 7, and the degrees or stages of variation 
are by no means infinitesimal [P. 51, c. i & 2.) 

SuTendra Chandra Sen — for Appellant. 

Manmothanath Mukerjee — for Respon- 
dent. 

Judgment. — This is an appeal by the 
plaintiff in a suit brought for enhance- 
ment of rent on the ground that the rent 
paid was below the prevailing rate within 
the meaning of S. 30 {a) of the Bengal 
Tenancy Act. 

The learned Subordinate Judge has 
ound that in the village in question 
there are in fact seven different rates of 
rent paid by seven different tenants, the 
rates varying from Rs. 2-5-5 to Rs. 7-9-5 
per Jn this state of facts he has 

our opinion rightly held, 
at there is no one prevailing rate up 
to which enhancement can be allowed. 

• 31-A of the Bengal Tenancy Act not 
Having been extended to the District in 
question, obviously he was right in dis- 
missing the plaintiff's suit for enhance- 

V ?l‘t, v. Rarku 

a rosad Tewari (i) has been cited 

have been asked to 
old on the authority of that case that 

viii *'®te found payable in this 

as the prevailing 

wp^ There we find that there 

_ 3 tenants and t hat they paid 

(>) ( 1897 ) » C. W. N. 3 , 0 . 
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different rates varying from Rs. ,-8 to 
Ks. 2 the highest rate payable being 
arrived at by infinitesimal degrees or 
stages of variation. In the circum- 
stances of that particular case, the Court 
held that the lowest rate being in fact 
indistinguishable from the ne.vt higher 
rate and the higher rate being indistin- 
guishable from that above, the lowest 
rate naight reasonably be taken as the 
prevailing rate. Here the facts are very 
different, f he variation is irom Rs. 2 to 
Ks. 7 and the degrees or stages of varia- 
tion are by no means inrtniiesimal. 

This appeal fails and is. therefore, 
dismissed wiihcosis. 

V.B./R K. 

Appeal dismissed, 

A, I. R. 1916 Calcutta 51 (2) 

JENKINS, C. J. AND CHATTKKJKA. J. 

Kassim JTamocy/— Detendant — -Vonp]. 
lant. ■ 

V. 

K. B. Dutt and a;joWer— Plaintiffs — 

Respondents. 

Appeal No. 338 of 1913, decided on 

9th July 1914, from the Original Decree 

of Sub-Judge, 24 Parganas, dated nth 
June. 1913. ^ 

(a) Civil P. c. (5 of 1908), O. 40, R. 1 - 
Receivers, though the property does not vest in 
«e competent to sue for possession of 
property alienated by one party- That absence 
ofiuit ““ does not affect the continuance 

Ordinarily, a suit to recover possession of 
property can only be brought by him in whom 

there is a pre.sent title to it, and by the appoint- 

"" P*'ope>'ty becomes v^ested 
m the Keceiver. But this rule is subject to 

and the Code 

of Civil 1 rocedure empowers the Court to 
confer upon a Keceiver all such powers as to 
bringing and defending suits as the owner 
himself has. even if it may involve the setting 
asKle of a voidable instrument executed by one 

of the co-owners who thereby purports to deal 
with the entire estate. 

IP. 33. C. 2 & P. 54 , c. i.J 

Where, therefore, one of two co-widows 
Drought a suit against the other for a declaration 
that she was entitled to a half share in the 
estate of the deceased husband and for parti- 
tion thereof, and the pre.sent plaintiffs were 
appointed Receivers under O. 40 R 1 
of the Civil Procedure Code with the power to 
bring and defend suits in their own name and 
to use the names of the plaintiff and the defend- 
ant also, and where the present plainiiffs sued 
to recover possession of certain immovable 
property on the ground that a lease of i6th 
September 1906 purporting to have been execut- 
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ed V)y one of the widows in virtue of which the 
present defendant claimed to he a permanent 
tenant was invalid : 

Held, (i) that the co-widows were the owners 
of the property and the suit in which the 
Receivers had been appointed comprised that 
property and that the Receivers were, therefore, 
as competent to bring this suit as the widows 
would have been ; [P. 54, C. 1.) 

(2) that the omission of the Receivers to get 
leave in the first suit to bring this suit might 
have consequences adverse to them in that suit 
but it could not affect their power to bring this 
suit. [P. 54, C. I.] 

(b) Lunacy Act (35 of 1858), S. 57 — Scope 
of Act>— Enquiry cannot extend to ascertainment 
of the beginning of the lunacy— Finding that 
lunacy commenced at period before the date of 
enquiry does not shift the burden of proof on 
the other side. 

The Lunacy Act contemplates the question 
of lunacy or sanity at the time of the inquiry, 
there is no provision in it that the enquiry shall 
extend to the ascertainment of the period at 
which the alleged lunatic first became of unsound 
mind. [P. 54, C. 2.] 

Where, therefore, lunacy proceedings com- 
menced in November 1006 and the widow who 
had executed the lease in September 1906 was 
found on the 24th September, 1907 to be of 
unsound mind and incapable of managing her 
own affairs : 

Held, that the finding tlitl not carry things 
back further than the inquiry which commenced 
in November iqoband notwithstanding the result 
of that inquiry the burden still rested on the 
plaintiffs of showing that she was of unsound 
mind on the date of the execution of the lease. 

(!’. .S4, C. 2.] 

(c) Contract Act (9 of 1872), S. 11 — Lease by 
person of unsound mind is invalid, and creates 
no title. 

That the executant of the lease being of 
unsound mind at the time it was executed, it 
created no title in the present defendant and 
the plaintiffs’ right to posse.ssion was not 
barred. [P. 56. C. a.j 

(d) Pardanashin lady — Burden of proof — 
If terms not explained or understood trans» 
action is void. 

That even if lunacy be not established, the 
lease was void as its terms were not adequately 
explained to the executant, a pardanashin lady 
of weak intellect, and was not understood by 
her. (P. 55, C. i & i.\ 

(o) Civil P. C. (5 of 1908), O. 40, R. 1— 
Receiver is competent to set aside a voidable 
transaction. 

That the Receivers were competent plaintiffs 
even if the lease be held to be not void, but 
voidable. IP. 56, C. i.] 

(f) CivU P. C. (5 of 1908), O. 32, R. 15-Ii 

U not established rule that lunatic’s manager 
alone can sue— Lunatic can sue by next friend — 
Next friend is not^ necessary party and his 
absence Is immateriaL 

That even if a lunatic’s manager can sue 
still there is no established rale of practice in 
this High Coart that requirei suits relating to 
the lunatic’s property to be brought by him and 


not by the lunatic and that on the contrary the 
Code of Civil Procedure contemplates suits by- 
persons of unsound mind whether so adjudged 
or not and that though it is true that a person 
so incapacitated has to sue by next friend, yet a 
next friend is not a party and the absence of a 
next friend is immaterial. [P. 56, C. i & 2.) 

Rash Behary Ghose, Binode Behari 
Mukerjee. Kritanta Kumar Bose and 
Satyendra Nath Mukerjee-- for Appellant. 

B. Ghakraburty, Provash Chandra 
Mitra and Norendra Chandra Bose — for 
Respondents. 

Jenkins, C. J. — This appeal arises out 
of a suit instituted in the first Court of 
the Subordinate Judge of the 24-Parganas 
to recover possession of immovable 
property in Bhowanipore, known as 7 
Russa Road. 

The plaintiffs are the Receivers of the 
estate of the late Gopal Lai Seal, and the 
contesting defendant and sole appellant 
(to whom I will hereafter refer as the 
defendant) is Haji Kassim Mamooji. 

The plaint includes a prayer for a 
declaration that a lease e.xecuted by 
Nijyan Manjari Dassi, one of Gopal Lai 
Seal’s two co-widows, is void and inope- 
rative. 

The defendant, on the other hand, 
maintains that he has a good title to the 
premises as their permanent tenant and 
contends that in any case the plaintiffs 
are not competent to bring this suit. I 
will first give a short narrative of the 
events that led up to the appointment of 
the plaintiffs as Receivers of Gopal Lai 
Seal’s estate. 

Gopal Lai Seal, who was admittedly 
the owner of the property in suit, died on 
the 2Sthof May, 1897, without issue, but 
survived by his two widows, Kumudini 
Dasi and Nayan Manjari Dasi, who thus 
became his heiresses in the absence of a 
testamentary disposition. On the xslf* 
of June, 1902 Kumudini applied for 
Letters of Administration to the estate of 
her deceased husband. The application 
was opposed, and was numbered as Suit 
No. 9 of 1902. 

On the 2ist of July, Gopal Lai Seal’s 
mother and another propounded an alleg" 
ed will of the deceased, and their 
application, being opposed, was numbered 
as Suit No- II of 1902. Mr. Donogh 
was appointed Administrator peridente Ute 
in Suit No. ri of 1902, but in August 
1903, Probate was refused and so his 
appointment terminated. In the same 
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month Mr. Belchambers was appointed 
Administrator pendente iite in Suit No. 9 
of 1902. 

On the 8th August, 1906 Nayan Manjari 
commenced Suit No. 666 of 1906 against 
her co-widow. It was afterwards num- 
bered 427 of 1907. 

By this suit Nayan Manjari sought a de- 
claration that she was entitled to a half 
share in the estate of Gopal Lai Seal for 
the estate of a Hindu widow, and prayed 
that the properties might be partitioned 
and her share allotted to the plaintiff. 

On the 29th January, 1908 Suit No. 9 
of 1902 was withdrawn, and Mr. Bel- 
chambers, the Administrator pendente 
lite, was discharged. On the same day 
a decree was passed in Suit No. 427 of 
1907 and thereby Messrs. Shamal 
Dhone Dutt and Norendra Lai Dey were 
appointed Receivers of the movable 
property and of the rents, issues and 
profits of the immovable property 
belonging to the estate of Gopal Lai 
Seal. 

By an order of the 8th January, 1910 
in Suit No. 427 of 1907 the present 
plaintiffs, Mr. P. Chowdhuri and 
Mr. K.B. Dutt, were appointed Receivers 
in the place of Mr. Haider, who had 
succeeded Messrs. Dutt and Dey in that 
office with all the powers provided under 
O. 40, R. I, clause (d), of the Civil 
Procedure Code, subject to certain excep- 
tions not material to this case, and it 
was further ordered that the Receivers 
should have power to bring and defend 
suits in their own name and also should 
have power to use the names of the 
plaintiff and the defendant who w'ere to 
he indemnified out of the estate and 
effects of the intestate. 


On the 2Sth of October, 1911 this suit 
was instituted and on the 22nd March, 
1912 an order was made in Suit No. 427 
of 1907 that the Receivers be at liberty 
to continue the present suit. 

It is in these circumstances that the 
plaintiffs claim that they are competent 
to maintain this suit. But before I deal 
with this point, I will explain the defen- 
dant's relations with the property. 

As far back as 1893 the defendant be- 
came a tenant of the property, and 
though a difficulty was experienced in 
obtaining a formal lease, this at length 
was granted for a term of 15 years to 
•xpire in November 1908. The person 
named as lessee was Ismail Khan 


Mohammad, but it has been accepted by 
both sides before us that he was a 
benamidar ioT Xhii defendant, Haji Kassim 
Mamooji. 

But though this tenancy terminated on 
the 15th November, 1908, the defendant 
claims to be a permanent tenant under a 
lease of i6thSepiember, 1906, which pur- 
ports to be executed by Nayan Manjari 
Dasi. It is the plaintiffs’ case that this 
lease is invalid, and so it is that they 
claim to be entitled to recover possession. 
First, then I will consider the plaintiffs’ 
right to sue in their own names. I 

Ordinarily, no doubt, a suit to recoverl 
possession of property can only bej 
broughtby him in whom there is a present: 
title to it, and by his appointment no' 
property becomes vested in a Receiver. 

But this rule, like all others, is subject; 
to modification by the Legislature and, 
the only question for our consideration is 
whether in India there has not been such 
a modification in favour of a Receiver. 

It is profitless to discuss the English 
cases on the subject or to seek for guid- 
ance from .\merican decisions : in 
England there is no such statutory rule 
as there is here, and I have no means of 
ascertaining what the American Law is. 

Moreover, there is ample material in 
Indian enactments and authorities to 
afford a clue to the solution of the pro- 
blem propounded. Originally a Receiver 
could not sue ; this is shown by the deci- 
sion of Phear, J., in Wilkinson v. Ganga- 
dhar Sirkar (i). That decision was in 
1871. In iSjy, however, was passed the 
Civil Procedure Code of that year ; and 
in it was contained the provision which 
now finds a place in O. 40, R. i, of the 
present Code {see S. 503 of the Code of 
1877). The present Code empowers the. 
Court to confer upon a Receiver all such 
powers as to bringing and defending suits 
as the owner himself has. 

This provision is shown by decisions in 
Calcutta, Madras and Bombay to have 
been understood by those Courts as 
authorising suits by Receivers, and though 
I am not aware of any judgment in 
Allahabad to the same effect, I have not 
met with any decision in a contrary sense. 

The words of O. 40, R. i, warrant this 
view, anjd 1 see no reason for putting a 
narrower construction on the words, or 
for holding that they do not empower 

(i) (1871) 6 Beng. L. R. 486. 



1916 


54 Calcutta Kassim Mamooji v. K. B. Dutt (Jenkins, C. J.) 


Receivers to bring a suit for recoverj' of 
possession of immovable properly, even 
though it may involve the setting aside of 
a voidable instrument executed by one 
of the owners who thereby purports to 
deal with the entire interest. 

file co-widows of C>opa! Lai Seal are 
the present owners of the property: and 
the suit in which the Receivers have been 
appointed comprises that property. 'I he 
Receivers, therefore, are as competent to 
bring this suit as the widows would have 
been. It is true, they did not get leave 

to institute this suit in Suit No. 427 of 

iQO;- Ihis omission may have con- 
sequences adverse to them in that suit, 
but it cannot affect their power to bring 
this suit, nor has any reliance been 
placed on this omission before us. 

The next point that calls for considera- 
tion is whether the instrument of the i6th 
September, 1906 furnishes the defendant 
with an answer to the plaintiffs’ claim 
for possession. 

If it was a valid document, it would, 
for it purports to create a permanent 
tenancy in the defendant's favour. Its 
validity, however, has been attacked on 

many grounds. Thus it is said (i) that 
Naj'an Manjari, the sole executant, was 
of unsound mind. (2) that at any rate she 
was an illiterate /^ardaiiashin lady of 
weak intellect, whose execution of the 
lease was procured without explanation 
to her of its terms or comprehension by 
her of its effect, (3) that at the lime of 

Its pecution Mr. Belchambers was 
AdminisimtOT pendente lite and that she 
had no interest in or power over the 
property, and (4) that her interest in the 
property did not extend beyond a half- 
share. 

On all these points the Sub-Judge has 
come to a conclusion adverse to the 
defendant against whom he has passed 
the decree from which the present appeal 
has been preferred. 

First, then, I will deal with the plea 
of Nayan Manjari’s insanity. This un- 
bi^PPy lady’s predicament has been so 

constantly before the Court in the several 
litigations in which she is involved 
that it is particularly necessary that we 
should be on our guard not to import into 
this case knowledge derived from other 
sources, and to see that our decision is 
based only on the materials afforded by 
the record in this suit. 


Ihe issue for determination is whether 
Nayan Manjari was of unsound mind on 
the i6th September, 1906. 

e start with this that Nayan Manjari 
is admittedly now of unsound mind. 

She was found to be of unsound mind 
in proceedings under Act X.XXV of 1858 
instituted as far back as November 1906- 
Hy his order in those proceedings of the 
24th September, 1907 the District Judge 
of the 24 Parganas held that theie could 
be no reasonable doubt that she was of 
unsound mind and incapable of managing 
her affairs. I he .Act, however, contem- 
plates only the question C‘f lunacy or sanity 
at the lime of the inquiry ; tliere is no 
provision in it that the inquiry shall 
extend to the ascertainment of the period 
at which the alleged lunatic first became 
of unsound mind : Bodhnarain Singh v. 
Oynrao Singh {2). So the finding of the 
learned District Judge does not carrj'^ us 
back further than the inquiry, which 
commenced in November 1906 ; so not- 
w'i ihstanciing the result of that inquiry 
the burden still rests on the plaintiffs of 
showing that she was of unsound mind 
on the i6th of September, igo6. The 
learned Judge was satisfied that this 
burden was discharged and his estimate 
of the evidence on this point must neces- 
sarily carry great weight with us on 
appeal. It may, I think, be fairly said 
here, as it was in the Privy Council deci- 
sion I have cited, that the burden becomes 
of a much lighter character when we find 
that the inquirj' which resulted in the 
adjudication of lunacy supervened within 
two months of the critical lime, the date 
of the execution of the lease. There is 
no reason to suppose that this unsound- 
ness of mind could be fairly attributed 
to anything that occurred in the interval. 
On the contrary we find the lady’s mental 
condition called in question, though un- 
successfully, as far back as 1892. But 
more significant of the estimate formed in 

of her previous mental condi- 
tion is the application on the 14th of July, 
1906 preferred by her two paternal uncles 
under Act XXXV of 1858. This appar- 
ently was rejected simply owing to their 
failure to procure a medical certificate in 
support of their allegations, a failure 
due, no doubt, to the fact that she was 
then residing in the house of her maternal 

(3) (1869.70) 13 M. I. A. 5ioa=6 Bene. L. R. 

S09 (P. C.). 
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uncle, Kuchil Lai Sen, in Muktaram 
Babu’s Street. Kuchil Lai Sen, who had 
every opportunity of knowing Nayan 
Manjari’s mental condition, has deposed 
before the Subordinate Judge that in 
July and September 1906 it was the same 
as in July and September 1907, and on 
this the learned Judge relied as he cer- 
tainly was entitled to do, and I say this, 
notwithstanding the contention before us, 
that Kuchil was entrapped into this 
statement. In addition to this there is 
the evidence of Gour Mohun Dey, the 
brother of the co-widow Kumudini. He 
deposes to her insanity from 1903. His 
evidence is undoubtedly open to criti- 
cism, and the learned Judge does not 
expressly refer to it, so that it would be 
safer not to attach any great weight 
to it. 

The Subordinate Judge was obviously 
not impressed with the evidence by which 
it was sought to prove Nayan Manjari’s 
sanity at the date of the lease, and on 
this I am in full agreement with him. In 
so saying I do not forget that, in course 
of the argument before us, we were 
repeatedly reminded of the part taken by 
the Registration Clerk, but I attach 
little or no importance to it. The Sub- 
Judge, therefore, was (in my opinion) 
justified in his conclusion that it is clear 
that in September 1906 Nayan Manjari 
was of unsound mind and incapable of 
managing her affairs. 

But if she was of unsound mind then, 
tt IS conceded, in view of the interpreta- 
tion placed by the Privy Council on the 
Contract Act, that the lease was void. 
If our decision were final, this would be 
sufficient for the disposal of this appeal ; 
but as the case may go further, it is right 
that I should discuss it on the hypothesis 
that lunacy on the critical date was not 
established : Tarakant Banerjee v. Pudt/o- 
money Dossee (3). This, therefore, 1 wdll 
proceed to do, though it must not be 
supposed that in so doing I feel 
suy doubt as to the Subordinate 
Judge's conclusion on the question of 
Nayan Manjari’s sanity. Nayan Manjari 
on the i6th September, 1906 was a parda- 
naenin illiterate lady, apparently with 
no knowledge of English, and even if, as 
I assume for the present purpose, she 
was not a lunatic, she undoubtedly was of 
geak intellect. And yet it is to her thjU 

3 1863-66) 10 M. I. A. 476 »S W. R. 63 


the defendant went for his permanent 
lease, though there was an Administrator 
pendente lite^ Mr. Belchambers, and a 
senior co-widow a co-sharer with Nayan 
Manjari, as to whose sanity there never 
had been any question. The evidence 
further shows that at this time there was 
a firm of Attorneys acting for Nayan 
Manjari ; still they were not consulted, 
and the lawyer who is supposed to have 
represented her in this transaction is 
Monoj Mohun Bose, a Police Court 
Pleader. It is clear beyond doubt that 
this Police Court Pleader in no way 
protected Nayan Manjari, and did not 
even take the trouble to ascertain the 
facts necessary forgiving hersound advice, 
nor did Kuchil in any way look after the 
lady's interests or give her any effective 
advice. .As he himself says : “ the trans- 
action was completed in hot haste,” such 
“hot haste ” indeed was there that the 
lease still contains blanks. The evidence 
that the document was read or explained 
to her or its contents or purport under- 
stood by her is not worthy of credit, and 
this omission is all the more serious as 
the document was in English, a language 
Nayan Manjari is not shown to have 
understood. The Subordinate Judge on 
a consideration of the evidence came to 
the conclusion that the document was 
not read over and explained to Nayan 
Manjari, that she did not know what she 
was doing, but executed the lease without 
knowledge of its contents, and that she 
had no independent advice. 

In my opinion this conclusion is justi- 
fied by the evidence and I agree with it. 
Even, therefore, if my finding that Nayan 
Manjari was insane be not accepted, 
still the transaction is one which cannot 
stand. 

It has, however, been argued that apart 
from lunacy the transaction would be 
voidable and not void, and, therefore, it 
is urged it could not be avoided by any 
one but Nayan Manjari and in a suit 
to which her manager was a party. I 
am not aware of any case in which 
it has been directly discussed and 
determined whether such a transaction 
is void or voidable, but in hala 
Mahahir Prasad v. Alusammat Taj 
Begum (4) Lord Moulton, delivering the 
judgment of the Privy Council in the case 
where the bond of a pardanashin lady 


(4) A. I. R. (1914) P, C. 95 = 23 I. C. 942. 
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came in question, said : ‘‘ It follows, 

therefore, that as against the present 

appellants it muse be taken that theterms 

of the mortgage-bond were extortionate 

and that the lady, the mortgagor, did not 

understand the effect of the deed by 

reason of its not having been adequately 

explained to her. The deed is, therefore, 

void and cannot be enforced aeainst 
her.’^ 

It is argued before us that Lord 
Moulton’s remarks were not directed to 
the distinction between a deed that was 
void and one that was \ oidabIe, and that, 
therefore, they must not be read too 
literally. In the absence of a more 
searching argument than that addressed 
to us. I must refrain from expressing any 
definite opinion on the question whether 
the deed of a pardanashin woman is void 
or voidable, or whether each case must 
not depend on its own peculiar circum- 
stances. And I am the more impelled to 
jthis course, for, in the view I take and 
have already expressed, the Receivers are 
competent plaintiffs even if the lease is 
not void but voidable. It is sufficient for 
the purpose of this case to hold, as I do, 
that the evidence does not satisfy me 
that the lease on which the defendant 
relies was explained to the lady or under- 
stood by her. 

Therefore, the defendant has failed to 
discharge the burden of proof that lay on 
him, and the Receivers are entitled to 
rely on this defect in his proof whether 
the lease be void or voidable. I do not 
overlook the argument that if the lease is 
only voidable, the suit is incompetent in 
the absence of the manager. It is con- 
tended that to avoid the transaction the 
manager is a necessary parly. There is 

authority in England for the view that 
the Committee should ordinarily be a 
party where a transaction is sought to be 
avoided on the ground of lunacy ; but on 
the hypothesis with which I am now 
dealing, the lease is impugned on the 
ground not of the lady's lunacy, but 
of the inadequate protection of a par- 
danashin lady. Moreover, even if a 
lunatic’s manager can sue, still there is no 
established rule of practice in this High 
Court that requires suits relating to the 
lunatic’s property to be brought by him, 
and not by the lunatic. 

On the contrary the Code of Civil 
Procedure contemplates suits by per 
unsound mind, whether so adjudged or 


sons of not {see O. 32, R. 15, and 
Appendix A, Bescriptions of parties in 
particular cases.”) It is true that a 
person so incapacitated has to sue by a 
next friend; but a next friend is not a 
party, and the absence of a next friend 
in this suit is immaterial. In any case 
the objection is one of pure technicality 
and it cannot be suggested that the 
absence of the manager has affected the 
merits of the case. And S. 99 of the 
Code provides that no decree shall be 
reversed or modified for error or irregula- 
rity not affecting the merits or jurisdic- 
tion. lo sum up, then, this appears 
to me to be a peculiarly gross case of 
overreaching a lady who was in a 
special degree in need of advice and pro- 
tection. I have already expressed mj' 
opinion that she was of unsound mind at 
the date of the lease. If I am wrong as 
lo that, still it can hardly be denied that 
her mind was seriously unbalanced. In 
this transaction, she received no advice 
and no protection, and in place of her 
ordinary Attorneys, an uninformed Police 
Court Pleader professed to act for her. 
No explanation is forthcoming why the 
defendant should have gone to her for 
the lease, and not to the Administrator 
pendente Ute or the senior and apparently 
sane co-widow, and in the absence of 
explanation the course pursued is 
eminently calculated to excite suspicion. 
And over and above all this the trans- 
action was one of grave and obvious im- 
providence. 


1, therefore, hold that the lease on 
which the defendant relies has created 
no title in him which bars the plaintiffs’ 
right to possession, though they only sue 
as Receivers appointed by the Court. 
It was somewhat feebly suggested in the 
course of the appellant’s opening that 
certain Small Cause Court proceed- 
ings estopped the plaintiffs from 
denying that the defendant was a 
monthly tenant and so entitled to 
notice to quit. But the defendant 
declines to be treated as a monthly 
tenant, and when the Vakil for the 
respondent proposed to deal with this 
point in the course of his argument, he 
was stopped by his opponent, who said 
he did not press it. I, therefore, need 
not deal further with this plainly un- 
sustainable plea. No other argument 
than those with which I have dealt was 
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advanced as affording an answer to the 
plaintiffs’ claim for possession. 

The result then is that the plaintiffs 
have (in my opinion) been rightly awarded 
a decree for possession. They are also 
entitled to the mesne profits which have 
been decreed, subject to a small reduction 
of Rs, 63, the sum accepted by both 
parties as representing the brief period 
during which mesne profits would not be 
payable. The plaintiffs had filed a 
cross-objection as to the amount awarded 
in respect of mesne profits, but they were 
out of time, and were abandoned without 
our being asked to excuse the delay. The 
only topic that remains for consideration 
is the directiun as to the new rooms 
alleged to have been constructed by the 
defendant. This has been left for deter- 
mination in execution. But this is a 
survival of a procedure frequently con- 
demned and no longer countenanced. It 
was a device commonly employed for the 
purpose of showing a more satisfactory 
return of work, but is not now sanctioned. 
The question involved is one that must 
be decided in the suit before a decree is 
passed, and both sides agree to our 
sending down an issue for the purpose 
of arriving at a final decision. We, 
therefore, send down the following issues: 
— What structures were erected by defen- 
dant No. 2 on the land in suit prior to the 
tSth of November, 1908 } A description 
should be given of the structures so 
erected, distinguishing such of the struc- 
tures as come within clause 10 of the 
lease. Both parties will be at liberty to 
adduce evidence on this point, and the 
return to this Court should be made in 
four months. When the return is made, 
we will dispose of the whole case and 
will deal with the question of interest on 
the Government papers in respect of 
which a claim is made by the appellants. 

N. R, Chatterjea, J, — I agree. 
V.B./R.K. 

Case remanded. 
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Chittv, j. 

In re J. M. Lucas and another — In- 
solvents. 

Appln. in Insolvency Suit No, 50 
01 191Z, decided on i8th May, 1914. 

t « w1a\ Town* Insolvency Act (3 of 

3®““Order under S, 36 when can be 
made is stated. 


An order under S, 36 can only he made if on 
the examination of any person the Court is 
satisfied that he has in his possession any pro- 
perty belonging to the insolvent. [P. 38, C. i.J 

(b) Presidency Towns Insolvency Act (3 of 
1909), S. 36 — Scope of Cls. (4) and (5) — It 
does not apply to contentious matter or 
following property, concealed or fraudulently 
transferred. 

Ss. 36 (4) ajul (5) i.s intended 10 provide a 
summary procedure for ordering payment of 
debts due, and delivery of property belonging 
to an insolvent when there is no dispute ; 
it is never intended for contentious matters 
or for following property tlie subject of 
fraudulent preference or clisltoitot conceal- 
ment. [p. 58, C. 3.] 

Avetoom and A. N. C/iaudhuri — for 
Olficial Assignee. 

B. Chakravarthy and B. K. Lahiri for 
Zamin and Longford James — for G. E. 
Pereiro, 

Judgment, — 'I’his is an application 
presented under S. 36 (5) of the Presi- 
dency 'Powns Insolvency .Vet, 1909, by 
the Official vVssignee, praying that 
Mrs. Anjy Zemin, who was e.xamined 
under that section in the matter of 
C. J. and J, M. Lucas, insolvents, should 
be ordered to deliver over to the 
Official Assignee certain immovable 
property situate in Elliott Road. Cal- 
cutta. as being the property of the 
insolvent J. M. Lucas and now in her 
possession. 

The insolvents were so adjudged on 
their own petition on February 21st, 1912. 
Admittedly the property in question was 
conveyed to the witness, who is the 
mother-in-law of J, M, Lucas, by deed 
dated September 26th, 1911, less than 
five months before the adjudication. 
The conveyance purports to have been 
made (subject to a mortgage and 
further charge of the Pheenix Assu- 
rance Co., Ltd.), for a consideration 
of Rs. 50,000 paid by Mrs. Zemin to 
J. M, Lucas. The story of the witness, 
as disclosed on her examination, was 
that Ks. 30,000 was actually paid, the 
other Rs. 20,000 being a debt due to her 
by her son-in-law for two loans of 
Rs. 12,000 and Rs. 8,000 made by her 
to him in 1904- 

Mrs. Zemin was examined on March 8, 
1913. Subsequently J. M. Lucas was 
proceeded against under S. 103 of the 
Act, one of the charges relating to this 
transfer. He was tried before me and 
found guilty. He has appealed, and the 
hearing of the appeal has been postponed 
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until orders have been passed on this 
application. In my opinion, the two 
matters are in no way dependent one 
jUpon the other. An order under S. 36 
can only be made if on the examination 
of any person the Courtis satisfied that 
he has in his possession any property 
belonging to the insolvent. A charge 
under S. 103 may be substantiated by 
oral and documentary evidence and the 
notes of the examination of the insolvent 
may be used against him. In this 
particular case, Mrs. Zemin was not 
examined in the proceedings under 
S. 103. either for or against the insolvent. 
This application must be decided on her 
statement and her statement alone. The 
criminal charge depended upon altogether 
separate evidence. 

S. 36 is copied from S. 27 of the 
Bankruptcy Act, 1883. with this differ- 
ence. The English Act says ; - “ If any 
person on examination before the Court 
admits that he has in his possession any 
property belonging to the debtor, the 
Court may, on the application of the 
Official Receiver or Trustee, order him 
to deliver, ” etc. Here the words are : — 

If, on the examination of any such 
person, the Court is satisfied that he has 
in his possession, ” etc. In my opinion, 
there is very little distinction to be 
drawn between the two modes of expres- 
sion. Under the Indian Act, it may not 
be necessary to have an express admission 
from the witness as it is in England, 
but the fact of possession must appear 
from his examination, which amounts 
to very’ much the same thing, because 
the Court can only proceed on the 
witness’ statements and no evidence can 
be called to contradict them. 

In this case it was argued that Mrs. 
Zemin’s statements could not be accepted 
as true, that what she said was so improb- 
able that no Court could believe her. I 
agree, but even assuming that she is not 
worthy of credit, it does not follow that 
the converse of what she has stated can 
be held to be proved on her examination^ 
and that is what is necessary for an 
order under this section. It is not sug- 
gested that Mrs. Zemin has made any 
statement which could be construed into 
an admission or be taken as satisfactory 
proof that this was a bogus transaction. 
It may well have been that, and in the 
criminal proceedings on other evidence 
I have held that it was. It cannot, 


however, be said to be satisfactorily 
established on her examination. 

I regret this result, but in my opinion 
the Official Assignee has adopted the 
wrong procedure. What he should have 
done was to make such an application as 
is provided for by K. 5 (d), on which 
evidence could have been taken for and 
against, and the question of title properly 
decided. In my opinion. S. 36 (4) and (5) 
was intended to provide a summary pro- 
cedure for ordering payment of debts 
due, and delivery of property belonging, to 
an insolvent when there was no dispute. It 
was never intended for contentious matters 
such as the present, or for following pro* 
perty the subject of fraudulent preference 
or dishonest concealment. It appears 
to me unnecessary to refer to S. 26 of the 
Indian Insolvency Act, 1848, or to cases 
decided upon it. The procedure now 
introduced is not the same, and is mani- 
festly taken from the English Actof 1883. 

1 he application must be refused, but in 
the view that I take of Mrs. Zemin’s 
evidence I make no order in her favour 
for costs. 

1 he application for an order under 
S- (4) against George Edmond Pereiro 
must fail for the same reasons. In this 
.case it is asked that he be ordered to 
pay to the Official Assignee four sums, 
Rs. 640, Rs. 901-12-9, Rs. 5,750 and 
Rs. 6,750, aggregating Rs. 14,041-12-9 
received by him from the insolvents and 
also Rs. 4,000, being the amount advanc- 
ed to him by the insolvents for the 
purchase of their respective shares in their 
father’s estate. I am of opinion that 
this application must fail for the reasons 
given above in Mrs. Zemin’s matter. 
The first four sums are said to be pay- 
ments made by way of fraudulent prefer- 
ence to Pereiro, who is entered in the 
insolvent’s schedule as a creditor for 
Rs. 10,991-1-0. One of these sums, 
Si 75 o or the shellac representing it, 
has been made the subject of a charge 
in the criminal case, and J. M. Lucas 
has been convicted on that charge. It is 
true that Pereiro has mentioned these 
four sums, but there is nothing in his 
answers amounting to an admission or 
satisfactory proof that these sums or any 
of them belong to the insolvent. As 
regards the Rs. 901-12-9 he did say that 
if the Court ordered, he would pay it ; 
but that is all. 
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As I have said above, in my opinion 
the procedure laid down by S. 36 is 
inappropriate in dealing with cases of 
fraudulent preference. 1 must not be 
regarded as accepting Pereiro’s state- 
ments as correct. I have little doubt 
that they are false. 

As to the Rs. 4,000, I do not think 
that the Official Assignee could claim 
this in any case. Subsequently to the 
examination, which closed in April 1913, 
viz.y on June 5, 1913; the Official Assignee 
has executed a conveyance in favour of 
Pereiro of the shares of the insol- 
vents in their father’s estate. He cannot 
now be allowed to sav that the insolvents 
and not Pereiro were the purchasers. 

This application also fails but, as in 
Mrs, Zemin’s case, I make no order as 
to costs. 

V.B./R.K. 

Application refused. 
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Mookerjee and Roe, JJ. 

Biseswar Gangooly and ano^Acr— Plain- 
tiffs — Appellants. 

V. 

Bhagabati Charan Banerjee and another 
— Defendants — Respondents. 

Appeal No. 3914 of 1913, decided on 
13th May 191S, against the Appellate 
Judgment and decree of Sub. Judge, 
Faridpore, dated 22nd August, 1913. 

Adverse possession Co»owner — Co-owners 
mtering into possession as lessees of adverse 
claimant — Possession is adverse to other co- 
owners. 


Where after the dispossession of the owners 
of a land by an adverse claimant some of them 
come into possession under a lease granted by 
the adverse possessor, their possession must be 
to the title which they acquired under 
the lease and not to their title as co-owners of 
the property and consequently, it will be con- 
sidered adverse to the other co-owners, so as to 
c*ttnguish the title of the latter under the 
Umitation law. [p. 59, c. 2.J 

Brojendranath Chatterjee — for Appel- 
lants. 


Ashitaranjan Ghosh- -lor Respondents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for declaration of title 
to land and for recovery of joint posses- 
ion thereof along with the defendants. 
Fhe land in dispute is included in an 
estate owned jointly by the plaintiffs and 

Both the plaintiffs and 

the defendants were dispossessed by. the 


proprietor of a neighbouring estate, who 
took possession of the land on the asser- 
tion that it formed part of his estate. 
Subsequently, the defendants took a lease 
of this land from the adverse possessor. 
The plaintilYs assert that as the defend- 
ants are their co-sharers, their possession 
cannot be treated as adverse to them. 
The Courts below have concurrently over- 
ruled this contention, which appears to 
us to be wholly unfounded. 

Reliance has been placed by the plain- 
tiffs on the decision of the Judicial 
Committee in the ca.'*e of Corea v. 
Appuhamy (i), where Lord .Macnaghten 
stated, with regard to the possession of a 
co-owner, that his possession is in law the 
possession of his co-owner, and it is not 
possible for him to put an end to that 
possession by any secret intention in his 
mind ; nothing short of ouster or some- 
thing equivalent to ouster can bring about 
that result. That doctrine has no appli- 
cation to the circumstances of the present 
case. Here the possession of the plain- 
tiffs was not terminated by the defend- 
ants. I'he po.ssession of both of them 
was terminated by a hostile claimant. 
The defendants subsequently came into 
possession under a lease granted by the 
claimant. Their possession must be 
referred to the title which they acquired 
under the lease, and not to their title as 
co-owners of the property held by themi 
and the plaintiffs jointly. No doubt, as 
observed by Wood, V. C., in Thomas v. 
Thomas (2), possession is never considered 
adverse, if it can be referred to a lawful 
title. Here, however, the possession of 
the defendants is referable only to their 
title as lessees under a person who claims 
to hold adversely both to the plaintiffs 
and the defendants. We must, conse- 
quently, hold, on the principles explained 
in Lokenath Singh v. Dhwaheshwar Prosad 
Narayan Singh (3), that there was an 
ouster of the plaintiffs by the defendants, 
and as that ouster has continued for more 
than 12 years, the title of the plaintiffs 
has been extinguished. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

Appeal dismissed, 

V.B./R.K. 

(1) (1912) A. C. 230. 

(2) (1855) 2 K. & J. 79. 

(3) (1915) 27 I. C. 465. 
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Chattekjea and Chapman, JJ. 

Bhikariram Bhagat and others — Defen- 
dants — Appellants. 

V. 

Maharaj Bahadur Siiigh — Plaintiff — 
Respondent. 

.\ppeal No. 572 of 1913, decided on 
7th June, 1915, from Appellate Decree 
of Dist. Judge, Murshidabad, dated 
25th September, 1912. 

Bengal Tenancy Act (8 of 1885 ), S- 185 — 
Applicability— 'Occupancy right in site of shop 
held by Provisions held applicable to 

lease of lands for building shop. 

A raiyat who acquired lands under a lease for 
building a shop, in which he has resided and 
from where he has carried on his agricultural 
operations in another village and in respect of 
holdings under the same landlord, can claim the 
protection of S. 182 of the Bengal Tenancy Act 
in respect of the lands. 9 I, C. 922; 9 C. \V. N. 
416 ; io C. ^V. N. 944 and 10 I. C. 139, foil. 

[P. 60, C. I A P. 61, C. I.] 

Ram Chandra Majumdar and Nagendra 
Nath Sen — for Appellants. 

Dwarka Nath Chakravarthi — for Res- 
pondent. 

Judgment. — The defendants were 
raiyats holding certain jamas under the 
father of the plaintiff at Nalhati. When 
the Bokhara station on the Naihati- 
Aziinganj Railway (broad gauge) was 
opened, the father of the plaintiff wanted 
to establish a bazar. To do so he 
wanted shop-keepers to settle on his 
lands near the station. The defendant 
Bhikhari was asked to come and open a 
shop, and he did come and was given 
some lands to build his shop which 
would necessarily be his dwelling house 
also. He built a katcha thatched 
house and held his shop there for a 
time. Then after a short time he 
built a pakka room and subsequently 
other pakka rooms and resided with his 
family there and held his shop as well. 
He acquired several raiyati jamas in 
this place also under the plaintiff, so that 
he is a raiyat under the plaintiff at 
Nalhati as well as this place called 
Sanko or Raipur Telkul. Being a raiyat 
at Nalhati he acquired the lands for 
building the shop where he resided, and 
then he became a raiyat at Raipur Telkul 
or Sanko and resided in the shop-building 
and carried on his agricultural operations 
from there. 


The plaintiff, at first, sued to evict him 
as a trespasser but failed, the Court 
holding that the defendants were tenants 
and could not be ejected without a proper 
notice. 

This suit was then brought after the 
service of a notice. The question whether 
the tenancy is governed by the Transfer 
of Property Act or by the Bengal Ten- 
ancy Act was raised in the previous case, 
but in view of the finding on the question 
of notice the Court did not think it 
necessary to go into the question. In 
this case the J'rial Judge held that, as 
the land was originally taken for building 
a shop, it was governed by the Transfer 
of I’roperty Act and made a decree for 
ejectment on the payment of Rs. 1,200 as 
compensation. On appeal by the plaintiff 
and cross-appeal by the defendants, the 
learned District Judge decreed the entire 
suit, allowing the defendants time to 
remove the materials of their pakka 
house. 

In second appeal, it has been contend- 
ed that both the Courts below are wrong 
in not applying the provisions of the 
Bengal Tenancy Act. We think this 
contention is supported by a. number of 
decisions of this Court dating back from 
1893. In the case of Golam Mowla v. 
Adbool Sowar Mondul (i) Mr. Justice 
Rampini held that if a raiyat holding 
jotes with occupancy rights in a village 
holds bastu land in the same village, not 
as a raiyat but separately from his raiyoti 
holding, he would, in the absence of a 
local custom to the contrary, have a 
right of occupancy’ in the homestead also. 
It is not clear from the report whether 
the homestead and ihe jote were held 
under the saihe landlord. Then in the 
case of Protap Chandra Das v. Biseswar 
Pramanick (2) the homestead was under 
one landlord and the joie under ano- 
ther in the same village. Mr. Justice 
Geidt held that S. 182 of the Bengal 
Tenancy Act applied, Mr. Justice Ghose 
did not think it necessary to go into 
the question. This was in 1904. 
Then in 1906 came the case of Kripa 
Nath Ghakrabutty v. Sheikh Anu {3), in 
which Rampini and Mookerjee, JJ., held 
that the homestead and the raiyati need 
not be in the same village or under the 
same landlord and S. 182, Bengal 

(1) (iQix) 9 I, C. 922. 

(2) (1905) 9 C. W. N. 416. 

(3) *(1906) 10 C. W. N. 944. 
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Tenancy Act, applied when both were 
different. The above cases were followed 
by Mookerjee and Teunon, JJ., in the 
case of Harihar Chattopadkyaya v. Dinu 
Bera (4), and it was held that for the 
application of S. 182 of the Bengal 
Tenancy Act it was not necessary that 
the homestead and the raiyati should be 
either in the same village or under the 
same landlord. Under these rulings, the 
defendants would be holding the home- 
stead lands at Sanko subject to the pro- 
visions of the Bengal Tenancy Act from 
the beginning. 

But supposing that during the first two 
or three 5'ears during which the defen- 
dants merely held their shop and resided 
on the disputed land and heldyofCA- at 
Nalhati, they could not invoke the aid of 
S. 182 of the Bengal Tenancy Act, there 
can be no manner of objection under a 
long course of rulings of this Court to 
their claiming the protection of that 
section after they became agricul- 
turists at Sanko and carried on agri- 
culture from their residence at Sanko, 
which was also used as a shop. 
The incidents of their tenure of the 
homestead are, therefore. gt»verned by 
the Bengal Tenancy Act, as no local 
custom to the contrary is alleged or 
proved. The suit for ejectment, there- 
fore, fails. As the parties have not been 
able to agree as to the rent payable for 
the homestead, that must form the subject 
of a separate suit. 

The appeal is allowed and the suit of 
the plaintiff dismissed with costs in all 
Courts. 

V. B./R. K. 

Appeal allowed. 

(4) (1911) 10 I. C. 139. 
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Mukerjee and BEACHCROFT, JJ. 

Ganga Bam Agarwalla and another — 
Defendants — Appellants, 

V. 

L(u:hi Bam Kishen Dyal — Plaintiff — 

Respondent. 

Appeal No. 303 of 1912, decided on 
28th July 1914, from the Original Decree 
of Sub-Judge, Shibsagar, dated 26th June, 

1912. 

(•) Evideace Act (1 of 1872 ), St. 9 ^ 

Abtence of entry of repayment in aCc£ 


is relevant under Ss. 9 and 11 and not under 
S- 34 — Weight of such evidence depends on 
circumstances. 

'I'he absence of an entry in a book of accoutu 
is regarded as a relevant fact not under S. 34. 
but under Ss. 9 and ii of the Indian Evidence 
Act. to prove that an alleged payment \va> not 
made; but the weight to be given to mk h 
absence ilepends upon the circun^stances of eai li 
case. 13I.C. 120 and asAll. QofF. H.). ref. 
to. IP. 62, C. 2.] 

(h) Deed — Execuiion — The place and manner 
of signature is immaterial — When executant 
scribes document insertion of name at com- 
mencement is sufficient. 

The place anil manner of signatun- of a docu- 
ment are immaierial, provided that the signature 
is inserted in such a manner as to authenticate 
the document ; and where an in>trunient is in the 
handwriting of the party to be charged, it is 
sufficient if his name is inserted at the commence- 
me.".t. Holmes\. Alackrell, (1SS5) 3 C. Jb (N. S.) 
7S9, ref. to. [P. 63. C. i.j 

(c) Deed — Execution » Release — Document 
giving release to a co-debtor though not signed 
is valid — But would not operate to prejudice the 
other in question of contribution. 

Hence, a document giving a co-debtor release 
from all liabilities is operative a> >uth though 
not signed by the e.vecuiant, and is a valid agree- 
ment although it may n<>t opeinte to the 
prejudice of the other debtor, should a question 
of contribution arise, as between tliem. 

[P. 03. C. I vV 2. 

N. C. Biirdaloi — for Appellants. 

Manmohan Dutt — for Respondent. 

Judgment. — This is an appeal by the 
defendants in a suit for recovery of 
money due on a settlement of accounts. 
It appears that there were sale and 
purchase transactions between the linns 
of the plaintiff and defendants. The 
case for the plaintiff is that upon adjust- 
ment of accounts to the end of the year 
\<)G^{Sambat) Rs. 10,049- 1 5-0 were found 
due from the firm of the defendants 
(Ganga Ram and Moti Ram) to the hrm 
of the plaintiff (Luchi Ram Kishen Dyal), 
and that thereafter payments were made, 
with the result that at the date of the 
institution of the suit, a sum of Rs. 7,900 
was payable to the plaintiff by the 
defendants jointly. 'I’he defendants, who 
are brothers, filed separate written state- 
ments. "I'he first defendant stated that 
he had separated from his brother and 
had made, on his own account, a payment 
of Rs. 1,200 to the father of the plaintiff 
on the 15th July 1908, in consideration 
whereof the latter had agreed to release 
him from all liability on account of the 
transactions mentioned. His defence in 
substance was that there was no cause of 
action against him. Tlje second defen- 


and 34 — 
unt book 


N. 


dant admitted liability: to the extent of 

A , * ■ ' 

1 k * I . t 
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Rs. 4,669-9-9. The first defendant in 
support of the defence taken by him 
produced a document, called a farkati, 
which he asserted was in the handwriting 
of the father of the plaintiff. The 
document is in these terms : “ Ram 

Ram of Luchi Ram Kishen Dyal to 
honoured Ganga Ram Chota Ram. '['here 
was money due to this firm, out of that 
I have received Rs. 1,200. Out of the 
amount due from his firm, I received 
Rs. 1,200 from him and struck out hi.s 
name. I have no business left with 
Ganga Ram Chota Ram 1 shall realise 
from Moti Ram Sheo Ram. No claim 
against Ganga Ram Chota Ram remains. 

hatever is found due in my khata, 
I shall take from Moti Ram. I have 
no complaint against Ganga Ram. 
If I do, I shall be held a liar in Court. 
Sambat 1965, month Saon Badi 2 = i5fch 
July.” This document, it will be observ- 
ed, does not bear the signature of the 
alleged executant. I'he plaintiff repu- 
diated the document as a forgery. The 
Subordinate Judge has held upon the 
evidence on the record that the document 
is genuine, and that the whole of it was 
written by huchi Ram. the father of the 
plaintiff, Kishen Dyal. But he has held 
that the document is not operative in 
law. because it was never signed by the 
executant, in his opinion, the document 
was in substance little more than a draft 
which Luchi Ram might have intended 
to execute. In this view the Subordinate 
Judge has refused to give effect to the 
contention of the first defendant that 
upon payment of Rs. 1,200 to the creditor, 
he had secured a release from all liability 
in connection with the transactions 
mentioned. The result has been that 
the Subordinate Judge has made a joint 
decree against the defendants for the 
entire sum claimed, but he has made it 
payable in 12 monthly instalments. 

In the present appeal by both the 
defendants, it has been urged that the 
document was valid and operative though 
not signed by the executant, and, was in 
any view, admissible in proof of the pay- 
ment of Rs. 1,200. On behalf of the 
plaintiff-respondent, it has been argued 
that the document is not genuine and 
that the alleged payment was never 
made. The first question for considera- 
tion consequently is whether the docu- 
ment is genuine. In our opinion there 
is no room for reasonable doubt that, as 


found by the Subordinate Judge, the 
document is genuine. 

The document was shown to one 
Gobind Ram Maheswari, who was exa- 
mined as a witness on behalf of the 
plaintiff. He was first asked whether he 
knew the handwriting of Luchi Ram. 
He answered in the affirmative and then 
stated that the document was in the 
handwriting of Luchi Ram. The Pleader 
for the plaintiff then alleged that the 
witness had been gained over ; but 
beyond a mere assertion there is 
nothing tangible to show that the witness 
was hostile to the plaintiff. There 
IS also the testimony of Mr. Hardless, 
tl^ handwriting expert, who states 
affirmatively that the document in ques- 
tion was written by the same person as 
the executant of seven other documents 

which were admittedly written by Luchi 

Ram. I he expert is positive in his 
assertion that the writer of all these 
documents was the same person. We 
have in addition the testimony of 
Tarakeshwar Sarma and Ganga Ram that 
Rs. 1,200 was actually paid. Reliance, 
however, has been placed by the plaintiff 
upon the circumstance that the payment 
IS not entered in the books of the firm 
represented by the plaintiff. The absence 
of an entry in a book of account has no 
doubt been^ regarded as a relevant fact, 
not under S. 34, but under Ss- 9 and ii 
of the Indian LvidenceAct, to prove that 
an alleged payment was not made [Imrii 
eWar V. Sridhar Payday (i), see also 
ALi Nasir Khan v. Manik Chand (2)]. But 
the question remains, what weight should 
be attached to this circumstance in the 
present case The books of the firm, 
which the plaintiff represents, were, it! 
may be assumed, even during the life- 
time of his father, written by himself. 

But as the payment was made in the shop 
of the defendants where the creditor had 
called to receive the money, it is con- 
ceivable that if the fact of payment was 
not mentioned by the father of the plaintiff 
to him, no entry would be made in the 
account books. We must hold in con- 
currence with the Subordinate Judge 
that the document was written by Luchi 
Ram and was made over to the first 

defendant on receipt of Rs. 1,200 from 
him. 

(0 (1912) 13 I. c. 120. 

(2) (1903) 35 All, 90 (F. B.), 
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The question next arises, whether the 
document, though not signed by the 
creditor, is operative as a release. It is 
worthy of note that the document is 
produced by the tirst defendant, and that 
there is no suggestion that he obtained 
possession of it by unfair and fraudulent 
means. Consequently the theory, which 
found favourwith the Subordinate Judge, 
that the document was incomplete and was 
little more than a draft which Luchi Ram 
might have intended to execute, cannot be 
accepted as well founded. Does the 
circumstance then that the document does 
not bear the signature of Luchi Ram 
affect its legal operation as a release } 
It has not been disputed that the docu- 
ment was not required to be signed or 
executed in any particular manner under 
any statutory provision. Consequently 
|the well settled principle applies that the 
place and manner of signature of a docu- 
ment are immaterial, provided that the 
signature is inserted in such a manner as 
to authenticate the document ; and where 
an instrument is in the handwriting of the 
party to be charged, it is sufficient if his 
name is inserted at the commencement. 
Lord St. Leonards in his Classical 
Treatise on ‘ Vendors and Purchasers' 
states the rule in the following terms 
(14th Edition, page 142) : ‘‘'Phe signing 
of the name at the beginning of an 
agreement, which is required to be signed 
under the Statute of Frauds, will take it 
out of the Statute, as if a person write an 
agreement himself and begins 'A B agrees 
to sell and such a signature will be 
sufficient, although space be left for 
signature at the bottom of the instru- 


ment. ” This statement is borne out by 
cases of the highest authority, amongst 
which we may mention those of Ogilvie v. 
Foljamhe (3), Propert v. Parker (4), Lobb 
v. Stanley (5) and Holmes v. Mackrell (6). 
We are of opinion that the document in 
this case was operative as a release though 
not signed by the executant. Fhe position 
consequently is that the creditor received 
Rs. 1,200 from the first defendant and 
released him from all liability under his 
claim. This was a valid agreement, 
although it might not operate to the 
prejudice of the other debtor, should a 
question of contribution arise as between 

(3) (1817) 3 Mer. 53. 

! . (4) (1830) I Roas. & M. 6zs. 

5 Q. B. 574. 

(6) (1885)30. B. (N. S.) 789. 


them. But it is plain that the plaintiff, 
as representative of Luchi Ram, cannot 
recede from the position deliberately 
assumed by his father and impose a 
liability upon the first defendant in 
contravention of the terms of the release. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
discharged. The suit will stand dis- 
missed with costs in both the Courts as 
against the first defendant. 'J'he suit 
will, however, be decreed as against the 
second defendant for a sum of Rs. 6,466. 
This amount is obtained by a deduction 
of Rs. 1,200 together with interest 
thereon at the rate of 9 per cent, per 
annum, from the 15th July, 1908 (date of 
payment) to the 22nd September, 1910 
(date of the institution of the suit), from 
the sum of Rs. 7.900 claimed by the 
plaintiff as the sum due to him. 'The 
plaintiff will be entitled to his costs on 
the sum now decreed as against the 
second defendant only in the Court of 
first instance. .As between the plaintiff 
and the second defendant, there will be 
no order for costs in this appeal. 'I'he 
order for payment by instalments made 
by the Subordinate Judge will stand can- 
celled. A self-contained decree will be 
drawn up in this Court. 

V.B./K.K. 

Appeal partly allowed. 
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Mookkrjek and Beaciicroft, JJ. 

Surendra Narain Roy Chowdhury — 
Plaintiff — Appellant. 

V. 

Dinanath Bose and o/hers — Defendants 
— Respondents. 

Appeal No. 1449 of 1914, decided on 
22nd July, 1915, from the .Appellate 
Decree of Sub. Judge, ist Court, Backer- 
gunj, dated 20th March, 1914. 

Landlord and TeDant>.-Rent— Apportionment 
can be claimed for eviction by person bolding 
paramount title than bis lessor — Burden of 
proof of what is fair rent is on tenant — 
Evidence Act (1 of 1872), S. 102. 

Where a tenant is sued for rent, he can set 
up eviction by title paramount to that of his 
lessor as an answer, and if he is evicted from 
part of the land, an apportionment of the rent 
may take place; but the onus is on the lessor to 
show what is the fair rent of the lands out of 
which the tenant was not evicted. (P. 64, C. i.) 

Dwarkanaih Milter and Baikuntanath 
Milter — for Appellant. 
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Judgment — This is an appeal by the 
plaintiff in a suit for arrears of rent. 
The plaintiff claimed rent at the rate of 
Rs. 27 a year. The defendants contend- 
ed that they had been dispossessed 
of a portion of the tenancy by 
title paramount and that the plaintiff 
was consequently not entitled to the 
entire rent claimed. The Court of first 
instance found that the defendants had 
not been dispossessed of any lands.of their 
tenancy by title paramount and decreed 
the claim in full. Upon appeal, the 
Subordinate -fudge has found that the 
defendants have been deprived of a 
portion of the lands of their tenancy by 
title paramount and that they are 
entitled to an abatement of rent. He 
has, however, dismissed the suit, as 
there is no evidence to show what rent 
is payable to the plaintiff in respect of 
the lands still in the occupation of the 
tenants. On the present appeal, it has 
been argued that the burden of proof 
was upon the defendants to show, to 
what extent they are entitled to abate- 
ment of rent. In our opinion, there is no 
foundation for this contention. 

It was pointed out by Sir Barnes 
Peacock, C.J., in the case of Gopanund Jha 
:v. Lalla Gobind Pershad (i), that where a 
tenant is sued for rent, he can set up 
eviction by title paramount to that of his 
lessor as an answer, and if evicted from 
ipart of the land, an apportionment of the 
'rent may take place ; but the onus is on 
'the lessor to show what is the fair rent of 
the lands out of which the tenant was not 
evicted. This view is plainly well-found- 
ed on principle, because as stated in 
S. 102 of the Indian Evidence Act, the 
burden of proof lies on that person who 
would fail if no evidence at all were 
given on either side. The defendants 
asserted that they had been dispossessed 
of a portion of the land of the tenancy 
by title paramount. The burden lay 
upon them to establish the truth of this 
allegation. They have discharged that 
burden; consequently, it is plain that 
the plaintiff cannot recover rent at the 
rate of Rs. 27 a year. If the contention 
of the plaintiff were well-founded, that the 
burden lay upon the defendants to prove 
the extent of abatement, it would be 
incumbent upon the Court, if no evidence 
were given on either side, to award the 

(i) (1869) 12 W. R. 109. 


plaintiff a decree at the full rate claimed, 

although the Court was satisfied that he was 

not entitled thereto. It is thus unquestion- 
able that the burden lay upon the plain" 
tiff to establish what rent he was entitled 
to recover from the tenants in respect of 
the lands now in their occupation. This 
he has entirely failed to do ; he directed 
all his energy to prove that there had 
been no dispossession of the tenants by 
title paramount, and did not adduce 
evidence to show what would be fair rent 
for the lands in their occupation. As a 
last resort, the plaintiff has prayed that 
the case may be remitted to the Court of 
first instance in order that the question of 
apportionment of rent may be determined 
in this litigation. \\e are of opinion 
that we should not accede to this request. 

I he burden, as we have said, lay upon 
the plaintiff to establish his case. He 
has failed to discharge that burden, 
because he came into Court with an untrue 
allegation that the defendants were still 
in occupation of all the lands of their 
tenancy and did not adduce direct 
evidence to show what rent was fairly 
paj’able in respect of the lands actually 
in their possession. Such evidence, indeed, 
could not be adduced by the plaintiff 
because that would have been destructive 
of his case that the defendants were in 
occupation of all thelands of their tenancy. 

1 he plaintiff cannot now be permitted to 
take the case back to the Court of first 
instance and to have the question of fair 
rent tried. It will be open, however, to 
the plaintiff in anj' future litigation to 
claim re-adjustment of rent. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed. 

V.B./R.K. 

Appeal dismissed. 
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Jenkins, c. J. and Chatterjea, J. 

Pam Prasad — Plaintiff — Appellant. 

V. 

Ram Charan Singh and others — Defend- 
ants — Respondents. 

Appeal No. 332 of 1912, decided on 
22nd May, 1914, from the Appellate 
Order of Offg. Sub-Judge, Saran, dated 
13th November, 1911. 
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(a) Bengal Tenancy Act (8 of 1885)» S. 65 — 
Scope of S« 6$ — It applies only when relation 
between landlord and tenant subsists — Land- 
lord who has parted with proprietary rights can- 
not avail himself of S. 65. 

Under S. 65 of the Bengal Tenancy Act the 
sale of a holding is possible, so long as the rent 
is a first charge thereon, and it remains the first 
charge only so long as the relationship of land- 
lord and tenant subsists. (P. 65, C. 2.] 

Therefore, a landlord who has parted with 
his proprietary interest, is not entitled to 
invoke the special remedies vested in a land- 
lord under S. 65 of the Bengal Tenancy Act, 
but still he can have a sale in execution of his 
decree under the Code of an interest which is 
saleable. [p. 65, C. 2.] 

(b) Civil P. C. (5 of 1908), 0. 21, Rr. 89, 90 
and 92 — Though the rules are not applicable the 
Court can decline to confirm sale when decree 
ia^ satisfied and parties desire that sale be set 
aside. 

Where after a sale in execution of a decree 
the decree-holder is paid the amount of his 
decree and there is a concurrent wish of the 
parties that the sale should be set aside, the 
Court, although not warranted by any provisions 
of R. 89 and onwards of O. 21 of the Civil 
Procedure Code, 1908, to set aside the sale, 
may treat the sale as being of no effect and may 
decline to confirm it. 

[P. 65. C. 2 & P. 66, C. I.] 

Umakali Mukerjee and Rajendra 
Prasad — for Appellant. 

Sachindra Prasad Ghose — for Respon- 
dents, 

Jenkins, C. J. — This second appeal 
arises out of a suit in effect for possession 
of land, and the case made by the 
plaintiff against defendant No. i, who is 
the principal defendant, is, }irsty that the 
land in suit is zerait, and secondly^ that 
defendant No. i is a trespasser and not a 
tenant. He established both these points 
to the satisfaction of the Munsif. 

Ihe learned Officiating Subordinate 
Judge, however, took an opposite view on 
both these points, and we must, therefore, 
apart from any point of law which can 
be opposed to that conclusion, accept as 
binding on us, first, that the land is not 
zerait and secondly, that defendant No. i 
is not a trespasser but is a tenant. 

To the first of these propositions no 
objection has been or can be taken in 
second appeal. ’But it has been argued 
with ingenuity that on the facts as found 
defendant No. i cannot be regarded as 
still a tenant, for by a sale in execution 
^®oree obtained by one Radhe 
Misser, the defendant No. i*s interest as 

tenant passed to the purchaser under 
that decree. 

1916 Cal .— 9 & 10 


Now, this calls for a word of explana- 
tion Radhe Misser was the proprietor. 
Defendant No. i was his tenant. 'I’here 
w'as a failure or omission to pay rent and 
this led to the institution of a suit in 
May 1904 by Radhe Misser against 
defendant No. i. A decree was obtained 
on the 2ist September, 1904. On the 
6th of October, 1904, Radhe Misser's 
proprietary right was purchased by the 
plaintiff. Subsequently to this, Radhe 
Alisser took steps for the execution of 
his decree. There was a sale in execu- 
tion, and it is said that under that sale 
the holding of defendant No. i passed to 
Radhe Misser who was the purchaser at 
that sale. This argument has been 
founded upon the theory that S. 65 of 
the Bengal Tenancy Act was still applic- 
able at the time of the execution 
proceedings. Whether it was so or not 
is a point of some nicety, but we are 
assisted in determining the scope of that 
section by a recent decision of the Privy 
Council, Arthur Henry Forbes v, Ma/iara/ 
Bahadur Sin^h (i). It is true that the 
precise position with which we are now 
confronted w'as not before their Lordships 
on that occasion, but I think that the first 
result of their decision is that the sale of 
the holding is possible so long as the 
rent is a first charge thereon. But the 
rent remains a first charge only so long 
as the relation of landlord and tenant 
subsists ; in other words, the charge is an 
incident of that relationship. Certainly 
this is a convenient view, because other- 
wise there might be introduced into this 
law, which regulates the relation between 
landlord and tenant, a supervening right 
of serious consequence, and, I think, we 
must in the circumstances hold that 
Radhe Misser, having parted with his 
proprietary interest, was not entitled to 
invoke the special remedies vested in a 
landlord under S. 65 of the Bengal 
Tenancy Act. Still there could be a sale 
in execution of the decree under the 
Code, but it would be a sale of that 
which is saleable. I arn not at present 
satisfied that the interest of defendant 
No. I was saleable. Over and above that, 
we have the important circumstances 
that notwithstanding the fact that there 
had been a sale, yet prior to its 
confirmation, Radhe Misser, the decree- 
holder, was p aid by the judgment-debtor 

(1) A. 1 . R.(i9i4)P.C. 111=41 Cal. 026 = ■* x 

1. C. 632 = 4 * I. A. 91 (P.C.). 
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the decretal amount. That decretal 
amountwas accepted by the decree-holder 
in full satisfaction of his decree, and the 
decree-holder, as any honest man would 
do, brought this to the notice of the 
Court and asked that the sale should be 
Set aside. The learned Judge before 
whom this reasonable application was 
made seems to have felt that his action 
was paralyzed, because this particular 
predicament did not fall within the 
precise words of the R. 89 onwards of 
O. 21. But I venture to think that where 
a case of that kind arises, it certainly is 
open to the Court not to confirm the sale 
and to treat the sale as being of no effect, 
that being the concurrent wish of the 
parties and the obvious requirement of 
the case. 

In the circumstances of the case then, 
I think, it may fairly be said, as it does 
not appear that the defendant No. i had 
a saleable interest and as there can be 
no suggestion of defendant No. i being 
still bound by the execution proceedings, 
that the interest of defendant No. i did 
not pass to Radhe Misser. 

The result is that though this point was 
not discussed, and as far as I am aware 
not raised before the lower Courts, still 
the conclusion of the lower Appellate 
Court must be affirmed by reason of the 
findings of fact at which that Court 
arrived, for the point now suggested does 
not justify us in disturbing those findings. 

The result is that the decree must be 
confirmed with costs. 

N. R. Chatterjea, J. — I agree. 

V.B./k.K. 

Decree confirmed. 
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Moukerjee and Richardson, JJ. 

Yusuf Akram — Plaintiff — Petitioner. 

V. 

Arfan Ali Khan — Defendant — Res- 
'pondent. 

' Civil Rules Nos. 120 and 121 of 1915, 
decided on 30th July, 1915. against the 
decision of Munsif, Bhanga, dated 
14th November, 1914. 

! Provincial Small Cause Courts Act (9 of 1387), 
S. 17 {l)~No deposit is required for restoration 
iol suit dismissed in default. 

i A plaintiff who applies for revival of his suit, 
which has been dismissed for default by a Small 
Cause Court, has not to make the deposit or 


furnish the security as required by the proviso to 
sub-S. (i)of S. 17 of the Provincial Small Cause 
Courts Act, as his applicati()n is not for an order 
to set aside a decree passed ex parte, 2 C. W. N. 
693. foil. fP. 66, C. 2.) 

Hem Chunder Mozumdar — for Peti- 
tioner. 

Mookerjee, J.— We are invited in this 
Rule to set aside an order of the Small 
Cause Court Judge dismissing an appli- 
cation for revival of a suit which had been 
dismissed for default. The Small Cause 
Court Judge held that the plaintiff had 
failed to deposit, as required by law, the 
amount of costs due from him to the 
defendant under the decree or to furnish 
security to the satisfaction of the Court. 
In our opinion, this view is clearly 
erroneous. The proviso to sub-S. (i) 
of S. 17 of the Provincial Small 
Cause Courts Act lays down that an 
applicant for an order to set aside a 
decree passed ex parte shall make the 
requisite deposit or give security. But 
an applicant for an order to set aside an 
order of dismissal for default is plainly 
not an applicant for an order to set aside 
a decree passed ex parte. This view' is in 
accord with the decision of this Court in 
the case of Jamina JBibi v. Sexi Chand 
Bhagat (i), I he matter has now been 
placed beyond controversy by clause (2) 
of S. 2 of the Code of 1908, which 
lays down that an order of dismissal for 
default is not a decree. 

I he result is that this Rule is made 
absolute, the order of the Small Cause 
Court Judge set aside and the case 
returned to him in order that the appli* 
cation for revival of the suit may be heard 
on the merits. As the Rule is not 
opposed we make no order for costs. 

This judgment will govern Rule No. 121 

of 1915 in which a similar order will be 
drawn up. 

V.B./K.K. 

Rules made absolute; Cases remanded. 

(i) (1S9S) 2 c. w. N. 693. 
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Chatterjea and Newbould, JJ . 

Abdul YTahab and others — Plaintiffs — 
Appellants. 

V. 

Secy, of Slaie and others — Defendants 
— Respondents 
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Appeal No. 3731 of 1912, decided on 
20th December 1915, from the Appellate 
Decree of Dist. Judge, Chittagong, 
dated 27th August, 1912. 

Civil P. C. (1882), S. 424 — Notice under 
S. 424 — Case set^ up in plaint different from 
that stated in notice — Notice is not proper. 

A notice under S. 424 of the Civil Procedure 
Code, 1882, is not a proper notice if the case 
set up in the plaint is altogether different from 
the case stated in the notice and, therefore, a 
suit instituted upon such a notice cannot be 
maintained. [p. 67, C. i.l 

Dwarka Nath Chakerbutty and Kali 
Kinker Chakerbutty — for Appellant. 

Ram Chandra Mitra — for Government. 

Dhirendra Lai Kastgir and Prab/iat 
Chandra Dutt for Kshitesh Chandra Sen 
and Satiah Chandra Ghose — for Respon- 
dent. 

Biraf Mohan Mozumdar-~iov Deputy 
Registrar. 

Judgment. — We think that the suit of 
the piaintiffs-appellants must fail on the 
ground that the notice given under S. 424 
of the Code of Civil Procedure was not 
a proper notice. The question of notice 
was raised in the sixth issue in the case 
and the Subordinate Judge’s decision on 
that issue runs as follows : 

The case set up in the plaint is 
altogether different from the case stated 
in the notice, Kxhibit 13, served on the 
defendant No, i. In the notice the 
plaintiffs admitted the principle of dis- 
tribution of the Collector to be quite 
correct, but said that the map drawn was 
not correct, inasmuch as instead of 
drawing the boundary lines at right 
angles to their jo/e land, they were drawn 
so as to include obtuse angles, so the 
notice appears to be defective and the 
suit must fail on that ground. ” 

The lower Appellate Court, no doubt, 
has not come to any finding upon this 
point, apparently because the plaintiffs 
'did not argue the point before it. But 
(We think the Subordinate Judge is right 
[in holding that the notice is defective, 
and upon such a notice the suit cannot be 
maintained. The suit must, therefore, 
fail on that ground. The appeal is 
accordingly dismissed with costs. 
V.B./R.K. 

Appeal dismissed. 
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Chapman and Walmslkv, jj. 

Gurai Kar and others — Plaintiffs — 
Appellants. 



Kuarmoni Singha Alandhata — Defen- 
dant — Respondent. 


Second Appeals Nos. 2519 to 2525 
of 1912. decided on 15th March, 1915, 
against the decrees of Dist. Judge! 
Midnapur, dated 21st December ion’ 

(a) Civil P. C. (5 of 1908), S. 100— Custom 

reasonable or not, is question of law. 


The question whether a custom is reasonable 
or not is a question of law and not one of tact. 
Bradburu v. Foley, 3 C. P. I). 129, foil. 

/cx ^ « .. lP. 68. C. 2.] 

(b) Custom -Reasonable— Custom of appro- 
priation of timber on holding by its tenants is 
reasonable— When custom not unreasonable 
stated. 


It is wrong to hold that a custom is un- 
reasonable in so far as it permits the appropria- 
tion of timber trees on a holding l)y the tenant 
Moult V. Hail, day (1898) 1 Q. 1 ). 125, ref. to. 

L C. I.] 

Where there is nothing unfair or dishonest 
or contrary to the public good in a custom, the 
custom is not unreasonable. (P. 69, C. i.] 

Monindra Nath Roy, Monmatha Nath 
Mookerjee and Satindra Nath Mookerjee — 
for Appellants. 

Bankim Chandra Mookerjee for Kali 
Kinkar Chakrabarti — for Respondent. 

Judgment. — 'I’hese are appeals by the 
plaintiffs. 'I’he suits were brought under 
S. 106 of the Bengal Tenancy .Act for 
declarations that the tenants had the 
right to cut and appropriate trees. The 
Assistant Settlement Officer decreed the 
suits. The landlord appealed. The 
District Judge, in the course of his 
judgment, came to a finding that the 
custom has been established, but that it 
was unreasonable in so far as it permitted 
the appropriation of timber trees. By 
an oversight, however, the learned Judge 
recorded an order dismissing the land- 
lord's appeal thus preserving the judg- 
ment of the Assistant Settlement Officer 
intact. Upon an e\ parte application by 
the landlord, the learned Judge amended 
his judgment and convened his order 
dismissing the appeal into an order 
directing that the decree of the Assistant 
Settlement Officer should be modified, in 
accordance with his finding that the 
custom should not be upheld so far as 
timber trees are concerned. The tenants, 
thereupon, appealed to this Court. They 


-<•1. 
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relied in their grounds of appeal both on 
the contention that the learned Judge was 
wrong in holding that the custom was 
unreasonable and upon the contention 
that it was not open to the learned Judge 
to alter his judgment. The learned Judges 
who disposed of the appeal dealt in their 
judgment with the latter contention only 
and directed that the judgment should be 
restored to its original condition. The 
learned Judges proceeded to say that it 
would be open to the respondent land- 
lord to apply for a review. Thereupon, 
the landlord applied for a review of this 
judgment and on that application for 
review, the learned Judge amended the 
judgment again, altering it into a judg- 
ment modifying the decree of the Assis- 
tant Settlement Officer in accordance 
with the finding that the custom was 
unreasonable so far as timber trees were 
concerned. 

In appeal to this Court, the tenants 
take three grounds. The yirsi ground is 
that the application for review was barred 
by limitation. The judgment which was 
sought to be amended by that application 
for review was dated the 23rd August. 
1911, that is, the judgment in the form 
in which it stood after the restoration 
made in it in accordance with the order 
passed by the learned Judges of this 
Court in second appeal. The applica- 
tion for review of this judgment W'as 
made on the 20th September, 1911, and 
was within time. The appellants’ con- 
tention that this application for review 
must be held to relate to the original 
judgment of the 7th April, 1909, cannot 
be sustained, although there are certain 
expressions, in the judgment of the learn- 
ed District Judge now appealed against 
which might support their contention. 

The next contention in appeal is that 
the learned Judge had no jurisdiction to 
entertain this application for review. 
The judgment purports to pass the 
order under S. 151 of the Code of 
Civil Procedure, holding that the judg- 
ment, the review of which w'as applied 
for, was the judgment of his predecessor 
and that, therefore, he had no jurisdic- 
tion to deal with the application under 
O. 47. We are of opinion, how- 
ever, that the learned Judge fell into an 
error in the view which he took, that the 
judgment the review of which was applied 
for, was the judgment of his predecessor. 
It is true that the original judgment deli- 


vered on the 7th April, 1909, was the 
judgment of the learned Judge’s prede- 
cessor, Mr. Forrester. But the judgment, 
which in law was the judgment which had 
to be reviewed, was not that judgment but 
the judgment, dated the 23rd August, 19 1 1, 
which was the result of the alteration 
made by the learned Judge, Mr. Comes, 
himself. It was his judgment made under 
the order of the High Court. That was 
the judgment which had to be review'ed 
and the learned Judge had jurisdiction 
under O, 47, R. i, to review that judg- 
ment on account of what he held, and 
rightly held, to be a mistake on the face 
of the record. 

I he appellants, however, contend that 
the judgment is wrong, upon the ground 
that the learned District Judge was 
not justified in holding that the cus- 
tom was unreasonable in so far as 
it permitted the tenants to appropriate 
timber trees. The respondent argued 
that the question whether a custom is 
reasonable or not is a question of fact 
and not of law. We need only to refer to 
the judgment of Lord Lindley in the case 
of Bradbiirn v. Foley (i), for authority for 
saying that the reasonableness or un-| 
reasonableness of a custom is a question! 
of law. 1 he respondent then argued that; 
this point having been taken in thei 
grounds of appeal to this Court at the 
time when this case came up before this 
Court on the previous occasion, it must 
be held that the point was then decided 
against the appellants and cannot now 
be re-argued. We are, however, satisfied 
that the learned Judges of this Court did 
not then decide this point. The appel- 
lants then succeeded on the technical 
ground which they took and whether this 
point was argued or not, we are of opinion 
that it is open to them to argue it now. 
The learned Judge upheld the findings of 
the Assistant Settlement Officer upon the 
question whether the custom of appro- 
priating trees by the tenants had been 
established. The learned Assistant 
Settlement Officer held upon the facts 
that this custom covered large numbers 
of trees of different kinds which are men- 
tioned in this connection and the Assis- 
tant Settlement Officer recorded the find- 
ings that the custom covered all classes 
of trees. This finding was upheld by the 
learned Judge in appeal. The learned 

(0 (>878) 3 C.P. D. I29»47 L. J. C. P. 33*- 
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Judge gives no reasons for holding that 
this custom was unreasonable in so far as 
it permitted the appropriation of timber 
trees, and we are unable to agree with 
him that there was any unreasonableness 
in the custom. As was said by Chan- 
'nell, J., in Moult v. Holliday (2) : “ There 
can be very few cases, where a custom 
has been sufficiently proved, in which a 
Court could hold that it was unreason- 
able, for that it must be convenient is 
shown by the fact that it has been esta- 
blished and followed.” There is nothing 
unfair or dishonest or contrary to the 
public good in the custom and we are 
unable to say that it was unreasonable. 

The result is that this appeal is 
allowed, the judgment of the learned 
District Judge set aside and the judgment 
and decree of the Assistant Settlement 
Officer restored. The appellants are 
entitled to their costs. They are allowed 
three sets of costs for the seven appeals 
in this Court. 

V. B./R. K. 

Appeal allowed, 

(2) (1898) I Q. H. 125=67 L. J. Q. B.451 = 
77 L- T. 794. 
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Chittv and Walmslev, JJ. 

Chandra Kanla Kanjilal and another 
Petitioner. 

V. 

Kmperor - Opposite Party. 

Criminal Revn. No. 41 1 of 191C, decid- 
ed on i8th May, iqi6. 

Cminrf P. C. (5 of 1890, S*. 144, 195 and 476 

ujanction issued od mere complaint without 
taking evidence is irregular— Held, also issue of 
summons under S. 188, I. P. C. in such case 
neat day without enquiry under S. 476 or appli> 
^tion under S. l95 is wholly illegal and without 
Wsdietion— Indian Penal Code (45 of 1860), 

We 188» 

On a complaint by a servant of the first party 
before a Sub- Divisional Magistrate that the 
second party had made arrangements to con- 
* drain obliterating a pathway and that if 
the first party opposed there would be a likeli- 
hood of a serious breach of the peace, the Magis- 
trate, without taking any evidence, issued an 
injunction against the second party under S, 144, 
Criminal Procedure Code. On the following 
day, on the complaint of the same person, the 
same Magistrate issued summons against the 

under S. 188, Indian Penal Code. 

Htla, that the proceeding under S. 144 
Procedure Code, was wholly irregular 
and the order of the Magistrate summoning the 


2nd party under S. iSS, Indian Penal Code, was. 
without jurisdiction, as the Magistrate, having 
instituted the proceedings under S. 144, Crimi- 
nal Procedure Code, could not take cognizance 
of the offence under S. 18S. Indian Penal Code. 
There should have been either action taken by 
him under S. 476 or an application for sanction 
under S. 195. [P. 69. C. 2 ic P. 70. ( ’. 1 .] 

Dasarathi Sanyal and Raniani Mohan 
Chatter) ee — ior Petitioner. 

Monmotha Nath Mukherjee, Joijesli 
Chandra Gjipta and Camell - for the 
Crown. 

Judgment.— We have heard the lear- 
ned Deputy Legal Remembrancer wlio 
shows cause in this case on behalf of the 
Magistrate ; but we think that the proceed- 
ings now commenced under S. 188, Indian 
i’enal Code, are defective for more than 
one reason. In the first place, the 
order as made under S. 144, Criminal 
Procedure Code, by the Sub- Divisional 
Officer on 9th December. 1915, ought 
never to have been made. servant of 
the first party pre.sented a petition to the 
Sub-Divisional Officer, in which he com- 
plained that the second party had made 
arrangements to construct a pz/rca drain 
obliterating a pathway and for that 
purpose they had collected a large 
number of sirdars and lathials and that 
if the defendants obliterated the said 
pathway or constructed a drain there and 
if the first party opposed them, then there 
would be a likelihood of a serious breach 
of the peace. 'The Magistrate took no 
evidence and had nothing before him in 
which to make the necessary record of 
material facts of the case, but on that 
petition alone he passed an injunction 
against the second party under S. 144, 
Criminal Procedure Code. 'I'his appears 
to us to be wholly irregular. The threat 
of a breach of the peace was from the 
first party and the Magistrate might well 
have on that petition said to the person 
who presented it that he would bind him 
down under S. 107. 'The proceedings 
were pushed through with great haste ; 
the order is said to have been served at 
9 P.M. on that day. On the loth, on the 
complaint of the same man, Parbati 
Sarkar, the same Sub-Divisional Officer 
passed the following order : — “ Summon 
Chandra Kanta Kanjilal, Debendra Nath 
Ganguli, Khider Sarkar and Chandra 
Lai Singh under S. 188, Indian Penal 
Code, for gth January, 1916.’’ As we 
read this order, it can only mean that the 
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Sub-Divisional Officer was taking cogni- 
zance of the offence under S. i88, which 
he had clearly no power to do. There 
would have to be either action by him 
under S. 476 or an application for sanc- 
tion under S. 195* ft is now suggested 
that that order should be taken to be 
an order under S. 476, because on 
22nd March, a long time after, the Sub- 
Divisional Officer transferred the case to 
the file of another Magistrate for trial. It 
may be noted in passing that the Magis- 
trate to whom he then purported to trans- 
fer it had no jurisdiction to try the case, 
if the order was under S. 476. W'e think 
that the whole proceedings were irregular. 
The Rule must be made absolute. The 
order under S. 144, Criminal Procedure 
Code, has e.xpired. but it is set aside as 
being the foundation for the proceedings 
under S. 188, Indian Penal Code, which 
are also quashed. 

V.R./K.K. 

Rule made absolute. 
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Sanderson, C. J., Woodroffe 

AND MoOKERIEE. JJ. 

Sarojini Dassi and others — Defendants 
— Appellants. 


(b) Words and phrases— Cash— Meanioff of. 

• agree- 

ing) — Cash ” in the ordinary acceptation of 
the V. Orel has a narrower meaning than money. 

[P. 7I.C. 2.j 

fc) Will— Constnicrion— Mere expression that 
heir-at-law shall not take any part of testator's 
estate is not sufficient to disinherit him. 

1 er Mool:er}Ct\ J , — mere e.xpression in a 
will that the heir-at-law shall not take any part 
of the testator’s estate is not sufficient to dis- 
inherit him, without a valid gift of the estate to 
some one else. Case-law discussed. (P. 72, C. 2.] 

(d) Will— Construction — Unconditional gift to 
chanty-Direchon for accumulation is invalid. 

\\ here there is an unconditional gift to charity, 
a direction for accumulation is invalid, but the 
only result is that the income is immediately 
distributable in charily, the heirs or next-of kin 
are not let in. Case-law discussed. [P. 73, C. i.j 

(e) Will— Construction — Doubt as to testacy 
vnth regard to portion of estate— Disposidons 
Rowing intenUon to dispose of all properties— 
Will should be read so as to lead to testacy. 

NNhere the question is whether there is inte.v- 

tacy in regard to a part of the testator’s estate 
and the various dispositions contained in the 
will, taken together, point to the conclusion 
that the testator i.itended to dispose of all his 
properties, then if there is any doubt the will 
ougnt. if possible, to be so read so as to lead to 
a testacy rather than to an intestacy. Case-law 

(P. 73 . C. 2,*t P. 74, C. i.l 

N. Sircar and B. K* Ghosh — for Appel- 
lants. 


V. 

Gnanendra Nath Das and others — 
Plaintiffs and others— Defendants — Res- 
pondents. 

Appeals Nos. 25 and 27 of 1915, 
decided on i4ih December, 1915, from 
the Original Decrees of Chitty, J., dated 
17th December, 1914. 

(a) Will— Construction— Will held to create 
valid trust of surplus income for reli^ous or 
charitable purposes. 

Where the terms of a will gave to the shebait 
a power to accumulate the surplus income 
which would exist over and above the amount 
required for defraying the expenses specified for 
the worship of idols and the management of the 
properties, without setting any limit to the 
accumulated fund, and expressly imposed no 
obligation upon the sheba-t to spend any part 
of the surplus income, but directed that the 
skebait for the time being should meet any 
emergent and unforeseen expenses out of the 
said fund and have power to make safe invest- 
ment and to acquire other properties for increas- 
ing the corpus of the debuttar estate and also 
have power to celebrate the puja of any other 
god or goddess of the Hindus, to perform any 
other religious ceremonies or to perform any 
other charitable work : 

Held^ that the will created a valid trust of 
the surplus income for religious and charitable 
purposes. [P. 71. c. i & P. 72, C. i.] 


B. c. Miner, B. L. Mitter, N. N, Bhose, 
(rhost’f N. C. Ghose, S. R, Das and 
H. D. Bose — for Respondents. 

Sanderson, C, J. — This appeal raises 
questions as to the true construction of 
the will of Sreenath Das, dated 
13th January, 1904. 

The first clause deals with a dedication 
of certain property to the family idols. 
I do not refer to the details of the clause, 
as they have been already so fully 
discussed in the course of the argument 
and they appear from the will itself. 

It has been argued, of all, that 
this clause does not constitute a complete 
dedication of all the property to the idols, 
but merely created a charge on the 
property in favour of the idols : secondly, 
that there is no valid trust for religious 
and charitable purposes with regard to 
the surplus income arising from the 
so-called debuttar estate. 

I do not give any decision on the first 
point, viz., whether the clause contains a 
complete dedication, because it was 
admitted by the learned Counsel for the 
appellant that if the clause does contain 
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a valid trust of the surplus, if any, for 
charitable purposes, the first point 
becomes immaterial, and that it does not 
matter whether the will constituted a 
complete dedication or merely a charge 
on the property in favour of the idols, 
because the whole of the testator's 
interest in the property specified in 
clause I would be exhausted. 

In mj^ judgment the clause does create 
a valid trust for religious and charitable 
purposes. 

The ground on which the clause is 
attacked is as follows : It was argued 
that the terms of the clause gave to the 
shebait a power to accumulate the surplus 
income, which would exist over and above 
the amount required for the defraying of 
the expenses specified for the worship of 
the idols and the management of the pro- 
perties, to an unlimited extent, and that 
it imposed no obligation upon the shebait 
to expend any part of the surplus income. 
As an instance, it was argued that under 
the clause it was open to the shebait and 
his successors to accumulate the surplus 
income for a thousand years or more and 
that they need never spend any of the 
surplus income upon religious or charit- 
able purposes. In my judgment this is 
not a proper or reasonable construction 
to put on the will. 

The clause relating to accumulation is 
merely incidental to the provisions relat- 
ing to the dedication and management of 
the property, and in my judgment the 
intention of the testator can clearly be 
gathered from the teims of the clause, 
viz.^ that a power, and it may be said a 
necessary and reasonable power, is given 
to the shebait from time to time in the 
course of the management of the proper- 
ties to make safe investment of surplus 
income and thus increase the debuttar 
fund, and a direction is necessarily 
implied that the income not required for 
the specified expenses, shall be used 
within a reasonable time and in a reason- 
able way for other religious ceremonies 
and other charitable work. It is left to 
the discretion of the shebait to decide 
the exact form and the exact 

time when the income should be 
so used, but it is contrary to the 
intention of the testator as expressed in 
the clause, when read as a whole, that 
the ikehaii and his successors should 
hold up the surplus income and accumu- 
late it for hundreds of years. For this 


reason, in my judgment, the appeal fails 
on the points raised in the first clause. 

The second point raises the question 
whether there is an intestacy as to certain 
of the testator’s property which, I under- 
stand, consists of rents uncollected at 
the testator’s death, mortgage debts 
outstanding at the said date and shares 
and securities. 

It was argued by the appellants’ 
Counsel first of all that an extended 
meaning must be given to the word 
“ cash ” so as to include the property 
which I have mentioned already. 

In my judgment this is not the true 
construction. “ Cash” in the ordinary 
acceptation of the word has a narrower 
meaning than money, and when taken in 
conjunction with the words “ Government; 
promissory notes,” in my judgment, it 
means cash in the ordinary meaning of 
the word and nothing more. 

But a further point is taken, and this. 

I admit, has caused me some doubt as 
to the proper construction. It was argued 
for the appellaql, that the terms of the 
will read as a whole showed a clear 
intention of the testator to dispose of the 
whole of his property. With this I agree. 
The question remains whether the terms 
of the will are sufficient to carry out that 
intention as to his residuary estate so as 
to cover the property above mentioned, 
viz.y uncollected rents, mortgage debts 
and shares. .After due consideration of 
the able argument of Mr. Dass, I have 
come to the conclusion that clauses 12, 
13 and 14 read together do sufficiently 
contain a devise of the residuary estate 
to his two sons, Surendra and Rajendra ; 
and consequently, in my opinion, the 
judgment of Mr. Justice Chitty, in so far 
as he held there was an intestacy as 
to this property, should be reversed. As 
to the library at Srinath Das’ Lane, I 
think it may be said to be included in 
clause II. 

Costs of the appeal to come out of the 
estate. Executor’s costs as between 
attorney and client. 

Woodroffe, J. — I agree. 

Mookerjee, J. — 'I'wo questions have 
been argued on these appeals, namely, 
firsts was there intestacy in respect of 
any interest in the properties dedicated 
by the testator to his family idols ; 
seco-ndly, were the two sons of the testa- 
tor, Surendra Nath Das and Rajendra 
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Nath Das, constituted residuar3' legatees 
under his will, in respect of properties 
other than his immovable properties. 

i'he determination of the .^rs^ question 
depends upon the true construction of the 
first clause of the ^vill. In the first 
paragraph ot that clause, the testator 
dedicates certain specified properties to 
his family idols and directs the perfor- 
mance of the ceremonies named by him. 
He further prescribes the sums to be 
spent for this purpose, which amount to 
aggregate of Rs. 6.765 a year. In 
the second paragraph, he directs the 
re\ enues, rents, cesses, taxes and costs of 
management and repairs of the dedicated 
properties to be paid out of the income 
thereof, and, then states as follows : “if 
after defraying all the above mentioned 

expenses any money be left in the hands 

of the shebait for the time being, the 
same shall accumulate as a dchiittar 
fund. 1 he sJicho/it for the time being 
shall meet any emergent and unforeseen 
expenses out of said fund and shall have 
power to make any safe investment and 
to acquire other properties and thus to 
increase the corpus of the debuttar estate. 
Out of the income of such fund, the 
shebait for the time being shall also have 
power to celebrate the puja of any other 
god or goddessof the Hindus, to perform 
any otlier religious ceremonies, or to per- 
form any other charitable work. 'I'he 
above mentioned properties and the 
income thereof or any portion of the same 
shall never belong to any of my heirs or 
any of the shebaiiSTior shall the same be 
in any way liable for his personal debts.'* 

J he appellants have contended that the 
properties mentioned in the clause were 
not absolutely dedicated to the family 
idols, that they continued to be secular 
properties subject to a religious charge 
of Rs. 6,76s a year, and that there was 
no valid legal disposition of the 
remainder, so that there was an intestaej- 
in respect thereof. This contention is, in 
my opinion, unsound. Reliance has been 
placed upon the decisions of the Judicial 
Committee in Sonatun Bysack v. Sree- 
mutty Juggutsoondree Dossee (i) ; Ashutosh 
Butt V. Burga Charan Ckatterjee (2) and 
Snrendro Keshub Boy v. Burga Soondary 
Bossee (3). These cases are clearly dis 

(1) (185Q-61) 8 M. I. A. 66=1! Suth. P, C I 

J 7 (P. C.). * 

(2) (1880) 5 Cal. 4.38 = 6 I. A. 182 <P. C.J. 

<3) (*892) 19 Cal. 513=19 I. A. 108. 


tinguishable, and do not assist the con- 
tention of the appellants. The disposi- 
tions there provided for the performance 
of religious acts and ceremonies, and were 
followed by a bequest of the surplus to 
the members of the family of the founder 
for their own use and benefit ; in these 
circumstances, it was ruled that the 
dedication was not, to use the language 
Sir Arthur Wilson in Jagadindra Nath 
Boy v* Hemayita Kumari Debi (4.) of the 
completest character, but merely created 
a charge for religious and ceremonial 
purposes on property which still re- 
tained an essentially secular char- 
acier. the position is entirely 

ditterent. 1 he testator clearly intend- 
k dedicate his entire interest in 
the property for religious and charitable 
purposes. He states explicitly that no 
portion of the income of the properties 
shall ever belong to any of his heirs 
or be in any way liable for their personal 
debts. I am not unmindful that an ex- 
pression of this character is not necessari- 
ly decisive, for, as Peacock, C. J , said 
in Ganendra Mohan Tagore v. Upendra 
Mohan Tagore (5), a mere expression in a 
will that the heir-at-law shall not take 
any part of the testator’s estate is not 
sufhcient to disinherit him, without a 
valid gift of the estate to some one else, 
as VVilles, J., said /atindra Mohan 
Tagore v. Ganendra Mohan Tagore (6), 
the heir-at-law, though in teims e.xcluded 
from benefit under the will, cannot be 
e.xcluded from his general right of inheri- 
tance, without a valid devise to some 
other person ; this is in conformity with 
Ttckenng v. Lord Stamford (7), Johnson 
V. Johnson (s) and Fitch v. Weber (9). 
The clause mentioned, however, plainly 
indicates the intention of the testator, 
and even if it be assumed that the entire 
interest in the properties was not dedicat- 
ed to the family idols, there is no room 
for dispute that the remainder was dedi- 
cated for religious and charitable pur- 
poses. This brings me to the question, 
whether, in this view, the supplementary 
dedication was valid in law, and, if 
invalid, whether the heirs are benefited 

(4) (1905) 32 Cal, 129 = 31 I. A. 203 (P. C.). 

J 5 ) (1870) 4 Beng. L. R. (O. C. J.) 103. 

^ 377 = 18 W. R. 359 

(7) (1795) 3 Ves. 332^=30 E. R. 7S7. 

(8) (1841) 4 Beav. 318=49 E. R. 361. 

(9) (1848) 6 Hare 145 = 17 L. J. Ch. 361. 
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thereby. The appellants have argued 
that there was a direction for accumula- 
tion not permissible under the law. I do 
not think this is a fair construction of 
the devise. The testator authorised an 
accumulation of the surplus and an 
increase of the corpus of the debuttar 
estate ; but he empowered the shebaif to 
apply the income for religious and charit- 
able purposes and his intention obvious- 
ly was that it should be so applied. 
It has been argued, however, that under 
the words of the will, it was not obli- 
gatory on the shebait to apply the income 
in this manner, that he might accumu- 
late the income for an indefinite time, 
and that consequently the direction for 
accumulation is void. Reliance has been 
placed in this connection upon a class of 
cases of which Williams v. Kersharu (lo) ; 
Hunter v. Atiorney-Gejieral (n) : Blair v. 
Duncan (12) and Grimond v. Grimond (13) 
may be taken as the type. I'he principle 
which underlies these decisions does not 
assist the appellants ; there, the bequests 
were for charitable and for other indefi- 
nite purposes, and were, consequently, 
held void for uncertainty, as the trustees 
might or might not apply the fund for 
a charitable purpose ; here, on the other 
hand, the income, if spent at all, must be 
zpent for religious and charitable purpos- 
es. Further, I do not accept the conten- 
tion that this is a case of a mere power : 
it is, on the other hand, I think, to use 
the language of Lord Eldon in Brown v. 
Hiyqi (14), a case of a power Avhich the 
party to whom it is given is entrusted 
with and required to execute. But even 
if we assume that the shebait is authorised 
by the clause to accumulate the income 
indefinitely and that such direction is 
invalid in law, how does it help the 
appellants? It is well settled that where 
there is an unconditional gift to charity, 
a direction for accumulation is invalid, 
but the only result is that the income is 
immediately distributable in charity ; 
the heirs or next-of-kin are not let in. 
This was decided by the House of 
Lords in Wharton v. Masterman (15), 
which overrules the contrary view ex- 

Uo) (183s) S Cl. & Fin. Ill =5 L. J. (N. .S.) 

(11) (1899) App. Cas. 309 = 68 L. J. CIi. 449 - 
(1902) App. Cas. 37=71 L.j.P.C. 22. 

13) (1905) App. Cas. 124=92 L. T. 477. 

O4) (1803) 8 Ves. 561 =4 R. R. 333. 

(»S) (1895) App. Cas. 186=64 L. J. Ch. 369. 


pressed by Wickens, V. C., in Harbin v. 
Masterman (16). Reference may also be 
made to a long line of cases which sup- 
port the view I take : Martin v. Maug- 
ham(\’j)\ Attorney 'General v. Poulden (18); 
Shillington v. Fortadown Urban Dis/rict 
Council (19): Ogilvi y.Kirk of Dundee (20) \ 
Maxwell v. Muxtvell (21); Chamberlaynev. 
Brockett {22); and Swain, In re, Monckton 
V. Hands (23). The decision in Ewen v. 
Bannerman (24) may seem at first sight 
to support the opposite view : but it has 
been adversely commented on and plainly 
disapproved by Lord Chelmsford and Lord 
Wensleydale in Magistrates of Dundee v. 
Morris (25). There is no room for reasona- 
ble doubt that the doctrine recognised by 
the House of Lords in W/iarton w Master- 
man (15) is based on sound principle: the 
trustees of a charily are not bound to 
spend the whole of the income of the 
charity every year; they can lay by 
money for an ulterior purpose just as an 
individual can, provided the purpose is 
within the scope of the charitable trust : 
[see the observations of Lord Dunedin in 
Lindsay's Trustees, In re, (26)] . Con- 
•sequenily, even if the clause were 
construed as a trust for accumulation, 
and the direction were held invalid in 
law, the heirs would not be benefited. 
'I’he first question must be answered in 
the negative. 

'The determination of the secoyid ques- 
tion depends upon the true construction of 
the last three clauses of the will. I am 
disposed to agree with Mr. Justice Chitty 
that the term ‘cash,’ used by the testator 
in clause 12, does not include arrears of 
rent, debts due and the like properties. 
But Mr. Mitter has argued that the two 
sons, Surendra Nath Das and Rajendra 
Nath Das, were constituted residuary 
legatees- 'I'his contention, I think, must 
prevail, notwithstanding the able argu- 
ment of Mr. Das in support of the con- 
trary view. The various dispositions 
contained in the will, taken together, 

(16) (1871) 12 Eq. 539 = 40 L. J Ch, 7O0. 

(17) (1844) 14 SiiD 230=13 L. J . t:h. 392. 

(18) (1844)3 Hare 5.SS“8 Jur. 61 1, 

(19) (1911) I I. R. 247=44 I- L- '!'• !<• 200. 

(20) (1846)8 Dunlop I22q. 

(21) (1877) 5 Retti 248=15 Scot. E. K. 155. 

(22) (1872) 8 Ch. App. 206 = 42 L. J. Ch. 368. 

(23) (1905) I Cb. 669 = 74 L. J. Ch, 354. 

(24) (iS3o) 2 Dow. & Cl. 74 = 4 Wils. i 
Sh. 346. 

(35) (1858) 3 Macqueen H. L. 134. 

(26) (1911) 48 Scot. L. R. 470. 
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point to the conclusion that the testator 
intended to dispose of all his properties; 
if there is any doubt, we ought, if possi- 
ble. to read the will so as to lead to a 
testacy, not to an intestacy: /nre, 

Redfern v. Drying (27); Harrison In re^ 
Turner v. Hellard (2S) : KirhySmiih v. 
Parnell (29) ; Edwards^ In re. Joiies v. 
Jones (30). On an examination of the 
entire scheme of the will I think it is 
reasonably plain that clause 5 disposes 
of the residue of the immovable proper- 
ties, while the last sentence of clause 12 
effectively disposes of the residue of the 
other properties. This view is to my 
mind supported by the dispositions in 
clause 14 ; it would be unreasonable to 
hold that in the contingency contem- 
plated in that clause, the testator 
burdened his two sons, Surendra and 
Rajendra, with the funeral expenses, the 
costs of the Probate proceedings and the 
legacies though they were not the 
residuary legatees. The second question 
must be answered in the affirmative. 

On these grounds, I agree with the 
learned Chief Justice in the order he 
proposes to make in these appeals. 
V.Ii/K.K. 

Decree modified, 

(27) (1877) 6 Ch. 133 = 47 L. J. Ch. 17. 

(28) (1885) 30 Ch. D. 390 = 55 L. J. Ch. 799. 

(29) (1903) I Ch. 483 = 72 L. J. Ch. 468. 

(30) (1906) I Ch. S70 = ?5 L. J. Ch. 321. 
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Holmwood and chapman, JJ. 

Amjadennessa Bibi and others — 
Plaintiffs — .Appellants. 

V. 

Rahim Buksh Shikdar and others — 
Defendants — Respondents. 

Second Appeal No. 97 of 1912, decided 
on 28th May, 1914, against the decree of 
Offg. Sub-Judge, 3rd Court, Tipperah, 
dated 30th May, 1911. 

(a) Contract Act (9 of 1872), S. 16 — Money 
paid on agreement not to proaecate is one under 
undne influence and money can be recovered 
back. 

If money or security be given under an agree- 
ment not to prosecute under such circumstances 
that there has been pressure or undue influence, 
the transaction will be set aside and the money 
or security ordered to be returned. Jones 
Aferionethshire Permanent Benefit Building 
Society, (1892) I Ch. 173, ref. to. |P. 74, C. 2.J 


(b) Contract Act (9 of 1872), Ss. 23 and 65 — 

Money paid for compounding, non-compound- 
able offence being against law — Money cannot 
be recovered— -S. 65 does not apply. 

But in every case of illegal composition of a 
non-conipoundable criminal offence, a refund 
cannot be demanded at law. [B. 75, C. i.] 

S. 65 of the Indian Contract Act does not 
apply to such cases of refund of money. 

[P. 75 . C. I.] 

Rajindra Chandra Gnha — for Appel- 
lants. 

Satis Chandra Ghose — for Respondents. 

Judgment. — I'he only point raised, in 
this second appeal, is that the agreement 
really having been in invito a refund suit 
can be maintained in Court. We have 
only to point out that neither the plead- 
ings nor any issue nor any rinding of the 
lower Courts, nor apparently any evidence 
appears in support of the question of fact 
that there was any pressure upon the 
plaintiff to pay this money in considera- 
tion for not being prosecuted. The so- 
called admission of the defendants in 
their written statement, goes directly to 
the contrary. 

It is urged that in every case the fear 
of punishment is an undue influence and 
that if the defendant accepts money to 
screen the plaintiff from punishment he 
thereby exerts this undue influence. The 
exceptions given by Pollock, the one on 
which alone reliance is placed is “unless 
the agreement was made under such 
circumstances as between the parties that 
if otherwise lawful it would be voidable 
at the option of the party seeking relief.” 
It is obviously not voidable under S. 19 
inasmuch as there was no coercion what- 
ever, and we are unwilling to read into 
S. 16 a fictitious use of the dominant 
position of the defendant. The law says 
that not only the defendant must have a 
dominant position but he must use it, and 
this has been carefully guarded against in 
all the cases in England to a number of 
which we have been rather unnecessarily 
referred. The rule derivable from these 
cases can be thus stated : — If money or 
security be given under an agreement not 
to prosecute under such circumstances 
that there has been pressure or undue 
influence, the transaction will be set aside 
and the money or security ordered" to be 
returned. There is one rather doubtful 
passage in the judgment of Lord Justice 
Bowen in the case of Jones y, Merio- 
neth shire Permanent Benefit Building 
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Society^ (i) which might be taken to 
extend the principle further : but the 
learned Judge expressed himself with 
extreme hesitation and abstained from ex- 
pressing any opinion on it. Were we to 
extend the principle in the way we 
are asked to do by the learned Vakil for 
the appellant, it is perfectly clear that 
in every case of illegal composition of a 
non-compoundable criminal offence a 
refund can be demanded at law. We 
have no desire and no intention to extend 
the law to any such result. It has been 
held that S. 65 does not apply to a case 
of this kind. 

The appeal is. therefore, dismissed 
■with costs. 

V.B./R K. 

Appeal dismissed. 

(0 (1892) I Ch. 173. 
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Mookerjee and Roe, JJ. 

Gobinda Chandra Basak — Defendant — 
Appellant. 

V, 

Haridas Basak — Plaintiff — Respon- 
dent. 

Appeal No. 1765 of 1913, decided on 
20th May, 1915 ; from the Appellate 
Decree of Dist. Judge, Dacca, dated 
i8th March, 1913. 

Contract Act (9 of 1872), S. 254— AccoanU — 
Interait on capital'—Generally not allowed bat 
on excefs amount advanced. 

As a general rule, interest between partners 
is not allowed, unless there is an express stipu- 
lation, ora particular course of dealing between 
the parties as shown by the partnership books or 
a trade custom to the contrary ; but this general 
rule is subject to an important qualification, 
namely, that subject to any agreement between 
the partners, interest is payable on money paid 
or advanced by one partner for partnership 
purposes beyond the amount of capital which he 
had agreed to subscribe. [P. 75, C. 2.J 

Jogesh Chandra Boy and Bepin Chandra 
Bose— for Appellant. 

Probodh ChandraBoy —for Respondent. 

BAookerjee, J. — This is an appeal by 
the defendant in a suit for dissolution of 
partnership and adjustment of accounts. 
The plaintiff and the defendant were 
partners. Their original idea was that 
capital should be contributed equally by 
both of them ; but in the events, which 
have happened, the defendant, it is said, 


has contributed a much larger sum than 
the plaintiff has done. The defendant 
prays that in the settlement of accounts 
he may be allowed interest on the excess 
sum contributed by him towards the 
capital. The Courts below have dis- 
allowed this claim. In our opinion the 
view taken by the District Judge cannot 
be supported. 

On behalf of the respondent, it has 
been urged that, as a general rule, 
interest between partners is not allowed, 
unless there is express stipulation, 
or a particular course of dealing 
between the parties as shown by the 
partnership books, or a trade custom 
to the contrary. This may be accepted 
as a correct statement of the general 
rule, and is recognised in a long line of: 
authorities. [Bushton v. Grissell (i) ; Hill 
V. King (2) : Rhodes v. Rhodes (3) ; Stevens 
V. Cook (4) ; Cooke v. Benhow (5) ; Bod- 
dam V. Ryley (6) and Peim v. Harris {7).] 
Hut upon this rule, there has been 
engrafted an important qualification, 
namely, that an advance by a partner to 
the firm is treated, not as an increase of 
its capital, but rather as a loan on which 
interest should be paid ; and that, subject 
to any agreement between the parties, 
interest is payable on money paid or 
advanced by partner for partnership 
purposes beyond the amount of capital 
which he had agreed to subscribe. This 
principle is obviously consistent with the 
rules of justice, equity and good cons- 
cience which we are bound to administer. 
In Millar v. Craig (8) Lord Langdale. 
M. R., observed : “ Can one believe that a 
party, to whom thewhole capital belonged 
renounced his advantage in that respect, 
and continuing to take an equally 
laborious part in the transaction of the 
business, should bring in his \yhole 
income, both partnership and private, 
and yet intend to reserve no advantage of 
that income upon the settlement of 
accounts between himself and co-partner ? 
I must say, I have great difficulty in 
coming to such a conclusion as that." A 
similar view was expressed by Knight 

(1) (1868) s Eq. 326. 

(2) O863) 3 r>eG. J. & Sm. 418. 

(3) (i860) 6 Jur. (N. S.) 600. 

(4) (1859) 5 Ju*”- (N' S.) 1415- 

(5) (1863) 3 De G. J.& Sm. i. 

(6) (1783) I Brown. C. C. 239. 

(7) (1876) Ir. R. 10. 

(8) (1843) 6 Beav 433 - 


76 Calcutta Anqnu Ghasi v. Chuthu Patras (Holmwood, J.) 


Bruce, L. J., in Ex parte Chippendale (g) : 

But there remains the question of 
interest. As to this I have doubted. 
Without, however, relying merely on 
Lord Hardwicke's authority, as for 
instance, on Omychund v. Barker (lo) and 
Barmelt v. Parker (ii), I think that 
mercantile usage and the general course of 
trade dealings do, where a partner in a 
trade has duly and properlj' advanced 
money of his own for the purposes of the 
partnership business, so as to become 
justly a creditor in account with the 
partnership for the amount, raise an 
implied contract for interest, so as to 
entitle the partner advancing to have his 
account with the firm credited with 
interest accordingly, although his part- 
ners may not have authorised, and may 
not have known of the transaction, at 
least in the absence of any express 
contract to the contrary. ” 'I'o the same 
effect are the observations of 'I'urner. 
L. J., that the view can be defended on 
grounds of equity. In our opinion, it is 
fairly clear that in the present case the 
plaintiff-respondent who claims the bene- 
fit of the profits which have accrued from 
the sums advanced to the partnership 
business by the defendant, is bound in 
justice to make an allowance for interest 
on those sums to his partner. 

The result is that this * appeal is 
allowed in part and the preliminarv 
decree made by the District Judge 
modified. We direct that on all sums 
advanced by the defendant towards the 
partnership concern in excess of his 
share of the capital, interest be allowed 
m his favour at the rate of six per cent, 
per annum. Each party will pay his 
own costs throughout the litigation, 
V.H./R.K. 

Appeal partly allowed. 

(9) (1853) 4 De G. M. & G. 19. 

(10) (1744) I At. 21. 

(»0 («750 3 Ves. Sen. 364 = 28 E. K. 233. 
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HOIjMWOOD and Garnduff, JJ. 

Angnu Ghasi and others — Defendants 
—Appellants. 

V. 

Chuthu Patras and others — -Plaintiffs 
— Respondents. 

Appeal No. 14x2 of 1911, decided on 
7th December, 1914, from the Appellate 
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Decree of J, C., Chota Nagpur, dated 
24th March, 1911. 

(a) Chota Nagpur Tenancy Act (6 'of 1908), 
— Transferee of tenure cannot recover 

rent for period priorto registration in landlord's 
office. 

I nder S. Ji of tlie Chota Nagpur Tenancy 
Act (B. C. VI of 190.S), the transferee of a 
tenure can never recover any rent for the period 
prioi to his application to the landlord for 
registration in his othce. 

(b) Evidence Act (1 of 1872), Ss. 35 and Il4— 
Entries in record-of-right gives transferee prima 
jacif right to recover rent but it is inoperative 
against a statutory provision. 

An entry in the record-of-righis gives the 
transferee only the i>resuniption of possession 
under the title he claims, but it cannot give 
him the right to recoser rent which is barred by 
a statutory provision of the rent law. and such 
entry cannot take the place of the procedure 
which the law has laid <lown as a condition 
precedent to the collection of rent. 

Harihar Prasad Singh and Pajeshwnri 
Prasad — for .\ppellants. 

Aiihoant Sahay — for Respondents. 

Holmwood, J. — This second appeal 
was remanded to the lower Appellate 
Court for a finding whether the plaintiffs' 
claim was barred by S. ii of Chota 
Nagpur Tenancy Act. The lower Appel- 
late Court has treated the issue as if 
it was whether the plaintiffs’ suit 
was barred by that section, which is 
rather a different question. It has held 
that the entry in the finally published 
record-of-rights, a copy of which was 
served on the zemindar^ amounts to 
registration, and that the plaintiffs’ suit 
is, therefore, not barred. But this is an 
insufficient finding and does not touch 
the case, which is, whether the plaintiffs 
are able to recover rent for the period 
between the acquisition of their title to 
the tenure and the application for 
registration in the landlord’s sherishta 
which, as laid down in the section, has 
to be accompanied by a tender of the 
necessary fee to the landlord. On the 
plain wording of the section, we must 
hold that however good the plaintiffs’ 
title may be and whatever their rights to 
sue for rent under the law may be, they 
cannot recover the rent claimed by them 
in this suit, and that no decree can. 
therefore, be passed in their favour. 

It was held by a majority of the Full 
Bench in the case of Alimuddin Khan v. 
Hira Lai Sen (i) in a case under the 


(1) (1896) 23 Cal. S7. 
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Land Registration Act, where the impedi- 
ment was not nearly so clear as under 
the Chota Nagpur Tenancy Act, that 
the right to the rent of an estate is in 
the true proprietor, although unregistered, 
and his right to sue for rent is not taken 
away by anything in the sections of the 
Act, which do not affect his cause of 
action, but merely put an impedi- 
ment in the way of his realizing 
the rent, until he has complied with the 
law by obtaining registration. Now even 
on this rule the plaintiffs would recover 
nothing in this suit, since it is not 
pretended that they have complied with 
the provisions of the law. But che provi- 
sions of S. II go much further and lay 
down that they can never recover any 
rent for the period prior to their applica- 
tion to the landlord for registration in 
his office. Clearly therefore any appli- 
cation they might make during the 
pendency of the suit or in future would 
not operate retrospectively and their 
claim for rent is altogether barred and 
will remain barred as to the rents prior 
to the date of application, even when 
they have complied with the provisions 
of the Act. The entry in the record-of- 
rights gives them only the presumption 
of possession under the title they claim ; 
but it cannot give them the right to 
recover rent which is barred by a statutory 
provision of the rent law, and such entry 
cannot take the place of the procedure 
which the law has laid down as a condi- 
tion precedent to the collection of rent. 

I am, therefore, of opinion that the 
learned Judicial Commissioner’s finding 
is erroneous and the appeal of the 
defendants must be decreed and the 
plaintiffs’ suit dismissed with costs in 
all Courts. 

Carnduff, J. — I agree. Where the 
language of an enactment is clear, there 
IS no room for speculating as to the 
object of the Legislature and suggesting 
that something different from what the 
law prescribes should be accepted as 
sufficient, because it would equally give 
effect to the supposed object. Here the 
language of S. ii of the Chota Nagpur 
Tenancy Act, 1908, is perfectly plain, 
and I cannot entertain the view that the 
granting by the Settlement Department 
to a landlord of a copy of a khewai 
containing the name of a certain person 
aa Ihe holder of a tenure, is equivalent 
to registration in the office of the land- 


lord of the transfer of the tenure to that 
person, which the section expressly 
requires such person to have effected. 
Nor do I understand how it is possible 
in this case to assign any date to the 
transferee’s application for registration 
referred to in the section, or how we can 
surmount the difficulty that here there 
has been no tender of the registration fee 
to the landlord within the time pres- 
cribed. 

V.B./R.K. 

Appeal decreed. 
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Holmwood and MULUCK, .T.T. 

Kartick Chandra Da'! — Defendant — 
Appellant. 

v. 

Satya Nid/ii Ghosal and others — Plain- 
tiffs — Respondents. 

Appeal No. 2994 of 1915, decided on 
1 6th December, 1915, from the Appellate 
Decree of Sub-Judge, 24 Parganas, dated 
30th June, 191 3- 

(a) Civil P. C. (5 of 1908).' O. 41, R. 23— 
Remand of appeal without retaining appeal on 
its file re«opens whole case — Lower Appellate 
Court must hear appeal on judgment of first 
Court. 

A remand made by an Appellate Court with- 
out retaining the appeal on its own file neces- 
sarily re-opens the whole case and the lower 
Court of Appeal to which the case is remanded 
is bound to hear the appeal upon the judgment 
of the Court of first instance. [P. 78, C. 2.] 

(b) Practice — High Court — Remand of appeal 
— High Court can limit scope of certain appeal 
remanded to lower Courts without keeping them 
on its own file. 

A High Court in the exercise of its powers of 
supervision under the Charter can assume, in 
certain cases, an authority to limit the scope of 
certain appeals remanded to the lower Courts 
without keeping them on its own file. Hut in 
such a case, it is absolutely essential that the 
High Court should laydown clearly that it did 
intend to limit the scope of the appeal to certain 
specified questions, (P. 78, C. 2.) 

(c) Civil P. C. (5 of 1908)— Remand of 
app^ — lll^ole appeal becomes open for decision. 

In the absence of any limitation, the whole 
appeal on remand becomes open for decision by 
the lower Appellate Court. [P. 78, C. 2.} 

(d) Landlord and tenant — Permanent tenancy 
— Presnmptioo — Original of tenancy lost — 
Tenancy Iwld under shehaits — Tenants described 
as bkaratia tenants — No presumption of grant 
of permanent tenancy arises. 

No presumption of a grant of permanent ten- 
ancy can arise, if at the point of ancient time 
where the origin of the tenancy is lost in 
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obscurity, it was held under shebaits whose 
origin is also lost in obscurity and the tenants 
were described as bharaiin tenants. 

[P. 7S1 C. 2 & P. 79. C. I.] 

(e) Civil P. C (5 of 1908), S. ICO— Decision of 
lower Appellate Court on meaning of common 
word is final. 

A decision of an Appellate Court upon the 
ordinary meaning of a word in common use is 
final in second appeal. jp. 79. C. i.J 

Shib Chandra Palif and Pash Behnri 
Ghose — for Appellant. 

Mohini Mohan Chattcrjce and Sarat 
Chandra Sen — for Respondents. 

Judgment. — This is an appeal after 
remand from the judgment and decree of 
the learned Subordinate Judge of the 24 
Parganas, who agreeing with the 
Court of first instance has decreed the 
plaintiffs’ suit for ejectment of the 
defendants. The defendants claimed 
a permanent right in the land which 
is situated in Kidderpore, a suburb 
of Calcutta. They alleged that they 
had acquired such a right by long 
possession beyond the memory of man at 
a fi.xed rent and that their predecessors 
had erected permanent structures on the 
land. In the first appeal from the 
Munsif’s judgment which was heard by 
another Subordinate Judge, it was held 
that the kabuliyat set up by the plaintiffs 
of the year 1301 was a forgery and that 
the defendants were entitled to the pre- 
sumption from long possession and from 
the e.xistence of permanent structures and 
he accordingly dismissed the plaintiffs’ 
suit. The plaintiffs appealed to this 
Court and the appeal was heard by 
Jenkins, C. J.. and Nalini Ranjan 
Chatterjea, J., who remanded the case 
reversing the decree of the lower Appel- 
late Court and sending back the appeal 
for re-hearing in the light of the remarks 
they had made. Those remarks were 
chiefiy two in number, firstly, that the 
presumption which was made by the Sub- 
ordinate Judge in the first Court offended 
a legal principle, inasmach as if the 
original lessor was a shehait of debuttar 
he would not have acted in discharge of 
his duty as shehait by giving a rent for all 
lime which would in future be wholly 
inadequate, and it was, therefore, neces- 
sary to make a further inquiry into the 
origin of the tenancy, whether at the 
origin of the tenancy the property had 
acquired a debnttar character, as upon 
this would depend the applicability of 
the presumption. There was further 


suggestion that the weight to be attached 
to the word bharatia should also oe 
considered by the learned Subordinate 
Judge. 

In strict law a remand made by an 
Appellate Court without retaining the 
appeal in its own file necessarily re-opens 
the whole case, and the Court of Appeal 
to which the case was remanded is bound 
to hear the appeal upon the judgment of 
the Court of first instance and on nothing 
else. It is true that this Court in the 
exercise of its powers of supervision under 
the Charter has assumed, and we think 
rightly assumed, in certain cases authority 
to limit the scope of certain appeals re- 
manded to the lower Courts without keep’ 
ing them in its own file. But whenever this 
is done, it is in our opinion absolutelj 
essential that this Court should lay down 
clearly without any possibility of mistake 
that it did intend to limit the scope of 
the appeal to certain specified questions. 
We are, therefore, of opinion that the 
learned Subordinate Judge w’ho has now 
re-heard the case was right in holding 
that the whole appeal was open to him 
for decision. The importance of this 
lies in the fact that the first Appellate 
Court found that the kabuliyat which is 
now found to be the real origin of the 
present tenancy was a forgery. 

The Subordinate Judge on remand has 
found and has given very good reasons 
for finding that this kabuliyat must have 
been a genuine document. He therefore 
holds that there is no question that at 
the inception of this tenancy in 1301 the 
lessor was the shehait of debuttar pro- 
perty. But he has gone further and has 
found that eliminating this kabuliyat as 
the origin of the tenancy there can be no 
presumption of a grant of a permanent 
tenancy, the earliest dakkili which is the 
first evidence of the existence of this 
tenancy being of the year 1246 and in 
this also the landlord signed as shehait. 

If the appellants say that the tenancy 
originated before 1246 and that at the 
time the land was not debuttar, the 
learned Subordinate Judge says that that 
fact must, he thinks, be proved by evid- 
ence ; but they have not been able to 
produce any evidence on the point. 

VVe come, therefore, to the fact that at 
the point where the origin of the tenancy 
is lost in obscurity and where the pre- 
sumption would arise if it ever arose, the 
tenancy was held under shebaits whose 
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origin must also be considered to be lost 
in obscurity, and not only was it held 
under shehaits but it was expressly slated 
that the tenants were bharatia tenants. 
This was the second point which the 
learned Subordinate Judge was specially 
directed to devote his attention to in 
deciding the appeal, and his finding on 
this point is that the word bharatia which 
has been used from the earliest times to 
describe these tenants cannot be said to 
mean permanent .tenants. The learned 
Judge, who is an officer of very great 
experience and very sound judgment and 
must be intimately acquainted with the use 
of such terms as bharatia^ says t I have 
never seen the word bharatia used with 
reference to the annual tenants with 
permanent rights ; the word as ordinarily 
used signifies monthly tenants of houses or 
lands without any permanent right.’’ 
Now this is not a question for the Judge 
as to the legal effect of the word. It is a 
question essentially for the Jury of the 
ordinary meaning of word in common use, 
and the decision of the learned Subordi- 
nate Judge on the point is therefore, final 
and not open to us to discuss in second 
appeal. 

We think, therefore, that on all the 
points the appeal of the defendants fails 
and must be dismissed with costs. 
V.B/R.K. 

Appeal dismissed. 
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Fletcher and beachc:roft, JJ. 

Emperor. 

v. 

Mohar Ali Sheikh — Accused. 

Criminal Ref. No. 36 of 1914 and 
Criminal Appeal No. 983 of 1914, decid- 
ed on 14th January 1915, made by the 
Addl. Sessions Judge, Mymensingh. 

U) Practice— Crimioal trial — Accused 00 
capital a charge should not be allowed to go 

undefended. 

When an accused appears before a Judge on a 
capital charge, he ought not to be allowed to 
go undefended, the custom being for the Judge 
to appoint or request any member of the Bar to 
conduct the defence of the accused. [P. 79, C, 2 ] 

(b) Criminal P. C. (5 of 1898), Ss. 374 and 
376 (b)— High Court is competent to order 
fresh trial on same or amended charge. 

Under S. 376 (b). Criminal Procedure Code, 
the High Court has jurisdiction to order a new 
trial on the same or an amended charge. 

IP. 79, C. 2 & P. 80, C. 1.1 


Orr — for the Crown. 

Birbhusan Dutt —for Accused. 

Judgment. — This case comes before 
us on a reference made by the learned 
Additional Sessions Judge of Mymensingh 
under the provisions of S. 374, Code ol 
Criminal Procedure, and also on appeal 
by the accused. 'I'he accused was tried 
before the learned .Additional Sessions 
Judge with the aid of a Jury on tw'o 
charges : jirst of all, with having murdered 
one Jamir Sheikh and sccondlijy with 
voluntarily causing hurt by a cutting 
instrument to one Kocha. The present 
case is one that has caused us consider- 
able anxiety, because the accused was 
undefended before the learned Sessions 
Judge. 'That is a course which ought 
not to be adopted in cases where the 
accused is tried on a capital charge. 
There has been a practice long establi- 
shed and well-recognised that when 
an accused appears before the Judge on 
a capital charge, the Judge is accustomed 
to request a member of the Bar who 
practises before him to undertake the 
defence of the accused. That obligation 
has, so far as I am aware, always been 
recognized by the profession, who always 
have w’illingly undertaken the defence of 
the accused so charged at the request of 
the presiding Judge. However, the learned 
Judge in the present case did not appoint or 
request any member of the profession to 
conduct the defence of the accused, the 
result being that the case has been tried 
practically ex parte and llic difficulties 
that appear on the evidence have not 
been cleared up in the course of the cross- 
examination either by the accused him- 
self or by the learned Judge. 'J'he evid- 
ence, as it stands on the record, is such 
that we are unable to confirm the sentence 
passed on the accused. What the points 
of difficulty transparent to any person 
who has any knowledge of the value of 
evidence are, it is not our duty to state at 
present nor do we think it right that at 
the present moment we shall enumerate 
which are the points that have pressed 
upon us. The only question is, what 
ought w'e to do in the present circum- 
stances ? If the story relied upon by the 
prosecution be true, an exceedingly cruel 
murder has been perpetrated and public 
safety requires that, if possible, the 
person who has perpetrated that murder: 
should be brought to justice. S. 37G (6),| 


80 Calcutta Brojendra Kumar Das v. Gobinda Mohan Das 


1916 


Code of Criminal Procedure, gives us 
jurisdiction to order a new trial on the 
same or an amended charge. 'I'hat being 
so, we consider that, in this, case, we are 
bound to send the case back to the 
learned Judge with a direction that the 
accused be re tried on the same charges 
that have already been framed against 
him and we would request the learned 
Judge to see that, in the new trial, some 
gentleman represents the accused before 
him. 

We, therefore, decline to confirm the 
sentence of death passed on the accused 
and send the case back to the learned 
Judge for the accused being re-tried. 

V. li./K. K. 

Re’trial ordered. 

A. I R. 1916 Calcutta 80 (1) 

Chattekjea and Richardson, JJ. 

Shashi Shekhareswar Roy Bahadur — 
Plaintiff — Appellant. 

V. 

Nanda Lai Mandai — Defendant — Res- 
pondent. 

Appeal No. 486 of 1914, decided on 
3rd March, 1916, from the Appellate 
Decree of Sub. Judge, Rajshahye, dated 
24th November, 1914. 

Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 2 (6) — Applicability of — Suit for rent of 

jalkar. 

A suit for rent of a ialkar (fishery right) is 
governed by the limitation prescribed in Sch. Ill, 
Art. 2, Cl. (^) of the Bengal Tenancy Act. 
27 I. C. 614, foil. [P. 80, C. i & 2.] 

Broja Lai Ghakrabertty — for Appellant. 

Babu Jotifidra Mohan Choudharij — for 
Respondent. 

Judgment. — The only question in this 
appeal is whether a suit for rent of a 
jalkar is governed by the rule of limi- 
tation (of three years) prescribed by 
Art. 2 of the third Schedule of the Bengal 
Tenancy Act. S. 193 of the Bengal 
Tenancy Act provides that the provisions 
of the Act applicable to suits for the 
recovery of arrears of rent shall, as far as 
may be, apply to suits for the recovery 
of anything payable or deliverable in 
respect of (among other things) rights over 
fisheries. The lease in the present case 
was merely in respect of a right of fishery. 
The provisions of the Act applicable to 
suits, therefore, apply to the suit. S. 184 


of the Act provides that the suits specified 
in Sch. 3 shall be instituted within the 
time prescribed in that Schedule. Thei 
limitation prescribed in Sch. 3, Art. 3,i 
Cl. {b) is, therefore, applicable to the* 
suit. The same view was taken in thei 
case of Krishna Lai v. Salim Mahomed] 
(i). 

The appeal .iccordingly fails and is 
dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 

(0 (1915) 27 I. c. 614. 
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Chatterjkk and Beachcroft, JJ. 

Brojendra Kumar Das and others — 
Defendants — Appellants. 

v. 

Gobinda Mohan Das and others — 
Plaintiffs — Respondents. 

Appeal No. 325 of 1915, decided on 
r7th March, 1916, from the Original 
Decree of Sub-Judge, ist Court, Barisal, 
dated 3rd March. 1914. 

(a) Civil P. C. (5 of 1908), O. 1, R. 10 (2)- 
Power of Court to order for transposilioD of 
parties. 

O. I, R. 10 (2). Civil Procedure Code, 
empower.s a C'ourt to make a transposition of 
parties, the omissiun in the new Code of the 
words “ the Court might make a plaintiff a 
defendant or a defendant a plaintiff" in Act 
XI\’ of 1882 being due to avoidance of redun- 
dancy. 2 H. H. C. R. 310: 7 ■ Bom. 167 and 
20 Bom. 677, appr. [p. 82. C. i.j 

(b) CivU P. C. (5 of 1908), S. 115, 0. 1, R. 10 (2) 

Dismissal of application for transposition 
of parties — Discretion of Court'^High Court 
will not interfere in revision. 

It is in the discretion of a Court to refuse an 
application under O. i, R. 10(2) and where a 
t-ourt refuses to transpose parties in the exercise 
of its discretion, the High Court will not 
interfere in revision. Where, however, the 
order is expressly based on a want of jurisdiction 
by the Court the order is subject to revision by 
the High Court under S. 115, Civil Procedure 
Code. [P.82, C. 2 .J 

(c) CivU P. C. (5 of 1908), O. 23, R. 3— 
Compounding of differences — Prayer for with* 
drawal of suit %vithout farther relief— Dismissal 
for want of prosecution on appropriate order— 
No appeal lies. 

A Court is not bound to draw up a decree on 
an application under O. 23, R. 3, CivH Fro- 
cedure Code, where the plaintiff, after coro- 
pounding his differences with some of the 
defendants, prays only for withdrawal of the 
suit without further relief. The appropriate 
order to pass under the circumstances is one 
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of dismissal for want of prosecution. Against 
such an order no appeal lies. [P. Si,C.2.1 

(d) Civil P. C. (5 of 1908), O. 1, R. 10 (2), 
O. 23» R. 3 — Suit for dissolution of partnership 
and accounts — Compromise pending suit by 
some defendants — Petition to withdraw suit — 
Defendants not joined in compromise applying 
to be substituted as plaintiffs and to continue 
suit — Court refusing to transpose and to draw 
up decree — Appeal was held incompetent — Lower 
Court had power to transpose parties — Failure 
to exercise jurisdiction — High Court held com* 
petent to interfere in revision. 

Plaintiff sued defendants for dissolution of 
partnership and for accounts. During the pend- 
ency of the suit plaintiffs and some of the 
defendants entered into a compromise, and the 
plaintiffs, after stating the nature of the settle- 
ment to Court, applied for permission to with- 
draw the suit. The Court passed an order 
dismissing the suit for want of prosecution 
without entering a decree. Thereupon, the 
defendants who had not joined in the compro- 
mise, applied to be substituted as plaintiffs and 
to continue the suit. In the alternative they 
asked that a decree might be prepared to enable 
them to appeal. The Court refused both prayers, 
holding that it had no power to transpose parties 
under the new Civil Procedure Code and that a 
decree was unnecessary. The objectors-defentl- 
ants then appealed to the High Court, and, as an 
alternative, invoked the High Court’s interfer- 
ence under S. 115, Civil Procedure Code: 

Held, (i) that no appeal lay against the order 
nnder O. 23, R. 3, Civil Procedure Code ; 

, , ^ [P. 81, C. 2.] 

(2) that the lower Court had power to trans- 
pose parties under O. i, R. 10 (2); and 

. . , (P. S2.C. I.] 

l 3 ) that as the lower Court had failed to exer- 
CISC a jurisdiction vested in it l)y law, it was 
competent to the High Court to interfere with 
the order in revision. [P. 82, C. 2.I 

S. Chakravarty, XJpendra Lai Roy, 
^hupendra Chandra Guha and Jitendra 
Nath Roy — for Appellants. 

Behary Ghosh, Repin Chandra 
MvXlick, Sarat Chandra Dutt and Sib 
Chandra Palit — for Respondents. 

D. Chatterjee, J. — The plaintiffs 
brought the suit giving rise to these 
proceedings in 1909, for declaration of 
title to certain shares in a certain partner- 
ship business with its branches, for 
wssolution of the said partnership and 
for accounts. The suit went on for 
several years through various vicissitudes 
.^®^tune until in March 1914, the 
plaintiffs made a compromise with the 
principal defendants and on receipt of 
consideration from them made an 
application for withdrawing from the 
suit» the said defendants giving up 
costs. The petition of compromise stated 
Ihe nature of the settlement, but did 
not ask for any relief and in fact 
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under the circumstances related no decree 
was required, as the plaintiffs stated tlmt 
they had received the value for the 
rights given up by them under a deed of 
release. 

Upon the said application being made 
by the plaintiff's, the appellants before 
us, i. e., the defendants who had not 
joined in the petition of compromise, 
applied to be made plaintiffs, to amend 
the plaint, and to continue the suit as 
one on their behalf. The learned Sub- 
ordinate Judge refused their application . 
on the ground that the present Civil 
Procedure Code did not authorise him to 
make the transposition asked for, that- 
the applicants had not asked for retaining 
the original plaintiffs on the record as 
defendants, that there was conllict of 
interests between the original plaintiff’s 
and the appellants, so that it could not 
be said that the old suit was to be 
continued. The suit was accordingly 
dismissed without costs as the objectors 
did not ask for costs, 'bhe appellants 
then asked that a decree might be pre- 
pared so that they might appeal from the 
same, but the learned Subordinate Judge 
refused their application saying that no 
decree was necessary as the suit had 
been dismissed for want of prosecution. 
.Against the said order the appellants 
filed the above appeal and as an alter- 
native obtained the above rule. 

If the Court below had been bound to 
make a decree and had not, we might 
have entertained the appeal. 

We find, however, no reason to differ 
from the learned Subordinate Judge on 
this point. The plaintiffs had settled 
their differences and received satisfaction 
out of Court by the execution of separate 
deeds and intimated to the Court that 
they would not proceed with the suit. 

The Court was not required to give 
them any relief and the Court could not.' 
give them anj'. It is contended that the 
Court was bound to pass a decree under 
O. 23, R. 3. The parties to the com- 
promise, however, which had been effected 
out of Court, did not ask for a decree, 
and the objectors, who were no parties 
to the same, could not ask for one, 
so that the only course left to the 
Court was to dismiss the suit, as it 
did, for want of prosecution, unless, 
of course, it saw its way to continuel 
the suit at the instance of the objec-1 
tors. There is no appeal against anl 
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order of this kind, and the appeal fails. 
As regards the rule, it is contended 
that the learned Judge, in refusing to 
make the transposition of parties and 
amendment asked for, refused to exercise 
a jurisdiction vested in him bylaw. It 

is true that the provision in S. 32 of Act 
XlV of 18S2 that the Court might make 
;a plaintiff a defendant and a defendant a 
piaintilf, has been omitted from the 
jpresent Code, but, I think, it was omitted 
• as redundant as the provision of O. i. 

10(2), for striking out or adding 
parties is sufficient to cover the case of 
such a transposition, being, in effect, the 
striking one party off the side of the suit 
in which he had been placed and 
re-adding him on the opposite side. 

Sucli transpositions are frequent in 
partnership cases : see Krhhnabai v. 
Soyiubai (i) and Edulji v. Viillebhoy (2), 
and there is nothing in the Code to take 
away the power of the Court to make 
orders in that behalf when the circum- 
stances require it. 7 ’he Court below 
distinguishes the last case on the ground 
that the applicants did not ask the Court 
to make the original plaintiffs-defendants. 

I do not think that the distinction is 
legitimate, because in the first place the 
original plaintiffs had parted with all 
their interest in the partnership in favour 
of defendants Nos. i to 15 and had. there- 
fore. no subsisting interest in the suit : 
see Sayad Abdul Hak v. Gulam Jilani (3), 
and in the second place the applicants did 
not say that they did not want to have 
the original plaintiffs as defendants, and 
the Court had ample power under O. i, 
R. 10, to make them defendants if it 
thought necessary. The Court below 
was in error therefore in holding that it 
was not authorized to make the trans- 
position under the new Code. It is 
true that the Court had a discretion 
in the matter and might refuse to make 
the order in the exercise of that discretion. 
The learned Judge, however, thought he 
had no jurisdiction and cannot, therefore, 
be said to have exercised the discretion 
which he had in the matter, with that cons- 
ciousness of power and competence which 
is necessary to strengthen his hands in 
the use of the discretion. He has made 
other distinctions also on minor points 

(1) (1864-66) 2 B. H. c. R. 31a 

(2> (1883) 7 Bom. 167. 

(3) (*896} 20 Bom. 677. 


which can be met by amendments. He 
has, therefore, I think, refused to exercise 
a jurisdiction vested in him by law. The 
case of Edulji v. Vullebhoy (2) is exactly 
in point, and I think the learned Judge 
should have followed it and allowed the 
appellants to continue the suit which had 
passed through five years in Court and 
was ripe for hearing, it is true that the 
appellants have subsequently filed an 
independent suit of their own which is 
pending, but if that suit has to pass 
through another five years to be ripe for 
hearing, the proceedings may be endless. 
I think, therefore, the right order would 
be to dismiss the appeal as incompetent 
and to make the Rule absolute, andorder 
the Court below to restore the suit to its 
file, make the necessary amendments and 
proceed to trial in accordance with law. 
No costs. 

Beachcroft, J. — I agree. 

V. B./R. K. 

Buie made absolute ; 

Appeal dismissed. 

A. I R, 1916 Calcutta 82 

CHATTERJEA AND GREAVES, JJ. 

Krishna Lal Choudhuri and others — 
Plaintiffs — Appellants. 


V. 

Salim AI ahamed Choudhury — Defen- 
dant — Respondent. 

Second Appeal No. 860 of 1912, 
decided on i6th December, 1914, against 
the decision of the Dist. Judge, Raj- 
shahi, dated 14th January, 1912. 

(a) 1-ease — Construction— Lease of fishery 
with condition for no reduction of rent in case 

of drought cannot be construed to confer any 
right to the soil. 

\\ here a lease merely gives a right to fish in 
a yalkar. the fact that the lessee is not to claim 
reduction of the jama on the ground of drought 
or inundation does not necessarily show that 
any right to the soil is also conferred. 

[P. S3, C. 2.) 

1}>) Bengal Tenancy Act (8 of 1885), S. 193 

^ r ^ — Suit for lease money 

of fishery lease falls under S. 193 and i» 
governed by Art. 2 (b)— This money is 
not rent and therefore Stipulated rate of interest 
can be recovered. 

A suit to recover money due under such a 
lease comes under S. 193 of the Bengal Tenancy 
Act and is barred if not brought within the 
special period provided by Sch. III» Art. 2, 
Cl. (/i) of the Act. |p. 84, C. i.J 

The money payable in respect of a fishery is 
not rent within the meaning of the Bengal 
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Tenancy Act* and as such, interest at the rate 
stipulated in the lease is recoverable on the 
amount. [P. 84> C. 2 P. 85, C. i.] 

(c) Bengal Tenancy Act (8 of 1885), S. 67— 
Restriction on the Uability of tenants to pay 
interest is substantive right and is not applica- 
ble to suits. 

S. 67 of the Bengal Tenancy Act relating to 
interest affects the contract between the parties, 
and the restriction on the liability of the tenants 
to pay interest at the rate of I2i per cent, per 
annum is a matter of substantive right, and 
does not apply to suits. [P. 84, C. 2.] 

Brojola Chuckerbutty and Jogesh 
Chandra Bose — for Appellants. 

Judgment. — This appeal arises out of 
a suit for recovery of money payable 
under a registered kabuliyat in respect of a 
jaXkar for the years 1312 to the Pous 
instalment of 1317 B. S. 

The Courts below have disallowed the 
claim for the years 1312 and 1313. B. S., 
on the ground that the claim for those 
years is barred by the special limitation 
provided by Schedule III, Article 2, 
Cl. (6), of the Bengal Tenancy Act. If the 
special limitation does not apply to the 
Suit, the claim for the years 1312 and 
1313 would be in time under .Article 116 
of the general Limitation Act. 

Now S. 193 of the Bengal Tenancy Act 
lays down that the provisions of the Act 
applicable to suits for recovery of arrears 
of rent, shall, as far as may be, apply to 
suits for the recovery of anything payable 
or deliverable in respect of any rights of 
pasturage, forest rights, rights over 
fisheries and the like. S. 184 of the Act 
provides that the suits specified in Sche- 
dule III shall be instituted within the 
time prescribed in that Schedule, and 
Schedule III, Article 2, Cl. (i), prescribes a 
period of three years within which a suit 
for recovery of arrears of rent is to be 

instituted. 

It is contended on behalf of the 
appellants that the lease in the present 
<^ase not merely confers a right over 
a fishery within the meaning of 
193 of the Bengal Tenancy Act, 
out also creates an interest in land and 
that as such does not come within the 
of the Bengal T’t-nancy Act. A 
^alkar does not necessarily imply any 
right to the soil [see David v. Girish 
j (^handra Guha (i) and Radha A/ohan 
Mundal y, Neel Madhu h Mundiil (2)] and 

(i) (1883) 9 Cal. 183. 

(*875)24 W. R. 200. 


w'e are of opinion that the lease in the 
present case does not confer any right to 
land. It merely gives a right to fish in a 
jalkar belonging to the plaintiffs’ zemin- 
dan. The fact that the lessee was not 
to claim reduction of the jama (rent) on 
the ground of drought or inundation does 
not necessarily show that any right to the 
soil was conferred. The name of the 
jalkar maranadi (dried-up-river) and the 
reference to the fishing period in the lease 

indicate that the ya/Airt/' was not full of 

water at ail seasons of the year. T’he 
tenant look the risks of inundation and 
failure of rains and the agreement was 
that he would not be entitled to claim 
any reduction on those grounds. Then 
the stipulations that the lessee would not 
exceed the boundaries and would be 
bound to give information to the Police 
and to the lessor, if any murder was 
committed within the boundaries of the 
jalkar, are not inconsistent with the lease 
being a fisliery lease, as the zemindar 
after letting out the jalkar would no 
longer keep any watch over the jalkar. 

It is contended that cesses cannot be 
charged on jalkar unconnected with any 
right to the soil, and the fact that the 
tenant agreed to pay cesses shows that a 
right to land was conferred by the lease. 
But the mere fact that the tenant agreed 
to pay a charge, which he might not be 
legally compelled to pay, cannot alter 
the nature of the tenancy. Nor is it by 
itself sufficient to indicate that any right 
was created in land. 

Reliance is placed on the case of 
Mahananda Chakravarfi v. Mongala Keo^ 
tani (3), in which importance was attach- 
ed to the condition that the lessee was to 
continue liable for the rent even in case 
of drought and non-rearing of fish. But 
in that case, there was a lease of a tank 
in which fish has to be reared, and which 
cannot be done if there is a drought. 'The 
lease did not specify the rights'to be exer- 
cised by the lessee in the tank. Jn the 
present case the ja/kar appears to be a 
river which in the rainy season is full of 
water and in which fish has not to be 
reared, and the only right conferred on 
the lessee is the right of catching fish. 
The question is one of construction, and 
must depend upon the terms of the 
particular lea.se. 



(3) (1904) 3 « Cal. 937. 
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Upon a consideration of all the terms 
of the lease, we are of opinion that 
the lease merely conferred a right 
of fishing and no right to land was 
conferred. 

That being so, the case comes under 
S. 103 of tbe Bengal Tenancy Act, 
and the arrears for 1312 and 1313 
B. S. have been rightly held by the 
Courts below to be barred by limitation, 
under Schedule III, Article 2, clause (^) 
of the Bengal 'I'enancy Act. 

'I'he next question is whether the 
Court below was wrong in allowing 
interest only at the rate of lai per cent, 
per annum on the arrears, instead of at 
the rate of Rs. 2 per cent, per month as 
stipulated in the habuliyat. 

S. 67 of the Bengal 'lenancy Act. no 
doubt, provides that an arrear of rent 
shall bear interest at the rate of 12^ per 
cent, but it is contended that money 
payable in respect of a fishery is not 
’rent' within the meaning of the Act, 
as ‘rent, ’ according to S. 3, clause 5 of 
the Act means whatever is payable or 
deliverable in money or kind by a 
tenant to his landlord on account of the 
use or occupation of the land held by the 
tenant. 

We think, this contention must prevail. 
We have found that the lease of the 
jalkarAoQS not create any interest in la^id, 
rhat being so, the money reserved in the 
kabuUyat is not ‘rent’ within the meaning 
of S. 67 of the .Act. In Shib Prasad 
Ghotidhtiri v. Vakai Pali {4) there is an 
observation that there is nothing in the 
definition of the word ‘ rent ’ in the 
Bengal Tenancy Act which excludes 
fishery rent. But the attention of the 
learned Judges apparently was not drawn 
to the fact that the word ‘ rent ’ in that 
section has reference to anything payable 
for use or occupation of land held by the 
tenant. If what is payable in respect 
of any rights over fisheries had been 
‘ rent ’ within the meaning of the Act, 
S. 193 would not have laid down that 
the provisions of the Act applicable 
to suits for the recovery of arrears of 
‘rent 'shall, as far as may be, apply 
to suits for the recovery of anything 
payable or deliverable in respect of 
fishery rights and in that case S. 193 
would have been wholly imnecessary. A 
similar view was taken in the case of 


Abdulla Sarkar v. Ashraf AH Mondal({)^ 
where the learned Judges were of opinion 
that money payable in respect ot forest 
rights is not ‘rent’ within the meaning of 
S- 3. Cl. (s) of the Act. 

The learned Subordinate Judge refers 
to the second clause of S. 3, Cl. (5), where 
it is laid down that in S. 67 (and certain 
other sections) of the Act, ‘ rent ’ includes 
also money recoverable under any enact- 
ment for the time being in force as if it 
was rent. But the word any enactment ’ 
obviously refers to any enactment other 
than the Bengal Tenancy Act ; otherwise 
S. 193 would have been included among 
the other sections mentioned therein. 
They have reference to cases w'here the 
money, though not rent is by any 
enactment recoverable as if it was rent ; 
for instance, cesses under S. 47 of the 
Cess Act (Bengal Act IX of 1880) or 
drainage charges (payable by a tenant to 
his landlord) under S. 44 of the Drainage 
Act (Bengal Act VI of 1880). S. 193 of 
the Bengal Tenancy Act does not make 
money payable in respect of a fishery 
recoverable as if it was rent. That section 
merely lays down that the provisions of 
the Act applicable to suits for recovery 
of rent shall apply, as far as may be, to 
anything payable in respect of fishery| 
rights. We are accordingly of opinion 
that money payable in respect of a 
fishery is not ‘ rent’ within the meaning 
of the Act. 

Then the question arises whether the 
provision of S. 67 of the Act relating to 
interest on arrears of rent is a provision 
applicable to suits for recovery of rent. If 
it is so, the provision would apply to 
money payable in respect of fishery 
rights, having regard to the provisions of 
S. 193 of the Bengal Tenancy Act, But 
provisions of the Act applicable to suits* 
have reference to the procedure laid down 
in the Act relating to suits, and do not 
include the provisions of the Act regu- 
lating the rights and liabilities of 
landlords and tenants. The provisions of 
S. 67 relating to interest affect the 
contract between the parties, and the res- 
triction of the liability of tenants to pay 
interest at the rate of lai per cent, per 
annum is a matter of substantive right 
and cannot be called a provision applic- 
able to suits. The Court, it is true, 
cannot award interest at a rate higher 
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than i2ir per cent, if a suit is brought for 
recovery of rent, but that is because the 
Act has restricted the liability of the 
tenant as to the amount of interest 
payable. 

We are accordingly of opinion that the 
plaintiff is entitled to interest at the rate 
stipulated in the kahtdiya/. 

The decree of the lower .Appellate 
Court will be modified accordingly and 
the parties will be entitled to proportion- 
ate costs in all the Courts. 

V.li./R.K. 

Decree modified. 
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Chatterjka and roe, JJ. 

Krishna Kalyani Dusi — Appellant. 

V. 

i 2 . Braunfield and others — Respondents. 

Appeals Nos. 534 of 1909 and 44 of 
1910, decided on 27th .August, 1915, from 
the Original Decrees of Special Land 
Acquisition Judge, 24 Parganas, dated 
i6th August, 1909. 

(a) ^ Evidence Act (1 of 1872), S. 83 — 7Vtal’ map 
— Evidentiaiy value ^Accuracy is presumed — 
Ancient maps — Substantial and not mathemati- 
cal accuracy is to be looked to. 

Thak maps have always been considered by 
Courts as good evidence, and although ihe value 
of a map depends upon its accuracy, there 
is no presumption against its accuracy. 

(P. 89, C. 2.) 

Mathentatical accuracy is hardly to be expect- 
ed in relying on ancient maps, substantial 
accuracy being all that is necessary for practical 
purposes. |p. 90, C. 2.] 

(b) Evidence Act (1 of 1872),S. 102-Purcha»er 
4il revenue sale claiming as appertaining to land 
P^ebased— Defendant claiming it as his tenure 

Purchaser must prove that the land formed 
part of mal assets at Decennial Settlement — On 
tuch proof burden is shifted to defendant. 

The purchaser of an estate at a sale for arrears 
of revenue who claims a land within its ambit a> 
Appertaining to it as against a person who claims 
to hold it as a tenure existing at the time of the 
Decennial Settlement, must prove a prima facie 
case that the land in question formed part of the 
"<0/ assets at the Decennial Settlement. But hi.s 
Pnma facie case once proved, the burden is shift- 
ed on the tenure-holder to make out that his 
tenure existed before December 1790. 

fP. 91, C. I & 2.) 

Land Revenue Sales Act (11 of 
1889), S.37 — Formal notice to avoid eocumbraoce 
u not necessary -^Intention must be informed in 
unequivocal terms. 

It is not essential for a purchaser at a sale for 
Revenue to give a formal notice to 
Avoid an Incumbrance. All that is necessary is 
to notify to the incumbrancer by some unequi- 


vocal act the intention to annul the incum- 
l>rance. (P. 92, C. 2.j 

(d) Bengal Land Revenue Sales Act (11 of 
1859), S. 37 — Delay in signifying intention to 
annul encumbrance^No waiver can be presum- 
ed where land is claimed rent-free. 

From delay in signifying intention to annul 
an incumbrance, no inference can be drawn that 
the purchaser waived his right, where the 
incumbrance set up is a lakhiraj rigtit. that is, a 
right to hold the land without payment of rent. 

[P 92, C. 2.] 

(e) Land Acquisition Act (1 of 1894), S. 16— 
Purchaser at revenue sale need not annul 
encumbrance before claiming compensation for 
the encumbrance — Bengal Land Revenue Sales 
Act (11 of 1859), S. 37. 

Where a tenure, an incumbrance, is acquired 
under the Land .Acquisition .Act after the sale of 
the estate, to which it appertains, foi arrears 
of revenue, it cannot be held that the purchaser, 
in order to be entitled to the compensation 
money, nmst have exercised his right to a\oid 
incumbrance before proceedings were taken undei’ 
the Land Acquisition Act. (P. 92, C. i.] 

(f) Land Acquisition Act (1 of 1894), Ss. 16, 17 
and 18— Court can decide question of title to 
determine to whom compensation is payable — 
Not bound to award, in favour of only osten- 
sible owner. 

The Court iit a land acquisition case can go 
into the (juestion of title for the purpose of 
determining which of the cotitending parties is 
entitled to the com])ensation ; it is not hound 
to award compen.saiion to the ostensible owner 
in possession at the time of the acquisition. 

|P. 9.). C. I.] 

Pugh, Cdspersz, Basnnta Kumar Bose., 
Ambica Pndu Chowdhury and Sarosi 
Chrmni Milter - for .Appellant. 

Donough and Bemfry and Joti Prasad 
Savbndhicari, Sarat Chandra Boy, Suren- 
dra Nath Boy, Satyendra Nath Boy and 
Shib Chandra Palit — for Respondents. 

N. R. Chatterjea, J.— This appeal 
arises out of a reference made bv the 
Collector of the 24 Parganas under 
S. 30 of the Land .Acquisition .Act. 'The 
reference was made as there were disputes 
about title between the parlies claim- 
ing the compensation aw'arded by the 
Collector. 

The land acquired was about 37 bighas, 
and is situated in Mauza Majerhat, which 
consists of Estates Nos. 167, 53 and 
several other estates which are referred 
to as ejmali estates which have no 
concern with the case 

The claimant No. 4, Mr. Braunfield, 
was at the time of the acquisition 
admittedly in possession of all the lands 
with the exception of those purchased by 
the Banerjees or Prince Kamar Kader 
(the claimants Nos. 5 and 6). He asserted 
that the greater portion of the lands were 
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lakhiraj and claimed the whole of the 
compensation. 

The claimant No. 2, Krishna Kalyani. 
claims about 17 bighas as appertaining to 
taluk No. 167 purchased by her from one 
Charu Chandra Hose, who purchased the 
taluk at a sale fur arrears of (/overnment 
revenue on the 21st -Tune, iqoo. 

The claimants No. \ (Abdul Matlab 
and others) claim an interest in more 
than 10 bighas and the claimant No. 7, 
-Apurva Kuinari, also claims an interest 
in more than 10 bigha'i. 'I’he claimants 
Nos. 5 and 6, int., the Hanerjee brothers 
and l^rince Kaniar Kader, claim more 
than 13 bighas and there is a question as 
bet'veen them as to who is entitled to 
receive the compensation for the lands. 

'I'he following issues were framed for 
trial : — 

(1) Does any portion of the land in 
suit fall within taluk No. 167 and if so, 
which? As regards such land, is the 
interest of iMr. Braunfield or Prince 
Kamar Kader protected under S. 37 
{.Act X I of 1839) ? 

(2) If so, who is entitled to the com- 
pensation I'or such land r 

(3) Did or did not iMani Lai Banerjee, 
claimant No. 5, as agent of Prince Kamar 
Kader purchase the portion of the land 
in suit from Gopi Krishna Mandal and 
others ? 

(4) Who is entitled to the compensation 
therefor ? Whether Prince Kamar Kader 
or Moni Lai Banerjee ? 

(5) For what land is Mr. Braunfield 
entitled to receive compensation ? 

(6) Has claimant No. 7, Apurva 
Kumari Dasi, a mortgage lien on some 
portion of the acquired land ? 

(7) Is any portion of the acquired land 
included in Estate No. 53? If so, who 
is entitled to the compensation for it? 
and 

(S) How should the compensation 
money be apportioned amongst the 
claimants ? 

In order to determine whether the 
lands claimed by the claimant No. 2 fall 
within taluk No. 167, a Pleader, Babu 
Chandra Kumar Das, was appointed 
Commissioner to relay the thak map of 
Monza Majerhat. He found that about 
17 bighas of land (being portions of the 
different premises acquired) fell within 
plots Nos. I, 4 and 6 of the thak map of 
taluk No. 167. 


The case was tried in the first instance 
by Mr. Goodeve, who held that no 
reliance could be placed upon the thak 
map or on the relaying thereof by the 
Commissioner Babu Chandra Kumar, and 
accordingly held that claimant No. 2 
had failed to establish that, any of the 
lands fell within No. 167. He al.so 

held that the claimants No. i failed to 
show that the lands claimed by them fall 
within laluk No. 53, orwere in the posses- 
sion of Mr. Braunfield but as the latter 
admitted that he held two mo/:arari 
jamas, the claimants No. 1 were entitled 
to receive the value of the rcmtals pay- 
able for them capitalized at 20 years’ 
purchase. 

As to claimant No. 7. Mr. Goodeve 
held that tlie claimant No. 7 is entitled 
to the whole of the compensation awarded 
for 10 bighas after deducting the amount 
which he found was payable to the claim- 
ants No. I . 

As to the land purchased by the 
claimants No. 5 from the Mandals, the 
learned Judge found that it was approxi- 
mately 12 bighas, but he found that the 
Banerjees purchased the land for the 
claimant No. 7, Prince Kamar Kader, as 
his agents, and the latter was the true 
owner of the property, and entitled to 
the whole of the compensation money 
awarded for the same. 

In the result Mr. Goodeve held that 
the claimant No. 2 Krishna Kalyani and 
the claimants No. 5 the Banerjees were 
not entitled to anything and apportioned 
the compensation among the other claim- 
ants according to the findings arrived 
at by him. The claimant No. 2 appealed 
to this Court in Appeal No. 534 of iqoq 
and the claimants No. s the Banerjees 
appealed in No. 44 of 1910. 

Appeal No. 534 of 1909 came on for 
hearing on the 7th March, 1912 before 
Chitty and 'I'eunon, JJ., who were of 
opinion that there was considerable doubt 
as to the correctness of the Pleader 
Commissioner’s survey and its results^ 
and remanded the case to the Court below 
for findings on the first and second issues 
after having a fresh local inv'estigation 
and survey made by a competent officer 

of the Court. 

As no surveyor from the Surveyor- 
General’s Office was available Babu 
Dwijendra Nath Mukherjee, a Pleader, 
was appointed Commissioner by the Court 
below, none of the parties objecting to 
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the appointment. He held a fresh local 
investigation and submitted his plan and 
report. The case then came on for 
hearing before Mr. Chotzner, the Land 
Acquisition Judge, and he was of opinion 
that Dwijendra Nath had been no more 
successful than his predecessor in his relay 
of the thak map, and doubted whether 
with the extremely inadequate materials 
available it is possible to relay it at all. 
He accordingly held that the claimant 
No. 2 had failed to show that any portion 
of the acquired land fell within taluk 
No. 167, and in that view did not con- 
sider it necessary to decide the latter 
portion of the issue No. i or issue No. 2. 

It appears that a large number of docu- 
ments which had been tendered in the 
Court below on behalf of the claimant 
No. 2 were rejected by Mr. Goodeve 
and w'hen they were tendered before 
Mr. Chotzner the latter also rejected 
them on the ground that “ The High 
Court did not take in these documents.” 

The appeal came on for hearing before 
Fletcher and Richardson, JJ., on the 
19th May, 1914, with the findings of 
Mr. Chotzner. The learned Judges held 
that the previous order of remand did 
not in any way preclude the Court below 
from admitting the documentary evid- 
ence tendered before it, and again 
remanded it to the lower Court. Richard- 
son, J., added that “ the evidence already 
on the record will be receivable subject 
to any just exceptions, and the parties 
will be at liberty to produce any further 
evidence which they may desire to pro- 
duce.” 

When the case went back on remand 

for the second time, it was heard by 

Mr. Cuming. The claimant No. 2 again 

tendered the documentary evidence before 

him, but he rejected them on the ground 

that all these documents had been 

tendered when the case was originally 

heard by Mr. Goodeve and Mr. Goodeve 

rejected them. This evidence is not, 

therefore, on the record and it cannot be 

considered as further evidence. Mr. Good- 

eve’s order rejecting the evidence still 

stands. It has not been set aside and, 

therefore, it is not open to me to admit 

this evidence which Mr. Goodeve reject- 
ed.’* 

Mr, Cuming, however, came to the con- 
clusion that the findings of the second 
Pleader Commissioner (Babu Dwijendra 
Nath Mukherjee) were correct, and 


accordingly found the first part of issue 
No. I in the terms of the Commissioner’s 
report. With respect to the second 
portion of issue No. i the learned Judge 
was of opinion that the only clause of 
S. 37 of Act XI of 1859 under which the 
present case could come would be the 
clause beginning ' fourthly ” and held 
that the interest of Mr. Braunfield or 
Prince Kamar Kader was not protected 
interest within the meaning of S. 37 ; 
and that the claimant No. 2 was entitled 
to the whole of the compensation for the 
lands falling within taluk No. 167. 

Objections were filed on behalf of the 
claimant No. 2 against the order of 
Mr. Cuming rejecting the documentary 
evidence tendered on her behalf and 
objections were filed against his findings 
on behalf of the claimants Nos. 4 and fi 
and the representative of claimant No. 7. 

'I'he first question for our consideration 
is whether the result of the local investi- 
gation made by Babu Dwijendra Nath 
Mukherjee is correct. 

There was a plan (Land .\cqiiisition 
Plan) prepared by Mr. Smart, but the 
Commissioner was directed by the Court 
below to make an independent survey 
and he accordingly made an independent 
survey in order to find out whether the 
portions of the acquired lands claimed by 
the claimant No. 2 fall within plots Nos. 
I, 4 and 6 of the thak map of Alouza 
Majerhat. 

'I'he main point in connection with the 
relaying of the thak map is, whether the 
trijunction point has been correctly 
found by the Commissioner. He found 
that out of the trijunciions shown in the 
thak plan, station No. 28 is the nearest 
to the disputed lands. It is the only 
trijunction with which the chuks in the 
interior are connected and is the trijunc- 
tion point of the three Mouzas Majerhat, 
Durgapur and Shahpur. He says: — 
“ If the points be satisfactorily identified 
at the locale, the chuks Nos. i, 4 and 6 
can be easily relaid as the stations on 
the boundaries of those chuks are con- 
nected with this point and the distances 
and the directions of the connecting lines 
are recorded in the field-book given in 
the margin of the thak plan.” 

The starting point, which was 
pointed out on behalf of the claimant 
No. 2, is the north-east corner point 
of the junction between Diamond 
Harbour Road and Goragacha and 
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Shahpur Road. 'I’he other claimants stated 
that it was not possible to locate 
Majerhat or any trijunction point, and 
did not show any point from which any 
enquirj- could be made. 

The Revenue Survej' Map shows the 
Diamond Harbour Road to the east of 
Mouza Majerhat, and to the west of 
Durgapur and the Garden Reach-Tolly- 
gunge Road to the south of Majerhat and 
Durgapur and to the north of Shahpur. 

It appears from the thak map of Majer- 
hat that the stations Nos. 28, 27, 21, etc., 
are to the east of a road, and stations 
Nos. 301033, etc., are to the south of 
another road and station No. 29 lies to 
the east of the junction. 

'The statement of boundary pillars of 
IfouZd. Majerhat, dated the 6th January, 
iS.|S,(Kxhibit HI), describes pillarNo.28 
east of the village at a distance of 33 
rods towards the south from pillar No. 27, 
east of the road. East of Gopal Rarik’s 
shop, up to this point, is Durgapur and 
then the boundary of bhahpur begins. 

This would go to show that the 
Diamond Harbour Road, in so far as it 
lies between Majerhat and Durgapur, and 
the western portion of the Garden Reach- 
'lollygunge Road now called (ioragacha 
Road are included within Moiiza 
Majerhat. 

'I'he khusra map of Durgapur, dated 
1S49 (Exhibit VI), supports the above. 
The map shows that Majerhat lies to its 
immediate west and Shahpur to its 
immediate south, and no portion of the 
road to its west or south is shown as 
included within any of the datjH of the 
mouzn, though the map describes all the 
daqs in the mouza. 

I'he map of Shahpur, dated 1847, 
describes the road to the west of the 
junction as the road of Mouza Majerhat. 
J'he eastern portion of the road is marked 
daq No. 521 to the north, and dag No. 61 
to the south, the former being described 
as road puiit and the latter as the khas 
palit metalled road from Behala to 
Durgapur and Kidderpur, and on the 
south of the Majerhat Road, whereas the 
road to the west does not bear any dag 
number which indicates that it was not 
included within Shahpur. The field-book 
of the map of Shahpur shows that 
stations Nos. 5, 4, 3 and 2 are to the 
north of the mo^iza situated to the south 
of the road, and the stations Nos. 7, 8, 9, 
etc., to the east are to the north of 


the road. From what is stated above it 
will appear that the roads to the south 
and east of Mouza Majerhat are included 
within that mouza, and the eastern 
portion of the Garden Reach-J'oliygunge 
Road to the north of Shahpur is included 
within mouza Shahpur and that the 
meeting point of the three mouzas is at 
the north-eastern corner of the junction. 
I he Commissioner in his report has shown 
that the description of stations Nos. 28 
and 29 of the field-book of the Majerhat 
tha/i map, those of stations Nos. 6 and 7 
of the Shahpur plan and station No. 52 
of the Durgapur plan support the above 
conclusion and we think that he has 
given good grounds for the same. I’hen 
the question is whether the trijunction 
point can be identified on the spot. 


1 ue 


venue 


oufvey Aiap, 

bit \III, shows the meeting points of 
two roads and they appear to be similarly 
situated as shown in the case map. The 
other claimants, however, do not admit 


that the roads from Garden Reach to 
lollygunge as shown in the Revenue 
Survey Map are the present Goragacha 
and Shahpur Roads, but they could not 
point out the junction of the roads in 
the Revenue Survey Map when asked by 
the Commissioner to do so. The Com- 
missioner found that the identity of the 
roads in the Revenue Survey Map with the 
present Diamond Harbour Road. Gora- 
gacha and Shahpur Roads in the locality 
to have been established, and the north- 
eastern comer of the junction having been 
found to be the trijunction point of the 
three 7 twuzas, held that the position of 
the trijunction station No. 28 of the 
Majerhat Thak Map to be identified in 
the locality. This, ho wever, involved 
one assumption, viz,, that the roads 
have been in the same position all along. 
1 here is a bend in the present Goragacha 
Road and the bend is also shown in the 
Revenue Survey Map. 'I'here is some 
evidence to show that these roads have 
been in the same position all along 
(see witness No. 2 for claimant No. i)- 
The breadth of Shahpur Road according 
to the Shahpur Chita would be 57 
feet, and the breadth of Diamond 
Harbour Road would be 63? feet. T he 
distance between stations Nos. 2S and 39 
(S and B in the report of the Commis- 
sioner at page 19 of the paper-book) is 
62 feet, and the distance a few feet away 
from the junction (between S and B in the 
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said plan) is 57 feet, the difference being 
only five feet. 

As the Commissioner points out, ‘‘ it is 
unreasonable to expect that the exact 
mathematical point could be fixed with 
precision after such a lapse of time. It 
is impossible to avoid small errors in 
survey works and in attempting to relay 
an old plan like the ihak, small errors 
would inevitably creep in. A work may 
be relied on when the errors are reduced 
to the lowest practical limits. Here the 
errors in fixing the position of the trijunc- 
tion point, if any, may be but a few feel 
only and may be left out of consideration 
as it would not lead to any appreciable 
difference in the practical results.” 

Having fixed the position of the start- 
ing point in his plan after survey the 
Commissioner relaid the chuks 'Sos. 1, 
4 and 5 according to the field-book given 
in the thak map of Majerhat, and found 
that the evidence on the record corrobo- 
rated the description of some of the lands 
mentioned in the field-book which he 
detailed in his report. 

.A good deal of argument was addressed 
to us, as to the exact position of Gopal 
Batik’s shop. In the statement of bound- 
ary pillars of Monza Majerhat {Kxhi* 
bit III) pillar No. 2S is described as 
east of the village at a distance of 33 
rods towards south from pillar No. 27 
east of the road east of Gopal Barik’s 
shop. Up to this point is Durgapur and 
then the boundary of Shahpur begins ; 
and pillar No. 29 is at the south-eastern 
comer of the village at a distance of 7 
rods towards south from pillar No. 28 
between north-western corner of Gopal 
Batik’s shop and east of the junction of 
four roads falls Shahpur. The Commis- 
sioner has shown two shops of Gopal 
Barik in his report, one at the north- 
west corner of the junction of the roads 
and the other at the south. It is pointed 
out on behalf of the respondents that the 
evidence shows the existence of only one 
shop of Gopal Barik and that there was 
tio evidence to show that there were two 
shops. 

On behalf of the appellant we were 
referred to the khusra chitta of Shahpur 
(f-xhibit B) of 1847, which shows that 
dofl No. 446 was the “ hrohmottar of 
Gopal Barik, /ote of Bhandra potter.’’ 
fn 1848 it is described as Gopal 
Bank’s shop in the stambha sumari of 
Shahpur (see Exhibit XXII) and it 


is suggested that the shop of Gopal 
was on the north and the shop in the 
possession of the potter in 1847 came into 
the possession of Gopal Barik in 1848 
and probably became known as his shop. 
'I'his may or may not be a possible expla- 
nation, but the question as to the exact 
situation of Gopal Barik's shop is not 
very material inasmuch as an error of a 
few feet in ascertaining its position does 
not afieci the general accuracy of the 
map. 

It is contended on behalf of the res- 
pondents that thak maps are not reliable 
and reference is made to certain passages 
in “ Notes on the Old Revenue Surveys ” 
by Captain Hirst at pages g to 14 of that 
book. 

The learned author states that gener- 
ally speaking there are three kinds of 
thak maps to be considered, viz., eye 
sketches in which no actual measurements 
were made, (6) maps in w’hich rough 
magnetic bearings were used and rough 
lineal measurements made, (c) maps made 
from careful magnetic bearings and 
careful lineal measurements, and slates 
his opinion that the vast majority of thak 
maps made before 1852 are eye sketches 
and that some maps made after 1852 are 
little better. He also gives various rea- 
sons to show why thak maps are generally 
unreliable in determining the boundaries 
of villages and specially of boundaries of 
isolated estates within a village, except 
w'hen they come under class (c) as stated 
above. 

It is pointed out on behalf of the res- 
pondents that the thak maps relied upon 
on behalf of the claimant No 2 were made 
before 1852, and are, thertifore, unreliable. 
But although the maps were made before 
1852, the thak map of Majerhat is cer- 
tainly not an eye sketch. It is stated on 
the map that it was “made after measure- 
ments by compass.’’ 'I'he scale is given. 
There is the field-book which gives the 
bearings and distances. I he map was 
prepared in the presence of the agents of 
the owners of the various estates in the 
villages, and bear their signatures. 

It appears, therefore, that the thak 
map in the present case cannot be reject- 
ed as unreliable. Thak maps have| 
always been considered by Courts as 
good evidence, and although the value 
of a thak map depends upon its accuracy, 
we do not think that there is any 
presumption that thak maps must be; 
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inaccurate. The Judicial Committee in 
the case of Maharaja Jagadindra Nath 
V. Secretary of State for India (r) 
observed ; " Maps and surveys made in 

India for revenue purposes are official 
documents prepared by competent per- 
sons and with such publicity and notice 
to persons interested as to be admissible 
and valuable evidence of the state of 
things at the time they are made. Tliey 
are not conclusive and may be shown 
to be wronj:, but in the absence of evid- 
ence to tlie contrary they may be properly 
judicially received in evidence as correct 
when made.’’ These observations were 
made in connection with thak as well as 
Revenue Survey Maps as a reference to 
the case in their Lordships’ judgment 
will show. 

In the present case we do not see suffi- 
cient reasons to reject the thak map of 
Majerhat as unreliable. 'Vh^ thak plans 
of Durgapur and Shahpur are not of the 
same class as the thak map of Majerhat 
but they can be relied upon, as they 
agree with the thak map of Majerhat. 

It appears that Dwijendra Mohan had 
only copies of the thak map of Majerhat 
and not the original map, when he made 
the measurements, but he says that he 
subsequently compared the copies with 
the original and it appears that he gave 
notice on the 36th April. 1913 to all the 
parties to attend on the ist May when 
the original map would be produced 
before him. The original map was sent 
for by this Court, and the parties have 
not shown any difference in the copies. 

Some arguments were addressed to us 
upon the question of magnetic variation. 
But Dwijendra Mohan appeared to have 
allowed the magnetic variation in accord- 
ance with the letter from the Director of 
Survey about the variation in the magne- 
tic north at the time of the thak map 
and at the present time. 

1 hen as to the allowances for closing 
circuits, Dwijendra Mohan says, “ in 
plotting the chtiks I had to make small 
allowances ranging from 2 to 5 feet 
in the length of some lines in order to 
close the circuit according to the accept- 
ed rules of survey,^' He was cross- 
examined with regard to the distances 
between points Nos. 3 to 4, 5 to 8, 

6 to 7 and xo to ii. The figures given in 
the schedule to his report show that the 

(0 (1903) 30 Cal. 291 =30 I. A. 44 (p. c.). 


limits allowed for closing circuits were 
not e.xceeded, e.xcept perhaps in one case 
in which it was seven feet It is to be 
noticed that the claimants did not set up 
any substantive case of their own as to 
the trijunciion point or as to any matter 
in connection with the relaying of the 
map, and their criticisms are directed to 
showing inaccuracies. But as already 
pointed out, mathematical accuracy is 
hardly to be e.xpecled in relaying ancient 
maps, substantial accuracy being all that 
is necessary for practical purposes. 

On the whole I do not sec sufficient 
reasons for differing from the conclusions 
arrived at by Babii ilwijenclra Mohan 
which have been accepted by Mr. Cuming, 
and I hold that the lands claimed by the 
claimant No. 2, Krishna Kalyani Dasi, 
lie within the ambit of Taluk No. 167. 
My learned brother also has arrived at 
the same concliisic'n considering the 
matter from other points of view. 

M ith respect to the documents tendered 
on behalf of the claimant No. 2 and 
rejected by the Courts below, it appears 
that some of them. Nos. 5 and 6, are 
copies of papers which are part of the 
record of the present case as to which, of 
course, no question could arise of their 
admissibility. Bor ihe purpose of the 
present appeal, the rest of the papers 
are unnecessary in the view we take of the 
case. 

The next question, viz.^ that covered 
by the second portion of the first issue is 
as regards such land is the interest 
of Mr. Hraunfield or Prince Kamar Kader 
protected under S. 37 of Act XI of 

1S59?’' 

Mr. Cuming, as stated above, was of 
opinion that the only clause of S. 37 of 
-Vet XI of 1859 under which the present 
case could come, would be the clause 
beginning with “fourthly.” Thatclause 
relates to leases of lands whereon dwel- 
ling-houses, manufactories or other 
permanent buildings have been erected 
or whereon gardens, plantations, etc.t 
have been made. It is true Mr. Braun- 
field had arrowroot plantations and 
buildings on a portion of the land, but 
with the exception of six cottar's of land 
it is not alleged or proved that there was 
any lease in respect of the other 
lands. That being so, he can claim 
protection under the 4th clause of S. 37 
only in respect of the six cottas and four 
chittaks of land covered by kobala 
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No. 5 (from Munshi Abdul Basat to 
Mr. Braunfield). With respect to the 
remaining lands his case as well as 
that of Prince Kamar Kader, as stated 
in their petitions of claim, was that they 
were lakhiraj. Mr. Goodeve ^Yho tried 
the casein the first instance did not come 
to a definite finding on the point. 
Mr. Chotzner who heard the case on the 
first remand did not think it necessary 
to decide the point having regard to his 
finding that the lands did not fall within 
Taluk No. 167 at all, and Mr. Cuming on 
the second remand considered that 
Mr. Braunfield or Prince Kumar Kader 
could claim protection only under the 
fourth clause of S. 37. So that the 
question whether the lands were mal 
01 lakhiraj up to this time has not been 
decided. 

No doubt under S. 37 of .^ct XI of 
1859 the purchaser of an entire estate 
sold for arrears of revenue acquired the 
estate free from all incumbrances which 
may have been imposed upon it after the 
time of the Settlement. But the lakhiraj 
rights set up by Mr. Braunfield or Prince 
Kamar Kadar must be shown to be incum- 
brances which had been imposedupon the 
estate since the Permanent Settlement, in 
other words, that the lands formed part 
of the mal assets of the estate at the 
Decennial Settlement. Unless that is 
shown, Mr. Braunfield and Prince Kamar 
Kader would be protected and apparently 
that is the protection which was claimed 
by them in their petitions of claim. 
Some arguments were addressed to us 
upon the question of proof in such cases, 
and also upon the evidence such as is 
there on the record. As laid down in the 
case of Hurrykur Mookhopadhya v.Madub 
Chunder Baboo (2), “ it lies upon the 
plaintiff to prove a prima facie case. 
His case is that his mal land has, since 
1790. been converted into a lakhiraj. He 
IS surely bound to give some evidence 
that his land was once mal. The High 
Court in the judgment already considered 
has not laid down that he must do 
this in any particular way. He may do 
tt by proving payment of rent at some 
time since 1790 or by documentary 
or other proof that the land in question 
formed part of the mal assets at the 
Decennial Settlement. His prima facie 
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case once proved, the burden of proof is 
shifted on the defendant, who must make 
out that his tenure existed before 
December 1790.” It was also laid down 
in that case that the fact that the lands 
were within the ambit of the estate is not 
sufficient to meet the burden of proof 
thrown upon the plaintiff. 

The principles laid down above are ap- 
plicable to cases of ordinary nature as 
well as to cases of auction-purchases at 
sales for arrears of (Government revenue 
[see Arfunnesaa v. Peary Mo/inn Mooker- 
jee (3)] and even to the case of very 
small estates such as consisting of 5 
hiohas of land, see A’oylaahhashiny Dossee 
V. Gocoolmoni Bossc'c (4). Whether in a 
particular case the plaintiff has been 
able to prove a prima facie case w’ould 
depend upon its own circumstances. 

It may be pointed out that, although 
the lands have been acquired, the claim- 
ant No. 2 must be treated as if she is in 
the position of the plaintiff, as the rights 
of the parlies have to be considered with 
reference to the stale of affairs before the 
lands were acquired. 

I do not express my opinion as to 
whether there is prima facie proof on the 
part of the claimant No. 2 in the present 
case, or whether the other claimants have 
been able to rebut it. The attention of 
the parties does not appear to have been 
directed to the questions and the mate- 
rials on the record are not sufficient for 
coming to a decision on the points. 
Under the circumstances, although the 
case has already been twice remanded 
before, I think that for the ends of justice 
the case should go back to the Court 
below again for decision of the question, 
whether the lands which have been found 
to lie within Taluk No. 167 were mal or 
lakhiraj at the time of the Permanent 
Settlement. 

It is contended by Mr. Donough on 
behalf of Braunfield that the purchase of 
the estate (Taluk No. 167) by the claim- 
ant No. 2, the wife of Lai Behary, for 
Rs. 500 from Charu Chunder Bose and the 
purchase at the revenue sale by the latter 
for Rs. 13 were really purchases made by 
Lai Behary Mitter and are merely specu- 
lative ones. The purchases appear to 
be speculative, but neither that fact 
nor the fact that Lai Behary was the real 
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purchaser (assuming it to be so as to 
which, however, there is no direct evi- 
dence) affects the legal rights of the 
parties or the merits of the case. It is 
next contended that the letters by Lai 
Behary Mitter to Mr. Braunfield show that 
the former offered to confirm the rights of 
the latter. But he offered to do so on 
certain terms which Mr. Braunfield did 
not accept and the attempted settlement 
fell through. It appears on the other 
hand that Charu Chunder, the purchaser 
at the revenue sale, gave notice on the 
29th November, jgoo, to Mr. Braunfield 
to vacate the lands in his possession 
(although with respect to only 5 bighas) 
and the claimant No. 2, on the 17th 
October, igo6. gave a notice to him to 
vacate all the lands. 

It cannot be said, therefore, that the 
purchaser or his transferee did not signify 
their intention to annul the incumbrance 
of Mr. Braunfield. 

Mr. Remfry on behalf of Prince Kamar 
Kader contends that his client was not 
served with any notice and that the 
purchaser ought to have taken steps to 
annul incumbrances before the lands 
were acquired. It is said that in igoo 
the Prince advanced money in the name 
of the Banerjees to the Mandals for the 
purchase of the lands (claimed by him in 
these proceedings), a suit for specific 
performance had to be brought and 
ultimately the conveyance was executed 
by the Court in pursuance of the decree 
passed in the suit, and although the 
revenue sale took place in igoo the 
purchaser or his transferee never gave 
any notice of any intention to annul the 
incumbrance. It is urged that a person 
having a right to avoid an incumbrance, 
must do so within a reasonable time and 
before he transfers his rights, and 
neither the purchaser nor his transferee 
can wait until third persons have acquir- 
ed rights or dealt with the property in the 
meantime. 

It cannot, however, be held that the 
purchaser at a revenue sale must exer- 
cise his right to avoid an incumbrance 
before proceedings are taken under the 
Land Acquisition Act. Such proceed- 
ings may be taken immediately after a 
revenue sale takes place, and it cannot 
be said that in such a case the rights of 
the incumbrancer hold good against the 
purchaser although he had no time to 
take steps for setting aside the incum- 


brance. In the second place, the assignee 
or transferee of the auction-purchaser is 
entitled to exercise the rights of the 
purchaser. In the third place, it is not 
essential to give a formal written notice 
to avoid an incumbrance. AH that is 
necessary is to notify to the incumbrancer 
by some unequivocal act the intention to 
annul the incumbrance. It is unnecessary 
to consider whether delay in signifying 
intention to annul an undertenure may 
lead to any inference that the purchaser 
is willing to continue the tenancy, and I 
express no opinion on the point. No 
such inference, however, can be drawn in 
a case where the incumbrance set up is a 
right— a right to hold the land 
without payment of rent. Lastly, the 
law gives the purchaser a period of 12 
years within which to bring a suit to set 
aside incumbrances. No question of 
estoppel appears to have been raised in 
the case, and under the circumstances, I 
am unable to give effect to the above 

contentions. 

We have next to deal with the ques- 

tions covered by the 3rd and 4th issues, 

VIZ., Did or did not Moni Lai Banerjee, 
claimant No. 5, as agent of Prince Kamar 
Kader purchase the portion of the land 
in suit from Gopi Krishna Mandal and 
others ? Who is entitled to the compensa- 
tion therefor.? Whether Prince Kamar Ka- 
der or Moni Lai Banerjee .?” The questions 
were decided by the Court below against 
the claimant No. 5 and he has appealed 
^ this Court in Appeal from Original 
Decree No. 44 of igio. 

The quantity of land purchased from 
the Mandals has been found by the Court 
below to be approximately 12 bighas and 
that finding has been accepted by the 
parties. We have, therefore, to deter- 
mine in Appeal No. 44 whether Prince 
Kamar Kader or Roy Moni Lall Banerjee 
Bahadur was the owner of the said 12 
bighas of land. 

It appears that the Prince formerly used 
to be friendly with Roy Moni Lall 
Banerjee Bahadur and his brother Nani 
Lai Banerjee and had confidence in them. 
They were close neighbours. The story 
of the Prince is that on the sth June, 
1900, the Banerjees proposed to him 
that he should buy property which was 
going to be sold very cheap. As it was 
the time of the Moharrum when Muham- 
madans do not transact business, he was 
at first unwilling to buy, but the Banerjees 
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having told him that they would buy the 
property in their own name if he made 
the payment for it, and that when the 
time became auspicious the conveyance 
would be executed in his favour, the 
Prince thereupon agreed and made over 
Rs. 3,000 to the Banerjees, which w'as 
paid to the Mandals from whom a hand- 
note was taken for the amount and it 
was agreed that the balance Rs. 600 
would be paid by the Prince at the time 
of execution of the conveyance. Subse- 
quently the Prince paid the Banerjees 
the balance of Rs. 600. Later on the 
Prince repeatedly requested the Banerjees 
to make over the property to him, but 
they refused to do so. Thereupon he 
instituted a criminal case against the 
brothers which, however, was dismissed. 
Moni Lall thereafter brought a suit 
against the Prince for malicious prose- 
cution which was eventually withdrawn. 
The case of Moni Lall is that he borrow- 
ed Rs. 3,000 from the mother of the 
Prince for purchasing the property him- 
self, that the Mandals executed the 
bynapatra in his favour and put him in 
possession of the property. But as the 
Mandals refused to execute a conveyance 
he instituted a suit for specific perfor- 
mance and obtained a decree on islh 
April, 1904 and paid intoCourt the balance 
of Rs. 650, and eventually the convey- 
ance was executed in favour of Moni Lall 
in June 1908 and registered on the 28th 
June, 1909. 

Now as to the advance of Rs. 3,000 
by the Prince there can be no doubt upon 
the evidence that it was advanced by 
him, and this is not denied in this Court, 
rhe fact that the Prince paid Rs. 600 
in February 1901 was admitted in a 
written statement filed by the Banerjees 
in the criminal case, and is also proved 
by the Prince in his deposition. The 
purchase-money, therefore, was supplied 
by the Prince. 

The letter written by the Banerjees to 
the Prince go to show that the former 
acted as agent of the latter in the matter 
of the purchase. For instance in his 
letter dated the ist May, 1902, Moni Lall 
wrote to the Prince that the Durgapur 
sale-deed will be ready next week. In 
the letter, Exhibit 37, he wrote ; “ the 

Durga pur land will be all right very 
shortly. If you do not want the land I 
can get you the money any moment *’ 
And in Exhibit 38 he informed the Prince 


that “The Mamenpore and Durgapur 
documents are ready for signature.” On 
the 20th June, 1903, he wrote, “ I have 
this day filed the case against the 
Mandals and I am glad to say that I 
have saved the money from being barred 
by limitation with the greatest difficulty.” 
These letters could have been written 
only on the footing that the Prince was 
the purchaser. 

The decree for specific performance 
was passed on the 8th April, 1004. con- 
ditional on payment of Rs. O50 10 the 
Mandals within months. I'he money 
was deposited accordingly by Moni Lall. 

Nothing was done until 1908 when the 
conveyance was executed in fa\our of 
Moni Lall. 

It is contended on behalf of Moni Lall 
that he was never the agent of the 
Prince and that although the Prince might 
at one time have been inclined to buy 
the property, he subsequently changed 
his mind. It is pointed out that the 
Banerjees informed the Prince of the 
difficulty about money for instituting the 
suit for specific performance, that he did 
not give any reply to the letter nor give 
any reply to the other letters, that he 
never thereafter expressed his willingness 
to buy the property and that he did 
nothing until it became known that the 
property was going to be acquired. 

The letters, however, up to June 1903 
show that up to that time the Prince was 
treated as if he was the purchaser. 

Mr. Braunfield’s letter dated the and 

his deposition show that in May 1904 
the Prince was treated as the purchaser 
and on the 22nd November, 1905 there 
was a letter of demand from the prince’s 
Pleader to Moni Lall. Then again when 
Moni Lall applied for execution of the 
decree, the Prince applied to the Court 
praying that the conveyance should be 
executed in his favour. 

It is true the Prince did not reply to 
any of the letters written by the Baner- 
jees nor apparently take any interest in 
the suit for specific performance nor find 
the money for conducting the suit. It 
appears, however, that the Prince is a 
close neighbour of the Banerjees and 
the letters might have been replied ver- 
bally. Apparently he is not a man of 
business and left everything to the Baner- 
jees and as for money, it appears that 
Noni Lall, the brother of Moni Lall, had 
moneys of the Prince, and the two 
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brothers lived joint : under the circum- 
stances no inference can be drawn adverse 
to the Prince from the facts relied on as 
stated above. 

As for the delivery of possession to the 
Banerjees the Court below held that such 
delivery of possession was not proved, 
that the statements of Jahuruddi who 
spoke to an amalnama. was not trust- 
worthy and that even if they were in 
possession they must be considered to 
have been holding the property in trust 
for the Prince, and I agree with the 
Court below in the view it has taken. 

Certain statements made by the Prince 
in his cross-examination in the criminal 
case are relied upon, on behalf of the 
Banerjees. But they are not sufficient to 
lead to the conclusion that he did not 
authorise Moni Lall to purchase the 
property for him. The learned District 
Judge says : “ In any case I should not 
be disposed to attach much weight to 
them, as the language ordinarily spoken 
by the Prince appears to be a peculiar 
dialect of Hindustani and it was difficult 
even in this Court to find anyone who 
could translate accurately into English 
replies which he gave to some of the 
questions put to him.” 

It is to be remarked that although the 
Prince examined himself, neither Moni 
Lall nor his brother came to the witness- 
box. 

On a consideration of the evidence as 
a whole I agree with the Court below in 
holding that the purchase made by the 
Banerjees was on behalf of the Prince, 
that the latter is the true owner of the 
property, and is entitled to such compen- 
sation as may be paid for the 12 highas. 

It was contended on behalf of Moni 
|Lall that as the conveyance stood in his 
name and as he w'as in possession, the 
Prince could not claim any compensation 
in the present proceedings solong ashedid 
not establish his title by a regular suit. 
But the Court in a Land Acquisition case 
can go into the question of title for the 
purpose of determining which of the 
contending parties is entitled to the 
compensation. If his contention were 
well founded, the jurisdiction of the Land 
Acquisition Court may be ousted merely 
by raising a question of title: we are 
accordingly of opinion that this conten- 
tion must be overruled. 

The result is that the first portion of 
the first issue, “ Does any portion of 


the land in suit fall within TaZMil: No. 167, 
and if so, which, ” is decided in favour 
of the claimant No. 2 in accordance with 
the finding of Mr. Cuming and the 
finding of the PleaderCommissioner Babu 
Dwijendra Nath Mukherjee, and with 
the exception of the second part of the 
first issue and the second, fifth and eighth 
issues, the findings arrived at by 
Mr. Goodeve are confirmed. The case 
will, therefore, go back to the Court below 
for decision only of the second portion of 
the ist issue, viz., * As regards such lands 
is the interest of Mr. Braunfield or 
Prince Kamar Kadar protected under 
S. 37 of Act XI of 1859, in other words, 
whether the lands were mal lands of 
Taluk No. 167 or were lakhiraj at the 
time of the Permanent Settlement, and 
for decision of the second, fifth and 
eighth issues, viz., “ If so, who is entitled 
to the compensation for such land? For 
what land is Mr. Braunfield entitled to 
receive compensation” and *' How should 
the compensation money be apportioned 
among the claimants,” in so far as they 
depend upon the result of the enquiry on 
the 2nd part of the first issue as stated 
above. The parties will be entitled to 
adduce evidence on the 2nd part of the 
first issue, it being understood that the 
claimant No. 2 will be entitled to prove 
and adduce in evidence any of the docu- 
ments which were tendered and rejected, 
provided of course, that they are relevant. 

Appeal No. 44 of 1910 is dismissed 
with costs, 10 gold mokurs to be paid to 
Prince Kamar Kader. Costs in Appeal 
S 34 of 1909 as between the other 
parties including costs incurred in the 
Court below will abide the result, the 
hearing-fee of this Court for the three 
hearings being assessed at Rs. 500. 

Having regard to all the circumstances 
surrounding the previous trials, we are 
of opinion thr».t this case should be tried 
by Mr. Chotzner or his successor-in-office 
at Alipore (other than Mr. Cuming or 
Mr. Duval) and the Local Government 
may be moved to vest him with the 
powers necessary for trying the particular 
case. 

Roe, J— The main facts of this case 
and the claims and issues involved have 
been clearly set forth by my learned 
brother. 

The first point for consideration is 
whether the claimant Ealyani Dasi has 
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successfully demonstirated that the lands 
in dispute fall within the lands measured 
in the ihak map of 1851 as lands of 
Touzi No. 1()7. Before discussing this 
point in detail it is necessary to consider 
the probative force of fhak maps and 
field-books. For this purpose it is neces- 
sary to consider the accuracy with which 
the theodolite can be worked. This 
first process in taking a bearing by a 
theodolite is to set your needle to the 
north as taken by the Thak Surveyor, 
Having ascertained the degree at which 
the compass needle is to be set, the first 
thing to be done is to get the compass 
needle to point exactly to this degree. 
Any one conversant with the use of the 
theodolite is aware that with an ordinary 
instrument it is extremely difficult to set 
the compass needle with exact accuracy. 
The thak survey before us does nob attempt 
to deal with angles more accurately 
measured than to half a degree. An 
error of a quarter of a degree will clearly 
throw the station many feet out of the 
line at the end of a long distance. The 
first distance dealt with by the map relied 
on in this suit is 221 feet and the third is 
475 feet. We may expect at the end of 
lines of this length errors of 2 or 3 
feet, even in a bearing taken with the 
greatest accvu*acy possible. For this 
reason it is necessary in making a map 
bo effect what is called the closing of the 
circuit, and instructions as to the closing 
of the circuit are given in the High Court 
rules for surveys by Pleader Commis- 
sioners. The present Pleader Commis- 
sioner Babu D. M. Mukerjee has made 
m closing his circuit allowance amount- 
lug in some cases to 5 feet, and it follows 
that even on a survey as accurate as that 
made by the present Commissioner the line 
drawn by him may well fall 5 feet on 
either side oi the true line at the end of the 
first circuit from the trijunction point and 
there may be further errors of 5 feet for 
©very circuit that is closed. 

Comparing the maps of Babu Chandra 
Kumar Das Gupta and Babu Dwijendra 
Hohon Mukerjee, it will be observed that 
many of the stations have been fixed by 
®ach at a spot considerably distant from 
that fixed by the other. We must not look 
for greater accuracy in the relaying of the 
thak survey than 5 or 10 feet in the earlier 
stages of the survey and as each subsequent 
®rror, unless it accidentally corrects itself, 
accentuates the inaccuracy of the line, the 


farther we get from the first tri junction 
point the greater is the possible error in the 
relaying of the map. It is for this reason 
that Major Hirst says that it is impossible 
to relay a thak survey unless you have two 
trijunciion points one at each corner of the 
map for the correction of the errors wliich 
must arise from the impossibility of taking 
the bearing with absolute accuracy. 

The first process by which, in my view, 
these maps should be tested is— Do the 
stations found by the two Commissioners 
coincide with any degree of accuracy with 
the places in which on a general considera- 
tion we should expect to find them ? 

Taking first the thak map itself we know 
that many of the stations are at the corners 
of tanks. In each case in which on the 
thak map we should expect to find the 
station in a certain position relative to a 
tank or pond we find that station in that 
position in relation to an existing tank or 
pond. 

Another ix)int which as a coincidence 
appeal’s to me of considerable importance 
is this, that Babu Chandra Kumar brings 
his station No. 44 exactly at the south-east 
corner of plot No. 36/6 of the Toixigraphi- 
cal survey of 1901 to 1906. Babu 
Dwijendra on an entirely independent 
measurement fixed his station No- 44 in 
almost the identical spot in which Babu 
Cbandra Kumar fixed it ; wo have valuable 
evidence on the record to indicate that 
No, 36/6 of the Topographical Survey once 
belonged to Bistu Hazra. Turning to the 
thak map we see that station No. 44 is at 
the south-east corner of Bistu Hazra’s jote. 

The general accuracy of the relay may 
be tested also from the point of view of the 
existing drains and roads. W'e have before 
us a copy of the Topographical Survey of 
]981. This is Exhibit 27. 'I'liis map is 
on the same scale as the t/iak map, 16 
inches to a mile. On a comparison between 
this map and the thak map we are at 
once struck with the extreme similarity 
of the shape of the thak boundary line to 
the shape of the angles formed by the roads 
and drains at the south-east corner of the 
angle made by the Shahpur and Diamond 
Harbour Eoads in the Topographical Map 
of 1681. From the description given of 
the thak trijunction point 28 and its ix)si- 
tion relative to station No. 29 of the Thak 
Boundary Survey, we know for certain 
that Mehal No. 167 lies in this south-east 
corner. It does not require a long step in 
deduction to be satisfied that the drains 
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and roads existent in 1881 were existent in 
1851 and that they were the boundai’ies of 
the plots depicted in the t/i<ik map. 

Comparing again the Topographical Sur- 
Yey of 1881 and the tha^ naap, it is obvious 
that station No. 35 must- be half way up 
the west bank of the long narrow tank 
shown in the Topographical Survey in a 
^fahomedan graveyard. Babu Chandra 
Kumar and Babu Dwijendra both set 
station No. 35 exactly in the position in 
which wo should expect toTind it. 

To sum up, we know from the evidence 
on the record that station No. 28 of the 
Boundary Survey is within 15 feet of the 
corner made by the Diamond Harbour 
Road and ShahpurHoad. We know where 
station No. 35 of the plot survey ought to 
be. We know that station No. 44 is prob- 
ably correctly found if it is placed at the 
corner of 36/6, Sonadanga Road. From 
these three poinb.s we can check the relay 
made by Babu Dwijendra Mohon Mukerjee. 

After an exhaustive check of which I 
have been given the general result, I am 
completely satisfied that the relay made 
by that Commissioner may be relied upon 
with confidence as showing within a few 
feet the position of the boundaries of the 
plots comprising Mekal No. 167. 

That confidence has in no way been 
shaken by the criticisms made upon the 
relay by Counsel and Vakils on behalf of 
those claiming adversely to Kalyani Dasi. 
These axe all based upon the cross-exami- 
nation of Babu Dwijendra Mohon Mukher- 
jee before Mr. Chotzner. They relate to 
the exact position of Gopal Barik’s shop— 
the exact change in the width of the 
Diamond Harbour Road between 1851 and 
the present day. the exact method of taking 
the bearing, the exact position of the 
holding of the chain. They all fail to 
impress me. They are based on the fallacy 
that before a thak relay can be accepted as 
epideoce it must be shown to be absolutely 
exact. It cannot be more exact than to an 
error of five or even fifteen feet. That the 
relay under consideration is to that extent 
accurate I am satisfied. 

From a comparison of the Topographical 
Survey of 1881 with the Topographical 
Surveyor 1901-1905 it is clear that the 
boundaries of present-day holdings lie 
along the drains and roads existent in 1881 

I have already shown that these drains 
and roads must have been existent in 1851 
and that they were the boundaries of the 
plots comprising Taluk No. 167. The 


relaid line lies very nearly along the bound- 
aries shown in the Topographical Survey of 
1901. These boundaries should in my 
view be taken, where they have not been 
destroyed by ^Ir. Braunfield, as the bound- 
aries of TaluJi: No. 167. 

The boundary of plot No. 6 of that 
Taluk follows the drains running from 64 
CO 63 and then westward The whole of 
plot No. 3((;4, 1, 2, 3, 4/1 and 4, (1) a, and 
a strip of land to the east of the tank in 
that plot form part of the old Taluk 
No. 167. The drains shown following 
stations Nos. 3 to 1, 1 to 18, and 18 to 13 
IS the lx)undary of plot No. 1 of the old 
thak map. 27 Diamond Harbour Road 
falls entirely within Taluk No. 167. 

In dealing with plot No. 4 we have 
very little to go on in the nature of 
existing boundaries, inasmuch as the old 
drains have been filled in by Mr. Braunfield 
in the construction of his arrowroot fields. 
From the fact that station No. 35 is 
obviously in exactly its right position we 
may accept the conclusion of the Commis- 
sioner as to the extent of premises No. 30, 
Diamond Harbour Road, which fell in the 
Taluk No. 167. 

The next Question for consideration is 
whether Mr. Braunfield is protected in his 
plea that he holds rent-free lands within 
this taluk. We regret that we have been 
unable to follow Mr, Donough’s arguments 
on this point. As far as we understand his 
argument, it is that he is a tenant without 
a landlord. This, of course, is a contradic- 
tion in terms. There can be no tenancy 
without the relationship of landlord and 
tenant, and to constitute the relation of 
landlord and tenant there must be one party 
landlord and the other pai*ty tenant. 
Mr. Donough, to use his own words, has 
another string to his bow. He contends 
that these lands are rent-free by virtue of 
some ancient grant dating back from before 
the Permanent Settlement. Mr. Eemfry 
has developed this argument and we must 
apply the arguments advanced by Mr. Remfry 
for Prince Kader to the legal position of 
Mr. Braunfield, for the legal positions of 
the Prince and Mr- Braunfield are identical- 
The sole question here is on which side is 
the burden of proof. The case of Harihar 
Mooker/ee v. Madhab Chandra Babu (D 
has been quoted to ns as indicating that the 
burden of proof is on the claimant Kalyani 
Dasi. Bven supposing for the sake of 
argument that the burden of proof i* 
primarily on those asserting that the lands 
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shown as now representing TaUik No. 167 
are not mal lands, there is on the record 
evidence which it is urged would shift this 
burden. 

Exhibit 26 (at page 74) shows that the 
raiyati land of the taluk measured, in 
1190 B. S , 66 bighas 7 cottas carrying a 
rent of Rs 103, of which Rs. 24-4-10 
consisted of abivnbs. The assets of the 
estate in that year were Rs. 88-0-16 ganrlas. 
The revenue now payable for this estate 
as shown in Exhibit 16 at page 61 is 
Rs. 7-2. The question natui'ally arises what 
happened between 1190 B. S. (which is 
1783 A. D.) and 1793 A. D. (which is the 
date of the Permanent Settlement) to 
reduce the assets of the estate from over 
Rs. 100 to under Rs. 10. In William 
Graham v. Phanindra Nath Mitter (5), 
we hvwe it taken as well known that in 
Kidderpur, a suburb adjacent to the lands 
in dispute, roads w'ere made at about this 
date by taking free of compensation a laiger 
area than the land required for the road 
itself and restoring under rent-free grants 
the surplus lands. We are asked to presume 
that between 1783 and 1793 there must 
have been numerous rent-free grants of land 
bordering on the Diamond Harbour Road 
and a large reduction in the revenue in 
consequence of these grants. 

We are next referred to Exhibit B, from 
which we see (pages 2, 3 and 4 to Book D) 
on the other side of the road in positions 
corresponding with the greater portion ot 
the land now occupied by premises No. 27, 
Diamond Harbour Road, eight out of ten of 
the holdings measmed in the chttias of 
village Shahpur as brohmottar or rent-free. 

Further, we have the fact that never in 
the memory of man have the lands in 
dispute paid rent, and that all the various 
plots of land purchased by Mr. Braunfield 
were purchased as rent-free holdings save 
one plot of six cottas paying rent to Mehar 
Ali Khan, the proprietor of Touzi No. 53, 
which a comparison of the thak map with 
the Topographical Map of 1881 will show 
to be a plot of land covered by the letters of 
M a h of the words “ Mahammedan grave- 
yard in the Topographical Map of 1881. 
On the probative value of these facts I do 
not now feel it necessary to express any 
opinion, for the reason that my learned 
brother is of opinion that there should be a 
remand for the purpose of giving the appel- 
lant an opportunity of showing that the 
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lands are in fact mal lands. I agree that if 
indeed she is in a position to support this 
burden she should be given an opportunity 
of doing so, for both Mr. Goodeve and 
Mr. Chotzner declined to discuss the ques- 
tion and before Mr. Cuming it was not 
apparently rightly appreciated. 

The interests claimed by the Prince and 
Mr. Braunfield could not possibly be 
interests protected under .\cb Xl of 1359, 
and I cannot conceive why such an argu- 
ment was ever seriously advanced. Tlie 

V 

land was held without payment of rent and 
without grant by lease from any proprietor, 
save in respect to the six cottas held in 
Touzi No. 53. 

The occupiers were either trespassers or 
holders under a rent-free title. The Prince 
and Mr. Itrauntield claimed rent-free titles. 
They now explain that by rent-free they 
meant revenue-free. In Bergali the terms 
rent-free and revenue-free are synonymous. 
In Er^glish the distinction between them 
is extremely small. Lands held rent-free 
before the Permanent Settlement were not 
assessed to revenue and so became by the 
Permanent Settlement revenue-free. The 
question in issue in this case was. in my 
view, from the outset, have the lands in 
dispute been held rent-free from the date 
of the Permanent Settlement ? If so, they 
cannot have been assessed to revenue at 
the Permanent Settlement. If they were 
not assessed to revenue at the Permanent 
.Settlement, they were not the mat lands of 
the taluk. If they were not mol lands of 
the taluky title in them does not pass to 
an auction-purchaser at a sale for arrears of 
revenue. 

The issue, in its tme significance, has 
clearly not been appreciated, or determined. 
Therefore to my very great regret. I 
must agree that a further remand is 
necessary. Appeal No 534 should be 
remanded in the terms of my learned 
brother's judgment. 

The claimant Kalyani Pusi is required 
to prove that the lands in suit were assessed 
to revenue in 1793. On the record as it 
now stands ihe burden of proof is on her 
to show that the lands in suit v.’ere not 
held rent-free in 1793. 

She must be permitted to adduce any 
evidence relevant to the determination of 
this issue. All orders made by Mr. Goodeve. 
Mr. Chotzner and Mr. Cuming refusing 
to admit documents tendered in evidence 
on either side, are to be regarded as set 
aside, and e£u$h document now tendered 
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whether or not previously tendered and 
rejected, shall be, if relevant and admissible 
in evidence, admitted and considered. 

As rejjards Moni L ill Banerjee’s case, I 
am of opinion that it is absurd to accuse 
Braunheld and the Prince Kider of false- 
hood on the meticulous critci.sms of their 
evidence made by the Vakil for the lianer- 
jees. The Banerjees are obviously afraid to 
enter the witness-box in support of their 
case. Brauntield’s evidence shows clearly 
that the Banerjees admitted up to 1904 
tliat the Prince was the owner. There is 
nothing on the record to show that owner- 
ship changed between 1904 and 1906, the 
date of the actiuisition. 

I agree that the appeal of the Banerjees 
must be dismissed with costs to Prince 
Kamar Kader. 

V.R./R.K. 

Appeal Ao. 44 dismissed; 

Appeal No. 534 remanded. 
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Fletcher and Beachcrdft, JJ. 

Hari Krishna — Accused — Appellant. 

V. 

Em per or — Respon dent. 

Criminal Appeal No. 634 of 1914, decided 
on 5th November, 1914, against the convic- 
tion and sentence of Sessions Judge, Cuttack. 

Indian Penal Code (45 of 1860), Ss. 330 and 
348 — Conviction on testimony of untrnt^ul 
witnesses without corroboration is bad — 
Criminal trial^Witnessea. 

It is a dangerou> precedent to convict a man 
on evidence of people who are found to l)e un- 
truthful without any corroboration. 

[R. 99, C. I.] 

Dasarathi Sanyal and Dehendra Narain 
Bhatt achary a for Appellant. 

Sultan Ahmad for the Crown. 

Fletcher, J, — The appellant before us 
Hare Krishna (dias Hari Misra was tried 
along with three other persons before the 
learned Sessions Judge of Cuttack with the 
aid of Assessors tor having committed 
certain oflences under Ss. 34S and 330, 
Indian Penal Code. The Assessors came to 
the conclusion that none of the accused was 
guilty. The learned Judge, agreeing with 
the Assessoi's with regard to three of the 
accused, acquitted them, but disagreeing with 
the Assessors with regard to the ap})ellant 
before us convicted him and sentenced him 
to undergo 18 mouths’ rigorous imprison- 
ment. This is the interpretation placed by 


the learned Judge on the opinion of the 
Assessors. It may, however, be said that 
in the opinion of one of the Assessors, as 
would appear from the record, all four 
accused were guilty of wrongful confine- 
ment. The appellant before us is a young 
man a^ed about :i0 years, who is said to be 
a student apparently studying Sanski'it with 
a view ultimately to becoming a pandit. 

The case is really an extraordinary one on 
the evidence, because the learned Judge has 
disbelieved all the witnesses in the case. In 
fact he described them as liars of varying 
degrees. But he has selected without any 
corroboration at all certain passages from 
the evidence which he believed to be the 
correct story : and on his own estimate as 
to whether that story is true or not he has 
convicted the appellant before us. 

Now, in a case like this it is obvious that 
opinions of Assessors are entitled to con- 
siderable weight. They are gentlemen of 
the neighbom'hood, knowing the language 
and habits of the people. Their opinion 
was that a portion of the case was not prov- 
ed as against any of the accused. As 
regards the remainder of the case it may be 
that they differed in their opinions. 

Now, the story itself is also an extra- 
ordinary one. Two of the accused, namely, 
Kunja and the appellant before us were 
uncle and nephew living together jointly. 
The two other accused, Radha Gobind and 
Kristo, were also members of a joint lamily. 
These two families were apparently on 
terms of intimate friendship, and the story 
told is that certain aUerations, were being 
made in one of the rooms in the house of 
one of these two families and that tbe 
two complainants Nursing and Moni, wei*e 
engaged in doing certain e.xcavations, and on 
the 7th May last, it is alleged, Narsing. 
one of the complainants, found in the 
course of his work a small earthenware 
vessel which w’asbelie\ ed by Hari to contain 
treasure. The men at midday are said to 
have been kept from going to take their 
usual bath and refreshment, and later on in 
the day they were alleged to have been 
tortured by having crowbars, which bad 
been heited. placed against various parts of 
their skin. One of them is s;tid to have been 
incapacitated for a certain length of time. 
That sh 'rtly is the nature of tbe complaint. 
The mediciil evidence certainly shows that 
there w'ere some marks upon these two 
complainants. But the difficulty on the 
medical evidence is, again, that it does not 
altogether corroborate the story of the 
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witnesses whom the leai'oed Judge has 
stated to be liars, because the medical 
evidence is that these injuries on the bodies 
of the two complainants had been caused 
not less than 72 hours before the time when 
the doctor saw them. As a matter of fact 
these injuries, if the story told is a true one, 
had been caused considerably less than 72 
hours before they were seen by the doctor. Of 
course in an ordinary c .se one might not pay 
much attention to the opinion of a doctor on 
a matter like that. But when the direct 
evidence is disbelieved by the Judge, or 
rather when the witnesses who gave the 
direct evidence were disbelieved by the 
Judge, it is a matter of importance that the 
medical evidence tends further to throw 
doubt upon the story as told by the witnesses. 
The other witness, who is said to corrobo- 
rate in part the story told by the com- 
plainant, is the wife of Moni Kamali. She 
again was believed not to be a truthful 
witness by the learned Judge. Personally, 
1 do nob remember ever having seen a man 
convicted on evidence of the nature of what 
the learned Judge describes as that of 
liars without any corroboration at all. It 
seems to me a dangerous precedent to con- 
[vicb a man on evidence of people who were 
found to be untruthful without any corrobo- 
ration. 


1 think, under the circumstances, the case 
is much too doubtful for us to support the 
conviction passed solely on evidence of this 
nature and we ought to allow the appeal of 
the accused and set aside the conviction and 
sentence passed upon him. 

Beachcroft» J, — I agree that the convic- 
tion based on the evidence of persons, the 
greater part of whose evidence has been 
found to be false by the learned Judge, 
cannot be sustained, especially in view of 
the great delay in lodging information, a 
delay for which no adequate explanation 
has been given. 

V.B./R.K. 

Appeal allowed. 
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Chaxterjee and Newrould, JJ. 

TomejudtH — Plaintiff — Api)ellant. 

V. 

MiUai Chowkidar and others — Defendants 
and Plaintiffs — Resixmdents, 

Appeal No. 3546 of 1911, decided on 20th 
^ne, 1916, from the appell ite decree of 
9ub*Judge Barisal, dated 12th September, 
1911. 


Co sharer — Possession— Adverse — Possession 
by one co-owner is for another unless there is 
ouster or abandonment by him. 

One CO owner is entitled to treat the posses- 
sion of ai other as liis own, unless and until by 
open assertion and exercise of hostile title tlte 
latter acquires an indefeasible title. 

P- 9y, C. 2.J 

Rut a co-shurer. who has abandoned the land, 
cannot say that his co-sharers, who have since 
the abandonment been in actual and exclusive 
possession, did all this on his behalf, 

[P. too, C. I.] 

Abinash Chandra Guha — for Appellant. 

Giinada Charan Sen — for Respondents. 

Judgment. — This appeal arises out of a 
suit for recovery of possession on the allega- 
tion of dispossession within 12 years. The 
plaintiffs said that they were G*annas 
owners of a kursa holding of which the 
defendants were the 10 annas owners, and 
that the defendants having gradually 
encroached on their share of land, ultimate- 
ly dispossessed them of this land entirely in 
1313. 

The first Court decreed the suit of the 
plaintiff for joint possession. The Court of 
Appeal has dismissed it. In so dismissing 
it the learned Judge says that the plaintiff 
has failed to prove possession and disposses- 
sion as alleged, by him. The dispossession 
as alleged, was within 12 years. In dealing 
with this matter, the learned Judge says that 
“ they (the plaintiffs) either abandoned the 
land or were forcibly dis^wssessed of it, as 
stated by the plaintiff's’ side, at some period 
of time within twelve years from the date 
of the institution of the suit ” and then 
further on, he finds: “ the plaintiffs' story 
of their dispossession by force by the defen- 
dants, therefore, appears, to my mind, to be 
wholly false.” The disjxissessioa within 
12 years was found to be false. This would 
ordinarily be a complete finding for the 
purpose of throwing out the suit of the 
plaintiff. 

It is contended, however, that there is 
a difl'erence in this case because the defend- 
ants were the co-owners and that therefore 
the plaintiffs were entitled to treat the 
possession of the defendants as their own 
possession, unless and uiicil the defendants 
pDve that by open assertion and eAcreise 
of hostile title they have acquired an uidi- 
feasililo title to the property. That also is 
a correct proposition of law and would 
have stood in favour of the appellant but 
for another finding of the learned Judge 
that, upon the evidence, the plaintiff must 
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have abandoned the land for more than 
12 years before suit. 

If there was an abandonment, then the 
possession of the co-sharer cannot be treated 
as possession in respect of vhich the 
delendant can betaken by the plaintiff as a 
co-tenant. The fact of the abandonment 
shows that they have no longer any inten- 
itiOD to treat this land tis in their possession. 
They cannot now say that thoir co-sharers, 
who have since the a bandoninent been in 
{actual and exclusive iiossession of the 
iproiierty, did all this on iheir behalf. 

Tn this view of the case, we think that 
the finding of the learned Judge that the 
plaintiffs have failed to prove possession 
and dispossession within 12 years is cor- 
rect. Tills sufficiently disposes of the suit. 
The appeal is, therefore, dismissed with 
costs. 

V.H./R.K. 

Appeal dismissed. 
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Chatterjee and NeW'BOULD. JJ. 

Shyama Snndari Ghose and others — 
Plaintiffs — Appellants. 

V. 

Aswini Kumar Chakravarti others 

Defendants — Respondents. 

Appeal No. 3291 of 1914, decided on 
21 st June, 1916. from the Appellate 
Decree of Suh-Judge. 1st Court, Dacca 
dated 12th August, 1914, 

Civil P. C. (5 of 1908), s. 100 and O. 6, R. 17— 
Amendment of plaint in second appeal involv- 
ing change of nature is not allowed. 

The High Court in second appeal refused to 
allow a plaintiff to amend his plaint and to 
litigate the suit as a suit tor rectification of a 
decree founded on a mistake, where the original 
suit which was to set aside the decree as based 
on fraud was dismissed by the first Appellate 
Court on the ground that no fraud was com- 
mitted by the defendant but that errors in the 
decree were due to mistakes of both parties. 

[P. loi, C. I.] 

Ram Chandra Majumdaro-ndi Panchanan 
Ghose — for Appellants. 

Gunada Chandra Sen and Biraj Mohan 
Mozumdar for Deputy Registrar — for Res- 
pondents. 

Judgment. — In a previous partition suit 
between the parties, the preliminary decree 
was prepared by consent. A Civil Court 
amin made the final partition according to 
the preliminary decree and there was an 


V. Aswini Kumar 

appeal against the final decree by some of 
the appellants, if not all. In that appeal, 
none of the grounds that are urged in this 
case, were raised and the final decree was- 
confirmed on appeal. 

The plaintiffs now’ bring this suit on the 

ground that the local investigation by the 

amin was superintended by defendant No. 1 

that they le'it the whole matter to the 

superintendence of defendant No. 1 as he 

was acquainted with the property and as 

they had confidence in him but that the 

defendant No. 1 in collusion with the amin 

had made a wrong partition by excluding 

Ix>rtions ot the property under partition and 

including in the partition, lands that 

belonged to other properties. On these 

grounds, they sue for a declaration that the 

final decree in the partition suit was null 
and void. 

The fi)'st Court gave a decree to the 
plaintiff. The second Court has found that 
there was no fraud by defendant No. 1 or 
by the Civil Court amin as found by the 
Court of first instance but that there were 
certain eiTors which must have been intro- 
duced by mistakes of both parties. These 

errors were that two plots Nos 7 and 17 

not belonging to the property were included 
in the partition. The learned Subordinate 
Judge has held that as regards the pro- 
perties excluded from the partition, the 
plaintiff 13 entitled to sue fora fresh parti- 
tion as they still remain parts of the joint 
property. As regards the two plots that 
included in the partition without 
belonging to the property, the learned 
Judges finding is that the plaintiffs have 
Suffered no injury by the erroneous inclusion 
of other lands not belonging to the- 
niahal. It is necessary to explain this ; it 
arose in this way. In the previous partition, 
the amin wrongly included plots Nos. 17 
and 7, plots Nos. 17, 13 and 14 were treated 
as of disputed possession and divided 
amongst the several co-sharers. The plain- 
tiffs obtained a very small part of plot 
No. 17. As regards Chak No. 7 it is 
not allotted to the plaintiff so that even 
if it belongs to other parties, it does 
not in any way hurt the plaintiff that 
it has been considered a part of the mahal 
and divided As regards plot No. 17, we 
have further to remark that at the previous 
partition it was known to the parties that 
either the title to, or possession of, this 
property, and plots Nos. 18 and 19 were 
disputed and notwithstanding that the 
plaintiffs were satisfied with a share in the 
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same and they took the risk of the title being 
disputed hy the neighbouring proprietors 
with the chance of their being able to 
succeed against them. They were disabus- 
ed, however, iu the survey proceedings ; 
the matter has been allowed to rest for 
several years and the parties have been in 
possession of their shares. They want now 
to set aside the partition and to have a new 
partition. 

* We think that, under the circumstances 
the Subordinate Judge was right in dismiss- 
ing their suit, specially as the main object, 
namely, that of setting aside the decree as 
based on fraud, fails according to his find- 
ing. That being so, it would perhaps be 
straining the law a bit if we were to allow 
him to amend the plaint at this stage and 
litigate the suit as a suit for rectification of 
a decree founded on a mistake. We decline 
to do soon the ground first that the inclu- 
sion of No. 7 does not hurt the plaintiff 
and it will not be right to allow him to 
re-open the whole proceedings. As regards 
the three properties which have not been 
•divided and which are found to belong to 
the mahal in dispute, he has the right to 
have a partition if he likes according to his 
share. 

The appeal is, therefore, dismissed with 
costs. 

V.B./R.K. 

Appeal dismissed. 

A. 1, R. )916 Calcutta 101 

WOODROFFE AND NEWBOULD, JJ. 

Akhil Chandra Sen and others — Defen- 
■dants — Appellants. 

V. 

Tripura Charan Chowdhury and another 

Plaintiffs — Respondents. 

Second Appeal No. 847 of 1913, 
decided on 26th May, 1915, against the 
decree of Sub. Judge, first Court, Chitta- 
gong dated 6th August, 1912. 

(a) Landlord and tenant^Occupancy — Occu- 
pancy if Dot acquired before permanent grant 
•cannot be acquired afterwarde. 

If at the date of the grant of a permanent 
mtere.it there was no occupancy right which had 
matured, an occupancy right cannot be acquired 
after the date of the grant. [P. loi, C. 2.] 

(b) Bengal Tenancy Act (8 of 1835) — Eviction 
w occupancy rttiyatm^ not any raiyatu protect- 

It 18 not every r’aiyof who is protected from 
eviction bat only an occupancy raiyat^ under the 


Bengal Tenancy Act. VIII of 1S85. 2 I. ('. 405, 

ref to. \l\ toi, C. 2.J 

Mohini ]\fo/ian Chakravarthi and Khi~ 
tish Chandra Sen — for Appellants. 

Dhirevdra Lai Kastgir — for Respon- 
dents. 

Judgment. — J'his appeal is concerned 
with certain dags, which I may classify as 
group I and group II. 'I’he argument as 
regards group 1 is that the appellants must 
be taken to be occupancy raiyats in the 
estate sold to the plaintiffs, andthey claim 
a protected interest in the dags covered 
by this group as against the plaintiffs, 
who as auction-purchasers of the taraf 
were entitled to cancel all the encum- 
brances. We have been referred on this 
point to the pattah granted in the year 
1848, set out in the paper-book at page 1 3. 
From this it appears that what was 
given was a permanent raiyati interest 
described as istemrari kaiyni raiyat and 
istemrari daimi kaimi pattah. Jf this 
was the grant of a permanent interest, 
and if, as is admitted, at the date of this 
grant there was no occupancy right which 
had matured, then it .seems to me not 
possible that an occupancy right could be 
acquired after the date of the grant. l>ul 
if we re^^d this document in reference to 
this permanency as relating solely to the 
fixity of rent, then I think the argument 
of the learned Pleader for the respondents 
avails, that the appellants would in that 
case be in the position of raiyats at fixed 
rates. It is not every raiyat who is 
protected, but only an occupancy raiyat. 
and I think the distinction on which he 
has relied and which is that set out in the 
Bengal Tenancy .Vet. distinguishing occu- 
pancy raiyats from raiyats at fixed rates 
and non-occupancy raiyats, must be borne 
in mind, and on this point he has referred 
to the case, Pachi Dasi v. Bala Das (i). 1 
must hold, therefore, that the appellants 
were not occupancy raiyats. fhey were, 
therefore, not protected from eviction in 
respect of the dags covered by group i. 
It seems that less can be said as regards 
the dags of group II because the khatian 
records that the raiyati belonged to one 
Guru Das, The argument of the appel- 
lant has been that as the lands are 
recorded as he'mgraiyati (though of some 
third party), he is entitled to reap the 
benefit of that record and to be protected. 
But he is in no way connected with Guru 

(1) (I909) 2 I. C. 405. 
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Das. Whatever answer Guru Das» as a 
Taiyaty if he be such, may have against 
the plaintiff, it is not a matter which 
seems to me to concern the appellants, 
who have stated that there was a dur- 
raiyati under the raiyati of one Mohesh. 

1 he result is that this appeal fails and 
is dismissed with costs. 

V.B./R.K 

Appeal dismissed. 

A. I. R. 1916 Calcutta 102 ( 1 ) 

Jknkins, C. J. and Holmwood, J. 

ffansman Jha and another — Defen- 
dants — Petitioners. 


v. 

Bahttji Jha — Plaintiff — Opposite 
Party. 

Appln. No. 6 of 1914, decided on 2nd 
August, 1915. for leave to Privy Council. 

CivU P. C. (5 of 1903), O. 45, R. 5-Investiga- 
tion as to amount or value of subject-matter of 
suit must be carried out by Court ordered for— 
Power cannot be delegated. 

The Court of 6rst instance, to which a refe- 
rence is made under O. 45. R. 5. Civil Proce- 
dure Code, for the purpose of settling a dispute 
as to the amount or value of the subject-matter 
of the suit, has no power to remit the inve.sti- 
gation to some other officer : it must be carried 
out by that Court itself. [p. 102, C. i.J 

Dwarka Nath Mitra and Bishindra Nath 
Sarcor - for Petitioners. 

B. Chakravarthi and Chandra Shekhar 
Banerji— ior Opposite Party. 

Judgment. — In this case a reference 
has been made to the Court of first 
instance under R. 5, O. 45 of the Code of 
Civil Procedure for the purpose of 
settling a dispute as to the amount or 
value of the subject-matter of the suit 
in the Court of first instance. The Sub- 
ordinate Judge has sent back his report 
but he has not proceeded as the rule 
requires. The rule does not empower 
the Court of first instance to remit 
the investigation to some other officer 
it must be carried out by that Court. 

rhe result in this case has been very 
unsatisfactory because the Subordinate 
Judge purports to have acted on an 
admission, the precise character of 
which we do not know except that it 
seems to be an admission made for 
the purpose of meeting the difficulty 
as to the value of the appeal and no 
more. 


The case must go back to the Sub- 
ordinate Judge in order that he may 
himself make the enquiry as is required 
by R. 5, O. 4 Si and submit his report 
on the evidence produced before him. 
V.B./R.K. 

Case remanded. 
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WOODROFFK, AND ClIAUDHURI, JJ. 
Natabar Sarkar — Plaintiff — .Appellant. 


V. 

Natabar Mandal and others — Defen- 
dants — Resi)ondents. 


Appeal No. 3106 of 1913, decided on 
9th March, 1916, from the Appellate 
Decree of Dist. Judge, Bankura, dated 
15th July, 1913. 


Mortgage — Suit on — Mortgage of non-trant- 
ferable occupancy faoldiog— landlord mortgagee 
cannot displace title of prior mortgage — Land* 
l®*’d and tenant — Occupancy bolding. 

A landlord of an occupancy-holding, not trans- 
ferable without his consent, suing to enforce a 
mortgage of the holding, cannot displace the 
prior title of a previous mortgagee of a part of 
the holding on the ground that the prior mort- 
gage. having been effected without his consent. 


ref. to and expl. 




[P. 103. C. i.j 


Karnamoy Bose and Panchanan Ghosh 
•for Appellant. 


Biraj Mohan Majumdar for Deputy 
Begistrar — for Respondents. 


Woodroffe, J. — The plaint does not 
seek for any declaration against the prior 
mortgagees but asks payment by the 
mortgagors, and in default sale of the 
mortgaged property. The loth para- 
graph of the plaint, however, does slate 
the plaintiff's intention to displace the 
alleged prior title of the previous mort- 
gagees to the lands mortgaged to the 
plaintiff. This question was argued io 
both the lower Courts Both those Courts- 
have dealt with the question adversely to 
the appellant before us, and I think quite 
rightly. We are not here concerned with 
the rights, whatever they may be, of the 
plaintiff as a landlord, that is not the 
capacity in which he appears in this suit. 
Here he sues as a mortgagee and he would 
not be in such a position to sue unless, 
of course, he had taken a mortgage from 
his own tenants. There can be no questioo 
but that the mortgagor could not have 
been heard to say that the property 
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which hehad mortgaged was non-transfer- 
able and that though he purported to 
effect a transfer of it and received money 
in respect of such transfer, notwithstand- 
ing nothing passed and his mortgage was 
invalid. If the mortgagor could not say 
that, it seems to me perfectly clear that 
the plaintiff, who is a subsequent mort- 
gagee and as mortgagee derived his title 
from the mortgagor, is in no better posi- 
tion. If this were not so, as was pointed 
out in the course of the argument, it 
might lead to fraud and injustice, because 
it would be quite open in such a case for 
the tenant to mortgage his property to 
various parties and then for the landlord 
to come in after having taken a mortgage 
from the tenant, and to claim to set aside 
all the previous mortgages on the ground 
that they had been effected without his 
permission. 

There has been no case cited in the 
arguments the learned Pleader has 
addressed to us, which supports the propo- 
sition which has been urged before us, 
but he has submitted to us that it is to 
be derived from the examination of the 
Full Bench decision in Dayamoy v. 
Ananda Mohan Boy (i). That case, how- 
ever, is not an authority for the proposi- 
tion before us. What that decision does 
decide is that so far as the landlord is 
concerned, it is only in the case of a 
transfer of the whole of the holding that 
a right of entry is given to him, unless 
therehas been relinquishment or abandon- 
ment. It may also be that the transfer 
of a part without consent is not binding, 
but that decision does not give a remedy 
in such case or say that the transferee of 
a part of a holding by way of prior mort- 
gage cannot resist the landlord when he 
attempts to enforce a subsequent mort- 
gage taken by him from the same tenant. 
Nor does any case which has been cited 
to us establish that proposition. 

The judgment, therefore, of the lower 
Appellate Court in affirmance of the first 
Court appears to me to be correct, and the 
appeal is dismissed with costs. 

As I have stated. I have dealt with the 
position of the plaintiff in the capacity in 
which he sues, namely, as mortgagee. 
With his rights, whatever they may be, 
as a landlord, we are not here concerned. 

Chaudhuri* J. — I concur. 

V.B./R.K. 

Appeal dismissed. 

0) ( 1915 ) 42 Cal. 172 = 27 I. C. 61 . 
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CilAUDHCR], J. 

Budhu Lal and another — Plaintiffs — 
Opposite Parties. 

V. 

Chattu Gope and others — Defendants — 
Petitioners. 

Appln. No. 15292 of 1913, decided on 
6th December, 1915. 

(a) Criminal Pro. Code f5 of 1898), S. 195 — 
High Court is superior Court to Presidency 
Small Cause Court under S. 195. 

Under S, 195 of the Criminal Procedure Code, 
a High Court Is the superior Court of a Presi- 
dency Small Cause Court and has power to deal 
with the order of that Court refusing to grant 
sanction for prosecution. [P. 104, (.'. i.J 

(b) Criminal Pro. Code (5 of 1898), S. 195 — 
Judicial proceedings — Application for leave to 
sue is such step — Presidency Small Cause Court 
^Power to administer oath — Oath administered 
in leave to sue is one in judicial proceedings. 

Where leave to sue is necessary to give a 
Court jurisdiction an application for such leave 
is a stage in ajudicial proceeding. |!C 104. C. i.I 

\ Presidency Small Cau?ic Court has ample 
jurisdiction to administer oath to a parly when 
he makes an application for leave to sue and such 
oath, when administered, is an oath taken in the 
course of a judicial proceeding. [P. 104. C. t.j 

(c) Criminal Pro. Code (5 of 1898), S. 195 — 
Sanction to Crown to prosecute — Delay explained 
*^No prejudice— Sanctroo is proper. 

If on an application made to a Presidency Small 
Cause Court for sanction to prosecute persons 
who obtained leave to sue, it is found by the 
Court that leave was improperly obtained on 
false allegations, sanction should be given to 
the Oown to prosecute the persons concerned, 
even though there has been considerable delay 
in making the applicaticn, when such delay is 
explained and when by such delay those pers{)ns 
are not likely to be prejudiced. [P. 104, C. 2.] 

B. C. Mitter and N. N. Gupta — for 
Petitioners. 

Eardley Norton and H. G. Pearson - ■ 
for the Opposite Parties. 

Judgment. — In these matters, I issued 
Rules on the plaintiffs in the above suits 
to show cause why the order refusing 
sanction to prosecute them should not be 
set aside, or why an enquiry should not 
be directed in order to grant such sanc- 
tion. The application was headed “ In 
the matter of S. 115 of the Code of Civil 
Procedure,” but when it was made, it 
appeared to me to be more appropriate to 
head it under the Criminal Procedure 
Code, and in fact the learned Standing 
Counsel treated it as such an application. 
It has been argued that it does not come 
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under S. 115 of the Code of Civil Proce- 
dure. I'his is not necessary to consider. 
Under S.i.)5 of the Code of Criminal 
Procedure this Court is the superior 
Court of the I’residency Small Cause 
Court and has power to deal with the 
order which was made by that Court. 
Ihis has not been seriously contested by 
learned Counsel who appeared for the 
plaintilTs. Pormal amendment of the 
heading will, if necessary, be made. So 
far as the verification of the application 
before me is concerned, it is undoubtedly 
faulty; but inasmuch as 1 think that this 
is a fit case for an enquiry before sanc- 
tion is granted, 1 do not think that such 
faulty verification much matters. The 
learned Judge who dealt with the appli- 
cation in the Small Cause Court does not 
appear to me to have taken a correct 
view of the nature of an application for 
leave to sue. He has held that such an 
application is not a stage in a judicial 
proceeding. It seems to me that it is, 
where such leave is necessary to give the 
Court jurisdiction. R. 87 of the Small 
Cause Courfc requires an application for 
leave to sue to be verified as a plaint. 
It requires the party making such an 
application to be present with such evi- 
dence as may be required by the Court 
in support of the applicant’s allegations. 
The practice in the Small Cause Court 
has apparently been to take the oath of 
the party when he makes such an applica- 
tion. Ihere is ample jurisdiction in the 
Court to administer an oath at that stage, 
and such oath, when administered, is an 
oath taken in the course of a judicial 
proceeding. I do not think it necessary 
in the view I take to deal with the cases 
which have been cited on this point. 
Learned Counsel, Mr. Norton, has rightly 
contended there has been considerable 
delay in this matter. The delay has 
been explained in the affidavits before 
me. No doubt there was no explanation 
of the delay before the learned Judge, 
before whom the application was original- 
ly made; and although Mr. Pearson, who 
appeared for the plaintiffs, asked for such 
explanation, no explanation was given. 
It has, however, been given now. It 
would undoubtedly have been better if 
such e.xplanation had been then given; 
but there is no reason to doubt the facts 
which have now been placed before 
me. In the circumstances some of 
the delay was unavoidable especially, 


as references had to be made to the 
Bihar Government. The delay in this 
matter is not such as to lead me to think 
that there is any likelihood of the plain- 
tiffs being prejudiced The prosecution 
has been taken up by the Crown. I direct' 
that an enquiry be held by the learned 
Judge as to whether sanction should be 
given upon the materials placed before the 
Court. I he Oaths Act, under which the 
suits were dismissed, has nothing to do 
with the matter. The merits of the cases 
were not decided, as upon a trial, but the 
result of the special oath was the dismis- 
sal of the suits. But the grounds, upon 
which the jurisdiction of the Court was 
invoked, when leave was asked for to 
institute the suits, are alleged to be false* 
Whether such grounds are true or 
untrue, are to be enquired into, I think 
these are fit cases for such an enquiry. 
If upon such enquiry it be found that the 
allegations were false and leave to sue 
was improperly obtained, sanction should 
be given to the Crown to prosecute the 
persons concerned. I make the Rules' 
absolute. The matters being in the 
nature of criminal proceedings. I do not 
direct any costs. 

V.B./k.K. 

Rules made absolute. 
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Chattehjea and Newbould, JJ. 

Kailash Chandra Saha and another— “ 
Plaintiffs Appellants. 

v. 

Darbaria Sheikh and others — 
Defendan ts — Respondents. 

Appeals Nos. 1965, 2216, 2217, 2218 
and 2219 of 1913, decided on loth 
December 1915. from the Appellate 
Decrees of Dist. Judge, Rangpur, dated 
loth March, 1913. 

(a) Laadlord and tenant— Rent Poitxoo of 
•tipalated rent agreed to be deducted at haiai — 
Full r^t payable af^er expiry of term — AgW** 
meat it not valid and does not cootravena 
provision of Bengal Tenancy Act (1889). 

An agreement of a non-occupancy roiy / con- 
tained in his kabuliyai that for the term of the 
lease a portion of the stipulated rent will be 
deducted as kajat (kept in suspense) and after the 
expiry of the term, ifhe chooses to occupy the 
land full rent will be payable, does not con- 
travene the provisions of the Bengal Tenancy 
Act and is not invalid. A. I. R. ( 1914! Cal. 64. 
dist. [P. ,05, C. I & 3-1 
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(b) Landlord and tenant — Rent««Landlord 
realiting rent at reduced rate for few years on 
expiry of lease— He it not deprived of right to 
clidm rent at stipulated rate. 

The mere fact that the landlord on the expiry 
of the term of a written lease realised rent at a 
reduced rate for a few years, is not suthcient to 
deprive him of his right to claim rent at the 
rate stipulated in the lease. 37 Cal. 293; 
41 Cal. 493 and 14 I.C. 8t7,appl. [P. 105, C. 2.] 

(c) Evidence Act (1872), S. 92 — Written lease 
registered— Evidence of subsequent agreement 
for purpose of varying stipulated rent is 
nadmissible. 

Where a written lease is registered, evidence 
of any subsequent agreement or evidence of 
conduct is inadmissible for the purpose of varying 
the stipulated rent. IP. 105, C. 2.J 

(d) Evidence Act (1872), S. 92— Evidence that 
rent was always paid at lower rate than that 
Itipulated in kubuliyai is admissible to show 
intention that Uabitliyatyi^% not to be acted upon 
or waiver of strict terms of lease. 

Evidence that since the execution of a -tadw/ya/ 
the tenant has been paying rent at a lower rate 
than that stated in k >buiiyat^ is admissible 
to show that from the very first the intention of 
the parties was that the kabuhyiit should not be 
acted upon or that there has been a waiver of 
the strict terms of the lease. 6 C. W. N. 242, 
appl. [P. 106. C. 1-3 

Surrendra Chandra Sen — for Appel- 
lant. 

D. N. Bagchi — for Respondent. 

Judgment. — These appeals arise out 
of suits for rent based upon certain 
kabuliyats. The kabuliyats in three of the 
cases were for the term of one year and 
the kabuliyats in the remaining two cases 
were for three years each. Certain rent 
was settled in each case, but a portion 
was deducted as hajat (kept in suspense) 
and the balance was stated to be the 
rent payable for the term. It was 
stipulated, however, in the kabuliyat that 
on the expiry of the term the tenant 
would take a fresh settlement and if he 
continued in occupation without taking 
any fresh settlement, the amount of hajat 
would not be allowed. The plaintiff in 
these suits has claimed rent at the full 
rate. The Court of first instance gave a 
decree for rent at the full rate, but on 
appeal the learned District Judge held 
that plaintiff was entitled to recover rent 
only at the reduced rate. The plaintiff 
has appealed to this Court. 

Now the defendant is not an occupancy 
^aiyat. The case of Srimati Mohamaya 
Kar V. Kishore Chang (i), upon which 
reliance was placed on behalf of the 

(«) A.I.R. (1914) Cal. 64*21 I. C. 948. 


respondent, related to an agreement made 
by an occupancy raiyat and the agreement 
contravened the provisions of S. 29 of 
the Bengal Tenancy Act, and, therefore, 
cannot govern the present cases. The 
agreement contained in the kabuliyat in 
these cases as to payment at the full 
rate after the expiry of the term if the 
tenant chose to occupy the land does 
not contravene the provisions of the Act 
relating to non-occupancy raiyats, and is 
not invalid. 

The learned District Judge, however, 
has held that even after the expiry of the 
term, the plaintiff did not realise rent at 
the full rate, but realised rent at the 
reduced rate. Although there is evidence 
to show that rent was not realised at the 
full rale, there is no evidence that rent 
was realized at the reduced rate, and the 
tinding of the Court below on the latter 
point, therefore, is not based upon any 
evidence. It does not appear at what 
rate rent was actually realised since the 
expiry of the term. Assuming, however, 
that rent was realised at the reduced 
rate for a few years before suit, we do not 
think that that fact by itself is sutlicient 
to deprive the landlord of his right to 
claim rent at the rate stipulated in 
the kabuliyat* The contract as to 
the rent payable after the expiry of 
the term is contained in the kabuliyat. 
The mere fact that the rent for 
some years has been received at a 
reduced rate does not bind the lessor to 
accept rent at that rate, in future, because 
that is consistent with the reduction 
being a mere temporary abatement and 
as an indulgence on the part of the lessor. 
See Durga Prasad Singh v. Pajeruira 
Narain Bagchi (2), Durga Prasad Singh v. 
Rajendra N nr ay an S high (3) and Bai/nath 
Prosad Sahu v. Raghunath Rai (4). 
The learned Judge has practically held 
that the landlord by accepting rent at 
the reduced rate after the expiry of the 
term of the leases has varied the rent by 
putting an end to the agreement to pay 
rent at the full rate. No such case, 
however, was made by the defendant, and 
in four of the cases in which the leases 
were registered evidence of any sub- 
sequent agreement or evidence of conduct 
is inadmissible. 

(2) (1910) 37 Cal. 293=4 I- C. 713- 

(3) 1914) 41 Cal. 493 = 21 1.0.750 = 40 I- A. 

223 (F.C.). 

(4) (*9*2) 14 I- C. 8I7. 
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We are accordingly of opinion that 
the plaintiff accepting rent at the reduced 
rate is not precluded from claiming rent 
at the rate agreed upon in the kabuliyat . 

1 he defendant, however, pleaded in his 
written statement that the stipulation in 
the kahidiyat that the amount of hajat 
would not be allowed on the expiry of the 
term of the lease was inserted as a mere 
matter of form, in other words, that it 
was never intended to be acted upon. 
We think that this question should be 
gone into. In the case of Beni l^adhub 
Gorani v. Lalmoti I)assi (5), this Court 
held that evidence that since the execu- 
tion of the kahxiXiyat the tenant paid rent 
at a lower rate than that stated in the 
kahiiliyat, is admissible to show tliat the 
intention of the parties was that the 
kahidiyat from the very first was not 
intended to be acted upon or that there 
had been a waiver of the strict term of 
the lease. We agree with the above view 
and we think the lower Appellate Court 
should come to a decision whether it was 
the intention of the parties from the 
beginning that the kahuliy ats not to 

be acted upon or in the alternative 
whether there was a waiver of the terms 
The decrees of the Court below are 
accordingly set aside and the cases 
remanded to that Court for disposal after 
a decision of the question indicated 
above. It will be open to both parties 
to adduce further evidence on the point. 
Costs to abide the result. 

V.B. R.K. 

Decree set aside-. Case ramanded. 

(s) (1902) 6 C. \v. N. 242. 
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JENKINS, C. J. AND TEUNON, J. 

Appellant. 

V. 

Surath and others — Accused. 

Criminal Ref. No. 174 of 1914, decid- 
ed on 9th September, 1914. 

Criminal PC (5 of 1898 ), S«, 208 and 438 — 
Application for calling furdber witnesses made 
on the day the order of commitment was passed 
does not show that S 208 was not followed. 

In an inquiry before a Magistrate preliminary 
to commitment to Sessions, the fact that an 
application was made on the date on w'hich the 
accused was committed to the Sessions for the 
summoning of further witnesses, idtroduces no 
conditions which show that the provisions of 
S. 208 of the Code of Criminal Procedure have 
not beeii"observed. [p. 106, C. 2.J 


K. N. Chatidhuri and Manmatha Nath 
Alukherji — for Accused. 

Jenkins. C. J. — 'I'his is a reference to 
the High Court by the Sessions Judge of 
Purnea. under S. 438 of the Criminal 
Procedure Code, and the suggestion is 
that the law as prescribed in S. 208 of 
the Criniimal Procedure Codehas not been 
observed. J'hat view has been supported 
before us by Mr. Chaudhuri. who has 
cited in support of it a decision in 
Emperor ISI uhammad Hadi (i). That 

case does not purport to go beyond the 
decision on which it is based, that is to 
say, the decision in Queen- Empress v. 
Ahmadi (2). But in fact it does enlarge 
the rule laid down in that case, in so far 
as it applies the rule in the earlier case, 
which was limited to witnesses produced, 
to witnesses whom the accused might be 
prepared to produce, and this enlargement 
is in conflict with the express terms 
of S. 208. I cannot myself see that 
the Magistrate has in any way failed 
to observe the provisions of that section. 
It is not suggested that he did not 
hear all the evidence produced before him 
and that is all that is required by the 
first paragraph. The fact that an applica- 
tion was made on the date on which the 
accused was committed to the Sessions 
for the summoning of further witnesses, 
appears to me to introduce no conditions 
which show that the provisions of that 
section had not been observed. It is 
important to notice that what was sought 
was that the Magistrate should allow 
reasonable time for filing docunients and 
summoning witnesses. On that the Magis- 
trate made the order that “ the accused 
are committed to the Court of Sessions 
to-day ; no further adjournment can be 
allowed.” The application, therefore, 
was obviously too late, for the commit- 
ment had been made. More than that, I 
think, in the circumstances of this case, 
that the accused is not deserving of any 
great sympathy because an application 
could have been made at once to this 
Court under S. 215, for the quashing of 
the commitment if the circumstances 
permitted it. But instead of doing that 
the accused waited until the case was 
called on at the Sessions and took this 
point a month after the event. In my 
opinion, we ought not to uphold this 


(1) (1903) 26 AH. 177. 

(2) (1898) 20 All. 264. 
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reference, and we direct the Sessions Judge 
to proceed with the trial of the accused. 

Teunon, J. — I agree. 

V. B./R. K. 

Reference not accepted. 
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Fletcher and Richardson, JJ. 

Rashbehary Lal Mandar — Defendant 
— Appellant. 

V. 

Anand Ram and others — Plaintiffs — 
Respondents. 

Appeal No. 450 of 1912, decided on 
igth June, 1915, from the Original 
Decree of Sub-Judge, Bhagalpur, dated 
30th September, 1912. 

(a) Bengal Court of Ward# Act (9 of 1879 ) 
S. 19— Acknowledgment of debt by Court of 
Wards not invalid. 

A Court of Wards has power to give an 
acknowledgment under S. 19 of the Limitation 
Act so as to give a fresh start for the computa- 
tion of limitation. 17 All. 198 (P C ); 30 
422 (F. B.) ; 34 Mad. 221 and (1888) A. \V. N. 
187, ref. to. [P. 108, C. 1.3 

(b) Bei^al Court of Wards Act (9 of ( 1879 ) 
S. Power of Court of Wards to give ackoow* 
ledgment of debt and exeente pro-notes. 

Semble . — It may be doubted whether a Court of 
Wards has under the terms of S. 18 of the Court 
of Wards Act power to direct the execution of a 
promissory note. [P. 108, C. i.] 

But a promissory note executed under its 
direction may in any event be used as an 
acknowledgment of a pre-existing debt. 

[P. 108, c. 1.3 

Dwarkanath Milter and Naresh Chandra 
Singha — for Appellant. 

UtnakaU Mukerji and Gurudas Singha 
— for Respondents. 

Fletcher, J . — This is an appeal by 
the defendant from the judgment of the 
learned Subordinate Judge of Bhagalpur, 
dated the 30th of September, 1912. The 
plaintiffs brought the suit to recover from 
the defendant the sum of Rs. 11,541-2-0 
for principal and interest due on a pro' 
missory note dated the 2nd December, 
1909. 

The plaintiffs have two firms, one at 
Bhagalpur and the other at Calcutta. 
Admittedly, the defendant had dealings 
with both these firms. 

The transactions with the Bhagalpur 
firm of the plaintiffs were adjusted and 
on the 30th of Bkadra, 1314 F* corres* 
pondingwiththeaistof September, 1907, 


the defendant executed in favour of the 
plaintiffs a promissory note payable on 
demand for Rs. 2,542 with interest at 12 
annas per cent, per mensem. 

The defendant states that after the 
execution of this promissory note he made 
a payment of Rs. 900. There seems to 
be no truth in this statement. 

The goods taken from the Calcutta 
shop of the plaintiffs were as follows : — 
On the loth of September, 1906, goods of 
the value of Rs. 5,213-6-6. On the i3th 
of September, 1906, goods of the value of 
Rs. 1.202-0-5. On the 30th of January, 
1907, goods of the value of Rs. 1,685-14-6. 
and on the 3rd of February, 1907, goods of 
the value of Rs. 1,114-7-0. The plaintiffs 
also prove that there was an agreement to 
pay interest on the balance due to the 
Calcutta shop at the rate of 12 annas per 
cent, per mensem. I reject the defendant’s 
story as to his dealings with the Calcutta 
shop of the plaintiffs and also as to his 
having paid their account in full. 'I'he pay- 
ments made by the defendant on account 
of the moneys due to the Calcutta shop 
are as follows: — On the 14th November, 
1906, the sum of Rs. 1,000 ; on the 26th 
January, 1907, the sum of Rs. 1,950 ^ ot* 
the 2nd of February, 1907, Rs. 600 ; on 
the 30th of April, 1907, Rs. 600, and on 
the 2nd of May, 1907, the sum of Rs. 400. 
On the iith November, 1908, the Court 
of Wards took charge of the defendant’s 
estate. The Court then issued the usual 
notice calling on persons claiming to be 
creditors of the disqualified proprietor 
(the defendant) to prove their debts. The 
plaintiffs duly appeared and produced 
their accounts and satisfied the Court as 
to the amount due to them. Accordingly, 
under the directions of the Court of 
Wards, the Manager on the 2nd of 
December, 1909, executed the promissory 
note that is now sued upon. 

The defendant has contended on this 
appeal that the Court had no power to 
execute a promissory note in respect of 
any of his debts and that the promis- 
sory note, so far as it relates to a portion 
of the defendant’s dues to the Calcutta 
shop, was in respect of debts that were 
barred by limitation. 

The Court of Wards Act (Beng. IX 
of 1879) does not contain any express 
power authorising the Court to execute 
promissory notes. S. 18 provides that the 
Court “ may direct the doing of all such 
other acts as it may judge to be most 
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for the benefit of the property and the 
advantage of the ward. ” 

It may be doubted whether the Court 
had under the terms of S. i8 power to 
direct the execution of a promissory 
note. But there can no doubt on the 
authorities that the Court has power to 
give an acknowledgment, so as to give a 
new period of limitation under S. 19 of 
the Indian Limitation Act. 

In the case of Beti Mnharnni v. 
Oollector of Etawah (i), the Privy Council 
observed with reference to such an 
acknowledgment, “ It must be taken 
that the Court’s act would bind the 
ward. ” 

In the course of his judgment in the case 
of EamCharan Dan v. Gaya Prasad (2) 
Banerji. J., remarked : " 'I'his Court has 
held in Kamla Kuar Bar Sa/mi (3) that 
an acknowledgment by the Court of Wards 
gives a fresh start for the computation of 
limitation/’ The same view was adopted 
by the Madras High Court in the case 
of Eondamodalu Linga Reddi v. Alluri 
Sarvarayudu (4). The report of the 
Deputy Collector of the 20th July, 1909, 
(Exhibit 10), the letter from the Board 
of Revenue of the 24th of August. 1909, 
(Exhibit 20), the letter from the Collector 
of the i8th of September, 1909, (Exhi- 
ibit 14), and the promissory note sued on 
|(Exhibit 6), are all clear acknowledgments 
of the debts due to the plaintiffs. At 
the date of those acknowledgments the 
promissory note of the 21st September, 
1907, with respect to dealings with the 
Bhagalpur firm, was clearly not barred 
by limitation. The earliest dealingwith 
the Calcutta shop was the 10th Septem- 
ber, 1906. The acknowledgment by the 
Board of Revenue in their letter (Exhi- 
bit 20) of the 24th of August, 1909, was 
within 3 years from the date of the debts. 
This suit was, therefore, in my opinion, 
brought within time. The present appeal, 
therefore, fails and must be dismissed 
with costs. Let the record be sent down 
at once. 

Richardson, J. — I agree. 

V.B/R.K. 

Appeal disjYiissed. 

(1) (189s) 17 All. I 9 « = 22 I. A. 31 (P. c.). 

(2) (1908) 30 All. 422 (F. B.). 

(3) (1888) A. W. N. 187. 

< 4 ) (1911) 34 Mad, 221 =6 I. C. 407. 
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Fletcher and Roe, jj. 

Behary Lal Nandi and others — Plain- 
tiffs — Petitioners. 

V. 

Kedar Nath Nebu and Defend- 

ants — Opposite Parties. 

Civil Rule No. 1132 of 1915, decided 
on 3rd May, 1915, from the judgment of 
Munsif, Anita. 

Co»*harer^Suit^Darnage* —One co-sfaarer’e 
suit for damages for removal of fish, by another 
co-sharer if it is under an arrangement existing 
is not tenable. 

Where the plaintiff sues one of the co-sharers 
for (lamages for the wrongful removal of fish 
from a tank and it is found that there Nvas an 
arrangement by which the defendant was put in 
possession of the tank with the right to take 
fish from it : 

Heid, that the arrangement or leasecould not 
be void even under the Transfer of Property Act, 
because the act that was done in removing the 
fish was a past act and at that time, if under an 
arrangement, lease or license, whatever it may 
be called, the rigiu was inexistence, the defen- 
dant was justly exercising his right in fishing in 
the tank, and damages could not be claimed 
against him. [p. 108, C. 2 .-t P. 109. C. i.] 

Baidya Nath Duttf Gour Mohan Dutt 
and Presh Chunder Dutt — for Peti- 
tioners. 

Afonmoiha Nath Ganguli — for Opposite 
Parties. 

Fletcher, J. - This is a Rule calling 
upon the opposite parties to show cause, 
why the decree of the Small Cause Court 
complained of should not be set aside. 
The plaintiffs are the petitioners in this 
Rule. Ihe plaintiffs brought the suit 
against the defendant No. 10 and others, 
claiming damages for the wrongful 
removal of fish from a tank. The defen- 
dant No. 10 is a co-sharer of the plaintiffs 
and the other defendants. He set up the 
plea that, by means of an arrangement 
arrived at between him and the other 
sharers, he had been put in possession 
of the tank with the rights of fishery 
therein for a period of nine years and 
that he removed the fish under such 
authorization, it is said that that lease 
is void having regard to the provisions 
of the Transfer of Property Act. That 
makes no difference in a suit like this, 
because the act that was done in remov" 
ing the fish is a past act and at that time, 
if under an arrangement, lease or license, 
whatever it may be called, the right was 
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in existence, the defendant No. lo was 
justly exercising his right in fishing in 
the tank and damages cannot be claimed 
against him. I see no reason to differ 
from the conclusion arrived at by the 
learned Judge of the Small Cause Court 
that there was an arrangement by which 
the defendant No. lo had been put in 
possession of the tank with the right to 
take fish from it. The view that the 
learned Judge has taken is that, owing 
to the large accession of fish in the tank 
that arose from the flood last year, the 
plaintiffs required further rent from the 
defendant No. lo and it was only when 
the defendant No. lo refused to pay the 
increased rent that the present suit was 
lodged against him. That seems to be 
amply sufficient to dispose of the present 
Rule without considering whether, if the 
lease is not proved, the defendant No. lo 
as a co-sharer had the right to remove 
the fish without being liable to account 
to his co-sharers. The present Rule, 
therefore, fails and must be discharged 
with costs two gold mohurs. 

Roe, J. — I agree. 

V.B./R.K. 

Rule discharged. 
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Stephen and Mullick, JJ. 

Kali Charan Mahato — Plaintiff — 
Appellant. 

V. 

Gouri Sankar Singh andothers — Defen- 
dants — Respondents. 

Second Appeal No. 655 of 1908, decid- 
ed on 13th July, 1914, against the order 

of Dist. Judge, Patna, dated 28th Novem- 
ber. 1908. 

Civil P, C. (5 of 1908), S. 47 — Ancdoa-pur- 

fhaior of poitioo of non>transferabie holding 
**«*ut>on u repreventative of judgment- 
dab^»Qnettion of Betting aside tale whether 
onder O. 21, R. 89, or under S. 173, Bengal 
TeMcy Act, faUa under S. 47, Civil P. C.— 
Order is appealable. 

A porchaser of a portion of a non-transfer- 
able occopancy-holding sold in execution of a 
decree for rent is a representative of the judg 
tnent-debtor within the meaning of S. 244 of 
the Civil P, C. of 1882, and therefore, the ques- 
tion whether the sale should be set aside on 
application of the purchaser on the ground of 
^aod or under the provisions of S. 173, Bengal 

Tenancy Act, is a question between the parties 

J® *Qlt or their representatives, and against 
the dKision of such question there is both an 
appeal and a second appeal. 

[P. loq. C. 2 & P. no, C. I.] 


Surendra Nath Ghoshal — for Appellant. 

Muhammad Musiafa Khan — for Res- 
pondents. 

Judgment. — ^'he appellant is the pur- 
chaser of a portion of an occupancy-hold- 
ing. The lower .Appellate Court appears 
to have taken it for granted that the 
holding is not one transferable by custom, 
and we conclude that he has come to a 
finding of fact upon this point with 
which we cannot interfere in second 
appeal. 

It appears that the holding was sold in 
execution of a decree for rent on the 2cth 
March, 1908 and purchased by one 
Gouri Sankar Singh. On the 31st 
March, 1908 the appellant made an appli- 
cation to have the sale set aside. The 
Munsif, who heard the application in the 
first instance, came to the conclusion that 
the auction-purchaser was not a henamidar 
for the judgment-debtor and that, there- 
fore, S. 173, Bengal tenancy Act, did 
not apply. He accordingly dismissed 
the application. The District Judge, to 
whom the applicant appealed, held that 
there was no appeal against an order 
under S. 173 and declined to interfere. 

It is brought to our notice by the 
learned Pleader for the appellant that in 
his application of the 31st March, 1908, 
the appellant soughtrelief not only under 
S. 173 of the Bengal Tenancy Act, but 
also under S. 174, Bengal 'I'enancy Act. 
and Ss. 310-.A, and 244 of the Civil Pro- 
cedure Code of 1882. Now it is clear that 
S. 174 does not apply, because the 
application has not been made by the 
judgment-debtor. As regards S. 173, the 
Munsif has found that the auction- 
purchaser is not a benamidar for the 
judgment-debtor. This being so, S. 173 
does not apply unless S. 244, Civil Pro- 
cedure Code, can be called to its assis- 
tance. 

S. 310-A. Civil Procedure Code, is no 
longer applicable to execution proceed- 
ings under the Tenancy Act by virtue of 
S. 170, Bengal Tenancy Act, as amended 
by Bengal Act I of 1907. 

There remains, therefore, only S. 244 
of the Code of 1882, which is the Code 
applicable to the case. Now the appli- 
cant as a purchaser of a portion of a non- 
tran.sferable occupancy-holding is a re- 
presentative of the judgment-debtor within 
the meaning of S. 244 [Sreema/hy Daya- 
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'^moyt \ . Ananda Mohan Roy Ghowdhry (i)l. 
[This being so, the question whether the 
sale should be set aside on the ground of 
fraud or under the provisions of S. 173, 
Bengal Tenancy Act, is a question between 
the parties to the suit or their representa- 
tives. 'I'herefore, there is both an appeal 
and a second appeal. 'I'he case, there- 
fore, must be remanded to the Court of 
hrst instance for an investigation into the 
charges of fraud. The result is that the 
appeal is decreed with costs which are 
assessed at Rs. 16, and the order of the 
lower Appellate Court set aside with the 
direction that he will remit the case to 
the Court of first instance for disposal in 
accordance with the directions herein 
contained. 

I'he Rule is consequently discharged 
without costs. 

V.B./R.K. 

Rule discharged, 

( 1 ) A. I. K. ( 1915) Cal. 242=27 I. C. 61. 
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MOOKEkJEE AND BEACHCROFT, JJ. 

Upendra Nath Nag Chowdhury and 
others -- Defendants — Appellants. 

V. 

Bhupendra Nath Nag Chowdhury and 
others — Plaintiffs — Respondents. 

Appeal No. 418 of 1911, decided on 
27th July, 1915, against the Original 
Decree of Sub Judge, 3rd Court, 24 Par- 
ganas, dated i6th June, 1911. 

(a) Will — Executor — Two persons appointed 
successive executors — Second executor is not 
liable foraccounts of predecessors orhis wrongful 
acts — He must however call upon representa* 
tives of predecessors to render account. 

Where a testator appoints two persons succes- 
sive e.Ntcutors of his will, the second executor 
as such is not liable for the accounts of his pre- 
decessor or for his wrongful acts, but it is 
incumbent upon him to call upon the representa- 
tives of his predecessor to render an account 
and respond in damagss for tl«:vastuvit, mis- 
management or breach of duty whereby any 
properly of the deceased testator is diverted 
from a due course of admmistration- 

[F. 1 12, C. I & 2.J 

(b) Deed — Construction — Conveyance— Ques- 
tion whether person in whose name conveyance is 
tedeen is beneficial owner or mere name lender 
— Determination of surronnding circumstances, 
position of parties and motives governing the 
action should be considered. 


In order to determine whether a person in 
whose name a conveyance is taken is intended to 
be the beneficial owner or a mere name lender, 
reliance must be placed not only upon the 
surrounding circumstances and the position of 
the parties and their relations to one another, 
but also upon the motives which could govern 
their actions and theii subsequent conduct. 
26 Cal. 227 (P. C.) and 30 All. 258 (P. C.). ref. 

[F* 1 M- C. 2.] 

(c) Deed — Construction — Testator's house 
mortgaged by him sold in execution of mort« 
gagee s decree — Lease by purchaser to testator's 
family —House subsequently conveyed to testa- 
tor s daughter-ia-law for consideration not 
proved to be her separate property — Held house 
was purchased for estate in name of daughter* 
in-law. 

\\ here, therefore, a certain house belonging to 
a testator was mortgaged by him and having 
been sold in execution of the mortgagee’s decree, 
the purchaser gave out leases to the testator’s 
family who continued to live there and sometime 
afterwards conveyed the house to the testator’s 
daughter-in-law for consideration which was not 
proved to be her separate property: 

He/it, (1) that applying the two principal tests 
oibenami, namely, the source of the purchase- 
money and possession of the property the infer- 
ence could legitimately be drawn that the house 
was purchased for the benefit of the estate in the 
name of the daughter-in-law. 

(2) that the subsequent conduct of the parties 
also showed that the purchase in the name of 
the daughter-in-law was not for her benefit and 
that the house was allowed to form part of the 
estate of the testator. [P. 114, C. 2.] 

(d) Evidence Act (1872), S. 145— Previous 
statements of witness cannot be used except to 
contradict him — Particular matter must be 
placed before witness for explanation. 

Previous statements, unless used to contradict 
or discount the evidence of a witness given in a 
suit, cannot be legitimately used and even then 
the particular matter or point must be placed 
before the witness as one for explanation in view 
of its discrepancy with the evidence tendered. 
A. I. R. (191s) P. C. 7. (P. C.) ref. to. 

[P. r 15, C. I & 3.] 

^ (e) Will — Executor— Estate in state of con- 
siderable embarrassment —Executor obliged to 
sell portion to meet liabilities — Failure to raise 
money on interest does not necessarily amount 
to dereliction of duty unless damage is proved 
to have resulted from sale. 

Where an executor, on coming into possession 
of the estate of a testator, finds it in a condition 
of considerable embarrassment and has to sell 
a portion of it in order to meetcertain liabilities 
his failure to raise mone3- interest with a 
view to save the property from sale does not 
necesi^arily amount to a dereliction of duty, 
unless it is proved that damage has actually 
resulted to the estate from the sale. 

[P. I 16. C. 2.1 

(f) Will Executor — Appointment of debtor of 
testator as executor — Debt due from him is con- 
sidered to have been paid to him by himself. 

Where a debtor of a testator is appointed 
executor, the debt due from him is considered 
to have been paid to him by himself and be is 
accountable for the amount of his debt as assets. 

IP. 117. C. i.l 
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(j) Will— Conrtruclion— Directions in respect 
of marriage of grand children are valid. 

Directions given by a testator in respect of the 
marriage expenses of his grand children are valid 
in law. 7 I. C. 921 and 39 Cal. 87, fol. 

(P. 118, C. I.] 

Ot) Will— Construction Suit for — Costs must 
be paid out of estate. 

In a suit for the construction of a will and 
for administration of the estate of a testator, 
the costs of all Courts must be paid out of the 
estate. Inre Looe, Hill v. Spurgeon^ 29 Ch. D, 
^48, foil. [P. 118, C. 2.] 

Nilmadhab Bose, Shib Chandra Palit, 
Biraj Mohan Mozumdar, Satendra Nath 
Mukerjee and Banhim Chandra Mukerjee 
— for Appellants 


Nt Sirkav^ Parkeshwar Pal Choiudhnry , 
Chavii Chandra Biswas and Navendra 
Nath Mukerjee — for Respondents. 

Judgment. This appeal, which has 
been preferred by some of the defendants 
in the Court below, is directed against 
the preliminary decree in a suit for cons- 
truction of the will of one Raj Mohan 
Nag Chowdhury, for administration of 
the estate left by him, for settlement of 
the accounts of the executor, for partition 
of such properties as may be left after 
payment of the debts, and for other 
incidental reliefs. 'I’he position of the 
parties will be clear from the annexed 
genealogy: — 


Kaj Mohan Nag Chowdhurv, 

died 4th July, 1880, 

widow Ambica Moni, died November 1893 


Preonath Nag 
Chowdhury, 
died before 1880, 
widow 

Kali Kamini Dasi, 
defendant No. 3. 


Chandra Nath Nag 
Chowdhury, 
died 28th July, 1907, 
widow Nishadini Dasi, 
defendant No. 4. 

f 


9 

Son Satish. 


Kali Nath Nag 
Chowdhury, 
widow Kunmdini Dasi, 
defendant No. 

I 

1 


'i 


Kristo Nath Nag 
Chowdhury, 
died before 1880, 
widow 

Nagendra Nandini Dasi 
defendant No. 6. 


f 


Daughter 

Krishnamoyi Dasi, 
defendant No. 7. 


I 


bpendra Nath Surendra Nath 
Nag Nag 

Chowdhury, Chowdhury, 
defendant defendant 

No. I. No. 2. 


I 

bhupendra Nath 
Nag 

Chowdhury, 
plaintilf 
No. I . 

Raj Mohan died on the 5th July 1880. 
On the day previous to his death, he had 
made a testamentary disposition of his 
properties and appointed his second .son 
Chandra Nath and his eldest grandson 

j ^ Nath successive executors, 
^andra Nath took out Probate of the 
* of his father and administered 
the estate till his death, which look 
place on the 28th July. igo?. On 
the i8th May, igo8. Upendra Nath 
ained Probate and continued to 
discharge his duties as executor till 
dis removal on the 20th April, 1910. On 

p,f August, 1909, lihupendra, 

urendra and Khagendra, three of the 
sons of Chandra Nath, instituted the 

purposes already 

th^fr joined as£ defendants, 

ineir three brothers, their mother and also 

We other members of the family who 

estate left by their 
8 andfaiher as legatees or annuitants. 


I 

Purendra Nath Sailendra Nath 
Nag Nag 

Chowdhury, Chowdhury, 

plaintiff defendant 

No. 2. No. 8. 


1 

Khagendra Nath 
Nag 

Chowdhury, 
plaintiff 
No. 3. 


The suit was based on allegations of 
mismanagement which were repudiated 
by the executor. V^arious questions also 
arose in respect of the title to some of 
the properties claimed by the plaintiffs 
as part of the estate of the testator and 
alleged by some of the defendants to be 
the exclusive property of the widow of 
Chandra Nath. 'I’he Subordinate Judge, 
after a protracted trial, made a prelimi- 
nary decree, which directed the executor 
to render accounts for the period .subse- 
quent to the death of Chandra Nath, that 
is, from the 29th July, 1907 to the 
20lh April, 1910. 'I'he latter date was 
fixed in view of the circumstance that 
from that date, by an order of the Court, 
Upendra Nath ceased to be executor and 
was appointed Receiver in charge of the 
estate during the pendency of the litiga- 
tion. The preliminary decree also 
decided the disputed question of title 
and gave directions for the administration 
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of the estate. Both parties were dis- 
satisfied with this decree, three of the 
defendants, inclusive of the executor 
Receiver, have preferred this appeal, 
while the plainiiffs-respondents have 
preferred a cross-appeal. After a careful 
scrutiny of the grounds selected by the 
appellants and the respondents for pre- 
sentation to the Court, the following 
points emerge for consideration. Firstt 
did the Panchannagram properties form 
part of the estate of Raj Mohan or have 
they passed into the hands of Nishadini 
as beneficial owner : secondly, did the 
Calcutta house form part of the estate of 
Raj ^^ohan at the time of the sale, on the 
9th November, 1908, when it admittedly 
passed into the hands of a stranger ; 
thirdly, did the ganti tenures, some of 
which have been found by the Subordi- 
nate Judge to belong to Nishadini, the 
widow of Chandra Nath, and the 
others to the estate of Raj Mohan, 
still form part of that estate ; fourthly, 
are the debutter properties capable of 
partition and is the executor liable to 
submit an account of their income : fifthly, 
is the executor liable for the sale of the 
Calcutta house in execution of the decree 
of the mortgagee ; if so, what is the extent 
of his liability : sixthly, was there a real 
sale, by Sailendra Nath, of his interest 
in the estate of his grandfather to his 
mother Nishadini, on the i6th December, 
1896 ; seventhly, what direction, if any, 
should be given with regard to the pro- 
visions in the eleventh paragraph of the 
will of Raj Mohan, for the marriage 
expenses of his great-grandsons and great- 
grand-daughters ; eighthly, what direc- 
tion should be given for the costs of the 
suit in the Court below and of the appeal 
in this Court. 

It is necessary to explain, before we 
deal with these questions in the order 
stated, that all the parties are now agreed 
that the executor should be called upon to 
render accounts, only from the 29th July, 
1907 to the 20th April, 1910. They have 
intimated to us that they abandon the 
claim for accounts for the period of the 
executorship of Chandra Nath. The 
reason for this attitude is obvious. As 
ruled by this Court in the case of Baroda 
Prosad Banerji v. Gajendra Nath (i), the 
second executor is as such not liable for 
the accounts of his predecessor or for his 

(i) (1909) I I. C. 289. 

♦ 


wrongful acts, but it is incumbent upon 
him to call upon the representatives of 
his predecessor to render an account andi 
respond in damages for devastavit, mis- 
management or breach of duty whereby 
any property of the deceased testator 
was diverted from a due course of adminis- 
tration. Consequently, it would be the 
duty of Lipendra Nath to realise from 
himself and his five brothers whatever 
might be found due to the estate of their 
grandfather on an examination of the 
accounts of their tather as executor. Such 
an investigation is obviously not beneficial 
to the parties and although they are by 
no means friendly to each other, they are 
united upon one point, namely, that the 
accounts of their father as executorshould 
not be taken. A difi'erent attitude, we 
may add, was adopted in the Court below, 
and some of the sons of Chandra Nath 
sought to fasten a special liability upon 
the others on the allegation that they 
were the trusted advisers of their father 
during the period of his executorship, 
and shared his responsibility for due 
administration of the estate. This en- 
deavour was not successful, and, as we 
have said, in this Court all the parties 
by common consent have agreed that the 
accounts are not to be investigated for the 
period antecedent to the 28th July, 1907 
when Chandra Nath died. 

'I'he ground raises the question of 
title to the lands known as Panchan- 
nagram properties. 'J'hey originally formed 
part of the estate of Raj Mohan and are 
still included therein, if it is not esta- 
blished that they have passed into the 
hands of a stranger. On the 25th June, 
1885, Chandra Nath, for an alleged con- 
sideration of Rs. 1,000, executed a con- 
veyance in respect of these properties, 
which comprise 25 bighasoi land and are 
situated in the neighbourhood of Calcutta, 
in favour of one Srinath Bose who was 
his intimate friend. Subsequently, on the 

13th June, 1895, the purchaser executed a 

conveyance in favour of Nishadini, the 
wife of Chandra Nath, for a consideration 
of Rs. 500 only. The plaintiffs contend 
that these transactions were fictitious and 
that the properties never ceased to form 
part of the estate of Raj Mohan. The 
Subordinate Judge has found that Srinath 
did not get himself registered in the 
Collectorate and did not take possession 
of the properties, though he continued to 
be the ostensible owner for a period of 
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eight years. During this interval he 
never paid rent to the Collector, and 
although tenants are said to have attorn- 
ed to him, no documentary evidence has 
been produced in that behalf. There is 
also no reliable evidence to prove that 
Nishadini was ever in possession of these 
properties. No account papers have been 
produced to show that the profits of these 
i properties were realized and spent by 
6 her. Against all this, it is urged by the 
appellants that the Court is bound to 
give effect to the ostensible title and 
should not base its decision on mere 
suspicion. But the obvious answer is that, 
except the recital in theconveyance, there 
is no trustworthy evidence that any 
consideration was paid by Srinath. (if 
consideration had been paid, the money 
would have been credited to the estate, 
and an entry to that effect would have 
found a place in the account books 
presumably kept by Chandra Nath. No 
account books, however, have been pro- 
duced, nor is it alleged that Chandra 
Nath did not keep regular accounts of the 
estate whereof he was the executor. I’he 
inference is that the account books have 
not been produced, because they do not 
favour the contention of the appellants. 
We feel no doubt whatever that the 
|k Subordinate Judge is correct in his con- 
^ elusion that the conveyances by Chandra 
Nath in favour of Srinath and by Srinath 
in favour of Nishadini were both fictitious 
transactions. 

The second ground raises the question 
of title to the Calcutta house. It is the 
common case of all the parties that the 
house belonged to Raj Mohan, and on 
12th May, 1874 was mortgaged by him 
to Mary Ratter. After the death of Raj 
Mohan, Mary Ratter sued to enforce her 
security and obtained a decree on the ist 
September, 1884. The house was sold 
in execution of this decree on the 20th 
June, 1885 and was purchased for 
Rs. 8,700 by one Shama Charan Ballabh, 
a friend of Raj Mohan, The family of 
Raj Mohan, notwithstanding this sale, 
continued in occupation of the house as 
they took leases from the purchaser on 
the gth August, 1885 and 5th December, 
1886. On the 30th April, 1887, Shama 
Charan conveyed the house to Nishadini, 
^ the wife of Chandra Nath, for a consider- 
ation of Rs. 11,000. The question in 

is. whether this transfer to 
Nishadini was for the benefit of the 
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estate of Raj Mohan or whether by this 
transaction the house, became her private 
property. According to Nishadini she 
had Rs. 3,000 with her at the time of the 
purchase of the house, and she borrowed 
Rs. 8,000 from her daughter to make up 
the requisite amount of purchase-money. 
There is no documentary evidence to 
support the alleged advance by her 
daughter, and the statements made by 
Upendra Nath on this point are, as the 
Subordinate Judge has pointed eut, not 
self-consistent. It is quite improbable 
that Nishadini could borrow this money 
without security and without even 
a written instrument. We may also 
refer to the subsequent conduct of the 
parties which, as the Judicial Commit- 
tee have said, affords valuable evidence 
as to whether the person in whose 
name the conveyance is taken is intend- 
ed to be the beneficial owner or a 
mere name lender [Ram Narain v.iiluham- 
mad Hadi{2), Thakro v. Ganga Prasad (^) 
and Dalip Singh v. Naival Kunwar (4)] . 
Thus, there is the significant cir- 
cumstance that when the house was 
mortgaged to Harendra Lai Roy on the 
20th September 1887, the document was 
executed, not by Nishadini alone, but also 
by Chandra Nath and Upendra Nath. 
This is consistent with the view that the 
house at the time was deemed to form 
part of the estate of Raj Mohan in the 
hands of Chandra Nath as executor. 'J'his 
mortgage also militates against the theory 
put forward by Nishadini that she re-paid 
the advance from her daughter out of the 
sum received from the mortgagee, 'f’he 
mortgage-bond clearly shows that the 
security was given on account of advances 
made to Upendra Nath to enable him to 
carry on a banianship business. \\t have 
also the significant fact that when the 
property was subsequently mortgaged to 
Twidale to raise money to pay off 
Harendra Lai Roy, the document was 
executed, not by Nishadini alone but by 
Nishadini and Chandra Nath. Here, 
again, the property was treated as if it 
still formed part of the estate of Raj 
Mohan. The same inference is deducible 
from the fact that on the 27th February, 
1904, the property was mortgaged to Sib 
Charan Laha by Nishadini and Chandra 
Nath (the ostensible owner and the 

(2) (1899) 26 Cal. 227 = 26 1 A. 38 (P. c.). 

(3) (1888) 10 All. 197*15 L A. 29 (P. C ). 

(4) (1908) 30 All. 258 = 35 L A. 104 (P. C.>. 
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executor to the estate of Raj Mohan) 
jointly to satisfy the dues of Twidale. It 
is consequently plain that there is no 
trustworthy evidence to prove that the 
purchase-money for the house was paid 
by Nishadini from her own funds or from 
sums borrowed by her. This by itself is 
sufficient to justify the interence that the 
purchase in her name was not for her 
benefft. This conclusion does not rest on 
mere suspicion, which, as their Lordships 
of the Judicial Committee have repeated- 
ly^ held [Sreeinancknnder Dey v. Gopaul- 
chunder Chiickerhutty (5), Nawab Azimut 
All Khan v. Hurdwaree Mull (6), Faez 
Buksh V. Fukeer-ood-deen Mohomed Ahassun 
Choivdry (7). Oman Parshad v. Gandharp 
Singh (8), Suleiman Kadr Bahadur v. 
Nawah Mehndi Begum (g) and Nirmal 
Chnnder Banerj ee \\ Mahomed Siddik (lo)] 
cannot be made the foundation for a 
judgment in cases of this description. 
But the plaintiffs have been able to carry 
the matter further. They have estab- 
lished that on the 31st March, 1886. 
Chandra Nath obtained the sanction of 
the District Judge with a view to raise a 
loan of Rs. 16,000 for the purpose of 
re-purchasing the Calcutta house. This 
purpose, indeed, was said to have been 
abandoned in subsequent applications to 
the District Judge for his sanction to 
raise loans. But it has been suggested, 
not without good grounds, that this was 
a mere blind, as subsequent events show. 
On the 29th March, 1887. Chandra Nath 
entered into an agreement with Shama 
Charan Hallabh for the purchase of the 
Calcutta house. On that very day, he 
harrowed Rs. 20,000 by execution of two 
mortgages in favour of Shama Sundaree 
and Dakshyani, two relatives of Shama 
Charan Ballabh. I his money was taken 
from the firm of Shaw and Company 
whereof Shama Charan himself was a 
partner. It is proved that on the dav 
following, that is, the 30th March, 1887, 
Chandra Nath received from the firm 
Rs. 12,800 ; this is significant when we 
remember that the price for the house 
had been fixed approximately in the 
agreement at Rs. 12,451. Much stress 


(5) (1S67) 7 'V- R- 10= 1 1 M. I. A. 28 (P. c.) 

(6) 0870) 14 W. R. 14 = 13 M. I. A. jae 
(P. C.). 

(7) (1872) 9 Berg. L. R. 456*= 14 M. I. A. 234 
(P. C.). 

(8) (188S) 15 Cal. 20 = 14 I. A. 27 (P. C.). 

(9) (1898) 25 Cal. 473 = 23 I. A. 15 (P. c.). 
(iq) (1899) 26 Cal, 11=25 f. A. 225. 


has been laid on behalf of Nishadini upon 
the circumstance that the serial num- 
bers of the currency notes as entered in 
the conveyance are not identical w'ith the 
serial numbers of the currency notes 
received by Chandra Nath from Shaw 
and Company. But, as has been pointed 
out by the Subordinate Judge, the notes 
could easily be changed so as to render 
difficult a future investigation into the 
true nature of the transaction. We have 
also the important circumstance that 
the allegations of necessity made in the 
applications of Chandra Nath to the 
District Judge for sanction of the loan 
are demonstrably untrue in material 
particulars. One of the purposes men* 
tioned was the satisfaction of a debt due 
to Bharat Chandra Ray, who, it has been 
conclusively established, was at the time 
not a creditor of the estate. We have, 
consequently, on the one hand, incontesti- 
ble proof that Chandra Nath intended to 
re purchase the house, that he raised 
money ostensibly for other purposes which 
had no real existence, and, that no expla- 
nation is available as to the mode in 
which the sum borrowed was actually 
applied. We have, on the other hand, 
the fact that Nishadini is not proved to 
have had funds requisite for the purchase 
of the house nor was she ever in possession 
of the property. When, therefore, we 
apply the two principal tests of benami, 
namely, the source of the purchase-money 
[D/iurm Das Pandey v. S/iama Sondri 
Debiah (ii), Gopeekrist Gosain v. Gunga- 
persnud Gosain (12)] and possession of 
fb® property [Imambandi Begum v. 
Kamaleswari Pershad (13)] we find that 
the inference may legitimately be drawn 
that the house was purchased by Chandra* 
Nath for the benefit of the estate in the 
name of his wife Nishadini. We must 
also remember that there were strong 
motives for a step of this description ; as 
Sir Arthur Wilson said in Dalip Singh 
V. Nawal Kunwar (4) reliance must be 
largely placed, not only upon the sur- 
rounding circumstances and the position 
of the parties and their relations to one 
another, but also upon the motives which 
could govern their actions and their 

subsequent conduct. Kalinath, the brother 
^ ^ 

(it) (1866) 6 W. R. 43 = 3 M. I. A. 229 = 
(P.C.). 

(12) (1865) 4 W. R. 46 = 6 M, I. A. .53* 

(P.C.). . 

(13) (1887) 14 Cal. 109 = 13 I. A. 160 (P.C.J 
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of Chandra Nath, had under the will of 
his father, a right of residence in this 
house, a right which he subsequently- 
sought to enforce by litigation. It is not 
improbable that Chandra Nath would 
allow the house to be sold in execution 
of the decree of Mary Ratter with a view 
to defeat the claim of his brother. It is 
also not improbable that he would enter- 
tain a wish to purchase the ancestral 
family dwelling house, and, if he accom- 
plished his project, it would be obviously 
desirable to place the property in the 
name of his wife, not only to defeat 
the claim of Kali Nath but also to 
save the property from the creditors to 
whom the estate was heavily indebted. 
Against all this, reliance has been placed 
upon statements made on the loth 
November, 1905 by five of the sons of 
Chandra Nath in the plaint in a suit 
instituted by them against the executrix 
to the estate of Kali Nath- Reference 
has also been made to the deposition of 
Purendra in that suit given on the 24th 
April, 1907, to a letter from Bhupendra 
to Upendra written on the 27 th November, 
1908, and to the terms of settlement, 
dated the 5th December, 1894 in the suit 
instituted by Kalinath against Chandra 
Nath for the establishment of his right 
of residence. The last document is of no 
real assistance in the solution of the 
question raised before us, and does not 
justify the inference that the house was 
the private property of Nishadini ; on 
the other hand, it tends to show that 
Kali Nath, though he admitted that the 
house belonged to Nishadini, practically 
released his right of residence to Chandra 
Nath for a sum of Rs. 3,800 to be paid 
out of the estate of Raj Mohan. The 
other statements are admissions by par- 
ties to the present suit and might have 
been used to contradict their testimony 
in this case under S. 145 of the Indian 
Evidence Act. 'I'hey were, however, not 
soused. The specific statements were 
not put to the parties sought to be con- 
tradicted. Consequently, as pointed out 
by the Judicial Committee in the case of 
•Bai Gangadhar Tilak v. Shri Shriniwas 
Pandit (14), they cannot be used in 
evidence. Previous statements, unless 
used to contradict or discount the evid- 
ence of a witness given in the suit, 
^nnot be legitimately used, and even 

(14) A. I. R. (1915) p. C. 7 *30 Bom. 44i*»29 
J. C;G39(P.C.). 


then the particular matter or point must, 
be placed before the witness as one for 
explanation in view of its discrepancy! 
with the evidence tendered. Apart from 
this circumstance, it is plain that no 
reliance can be placed upon the previous 
statements mentioned. It is no serious 
disparagement to the parties to this litiga- 
tion to state that they have not been par- 
ticularly scrupulous in their dealings, and 
assertions appears to have been made from 
time totime justasthencedsof the moment 
required. We feel no doubt, on the whole, 
that the Subordinate Judge has correctly 
held that the transfer of the Calcutta 
house by Shama Charan Hallabh to 
Nishadini on the 29th .April, 1887 was tor 
the benefit of the estate of Raj .Mohan 
and that the ostensible transferee did not 
acquire any beneficial interest there- 
under. 

The third ground raises the question of 
title to the ganti tenures which stand in 
the name of Nishadini, either because 
they were created by Chandra Nath in 
her favour or were acquired in her name. 
According to the plaintiffs, all these 
tenures are fictitious and have no real 
existence. According to Nishadini and 
such of her sons as have taken her side, 
the tenures are real and are binding on 
the estate of Raj Mohan. 'I'he Subordi- 
nate Judge has decided partly in favour 
of the plaintiffs and partly in favour of 
the defendants. His decision is conse- 
quently assailed by both sides. .After 
some discussion at the Bar, it was agreed 
that these ganti tenures should be deemed 
to hold good during the life-time of 
Nishadini and should terminate on her 
death, so that the lands will then revert 
unencumbered to the estate of Raj Mohan. 
'Phis arrangement is. in our opinion, emi- 
nently satisfactory, and w'e sanction it ; 
our approval is necessary, as one of the 
plaintiffs, Bhupendra, has died during the 
pendency of the litigation and has been 
succeeded by his infant son. 'J'he decree 
of the Subordinate Judge will be varied 
in this respect and a declaration as stated 
will be inserted therein by consent of 
parlies. On behalf of Nishadini, an 
undertaking has been given that no en- 
cumbrances have been created by her or 
with her assent on these tenures, 

nor have any permanent under-tenures 
been created by her. A description of 
the ganti tenures is appended to this 
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judgment and will be annexed to the 
decree." 

I'he fourth ground raises the question 
of the nature of the parcels of land des- 
cribed as debutter properties (schedule /:a 
Nos. 26 and 27). I'he controversy 
between the parties is, whether these 
lands constitute debutler or shebattar. 
'I'he determination of this question is 
immaterial for the purposes of the present 
suit. Whatever the nature of the dedi- 
cation, they are endowed properties 
and cannot consequently be partitioned. 
But if Upendra has enjoyed their income, 
he must account therefor. 

'I'he fifth ground raises the question of 
the liability of Upendra for the sale of the 
Calcutta house. I'he Subordinate .Judge 
has imposed a liability on Upendra on 
the ground that the sale was held in 
satisfaction of a debt originally incurred 
by Chandra Nath for the benefit of 
Upendra, This view has been attacked 
by the appellants and has not met with 
unqualified support from the respondents. 
In this connection, four alternative points 
of view have been placed before us for 
acceptance by one or other of the con- 
testing parties, and each of them requir- 
es careful examination. 

In the^irs^ place, it has been contended 
that Upendra as executor should have 
saved the property from sale and that 
his failure to do so amounts to a grave 
dereliction of duty. In our opinion, this 
position has not been established. The 
suit was instituted by the mortgagee, 
Shib Charan Laha, against Chandra Nath 
who had mortgaged the property to him. 
Upon the death of Chandra Nath during 
the pendency of the litigation the mort- 
gagee brought on the record all his six 
sons. The sons other than Upendra 
apparently took no objection to this 
course. They did not contend that the 
mortgage had been executed by Chandra 
Nath in his capacity as e.xecutor and 
that consequently his successor in that 
office alone w'as liable to be placed on 
the record. The result was that a decree 
was obtained against the six sons, and 
in execution thereof the property was 
put up to sale. There is nothing to show 
that the price obtained at the sale was 
inadequate, consequently it cannot be 
contended that the sale of the house and 

* This is omitted from the judgment, as it is 
not material for the report. — Ed. 


its conversion into money have been pre- 
judicial to the estate, nor is there any 
evidence to show' that, at the time, Upen- 
dra had funds of the estate in his hands 
which might have been applied to avert 
the sale. 'I'he estate, which had come 
into his hands, only a few’ months before, 
was admittedly in a condition of consider- 
able embarrassment, and failure to raise 
mone\ on interest with a view to save the 
property from sale was not necessarily a 
dereliction of duty, unless it is proved 
that damage has actually resulted to the 
estate from the sale. Consequently 
Upendra cannot be held liable merely 
on the ground that he did not prevent 
the sale of the house at the instance of 
the mortgagee. 

In the second place, the view has been 
put forward that Upendra is liable, as the 
sale was occasioned by a debt ultimately 
traceable to loans incurred by Chandra 
Nath for the benefit of Upendra himself. 

1 his position is clearly unsustainable. 

1 he parties have agreed that accounts 
are not to be taken in respect of the 
period of executorship of Chandra Nath, 
the reason for this attitude has already 
been explained. Now, let us assume that 
the mortgage in favour of Shib Charan 
Laha was created to pay the mortgage of 
'I'widale, which, in its turn, had been 
effected to satisfy the security given to 
Harendralal Rai in respect of money 
received by Chandra Nath for payment 
to Upendra Nath. It is plain that 
Chandra Nath may be liable to the estate 
of Raj Mohan for all sums raised by him 
in hiscapacity as executor and not applied 
for the benefit of the estate. Consequently^ 
the personal representatives of Chandra 
Nath, that is, his si.x sons, are responsible^ 
to the extent of the assets, if any, of 
their father in their hands, to indemnify 
the estate of Raj Mohan for losses 
sustained by unw'arrantable acts of their 
father. This matter, in all its bearings, 
they have declined, by common consent, 
to submit for investigation by the Court. 
Five of the brothers cannot clearly be 
permitted to single out one transaction of 
Chandra Nath and to hold Upendra 
liable in respect thereof. There is 
considerable force in the contention that 
if, all the accounts of the period of 
executorship of Chandra Nath were taken, 
it might transpire that he had made 
advances to his other sons in respect 
whereof each of them on the same 
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principle might be held responsible to the 
estate. We are of opinion that as the 
parties have agreed not to investigate 
the accounts of the period of executorship 
of Chandra Nath, they cannot impose 
a liability on Upendra Nath on the 
ground that the money raised by this 
particular transaction was applied by the 
then executor for the benefit of one of his 
^ sons. 




k 


In the third place, the contention has 
been put forward that as the money 
raised byChandra Nath from Harendralal 
Rai was applied for the benefit of Upendra, 
the transaction was in essence a loan to 
Upendra, and that inasmuch as Upendra 
subsequently succeeded Chandra Nath as 
executor, he is liable to recoup the estate 
to the extent of the benefit received by 
him therefrom. In support of this view. 
Ireference has been made to the well-estab- 
lished principle that the effect of the 
appointment of a debtor to the office of 
executor is that the debt due from the 
(debtor executor is considered to have 
been paid to him by himself and that the 
executor is accountable for the amount of 
his debt as assets : Freakley v. Fox (15), 
Ingle v. Richards (16), Carey v. Good- 
inge (17); Berry v. Usher (18), Toinlin v. 
Tomlin (19) and Adminisfrator-General of 
Bengal v, Kristo Kamini Dassee (20), 
This doctrine is of no assistance to the 
respondents. On this theory, the money 
must be deemed to have been advanced 
by Chandra Nath to Upendra on or 
before the 20th September, 1887, at any 
rate, not later than the ist April. 1888, if 
we accept the statement by Harendralal 
Rai in his plaint in mortgage suit dated 
the 27th January. 1889. But Upendra did 
not succeed as executor till the 28th -July, 
*907. There are no materials on the 
record to show that as between Upendra 
and the estate of Raj Mohan, the debt 
was kept alive during all these years. 
Frima fachy there was no enforceable 
claim against Upendra when he succeeded 
office of executor, and consequently, 
the principle that a debtor executor is 
accountable for the amount of his debt 
as assets cannot be applied. We are not 
unmindful that when an executor obtains 


05) Q B. & c. 130. 

06) (i860) 28 Beav. 366. 
.*7)0790)3 Bro. C. C. no. 

Ve*. 87*»32 E. R. 1021 
>*9)0841^ I Hare. 236. 
Oo)(i904) 31 Cal. 519. 


probate, the grant operates retrospectively 
from the date of the deach of the testator. 
But that principle is of no avail here, 
because there was an intermediate execu- 
tor who created the debt, it is on his act 
that Upendra is sought to be made liable, 
and Upendra cannot by a fiction be 
deemed to have been an executor at a 
time when there was another executor 
lawfully in possession of the estate. 'I'he 
decision in Ingle v. Richards (16) is con- 
sequently distinguishable and does not 
assist the respondents. 

In the fourth place, it has been contend- 
ed on behalf of the appellants that the 
true view of all the facts is that the 
money was advanced by Chandra Nath 
to Upendra Nath, not in his personal 
capacity but as a member of a joint Hindu 
family composed of himself and his sons. 
From this point of view, all the six sons 
of Chandra Nath would be responsible 
for the repayment of the loan to the 
estate of Raj Mohan. The Subordinate 
Judge has held that the money was paid 
by Chandra Nath to Upendra to enable 
him to carry on a haninanship business: 
from the surrounding circumstances, there 
is no room for reasonable doubt that the 
loan was to Upendra as a member of a 
joint Hindu family, and that, if he had 
been successful in his business, a share 
of the profits could have been rightly 
claimed by his brothers. From this 
point of view, Upendra would not be 
liable for the whole debt. After an 
anxious consideration of the possible 
aspects of the case, we are of opinion 
that the sums advanced to Upendra and 
secured by the mortgage of Harendralal 
Rai must be deemed to have been ad- 
vanced to him in his character as a 
member of a joint Hindu family and that 
in this suit he cannot be held responsible 
for the whole of that sum at the instance 
of his brothers. The question of the 
liability of Upendra for the sale of the 
Calcutta house in execution of the mort- 
gage decree of Shib Charan Laha must 
consequently be decided in his favour. 
The surplus sale-proceeds, however, shall 
be deemed part of the estate, as we have 
held that the house itself formed part of 
the estate of Raj Mohan, though it had 
been transferred by Shama Charan Bal- 
labh ostensibly to Nishadini. 

The sixth ground raises the question of 
genuineness of the transfer made by Sai- 
lendra, of his interest in the estate of his 
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grandfather, to his mother Nishadini. 
The question was raised in the Court 
below by the plaintiffs, and they 
obtained an adjudication that the 
conveyance represented a benami trans- 
action. In the present appeal, that conclu- 
sion has been assailed by Nishadini. 
But the plaintiff's have taken up the posi- 
tion that they are not interested in the 
decision of this matter. Consequently the 
dispute reduces to a controversy between 
the two co-defendants. Jn this view, the 
parties have agreed, and in. our opinion, 
very properly, that tlie decision of the 
Subordinate Judge on this point should be 
set aside and that the matter should be 
left open for determination in a subse- 
quent suit but that in the meanwhile the 
decree in this suit should be made on the 
assumption that the appellant represents 
the real state of things. We, therefore, 
allow the appeal on this point, set aside 
the decree of the Subordinate Judge, and 
direct that allotments be made on the 
footing that the conveyance of the i6th 
December, 1896 was intended to be a 
genuine and operative transaction. But 
liberty is reserved to Sailendra to insti- 
tute a separate suit for declaration 
against his mother that the transaction 
was benami and that he himself is benefi- 
cially interested in the allotments made 
to her. 

'I'he sevent/i ground raises the question 
of the marriage expenses of the great- 
grandsons and great-granddaughters of 
|the testator. The Subordinate Judge 
has held, on the authority of the deci- 
jsions in Nafur Chnndra Kundn v. Bafna^ 
mala Debi (21) and Dinesh Chandra Boy 
Chowdhury v. Bhaj Kamani Dasi (22), 
that the directions given by the testator 
in respect of this matter are valid in law. 
[This view has been accepted by both 
sides. Consequently the Subordinate 
Judge will give directions, so that sums 
may be set apart from the annual income 
from time to time to be applied to meet 
the marriage expenses as occasion might 
arise. It has been suggested that the 
most satisfactory arrangement would be 
to set apart a portion of the patni rent, 
but we cannot give at this stage definite 
instructions on the subject. 

The eighth ground raises the question 
of costs. The Subordinate Judge has 

(21) (1910) 7 I. C. C)2l. 

(22) (1912) 39 Cal. 87= II I. c. 67. 


directed that costs already incurred be 
borne by the parties and that costs subse- 
quent be borne by the estate. The 
respondents contend that costs should be 
paid out of the estate, and they rely upon 
the decision in Fenton v. Wills (23) We 
are of opinion that no grounds 
have been established in favour of 
a departure from the ordinary rule and 
that costs in the Court below as also the 
costs of this Court must be paid 
out of the estate [In re Love, Hill v. 
Spnrpeon (24)] . 

There is one other matter which 
requires a biief notice. The Subordinate 
Judge directed that immovable proper- 
ties of the estate should be sold to 
satisfy the debts due therefrom. We 
have already held in our judgment, dated 
the 28ih August, 1914, that it would be 
more beneficial to the estate to grant 
permanent leases rather than to effect a 
sale of valuable properties. This order 
has been carried out and a patni has 
been granted. We directed at the same 
time that the decree of the Subordinate 
Judge should be modified so as to 
authorise the Receiver not merely to sell 
but also to dispose of by lease or other 
mode of alienation a part of the estate as 
might be found most advantageous. The 
decree of the Subordinate Judge will 
consequently be modified in this respect. 

The result is that this appeal is 
allowed in part and the decree of the 
Subordinate Judge modified in respect 
of the matters mentioned. .-V self-con- 
tained decree will be drawn up in this 
Court so as to avoid future dispute. 

V.H./K.K. 

Appeal partly allotoed. 

(23) (187S) 7 c:h. n. 33. 

(2.^) (1885) 29 Ch. D. 348. 
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Mookkrjee and Roe, JJ. 

Brojabasi Koer — Plaintiff — Appellant. 

V. 

Bam Sankar Das and another — Defend- 
ants — Respondents. 

Second Appeal No. 759 of 1914. 
decided on 28th May, 1915, against the 
decree of Addl. Dist. Judge, Sylhet, 
dated nth December, 1913. 
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(•) Attam Land and Rent Regulation (1 of 
18W). S. 71 — Scope of S* 71 — Purchaser cannot 
eject or enhance rent otherwise than as provided. 

S. 71 of the Assam Land Revenue Regulation 
does not entitle a purchaser to eject any tenant 
having a right of occupancy under the rent law 
for the time being in force, or to enhance the 
rent of any such tenant, otherwise than in the 
manner prescribed by that law. [P. 119, C. 2.] 
(b) Assam Land and Rent Regulation (1 of 
1886), S. 6 — Lease of large tract for more than 12 
years^Portion used for grazing^Held defend- 
ants were raiyats and grazing gives occupancy 
rights — Test of occupancy — Portion of land 
under jungle and not cultivated does not oust 
operation of S. 6 — Occupation under landlord 
having no title if for more than 12 years 
confers occupancy rights under S. 6 of Act 19 
of 1859. 

Where the defendants are found to be cultiva- 
tors holding the entire tract for a period of more 
than 13 years, and a portion has been used 
for grazing purposes while the remainder is still 
covered by jungle : 

Held^ that the defendants are raiyots within 
the meaning of S. 6 of the Assam Land and 
Revenue Regulation and that the use of the 
land for grazing purposes entitles them to claim 
a right of occupancy. 20 I. C. 332, foil. 

[P 1 19, C. 2.1 

that the true test is to determine whether the 
user of the land has been for an agricultural 
purposes ; [P. 120, C. i.l 

that the mere fact that a part of the land is 
still covered by jungle and has not been actually 
brought under village does not take the case out 
of the operation of S. 6, which applies to land 
“cultivated or held.” [P. 120, C. i.) 

A raiyai, who has occupied and cultivated land 
for more than 12 years under a landlord who 
had no title to the land, nevertheless acquires a 
right of occupancy under S. 6 of Act X of 1859 
or Act VIII of 1869. B C. 3 Cal. 560; 19 \V. R. 
338 and 8 B. L. R. 165, ref. to. (P. 120, C. i.] 

Oopal Chandra Das — for Appellant. 

Hemendra Kumar Das — for Respon- 
dents. 

Judgment. — This is an appeal in an 
action in ejectment by the plaintiff, who 
holds a putni from a purchaser at a sale, 
for arrears of revenue of the residuary 
share of an estate under the Assam Land 
and Revenue Regulation, 1886, and seeks 
to evict the defendants as trespassers. 
The defendants resist the claim on a 
two-fold ground, namely, jirst, that the 
lands are included within, not the 
residuary estate purchased by the grantor 
of the plaintiff, but a separate account 
which has not been sold, and secondly, 
that they are, in any event, occupancy 
fatyats they have been in possession 
as cultivators for more than twelve years. 
The Courts below have concurrently 
found that the disputed lands lie within 
the residuary estate, but while the trial 


Court held that the plaintiff was entitled 
to a decree for ejectment, the Subordinate 
Judge has taken a contrary view. On 
the present appeal, the decree of the 
lower Appellate Court has been assailed 
substantially on two grounds, first, that 
as the land has been used for grazing 
purposes, the defendants are not occu- 
pancy raiyats, and secondly, that as the 
defendants claimed to hold the land 
under the proprietor of the separate 
account, they cannot set up a right of 
occupancy within the residuary estate. 
Incur opinion, there is no foundation for 
either of these contentions. 

As regards the first ground, we observe 
that S. 71 of the Assam Land and 
Revenue Regulation provides that pro- 
perty sold under S. 70 for arrears of 
revenue, shall be sold free of all incum- 
brances previously created therein by 
any other person than the purchaser. 
But this rule is not to apply to entitle a 
purchaser to eject any tenant having a 
right of occupancy under the rent law for 
the time being in force or to enhance the 
rent of any such tenant, otherwise than 
in the manner prescribed by that law. 
The rent law in force in the district 
where the land is situated is contained 
in Act VIII of 1869 (B. C.). S. 6 provides 
that every raiyat who shall have culti- 
vated 01 held land for a period of twelve 
years shall have a right of occupancy In 
the land so cultivated or held by him, 
whether it be held under pattah or not, so 
long as he pays the rent payable on 
account of the same. In the present 
case, it has been found that the 
defendants are cultivators ; they are 
consequently raiyats within the mean- 
ing of S. 6. It has also been 
found that they have held the entire 
tract for a period of more than 
twelve years, a portion has been used for 
grazing purposes while the remainder is 
still covered by jungle. The question 
thus arises, whether the use of the land 
for grazing purposes entitles the defen- 
dant to claim a right of occupancy under 
S. 6. The answer must be in favour of 
the defendants, on the principle explained 
\n Hedayet Ali v . Kamalannnd Singh (i), 
where reference is made to the earlier 
decisions in Fitzpatric v. Wa/lace (2) and 

(0 (* 9 > 3 ) 20 I. C. 332. 

(2) (1869) 1 1 W. R. 231 = 2 Heng. L. R. A. C. 
3 « 7 . 



120 Calcutta 


Bansiram V , Secretary op State 


1916 


Latifar Ea/iaman v. Forbes (3). The 
true test is to determine whether the user 
of the land has been for an agricultural 
purpose. The land may have been used 
for the grazing of cattle required for an 
agricultural pursuits, or it may have been 
used for the grazing of cattle required for 
avocations totally unconnected with agri- 
culture. In the former contingency, but 
not in the latter, the holding has been 
used for an agricultural purpose and a 
right of occupancy i,as been acquired 
;therein. The mere fact that a part of 
[the land is still covered by jungle and 
has not been actually brought under 
tillage does not take the case out of the 
operation of S. 6, which applies to land 

cultivated or held.*’ The first ground 
assigned to support the contention that a 
right of occupancy has not been acquired 
in the land cannot consequently prevail. 

As regards the second ground, we find 
that the defendants have been in occu- 
pation of the land from at least 1876. 
Since 1900, when the separate account was 
opened the defendants have, it appears, 
on some occasions, paid rent to the 
proprietor of the separate account under 
the mistaken notion that the land was 
comprised in that account and not in the 
residuary estate. This, however, does 
not affect their position, because as was 
pointed out in Zoolfun Bibee v. Ra/ihica 
Prosonno Chwncler (4), Avicer Rossein v. 

(s) and Prokash Missery, 
Rant Sahoy Singh (6) a raiyat who has 
occupied and cultivated land for more 
than twelve years under a landlord who 
had no title to the land, nevertheless 
acquires a right of occupancy under S. 6 
of Act X of 1859 or Act VIII of 
1869, B. C. Consequently the defend- 
ants have acquired the status of occu- 
pancy raiyats. 

The plaintiff-appellant has finally asked 
that a declarationmay be appended to the 
decree to the effect that as proprietor 
he is entitled to realize rent from 
the defendants. The defendants do not 
object to this prayer. We direct accord- 
'ingly that a declaration to this effect be 
added to the decree. Subject' to this 
addition, the decree of the District Judge 

(3) (*9*o) s I.C. 783. 

(4) (1877*78) 3 Cal. 560. 

(5) (1873) 19 W. R. 338. 

(6) (1872) 8 Beng. L. R. 165=17 W. R. 62. 


is affirmed and this appeal dismissed 
with costs. 

V.B./R.K. 

Appeal dismissed* 
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Hookekjee and Beachcroft, JJ. 

Defendant — Appellant, 
v. 

Secretary of State and others — Respon- 
dents. 

Appeal No. 64 of 1911, decided on 
26th June, 1914, from the Original Decree 
of Sub-Judge, 3rd Court, Patna, dated 
30th November, 1910. 

(a) Civil P. C. (5 of 1908), O. 6, R. 4-Frand 

must be clearly stated. 

A olaintilf impeaching a transaction on the 
ground of fraud should distinctly, accurately 
and specifically set forth in the plaint the facts 
constituting the alleged fraud, case-law dis- 

(P. 122. C. 2 J 

(b) Civil P.C. ((5of 1908), 0. 6, R. 4-One 

laad of fraud plaaded— Another cannot be 
allowed to be substituted. 

The proof of fraud must be consistent with 
the case set out in the pleadings. When one 
kind of fraud is charged, another kind of fraud 
cannot- on failure of proof, be substituted for it. 
IX Bom 620 (P.C.) mide V. GUson,U^4!^) 

I H. L. C. 605 and Hickson v. Lombard, (1866) 
L. R. I H. L 324. ref. to. (P. 123, C. 1.} 

(c) Vendor and purchaser — Consideratioo not 
P^d — Sale is not invalidated. 

Non-payment of any part of the consideration 
for a conveyance will not, by itself, invalidate 
the sale. The vendor’s right, in such a case, 
is to recover the unpaid balance of purchase- 

(p. 122, c. 2.3 

(d) Civil P. C. (5 of 1908), O. 6, R 4~Fraud— 
Plaintiff teekiog to avoid statute of limitatioo 
must state time when fraud was committed. 

A plaintiff seeking to avoid the Statute of 
Limitation on the ground of fraud must, besides 
setting forth the facts constituting the fraud, 
state the time when the fraud was discovered, to 
enable the defendant to meet it and the Court 
to see whether the discovery might not have 
been made earlier. Gibbs v. Guiid, (1882) 9 Q. 

B. D. 59 and 24 .Mad. 387 (P. C.). ref. to. 

[P. 123, C. 1 & 2.] 

(e) CivU P. C. (5 of 1908), O. 6, R. 4— Burden 
of proof. 

Where the plaintifiF has once established 
fraud the defendant is bound to show that the 
plaintiff had had clear and definite knowledge 
of the facts constituting the particular fraud 
earlier than the date of the alleged discovery 
and for more than the period prescribed for the 
suit. 17 Bom. 341 (P. C.). ref. to. 

(P. 123, C. 2.] 

(f) Hindu Law — Widow — Dismissal of suit 
for caocollation of coovoyanco oa ground of 
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fraad brought by widow does not affect rever- 
sioners. 

The dismissal of a suit for cancellation of a 
conveyance by a widow on the ground that 
it was fraudulently brought about will not 
affect the reversioners, who are entitled to 
impeach it as not binding on, the inheritance in 
their hands. [P. 123, C. 2.J 

(g) Hindu Law — Widow — Suit for cancel- 
lation of conveyance executed by her on ground 
of fraud — Two distinct theories of fraud set up 
in plaint — Plaintiff cannot succeed — Civil P. C. 

(1908), 0. 6, R. 4. 

The plaintiff, a Hindu widow, sued for can- 
cellation of a conveyance executed by her to the 
defendant, on the allegation that the document 
was not read out and explained to her. There 
was, however, a distinct acknowledgment by 
her in the document that the recitals were 
correct. At trial, she said that her signature 
was taken on blank sheets which were subse- 
quently tilled in without her knowledge and 
that no part of the consideration was paid to 
her : 

Held, (i) that the burden of proving that the 
recitals in the document were untrue lay on 
plaintiff ; [P. 123, C. i.) 

(2) that as two distinct theories of fraud were 
set up in the plaint and at trial, plaintiff was 
nol entitled to relief prayed. IP. 123,0. i.} 

KaruTuxmoy Bose — for Appellant. 

Bam Ckaran Mitter and Sris Chan- 
dra Gkowdhury — for Secretary of State. 

Judgment. — The plaintiff instituted 
the suit, which has culminated in this 
appeal, for cancellation of a conveyance 
executed by her in favour of the defend- 
ant on the 2oth April, 1900, for recovery 
of possession of the property covered 
thereby, and for incidental reliefs. The 
suit was decreed by the Subordinate 
Judge on the 30th November, 1910. The 
present appeal was lodged in this Court 
by the defendant on the 7th March, 191 1 . 
The plaintiff, who was the sole respond- 
ent, died on the loth April, 19 ii. As the 
property in suit originally belonged to the 
husband of the plaintiff, an application 
was made by the appellant to bring on 
the record her daughter, who, upon her 
ueath, had succeeded to the estate as the 
reversionary heir. The daughter, who 
was an infant, was brought on the record, 
but died before a guardian a<i litem could 
be appointed. An application was then 

made to bring on the record one Mukund 
Lai, who claimed to be an agnate of the 
usband of the original plaintiff, and the 
order for substitution was made in due 
course. It subsequently transpired that 
the title of Mukund Lai as reversionary' 
eir had been repudiated in a proceeding 


in the Court below between him and 
one Moni Lai, the husband of the 
daughter of the original plaintiff, in the 
course of which the opinion had been 
expressed that neither of the claimants 
was entitied to the estate. The appel- 
lant, by way of caution, next applied that 
the Secretary of State for India in 
Council might be brought on the record, 
on the allegation that the property had 
probably vested in the Crown by escheat. 
This Court thereupon directed that the 
Secretary of State be added as a party 
respondent. We have thus at the present 
moment two respondents in this appeal, 
namely, Mukand Lai who has not entered 
appearance, though he claimed to be the 
reversionary heir of the husband of the 
original plaintiff, and the Secretary of 
State, who is represented by the Govern- 
ment Pleader. In our opinion, the 
Secretary of State should be discharged 
from this appeal. VVe do not know 
whether the properly has actually passed 
by escheat to the Crown. The appellant 
has invited our attention to portions of 
the evidence which, if reliable, would 
indicate that he himself is one of the 
possible heirs of the husband of the 
plaintiff. T'here has also been no hnal 
adjudication upon the question, whether 
the claim put forward by Mukand Lai 
is well founded. Besides this, if the 
Secretary of State has taken the property 
by escheat, he may possibly be entitled 
to impeach the transaction on grounds 
not available to the original plaintiff. 
In these circumstances, it would not be 
right to draw the Secretary of State into 
this litigation and he is accordingly dis- 
charged from this appeal. He will in no 
way be bound by our decision in this 
appeal, which will now proceed as an 
appeal with Mukand Lai as the sole 
respondent on the record. 

T'he property in dispute belonged 
admittedly to Gopinath Das who died on 
the 6th July, 1895, leaving a widow, 
Panchami Dasi, the plaintiff in this suit, 
and a daughter by her, Mrigasira, who 
died on the 4th .August, 1911. It is 
alleged that he also left a son, Jadunath 
Das, who died in 1896. He had a mater- 
nal uncle, Balgobind, whose son Mukan- 
dram is the second defendant in this 
litigation and whose grandson Bansi by 
another son Kanhai is the ist defendant. 
On the 20th April, 1900 the plaintiff 
executed aconveyance in favour of the first 
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defendant ; the consideration consisted of 
the money due on a mortgage-bond given 
by her to the purchaser on the 25th Feb- 
ruary. 1897, and an additional sum paid at 
the time of the sale ; instituted this suit 
on the iith October, 1909 for cancella- 
tion of the conveyance on the ground of 
fraud. Her case may be stated in the 
words used by her in the fourteenth para- 
graph of the plaint : “ Both the defen- 

dants were agents of the plaintiff, and as 
such they used to do her work and. as 
such they got the bond, dated the 25th 
February, 1897, and the deed of sale, 
dated the 28th April, 1900, signed by her, 
without making her aware of the contents 
thereof. The contents of the said deed of 
sale were not read out and explained to 
the plaintiff. As the plaintiff did not get 
any independent legal advice in connec- 
tion therewith and as she did not get any 
consideration or execute the bond men- 
tioned in the deed of sale, so the same is 
not binding on her, nor have the defen- 
dants acquired any right thereunder.” 
The plaintiff was subsequently examined 
in support of her claim and she made 
statements which not only do not bear 
out her allegation, but are self-contradic* 
tory and cannot be reconciled. She alleged 
in one part of her deposition that she had 
put her signature on blank sheets, which 
had subsequently been filled up without 
her knowledge or consent by the defen- 
dants, and turned on one occasion into a 
mortgage-deed, and, on another occasion, 
into a conveyance. This is plainly in- 
consistent with the case made in the 
plaint, which undoubtedly implies that 
she had executed a conveyance though 
the document was not read over or ex- 
plained to her and though she had no 
independent advice in the transaction 
[Mahomed BuAsk Khan v. Hosseini 
Bibiij)]. But this theory is weakened, 
if not negatived, by her signatures on the 
mortgage-bond and the conveyance, which 
show that she must have been acquainted 
with their nature and contents. On the 
mortgage-bond she wrote with her own 
hand “this bond for Rs. 1,975 executed 
by me is correct,” and then signed her 
name ; similarly, on the conveyance she 
wrote “this deed of sale which I have 
executed for Rs. 5,000 is true and correct 
and is admitted and ratified by me,” and 
then affixed her signature. As there is no 


doubt whatever about the genuineness of 
these signatures, the position of the plain- 
tiff was clearly one of grave embarrass- 
ment. She was consequently constrained to 
have recourse to the theory that the defen- 
dants were in possession of blank sheets 
which bore her signature, and which they 
fraudulently filled up as a mortgage-deed 
and as a conveyance. But the obvious 
answer is that this was not the specific 
fraud she alleged in the plaint. In 
another part of her deposition she 
asserted that she had not received any 
part of the consideration mentioned in 
the mortgage-deed or conveyance, but 
this by itself would not invalidate the 
sale : for if her allegation was true, she 
might sue to recover the unpaid babmce 
of purchase-money. The plaintiff, it 
seems, was not able to make up her mind 
as to the precise ground for cancellation 
of the conveyance. It is obvious that 
relief might have been sought on one of 
three hypotheses, namely, .first, that she 
had signed blank papers, relying on the 
representation of the defendants, who 
subsequently filled them up and turned 
them into a mortgage-deed and a con- 
veyance respectively : secondly, that she 
had put her signatures after the docu- 
ments had been engrossed but had acted 
in reliance on a misrepresentation of 
their true nature by the defendants ; 
thirdly, that though the documents were 
genuine, no consideration was ever paid 
for either of them. It is unfortunate for 
the plaintiff that she does not make a 
consistent case in the plaint, much less 
does she adhere to the case of fraud 
indicated therein ; her case does not thus 
fulfil the conditions essential for success. 
Two principles, it is well settled, are 
applicable in these circumstances. In 
the .first place, as pointed out by the 
Judicial Committee in Gunga Nnrain 
Gupta V. Tiluckram (2), where reliance 
was placed upon the observations of 
Selborne. L. C., in Wallingford Mutual 
Society (3), when a plaintiff impeaches a 
transaction on the ground of fraud, the 
facts which constitute the alleged fraud 
must be distinctly, specifically and accu- 
rately stated ; Gilbert v. Leivis (4) ^ 
for, in the language of Fry, J., in Bed- 

(2) (1888) 15 Cal. 533= *5 I- A. tig (P- C.) 

(3) (1880) 5 App. Cas,"6S5. 

(4) (1862) t De G. J. & Sm. 38. 


(i) (18881 IS Cal. 684-15 I. A. 81 (P. C.). 
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grave v. Hurd (5), it is only fair-play 
between man and man that the defendant 
should know what is charged against him 
[Clysdale Bank v. Baton (6) and Law- 
ranee v. Norreys (7). In the second place, 
a charge of fraud must be substantially 
proved as laid, and when one kind of 
fraud is charged, another kind of fraud 
cannot, upon failure of proof, be sub- 
stituted for it [Ahdool Hoossein v. 
Turner (S)] ; the rule that the Court will 
grant only such relief as the plaintiff is 
entitled to upon the case made by his 
pleadings, is strictly enforced when the 
plaintiff relies upon fraud [Wilde v. 
Gibson (9) and Hickson v. Lombard (10)] . 
Tested in the light of these principles, 
the case presents grave difficulties. The 
plaint does not specify with clearness 
and certainty the grounds on which the 
plaintiff seeks to cancel her own deed ; 
and matters are not improved by any 
means by her deposition. It cannot be 
disputed that as the documents bear her 
signature, the burden is upon her to 
establish that the recitals contained 
therein are untrue [Fulli Bibi v. Bassirudi 
Midha Ali Khan Bahadur v.Indar 

Parskad (12)]. But before the plaintiff 
can succeed, she is bound to make out a 
consistent case for cancellation of the 
documents ; this she has not done. We 
may add that her omission to give details 
has created a serious difficulty in connec- 
tion with the question of limitation. If 
the conveyance is not her deed, it does 
not require to be cancelled and she is 
entitled to sue for recovery of possession 
of the land within 12 years from the 
date of dispossession. If, on the other 
hand, the conveyance was executed under 
circumstances which made it not void 
but only voidable, she must avoid it 
within the period prescribed by Article 91 
of the First Schedule to the Indian 
Limitation Act, that is, within three 
years from the date of discovery of 
the alleged fraud. The plaintiff must 
consequently specify the facts in connec- 
tion with, not merely the commission 
jbut also the discovery of the fraud. When 
[ a party seeks to avoid the Statute of 

(S) (i 88 i) 2 oCh. D, I. 

(6j (1896) A. C. 381. 

(7) (1890) 15 A. C. 210. 

(8) (1887) II Bom. 620= 14 1 . A. Ill (P. C.). 

,(9) (1848) I H. L. C. 605. 

(10) (1866) L. R. I H. L. 324. 

00 (1870) 4 B. L. R. 54 (F. B.). 

(1896) 23 Cal. 950 — 23 I. A. 92 (P. C.). 


Limitation on the ground of fraud, the 
statement of claim should set forth speci- 
fically the particular acts which consti-, 
tute the fraud as well as the time when 
it was discovered, in order to enable the 
defendant to meet the fraud, and the 
alleged time of its discovery, so that the 
Court may see whether by the e.xercise of 
ordinary diligence the discovery might 
not have been made before [Gibbs v. 
Guild {i ^): :indVa.sudeva Padhi Khadanga 
Garu V. Maguni Devon Bakshi Mahapat- 
rulu Garu (14)]. This is all the more 
necessary for protection of the defendant 
who, according to the rule laid down by 
the Judicial Committee in Rahimbhoy 
Habibhhoy v. Charles Agnew Turner (15), 
is bound to show that the plaintiff had 
had clear and definite knowledge of the 
facts constituting the particular fraud 
earlier than the date of the alleged dis- 
covery and for more than the period 
prescribed for the suit. In the case 
before us, the plaintiff stated in the plaint 
that she became aware of the fraud on 
the ist May, 1909; but no details are 
furnished as to the circumstances which 
led to the discovery of the fraud. On 
the other hand, the facts make it plain 
that she must have been aware of the 
fraud, if there was any fraud, at least as 
early as 1904. Consequently, if the deed 
is taken to be not void but voidable, 
this suit brought in 1909 is obviously 
barred by limitation. It is thus plain 
that the original plaintiff could not 
possibly obtain any relief in the suit as 
framed. 

It may be added that although the 
conveyance is not set aside in this suit, 
the reversionary heirs, if any, to the 
estate of Gopinath Das would not be 
necessarily bound thereby, for if we 
assume that conveyance was genuine and 
for consideration and consequently not 
liable to be set aside at the instance of 
the executant, the reversioners would be 
entitled to contend that it was granted 
under circumstances which did not make it 
binding on the inheritance in their hands. 
This is a question which could not be 
raised by the executant in the present 
litigation and it must be left open for con- 
sideration in a suit properly framed for 
the purpose, if the occasion should ever 
arise. 

(13) (1882)9 Q. K- 59- „ 

(14) (19C1) 24 Mad. 387=»28 I. A. 81 (P. C.). 

{>5) (*893) 17 Bom. 341 =20 I. A. I (P. C.). 
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The result is that this appeal is 
allowed and the decree of the Subordi* 
nate Judge discharged. The suit will 
stand dismissed, but there will be no 
order for costs in either Court. 

V.B./R.K. 

Appeal allowed. 

A. I. R. 1916 Calcutta 124 (1) 

Ghittv and WALMSLEV, JJ. 

Rahtman — Complainant. 

V. 

Alobarak Mondal and another — Accused. 

Criminal Ref. No. 30 of 1916, decided 
on 17th March, 1916. made by Sessn. 
Judge, Birbhum, dated 28th hebruary, 
1916. 

Ciiminal P. C. (S of 1898), S. 234"— Theft of tame 
per 80 D *8 property on two successive days by 
two persons — Offences are not triable together 
in one trial. 

Two persons, accused of offence under Ss. 379 
and 380, Indian Penal Code, for committing 
theft of the complainant’s property in a building 
and of his paddy in a field on two successive 
days, cannot be charged with and tried at one 
trial for both the offences under S. 234. Criminal 
Procedure Code. [P. 124. C. i.) 

Jitendra Lai Banerjee — for Accused. 

Judgment. — This is a reference in the 
matter of two persons Mobarak Mondal 
and Sabak Mondal. They were tried 
summarily by the Magistrate on two 
charges — theft in a building (under S . 380, 
Indian Penal Code) committed on 13th 
November, 1915, and theft of paddy in a 
field (under S. 379, Indian Penal Code) 
committed on 14th November, 1915, — the 
property in the building and the paddy 
belonging to one and the same complain- 
ant. The Judge points out that the trial 
on these two charges of the two persons 
was illegal within the meaning of the 
sections in the Criminal Procedure Code 
relating to joinder of charges. Technic- 
*a.lly speaking, the Judge is correct. 
S. 234, Criminal Procedure Code, has 
been held to apply only to one person and 
the offences are also technically not of 
the same kind. It is difficult to see how 
the accused could have been prejudiced, 
as it appears from the Magistrate’s order 
that the charge of theft in the building, 
which was for the removal of some doors, 
was not seriously pressed. The trial pro- 
ceeded mainly on the question of taking 
of the paddy from the field. However, 
as the accused press for a fresh trial and 


technically speaking, the recommendation 
of the learned Sessions Judge is correct, 
we set aside the conviction and sentence 
and direct that the accused be re-tried on 
the charge of theft of paddy from the 
field committed on 14th Nov'ember, 1915. 
V.IJ./R.K. 

Re-trial ordered. 

A. 1. R. 1916 Calcutta 124 (2) 

Chatterjea and Richardson, jj. 

Salimullah Bahadur and — Plain- 

tiffs— Appellants. 

V. 

Provat Chandra Sen and others Defen- 
dants - Respondents, 

Appeals Nos. r495, 1656 and 1657 of 
19^3, decided on 28th February, 1916, 
from the Appellate Decrees of Dist. Judge, 
Tipperah, dated 6th February, 1913. 

Partition — Suit for — Lessees of shares in 
estate under leases purporting to be permanent 
are entitled to decree for partition. 

. bessees of shares of an estate, who have been 
in joint possession with the owners of the other 
shares under leases which purport to be perma- 
nent leases granted to them under an arrange- 
ment sanctioned by the Court and whose right 
is not challenged by the only person (a Hindu 
female) who has present interest as the holder of 
a Hindu woman’s estate in those shares, are 
entitled to a decree for partition of the estate as 
against the owners of the other shares, even 
though there is the possibility of the leases 
being set aside by the reversioners after the 
death of the female owner, 

IP. 125, C. 2 & P. 126, C. i.J 

B. Chakravarty and Surendra Nath 
Guha — for Appellants. 

Jogesh Chandra Roy and Jatindra Nath 
Bose and Khitish Chandra Neogi — for 
Respondents. 

Judgment. — These appeals arise out of 
suits for partition, and the Courts below 
have dismissed the suits upon a prelimi- 
nary point, namely, that the plaintiffs had 
not acquired any such interest in the pro- 
perties as to entitle them to maintain asuit 
for partition. It appears that one Madhu- 
sudan Das left four sons, Mohini Mohan 
Das, Radhika Mohan Das, Lai Mohan 
Das and Khettra Mohan Das. Khettra 
Mohan’s interest devolved upon Mohini 
Mohan, Radhika Mohan’s interest de- 
volved upon his widow Gobinda Rani 
and Lai Mohan's interest was inherited 
by his widow Priya Moyee- Mohini 
Mohun Das obtained a loan of 
Rs. 2,50,000 from the Eascem Mortgage 
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and Agency Company under a deed of 
mortgage dated the 27th September, 1890. 
One of the conditions upon which and 
subject to which the said Company 
agreed to grant the said loan was that 
the mortgaged properties should be 
managed entirely and without any inter- 
ference from the said mortgagor by Mr. 
Garth and Mr. Weatherall and Mohini 
Mohan executed a power-of-attomey in 


their favour. Mohini Mohan died on the 
28th December, 1896, and Letters of 
Administration of his estate were granted 
to one Sashi Bhusun Guha on the 29th 
January, 1897. The mortgagee, it appears, 
subsequently found that there were diffi- 
culties in the way of management of the 
estate and in the conduct of law suits 
which could be avoided if the properties 
were vested in trustees. An indenture 
transferring the mortgaged properties to 
Messrs. Garth and Weatherall as trustees 
with powers to manage them which 
included the power to grant perpetual 
leases was accordingly drawn up and 
submitted by the Administrator to the 
District Judge of Dacca, who sanctioned 
it on the ist May, 1897. On the 3rd 
April, 1897 the indenture was executed 
between the Administrator, Sashi Bhusan 
Guha, representing the estate of the 
mortgagor Mohini Mohan Das, the 
Eastern Mortgage and Agency Company 
the mortgagees and Messrs. Garth and 
Weatherall the trustees, transferring the 
properties to the latter as am-mukhtarSj 
managers and trustees. Priya Moyee 
executed an usufructuary mortgage in 
respect of her share in favour of the said 
Messrs. Garth and Weatherall for a term 
of years and also a trust deed with similar 
powers These trustees granted certain 
permanent leases, dar shtkmi tenures in 
two of the cases and a patni taluk in the 
third, in favour of the plaintiffs in rgos 
m respect of certain shares in some 
properties and the plaintiffs remain- 
ed in joint possession of those shares 
with the other co-owners since 1903 ; and 
m September 1910 the plaintiffs brought 
hese suits for partition against those 
other co-sharers. 


, be mentioned here that on 

e death of Mohini Mohan and Priya 

oyee, their estate devolved upon Sham 
Pean. 


The Court of Appeal below held that 
• 90 of the Probate and Administration 
ct does not empower an Administrator 


appointed under the Act to delegate his 
powers to others ; that even if the trust 
deed was valid, Sashi Bhusan being 
dead his administration ceased many 
years ago, and the “ Sub-trustee ’’ could 
not grant leases after their own trustee- 
ship ceased ; and that in any case they 
had no right to grant permanent leases 
it being nowhere provided that their 
possession was to be permanent. 

As regards Priya Moyee the Court 
below observes that it was not the case 
of the plaintiffs that she executed the 
leases for legal necessity, and she having 
died, any permanent leases granted in 
respect of her share by the said trustees 
are voidable. 

That Court accordingly held that the 
leases set up by the plaintiffs were void- 
able and that “ it is clearly then 
undesirable that a partition should be 
effected until it is definite that such leases 
are not so voidable ”. 

It is unnecessary to consider in the 
present cases whether the leases obtained 
by the plaintiffs from Messrs. Garth and 
Weatherall are valid or voidable at the 
instance of the reversioner after the 
death of Sham Peari. The plaintiffs 
are in joint possession of the shares with 
the defendants as co-sharers under leases 
which purport to be permanent leases 
granted to them under an arrangement 
sanctioned by the Court. The only 
person at present interested in challeng- 
ing their right is Sham Peari who is a 
party to the suit, and she does not 
contest the suit. The contending defen- 
dants have no interest whatever either 
present or future in the shares in respect 
of which the plaintiffs claim to be 
lessees and the plaintiffs have been in 
possession jointly with them ever since 
1903 without any objection on the part 
of the defendants. In fact in some 
rent suits these defendants made the 
present plaintiffs parties defendants as 
co-sharer landlords. We think that under 
the circumstances the principle laid down 
in the case of Sundar v. 'Parbati (r) 
applies. In that case two Hindu widows 
were in lawful possession of properties of 
their deceased husband and one of them 
brought a suit for partition against the 
other. 'There was a question in that case 
whether there had been a valid adoption 
made by the deceased husband and 

(i) (1890) 12 All. 51=16 I. A. 186 (P. C.). 
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whether the estate had been given to the 
Slid adopted son by a will of thedeceased. 
The Judicial Committee held that apart 
from those questions, the fact of joint 
possession by the two widows of the estate 
which belonged to the testator ever since 
the death of the adopted son appeared 
to them sufficient for disposing of the 
suit in favour of the plaintiff. Referring 
to the possession of the widows, their 
Lordships observe . Their possession 
was lawfully attained, in this sense, that 
it was not procured by force or fraud, but 
peaceably, no one interested opposing. 
In these circumstances it does not admit 
of doubt that they are entitled to main- 
tain their possession against all comers 
except the heirs of Prem Sukh (the 
adopted son) or of Baldeo Sahai (the 
deceased husband), one or other of whom 
(it is unnecessary to say which) is the 
only person who can plead a preferable 
title. But neither of these possible 
claimants is in the field, and the widows 
have, therefore, each of them, an estate 
or interest in respect of her possession, 
which cannot be impaired by the circum- 
stance that they may have ascribed their 
possession to one or more other titles 
which do nob belong to them.” 

The same consideration applies to this 
case. 

It is contended on behalf of the respon- 
dents that the Court ought to take into 
consideration the fact that on the death 
of Sham Peari, the reversioner may bring 
a suit forsetting aside these alienations, 
and, if he succeeds in doing so that the 
partition would have to beset aside. That 
we think is not a sufficient ground for 
refusing the plaintiffs the right to 
partition which they have at present 
in respect of their possession. In the 
case of Bhagwat Sahai v. Bipin Bekary 
Milter (2) it was held by this Court 
that the viokararidars (the plaintiffs in 
that case for partition) had not such a 
permanent interest as to ensure that any 
partition then effected would be of endur- 
ing effect, on the ground that the 
mokararidars in that case might incur 
forfeiture in certain contingencies men- 
tioned in the lease. Their Lordships in 
overruling the decision observed as 
follows : — 


(2) (1910) 37 Cal. 918 = 7 I. C. 549 = 37 -A. 

198 (P. C.). 


“ But those learned Judges held that 
the right of partition, which would other- 
wise have belonged to the appellants, the 
mokararidars was lost by reason of the 
fact that their mokarrari is liable to 
forfeiture in certain contingencies and, 
therefore, is lacking in the permanence 
of interest necessary to support a claim 
for partition. Their Lordships are of 
opintion that the distinction thus intro- 
duced cannot be supported. 

“The title of the appellants is a 
permanent title, though liable to forfei- 
ture in events which have not occurred, 
and the rights incidental to that title 
must, in their Lordships’ opinion, be 
those which attach to it as it exists, 
without reference to what might be lost 
in future under changed circumstances.” 

Having regard to the circumstances 
already stated and to the fact that the 
only person who is now interested in 
challenging the title of the plaintiffs has 
not contested the suit at all, we think 
the Courts below are wrong in dismissing 
the suit upon the preliminary ground 
mentioned above. 

The decrees of the Courts below are 
accordingly set aside and the cases sent 
back to the Court of first instance in 
order that they may be tried on the 
merits. 

Costs of these appeals will abide the 
result. 

V.B./R.K. 

Decrees set aside ; Cases remanded. 
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Sanderson, C. J., Woodroffe and 

Mookkkjee, JJ. 

Kali Dassee and others — Plaintiffs — 
Appellants. 

v. 

Nobokumari Dassee and others — Defen- 
dants — Respondents. 

Appeal No. 52 of 1915, decided on 6th 
April, igi6, from the Original Decree of 
Imam, J., dated 31st March, 1915* 

(a) Specific Relief Act fl of 1877), S. 26-- 
Contract of sale perfected bat subsequently 
made subject to vendor's obtaining Letters of 
Administration and sanction for sale —On Coftfts 
refusal to sanction at price fized.^ but at 
price another purchaser, with notice of purchasnr 
—On suit under S. 26 or damages — Held 
was no breach and plaintiff was not entitleo 
to any damages. 
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After a contract for the sale of certain houses 
Tvas completely made, the parties entered into 
a verbal agreement whereby the vendors, who 
were Hindu widows, were to apply for Letters 
of Administration and obtain the sanction of 
Court to the intended alienation under S. 90 
of the Probate and Administration Act. On 
the application being made the Court granted 
Letters of Administration but declined to sanc- 
tion the sale at the agreed price. It sanctioned 
a sale, however, at a higher price to some other 
persons, who then purchased the property With 
notice of the contract for sale. Thereupon the 
intending purchasers brought a suit for specific 
performance of the contract and in the alterna- 
tive for damages for breach thereof : 

that by the subsequent agreement of 
the parties the original contract was transformed 
into a contingent one, dependent upon the con- 
sent of the Court being obtained to the sale, 
and as the contingency had not happened, the 
plaintiffs were not entitled to specific perfor- 
mance, nor to damages for breach of contract, 
since there had been no breach of the modified 
contract. 12 Cal. 152 and 5 I. C. 236, ref. to. 

[P. 134, C. 2 & P. 13c, C. 1.] 
(b) Civil P. C. (5 of 1903). S. 34-Co8U— 
Appeal — Appellate Court would oot interfere 
unless Order it manifestly wrong or unjust. 

The Trial Couit’s order for costs, even where 
it is of questionable propriety, should not be 
interfered with by the Appellate Court, unless 
it is manifestly erroneous or unju.'^t. 

IP. 135. C. I.] 

B. C. MitteTt < 4 . N. Chaud/tury and 
M. N, Kan/ilal—iox Appellants. 

S. P. Sinha, N. C. Sinha, A.N. Mitter, 
B. L. Milter and M. N Milter -for 

Respondents. 

Sanderson. C. J. — This is an appeal 

by the plaintiffs, who are the executrix 
and executors of the estate of one Hhubar. 
Chunder Bhur deceased, and the claim is 
tn respect of an agreement for sale dated 
the 23rd of January, 1910, which was 
made between the first and the second 
defendants and Bhuban Chunder Bhur, 
which related to the shares of those 
defendants in certain premises known as 
Nos. 10, 12 and 13 Uarmahatta street. 
The defendants, other than the first and* 
the second, who may be called the Nandi 
defendants, were the purchasers of tiie 
shares of the first and the second defen- 
dants in the premises, under circum- 
stances to which 1 will refer later in more 
detail. 

The claim is for specific performance, 
and in the alternative, damages. 

The first defendant is the widow of 
ari Charan Sett, and the second defen 
dant IS the widow of Sattya Charan 
ctt. These two men were the owners in 
equal shares of premises No. 10, and 
etween them they owned a share in 


Nos. 12 and 13, which is said to have 
been about s/bths. In 1907 Hari Charan 
Sett died intestate, and the first defendant, 
his widow, is his heiress. In 1908, 
Sattya Charan Sett died, leaving behind 
him his widow, the second defendant, 
and his son i’unchanon Sett who shortly 
afterwards died while an infant, and, 
therefore, the mother, the second defen- 
dant, succeeded to the estate of her 
late husband. 

It appears that Bhuban Chunder Bhur 
and the Nandi defendants were rival 
traders carrying on their business in 
different parts of the premises in question 
which were leased to them, and it appears 
then when the property came into the 
market, Bhuban Chunder Bhur and his 
sons negotiated the traniaciions to which 
I shall make reference directly. Both 
the plaintiffs and the Nandis were 
anxious to buy the premises. Bhuban 
Chunder Bhur got into communication 
with the first and the second defendants 
through two men who are called Gajendra 
Kundu and Tulsi Charan Kundu, who 
had been acting as agents for the first 
and the second defendants for the pur- 
pose of collecting rents of their properly : 
and, it appears that on the iith of Janu- 
ary 1910, the draft agreement was settled. 
Then arose a question about an agree- 
ment which, it was alleged, the two 
deceased men, Hari Charan Sett and 
Satya t.haran Sett, had entered into with 
a man called Ram Lai Pachasia, with 
regard to the lease of these premises, and 
it was stated that the ladies desired some 
provision being inserted in the agreement 
with reference to this matter. It was 
discussed and the decision was postponed 
until the date which apparently had been 
(ixed for the completion of the contract, 
namely, the 23rd of January, 1910. Before 
I deal with the agreement of the 23rd of 
January, 1910, it is necessary for me to refer 
to one or two other dates: On the 15th of 
January, four days after the draft agree- 
ment had been settled or partially settled a 
contract was made between the Nundis 
and a lady w'hosc name was Barodamoyi 
and w'ho owned i/6th share of Nos. 12 
and 13 ; and, by that agreement the 
Nundis agreed to buy the i/6th share of 
Barodamoyi, and the price which was 
agreed worked out at about Rs. 9,000 per 
coltak. On the 23rd January, as I have 
alreadj' mentioned, the agreement in 
question was executed. I shall have to 
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refer to the terms of it directly. On the 
5th of February the conveyance of the 
share of Barodamoyi to the Nundis was 
executed. In the meantime, on the 2nd 
of February’, another contract had been 
entered into by the Nundis with a lady 
called Aghoremoni who alleged that she 
was the owner of i/gth share of premises 
Nos. 12 and 13. It is perhaps right to 
remark in passing that the plaintiffs 
alleged that this lady had no share in the 
property. But I do not think that it is 
material to consider whether that allega- 
tion was made out or not. On the 7th of 
February the conveyance in pursuance of 
the contract of the 2nd of February by 
Aghoremoni to the Nundis was executed. 
On the 5th of February a suit was institu- 
ted by Ram Lai Pachasia against the first 
and the second defendants claiming 
specific performance of his agreement 
with the two deceased men for a lease of 
the premises. On the 7th of February an 
event occurred which had a material 
effect upon the subsequent history of this 
case. On that date a suit was brought by 
Norendra Nath Samanta, who was the 
son-in-law of the first defendant, on 
behalf of three infant daughters of the 
first defendant against the first defendant 
to restrain her from making an absolute 
alienation of the premises, alleging that 
jirst of all there was no legal necessity 
for her to sell the property, and secondly^ 
that the price which was mentioned in 
the contract of the 23rd of January, 1910 
was a gross undervalue : and, on the 
same date a letter was written (to be 
found at page 64 of the paper-book) by 
Messrs. Fox and Mandal, Solicitors act- 
ing on behalf of the plaintiff in that suit, 
to Bhuban Chunder Bhur to this effect : 

“ We are instructed by Babu Norendra 
Nath Samanta to inforn» you that he has 
to-day filed a suit in the High Court as the 
next friend of Srimutty Sabitry Dassi and 
others, infant daughters of Had Charan 
Sett deceased, against Sreemutty Nobo- 
kumari Dassi, widow of the said Hari 
Charan Sett deceased, for an injunction 
restraining her from making an absolute 
alienation of the premises Nos. 10, 12 
and 13, Durmahatta Street, Calcutta, for 
a declaration that there being no legal 
necessity the defendant Srimutty Nobo- 
kumari Dassi is not entitled to convey an 
absolute interest in the said premises and 
other reliefs. 


“ Our client is informed that you are 
negotiating for the purchase of a share in 
the said premises from the said Srimutty 
Nobokumari Dassi. We are instructed to 
warn you against purchasing the said 
share and to give j'ou notice, which we 
hereby do, that there is no legal neces- 
sity for the said proposed sale and that 
our clients dispute the hona Jides thereof.’' 
This suit and the notice of the suit raised 
a difficulty as between Bhur and the 
defendants Nos. i and 2, the widows; 
and, for this reason, that, as is well- 
known, a widow cannot alienate absolutely 
the whole of the property unless it can be 
shown that there is what is called legal 
necessity for the alienation, and as was 
pointed out by the learned Advocate- 
General in the course of his argument^ 
that this question can be raised either at 
the time by the person who is interested 
in the estate, by bringing an action claim- 
ing a declaration that there is no legal 
necessity and getting an injunction, or it 
may be raised after the death of the 
widow by the reversioner, alleging that 
the widow had a mere right to alienate 
her life-estate and that there was no legal 
necessity which would justify her alienat- 
ing the entire interest in the property. 
Consequently a purchaser from a widow 
runs a very considerable risk, and it is 
obvious that in some cases he may be 
called upon to prove the existence of legal 
or justified necessity at a time when it 
may be exceedingly difficult and perhaps 
impossible for the purchaser to bring 
forward the necessary evidence. On the 
other hand, if the widow could be per- 
suaded to take out Letters of Adminis- 
tration and get herself appointed ad- 
ministratrix and obtain leave of the 
Court to alienate, then, of course, the pro- 
perty would vest in the administratrix and 
the purchaser would get very much better 
title or much more reliable title than he 
would have if he bought from the widow 
under the circumstances and with the 
risk to which I have just referred. 

In consequence of this * golmal,* as it 
was called in the evidence, which as I 
understand means trouble or difficulty, 
the sons of Bhuban Chunder Bhur, who 
were looking after the business on behalf 
of their father, were advised by 
attorney to ask the ladies to take out 
Letters of Administration, and I think it 
is desirable for me to refer to the 
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evidence upon that point, which is very 
short and is contained in a few pages. 

At page 183 of the paper-book one 
of the sons said, “ He ” (that is, his 
attorney) said,” as the * golmal ’ was 
raised, it was better to ask the ladies to 
take out Letters of Administration. He 
said nothing else. I asked the ladies to 
take out Letters of Administration. On 
Tulsi and Ga.ien calling at my shop, I 
told them to ask the ladies to take out 
Letters of Administration. Gajen and 
Tulsi said three or four days after that 
occasion, ‘ Yes, the ladies are willing to 
take out Letters of Administration but 
they have no money,’ and asked me to 
advance money to meet the expenses for 
taking out Letters of Administration, and 
the money so advanced would be deduct- 
ed from the consideration when the 
purchase would be completed.” .At 
page 189, when the same witness was 
being cross-examined by Mr. Sircar, a 
question was put as follows : — 

Q. — X believe it is your case that the 
defendants Nos. i and 2, through Gajen 
and Tulsi, agreed that they would take 
out Letters of Administration and obtain 
leave of the District Judge to sell and 
convey the property to you ? 

•d. — After the 7ih February after the 
letter of Norendra Samanta, these things 
were discussed. 

Question repeated, 
d — Yes. 

Q‘ — You understood that the sanction 
of the District Judge would be required 
for sale by the ladies after Letters of 
Administration had been taken out 
(l think this is rather an important 

passage ) 

“d.— On receipt of the letter dated 
7th February, 1910, I understood that. 

Q. You understood that the sale to 
your father by the ladies was conditional 
on the sanction of the District Judge ? 

’There was no such condition. 

Did you understand that the ladies 
would convey the properties to you on 
taking out Letters of Administration, 
even if the District Judge refused sanc- 
tion to sell ? 

I did not understand that. 

Then at page 190, the same witness 
says : — 


day my brother-in-law 
ail the title-deeds. There was no 
for my waiting for the title-di 
Worendra Nath Samanta took 
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injunction from the High Court and 1 
got a letter to that effect, 'riicreupon I 
told the ladies that as there was all this 
‘ golmal, ’ 1 could not take the properties 
unless the ladies took out l^etters of 
.Administration.” .\nd then he gave a 
further answer to the Court, “ I said I 
would not take the properties unless the 
ladies took out Letters of .Vdministration 
-“I would bring a suit to enforce the 
agreement. ” I think what he meant 
there was that he was under the impres- 
sion that the agreement of the 33rd of 
Januar)', 1910 gave his father a right to 
call upon the ladies to take out Letters 
of Administration. There is some evid- 
ence to which 1 will refer shortly that the 
attorney had advised him to that effect. 

At page 2CS the other brother gives 
evidence : He says, “ On receipt of the 
letter dated 7th February, 1910 we were 
advised bv our attornev to ask the ladies 
to take out Letters of Administration. 

Q.— There was no difficulty in getting 
a conveyance from the ladies as widows 
and not as administratrixes. 

A . — As Norendra obtained an injunc- 
tion against them. oui attorney’s advise 
for our additional safely was to take the 
conveyance after Letters of Administra- 
tion with leave to sell was obtained. By 
reason of our attorne} 's advice we waited 
for the Letters of Administration and the 
order to sell. It was our idea after the 7th 
February. I was waiting all these months, 
because after the 7th February 1 under- 
stood that the order of the Judge to sell 
was necessary. 1 his was the only reason 
why I was waiting from the 23rd January 
to August.” Then at oage 161 is to be 
found the evidence of the attorney. He 
says; “ I subsequently ascertained that 
they had asked the defendants Nos. i and 
2 to take out Letters of Administration. 
They told me that the defendants Nos. i 
and 2 were agreeable to take out Letters 
of Administration, but the defendants 
Nos. I and 2 desiredthey, the Bhors, should 
furnish them with funds and deduct the 
same from the purcha.«e-money to which 
the plaintiff had agreed. I saw Mritunjoy 
and Bhola in the middle of March. 
They told us that Gajen and Tulsi had 
told them that the Nundi defendants 
were trying to get hold of these proper- 
ties, that Norendra Nath Samanta was 
instnicted at the instigation of the 
Nundi defendants, that the Nundi 
defendants were defraying the expenses 


130 Calcutta 


Kali Dassee v. Nobokumari Dassee 


1916 


of the suit, and so I advised them to 
advertise the fact of thu agreement and 
1 also sent a letter from our office giving 
notice of the agreement to the Nundi 
defendants.’’ i'hen at page 167, he 
says : ‘‘ My brother Kalimohan (that is, 

the attorney) suggested that Letters of 
Administration should be taken out by 
the ladies. 1 was then present. Before 
the receipt of the letters of the 7th 
February, there was no suggestion by 
anybody as to taking out Letters of 
Administration by the ladies. After the 
receipt of the letters of 7th February. I 
had a discussion with my brother. My 
brother (that is, the attorney) suggested 
that Letters of Administration should be 
taken for greater safety. 

Q- — May I take it that you consider 
that the conveyance by a lady on the 
allegation of legal necessity was less 
safe ? 

A. - No. As all those disputes had 
arisen, we advised them for greater 
safety that the ladies should take out 
Letters of Administration. 

Q. — What disputes ? 

A.~‘ There was a suit filed by Norendra. 

Q, -Because somebody was disputing 
the existence of legal necessity, the 
taking out of Letters of Administration 
would be safer ? 

i4.--No, but because there would be 
difficulty owing to the change of circum- 
stances of procuring witnesses. 

The conveyance by an administratrix 
would dispense with the question of 
legal necessity. As a matter of fact the 
two ladies got Letters of Administration 
at the instance of my clients. My clients 
advanced the money and my clients were 
aware all along what was going on in the 
Letters of Administration proceedings. 
As an attorney of the case I went through 
the papers in connection with the cases 
Nos. 15 and 16 of the Hooghly Court.” 
There is only one other passage at page 
170, to which I need refer. 

Q- — Was it any time agreed between 
Bhuban and the ladies, or any of them, 
that the ladies should take out Letters of 
Administration and then convey the pro- 
perty to Bhuban ? 

4 . — 1 was informed to that effect by the 
plaintiff. 

Q. — Was the agreement between Bhu- 
ban and the ladies in writing ? 

A. — There was no writing to that 
effect. 


Q‘ Was it a verbal agreement ? 

4 . — We told the plaintiff to tell the 
ladies to take out Letters of Adminis- 
tration with leave to sell, and this was in 
pursuance of a clause of the agreement 
that the ladies would conform to any 
requisition liiat may be necessary to com- 
plete the title. 

Q. Is it your evidence that whatever 
agreement tht-re was for taking out 
Letters of Administration, it was in that 
agreement by virtue of that clause ? 

A. - Yes. 

Beyond that clause there was no other 
agreement, written or oral, for taking out 
Letters of Administration. But pursuant 
to that clause we asked the ladies, and 
they agreed, to take out Letters of 
Administration.” 

'J'his is all the evidence upon that 
point. 

Now, the learned Judge on that point 
has found this, (page 378): “ 'I’he idea 

of applying for Letters of Administration 
was not present in the mind of an}’ of the 
parties at the time of the agreement, and 
it did not occur to any of them till they 
came to know of Sabitri’s suit wherein 
legal necessity was challenged.” There 
the learned Judge was perfectly justified 
in coming to that conclusion on the 
evidence — I cannot hold that applying 
for Letters of .Administration came within 
rectifying and clearing the title-deeds.” 
The clause in the agreement to which the 
learned Judge was referring is to be found 
at page 27, and runs thus : 

The time for (your) purchasing our 
said share shall be a period of one month 
from the date of your attorney approv- 
ing of the title-deeds. We shall at 
our own expenses do everything which 
your attorney shall consider neces- 
sary for rectifying and clearing the 
title-deeds.*^ I agree with the learned 
Judge that this question of taking out 
Letters of Administration was never 
contemplated by the parties at the time 
they made this agreement. In my 
opinion, the learned Judge w’as also right 
in coming to the conclusion that taking 
out Letters of Administration would not 
come within the phrase “do everything 
which your attorney shall consider neces- 
sary for rectifying and clearing the title- 
deeds. ” There undoubtedly was an 
agreement between the parties that the 
ladies should apply for Letters of Admi* 
nistration. It was to the effect that the 
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ladies should take out Letters of Admi- 
nistration and that the plaintiffs’ father 
should supply the necessary funds for 
those proceedings, an agreement which, 
in my judgment, was made for good 
consideration and which was binding on 
the parlies. But whether this agreement 
was done in pursuance of the original 
contract as the attorney thought it was — 
and which, I think, it was not — or 
whether the application for administra- 
tion proceedings was made in pursuance 
of an additional verbal contract — which 
I think it was — in either case the 
agreement involved an application to 
the Court and the obtaining of the leave 
of the Court to the proposed sale. 
Furthermore, it was done at the instance 
of the plaintiffs’ father and at his request, 
and by so doing, in my judgment, they 
subjected themselves to the risk that the 
Judge, w'hen he heard the application, 
might not approve the sale for any good 
and valid reason which might be put for- 
ward: On that application he would have 
toconsiderseveral matters; amongst them, 
first of all, whether there was necessity 
for sale : secondly, whether the price 
which was offered by the intending pur- 
chaser was a proper price. I'he contract, 
in my judgment, was to this effect, 
namely that the widows were to clothe 
themselves with thecharacter of adminis- 
tratrixes ; and, further, they were to 
obtain the leave of the Court to sell the 
premises in question to the plaintiffs : In 
other words, the contract became a con- 
ditional one — conditional upon the perfor- 
mance of these two matters at all events. 
What happened then is as follows : On 
the 23rd of February, 1910, both the 1st 
and the 2nd defendants applied (or Letters 
of Administration. With regard to the 
proceedings by the ist defendant Norendra 
Nath Samanta objected, and there 
were several applications and inter- 
locutory orders given by the learned Judge 
of the District Court, and the matter 
came to a climax, if I may use the word, 
as is shown by the proceedings at pages 
*34 andx35. At page 135 is a petition 
put in on behalf of the ist defendant in 
which she says as follows: She first 
describes her share in the properties in 
<luestioii and says that ** the price of the 
same has been settled with an intending 
Pwchaser at the rate of Rs. 8,000 per 
oonah ; ** and, then she goes on to say, 
Mohendra Nath Samanta objected at 


the time of obtaining certificate and he 
is giving out that he can secure higher 
offers than the price fixed by this 
petitioner. It is, therefore, prayed that 
permission be granted for the sale of niy 
own share in premises Nos. 10, 12 and i 
Darmahatta Street, at such higher price 
as Moliendra Nath Samanta might be 
able to secure and failing that at the 
price settled by this petitioner. 'I'hen 
the learned Judge passed an order on the 
lOlh of August, 1900, to the effect “ Let 
the grantee ascertain whether the persons 
named by the objector are willing to pay 
Rs. 10,000 pQr cottah for the properly and 
report by the iSth instant. ” And, on 
the i8th of .August he made the following 
order, considered an application of the 
grantee for permission to sell the pro- 
perties to Ciopi Nath Nundi and 

Brothers who offer to pay Rs. 10,000 per 
cottah. 'Fhc application is granted. ” 
With regard to the proceedings by 
defendant No. 2, the material passages 
may be found at pages 122, 125, 123 and 
124. In that case in liic first instance 
the application of defendant No. 2 was 
granted, and then a rescission of that 
order was obtained by defendant No. 2 
on a petition which is set out at page 123. 
She says in her petition ; “ 'I'he petitioner 
Srimulty Nabokumari Nandini Dassi begs 
to submit...! applied tor permission to sell 
an 8 annas share,” — then she describes her 
share, and says — “ at Rs. 8,000 per cottah 
and your Honour’s Court gave the said 
sanction. At present Habu Gopi Lai Nondi 
and Brothers of Darmahatta Street, 
Calcutta, have made an offer for purchase 
at Rs. 10,000 per cottah.'* 'I'hen after 
stating that this petition was verified by 
an affidavit, she prays that “ witli a view 
to pay off the debts of my husband’s 
estate, orders be passed for the sale of the 
said properties belonging to his estate to 
Gopi Lai Nundi and Brothers at 
Rs. 10,000 per cottah instead of Rs. 8.000 
per cottah." 'Fherefore, ihe result was 
that in each case, I mean in each of the 
administration proceedings by defendants 
Nos. I and 2, leave of Court was given to 
the proposed sale to the Nundis, and the 
consent of the Court to the- p'-oposecl sale 
to Bhutan Chundur I;hur v. not obtain- 
ed. I am not sure that it is at all 
necessary to deal with the allegation 
which is put forward by the learned 
Counse' for the appellants, that the 
defendants did not really bring all the 



132 Calcutta 


Kali Dassee v. Nobokumari Dassee 


1916 


fads relating: to the transaction to the 
notice of the Court, but if it is necessary 
for me to consider that, I am not satisfied 
that they did conceal the facts. 1 have 
gone carefully through the different 
orders and the statements which were 
made in the different applications, and I 
am not satisfied that the applicants to 
the District Court tailed to disclose the 
material facts relating to the matter*. In 
any event, there is no doubt that the 
order of that Court stands. 'I'his is not an 
appeal from the order of that Court, and 
under that order as I have already 
mentioned, consent of the Court was given 
to the sale to the Nundis and it was not 
obtained by the two administratrixes for 
sale to Bhuban Chunder Bhur. 

'I'he first question I have to consider on 
these facts, is whether the plaintiffs can 
obtain a decree for specific performance 
of the contract against the first two 
defendants. In my opinion, the plaintiffs 
cannot succeed in obtaining this decree. 

'I'he case which was referred to by the 
learned .\dvocate-Ceneral. Narain Pattra 
V. Aukhoy Narain Manna (i), was to this 
effect : A certificated guardian of certain 
minors entered into an agreement with the 
plaintiff to sell certain land belonging to 
them for a fixed price contingent upon the 
leave of the Court, which was necessary, 
being obtained to the transaction, and 
a portion of the purchase-money was paid 
by the plaintiff. The Court sanctioned 
the sale but at a higher price than that 
agreed on between the plaintiff and the 
guardian, and the latter sold to a third 
party. The plaintiff, thereupon, sued the 
minors by their guardian as next friend 
and the third party for specific performance 
of the agreement to sell to him at the 
price mentioned in the agreement : — It was 
held that “ the contract was not one which 
could be specifically enforced, and that 
S. 26 of the Specific Relief Act did not 
apply. The contract as it stood was 
never a complete contract at any time as 
it was contingent upon the permission of 
the Court, and the permission of the Court 
did not extend to the whole contract as 
agreed upon between the parties. ” Raving 
held, as I have, that there was a verbal 
agreement subsequent to the execution of 
the agreement of the 23rd of January, 1910, 
which constituted an agreement between 
the parties a conditional one, dependent 


upon the consent of the Court being obtain- 
ed to the sale, I am of opinion that this case 
is governed by the principle laid down in the 
case to which I have just referred. There- 
fore, specific ))erformance against defendants 
Nos. 1 and 2 cannot be obtained. Conse- 
quently, if the plaintiffs are not entitled 
to specific performance against defendants 
Nos. 1 and 2, it follows naturally and as 
a matter of course that they cannot obtain 
it against tbe Nundi defendants. There- 
fore, the question of notice to the Nundi 
delendants to the contract of the 23rd of 
January, 1910 does not arise. As regards 
these defendants, there can, be no claim 
for damages, as they were not parties to the 
contract. 

Therefore, as against the Nundi defend- 
ants this appeal must be dismissed with 
costs. 

As regards tbe claim for damages, which 
must be confined to defendants Nos. 1 and 
2, here again, having decided that the 
agreement was varied by the consent of 
the parties and became conditional on the 
ladies changing their character and be- 
coming administratrixes to the estates, 
and getting leave of the Court, that 
would bar the plaintiffs’ claim for damages, 
because it must be pointed out that 
this action is not based upon the condi- 
tional contract, but it is based upon 
the original contract of the 23rd of January 
1910 unvaried, and the breach is specified 
in paragraph 19 of the plaint. That alone 
would be a sufficient answer to the plaintiff’s 
claim for damages. But I would like to 
add that even if the administration proceed- 
ings are to be considered as taken under tbe 
clause of the contract to which I have 
referred — though as I have already pointed 
out, I do not think they can have been — 
the administration proceedings were taken 
at the instance of the plaintiffs, and it was 
at the instance of the plaintiffs that the 
matter was made subject to an application 
being made and tbe sanction of the Court 
to sell being obtained ; and, such a condi- 
tion involved the risk that a higher offer 
might be forthcoming, which, if made, the 
administratrix would be bound to bring to 
the notice of the Court, and which the 
Court in the interests of all the parties 
concerned would have to consider as against 
the price which was mentioned in the 
original agreement of the 23rd of January* 

It is also to be noticed that in the Goort- 
below no attempt was made to prove the 
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damages which were stated in the plaint to 
beEs 20,000. 

For these reasons, in my judgment, the 
plaintiffs ai'e not entitled to damages against 
defendants Nos. 1 and 2. 

As regards the question of costs, that is a 
matter for the discretion of the learned 
Judge. I am not sure that if I had been 
sitting as a Judge of first instance, I should 
have made quite the same order as to costs 
as the learned Judge did. But that is not 
the question. Costs are in the discretion of 
the learned Judge, and the question I have 
to consider is whether I am satisfied that 
sufiiciently good cause has been shown for 
me to interfere with the discretion which 
the learned Judge has exercised. 1 am not 
so satisfied : I bear in mind that the learned 
Judge must have had all the facts before 
him at the time he made the order. Not 
only that : this question of costs was 
expressly raised and argued before him, 
and especially the question of the reserved 
costs of the commission was strenuously 
argued, as I was informed, by the parties 
before him : and, under those circumstances, 

1 cannot go so far as to say that I am 
satisfied that this Court ought to interfere 
with the discretion which the learned Judge 
has exercised. lam, therefore, of opinion 
that this appeal ought to he dismissed with 
costs. 

Woodroffe, J . — I am not satisfied that 
the ladies understood the consequence of, 
and were boimd by, the alleged agreement 
of the 23rd January 1910. It is to be 
observed that the document was said to 
have been explained by the attorney of the 
purchaser, it apparently did not occur to 
him in dealing with the pardanashin ladies, 
who were said to be selling their property, 
to recommend that they should be repre- 
sented by a separate solicitor. There was a 
solicitor of the estate Mr. Srimani, who had 
been the deceased’s solicitor ; and he was 
not consulted. It was apparently not 
explained to the ladies that in the event of 
the Marwari Pachasia getting a decree for 
damages the ladies would in that case have 
been liable therefor. Nor was it explained 
to them that, as contended in the trial, 
the provision as to clearing the title might 
be relied upon for the purpose of showing 
that there was a duty upon them to get 
out Letters of Administration to the estate 
and incur the additional costs of such 
administration. 

But the ladies were at one time bound 
by that agreement it was in my opinion, 


superseded by another according to which 
the sale w’as to be, not by the widows, but 
by administratrixes contingent on the 
Court’s sanction being obtained. There 
can be under the circumstances no decree 
for specific performance as claimed either 
against the first or second defendant or the 
Nundi defendants. Nor as against these 
latter defendants any question of notice 
arises. 

Then as regards the damages, they are 
claimed against tho first and second defend- 
ants only. It is sufticient to say that the 
claim has been made in the plaint on the 
basis of the agreement of the 23rd January, 
1910, which I hold has gone. 1 may fur- 
ther add with reference to the contention 
that the 1st and 2nd defendants wore 
bound to do all they could to get sanction 
from the Court, that the grant of Letters 
of Administration altered the character of 
the vendors ; and that the case of the 
plaintiffs is that Es. 8,000 per cottah was 
the proper price of the premises. So 
according to them there was no loss except 
the alleged hypothetical loss said to be 
due to an alleged disturbance of their 
business, with regard to which there is 
nothing on the record to show that it is 
not too remote if it be held to exist at 
all, of which there is no evidence. 

.-^s regards the question of c )sts it is 
true that the plaintiffs succeeded in certain 
points in the first Court. But the learned 
Judge, though asked to take this into 
account in his order for costs, has not 
done so. Apart from the findings above 
mentioned in my judgment, I do not think 
that sufficient ground has been made out 
for interfering with the discretion of the 
Court in this respect, 

I, therefore, agree with the order pro- 
posed by the learned Chief Justice. 

Mookerjee, J. — I agree that the decree 
made by Mr. Justice Imam is substantially 
correct and should not be disturbed. 

The facts material for the determination 
of the questions raised before us, as 1 gather 
them from the evidence, may be very b*'iefiy 
stated. The subject-matter of the litigation 
is house property in this city which was 
owned at one time by Haj’i Chsran Sett and 
Panohanan Sett. The share of the former 
devolved upon his death on his widow, the 
Isb defendant, while the share of the 
latter passed on his death to his mother, the 
second defendant. The proprietors died 
heavily indebted, and the ladies found it 
necessary to sell the disputed land to 
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liquida^ethe debts. The Bhurs, the plaintiffs 
in this '^uit. as also the Nundis who forco 
the la>t three defendants in this litigation, 
were in occu])ation of different portions of 
the property as tenants. They were rival 
traders and carried on business in hardware 
on the premises; they were consequently 
both naturally anxious to ac<iuire the pro- 
perty. As the result of negotiations, on the 
il3rd January, 1910, the first two defend- 
ant- executed in favour of the Bhurs a 
coiitract of sale and undertook to execute 
a conveyance on receijt of the price, 
which V. as fixed at Ks. S.QOO per 
immediately after this, on the 7 th 
Fel^ruary. 1910, a suit was instituted 
against the first defendant, on liehalf of 
her infant daughters, (who were the rever- 
sionary heirs to the estate of her husband), 
to restrain her from making an absolute 
alienation of the prenuses. The claim was 
founded on the assertion that there was no 
legal necessity for the alienation and that 
the i>rice fixed was wholly inadequate. The 
plaii.'tiffs realised that a purchase of the 
premises in these circumstances was likely 
to involve them in serious trouble, and. 
with a view to fortify their position, they 
induced their vendors to ai)ply for Letters 
of Administration in respect of the estates 
held by them and to obtain the sanction of 
the District Judge to the intended aliena- 
tion under S. 90 of the Probate and 
.Administration .Act. The object of this 
device was obvious. If the plaintiffs took 
a conveyance from the ladies in their 
character as a Hindu widow and a Hindu 
mother, respectively, vested with tjuali- 
tied powers of alienation, their title 
would he liable to be challenged on 
the death of the ladies by the then actual 
reversioners, and the burden would he cast 
upon the plaintiffs to establish the existence 
of justifying legal necessity. On the other 
hand, if the ladies were clothed with the 
character of administratrixes and made the 
alienation with the sanction of the District 
Judge under S. 90 of the Probate and 
-Administration Act. although the sale might 
not 1)0 operative precisely in the same way 
as a sale by order of the Court in adminis- 
tration proceedings, yet, as pointed out by 
Sir Richard Garth in Sikher Chund v. 
Dulpuily Singh (2), the burden would lie 
heavily upon those that might impeach the 
validity of the transaction. The ladies 
accordingly applied for Letters of Adminis- 
tration at the instance of the plaintilTs, who 
( 2 ) ( 1880 ) 5 Cal. 3 C 3 . ~ 
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also supplied the funds requisite for the 
conduct of the proceedings. But an un- 
foreseen ditliculty arose. The District Judge 
granted i..,etters of Administration, but ulti- 
mately declined to sanction the sale to the 
plaintids on the terms arranged. That 
the District Judge knew all the circum- 
stances and was competent to make this 
order is indisimtable. The Nundi defendants 
seized thi^ oppf)rtunity, intervened, and 
ohered Es. 1 0,000 a for the property, 

with the result that the District Judge 
Sanctioned a sile at the higher ])rice. Con- 
sequently. on the 15th July and 24th 
August. 1910, the ladies executed convey- 
ances in favour of the Nundi defendants. 
On the loth September following, the 
plaintirts instituted the present suit for 
specific performance of the contract of the 
23rd -lanuary. 1910, and, in the alternative, 
for damages for breach of contract. In my 
o]JnioD, it is perfectly plain that the plain- 
tiffs are not entitled to a decree for specific 
])erfoimance of the contract on which they 
rely. That contract was substantially 
varied when, at the instance of the plaintiffs, 
the ladies applied for letters of Administra- 
tion. Both parties to the agreement must 
he deemed to have implied that the trans- 
action should net be effected until after the 
ladies had been clothed with the character 
of administratrixes and had secured the 
requisite permission of the District Judge. 
The original contract, when so varied by 
mutual consent, became in substance a 
contingent contract. The contingency has 
not happened, and, consequently, the plain- 
tiffs are not entitled to claim performance 
of the contract. See Karain PaHra v. 
Aukhoy A/arain Manna (I) ; and Sarbe$h 
Chandra Ba$u v. Mari Deyal Singh (3). 

In these circumstances, the observation of 
Lord Redesdale in Marnett v. Yielding (4) 
applies : “the plaintiff must show that in 
seeking the performance, he does not call 
upon the other party to do an act which he 
is not lawfully competent to do, for if he 
does, a conseciuence is produced that quite 
passes the object of the Court in exercising 
the jurisdiction which is to do more 
complete justice." On behalf of the 
appellants, it has been argued, however, 
that this view may render ix)ssible an 
e\'asion of contractual obligation wherever 
an unscrupulous person enters into a con- 
tract and subsequently places himself under 
the jurisdiction of the Probate Coiurt as an 

( 3 ) ( 1910 ) s I. c. 236 . 

(4) (»8o 5) Sch. & Lef. 549. 
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administrator. There is, in niy opinion, no 
real foundation for this apprehension. For 
the purposes of the present case, it is only 
necessarj’ for me to hold that the original 
contract was by implication varied by 
mutual consent, when, at the instance of the 
intending purchasers, the vendors agreed 
to obtain Letters of Administration. In my 
opinion the original contract has been varied 
and has been transformed into a contingent 
contract. In the events which have hap- 
petied, the plaintiffs cannot claim si^ecihc 
performance of that contingent contract. 
From this it further follows that as there 
has been no breach of the modibed contract 
by the defendants, the plaintiffs are not 
entitled to damages. A decree has been 
made in their favour for refund of the 
earnest money and the costs of the Letters 
of Administration proceedings. No question 
has been raised in this Court as to the 
propriety of this order. 

Finally, we have been asked to vary the 
order for costs made by Mr. Justice Imam 
as between the plaintiffs and the first two 
defendants. I am not satisfied that the 
order is so manifestly erroneous or unjust 
as to call for our interference. The decree 
must consequently be affirmed and this 
appeal dismissed with costs. 

V.B./R.K. 


Appeal dismissed. 
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Roe, J. 

Simrick Lal Bhakat — Defendant — 
Appellant. 



Badharaman Kalidaha and others — 
Flaintiff and Defendants — Respondents. 

Appeal No. 4164 of 1913, decided on 
30th November, 1915, from the Appellate 
Decree of Dist, Judge, Murshidabad, dated 
9th August, 1913. 

CivU P. C. (5 of 1908). S. 64, O. 21, R. 54- 
Attechraent — Order takes effect only from date 
of iu actual promulgation. 

An order of attachment of property under the 
Civil Procedure Code takes effect only from the 
date of its actual promulgation, and not from 
the date of the Court’s order. (P. i.l.s, C. 2 .] 


Bogendranath Chatter jee for Appellant. 
Bam Chandra Mozumdar and Gou- 
Tanga Nath Baner/ee — for Respondents. 

Judgment. — The sole question of law 
involved in this case is, it being proved that 
a transfer of property was made to the 


prejudice of the decree-holder between the 
date of the order by a Munsil for an attach- 
ment of the property transferred and the 
date of the promulgation of that order, is 
that alienation void in so fur as it affects 
the attaching decree-holder. I have no 
doubt that under S. 276 of the old Code 
(and this is admitted by the learned Vakil 
for the appellant) un attachment is not a 
good attachment unless it has been “ duly 
intimated and made known ’’ I am asked 
to hold that from S. 64 of the new Code of 
Civil Procedure, the words “duly intimated 
and made known ” have been deliberately 
omitted and the law changed. 1 cannot 
believe that such a change could have been 
made in the law without some explanation 
of the change in the statement ot objects 
and reasons. The law as it now stands is 
no less clear than it was in the old Code. 
S. 64 sets forth the effect of an attachment. 
In O. 21, R. 54 , Civil Procedure Code, the 
method of making attachment is described. 

For the appellant it is urged that clause 1 
of R. 54 is complete in itselt and that the 
attachment should come into effect from the 
date of the making of the order. For the 
respondent it is urged that R. 54 should 
be read as a whole, and that attachment 
cannot be said to have taken effect until 
the provisions of the section as a whole 
have been complied with. It is settled law 
that unless the whole of the provisions of 
R. 54 have been complied with, the 
attachment is nob effective. 1 cannot 
conceive it possible that an attachment 
may be effective from the date of the 
Court’s order if that order is in due course 
promulgated, and ineffective altogether il 
subsequent to the Court’s order there is a 
failure to lawfully promulgate the order. 
I hold that inasmuch as the order of 
attachment is not effective until it has been 
duly promulgated, such an order takes 
effect only from the date of the actual pro- 
mulgation. On this point tbe appeal must 
fail. It has been further urged that the 
lower Court has refused to consider the 
effect of certain proceedings taken in respect 
to another decree by a person named 
Prosanna. There is no mention whatever 
of any argument before the learned District 
Judge or of any suggestion in that Court 
that the proceedings in the case of 
Prosanna aff^ected in any degree the merits 
of the present case. The learned Judge 
has distinctly said that two points only 
were urged before him. That statement is 
a statement behind which the appellant 
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ciaa^ti go. I: no*; ia tlis lovvai* Appel* 

1 ite Ojucd argaa I Dlixt P(’o-»iQai,‘3 procaai- 
ings .itf-joial tiia praseat cise. I cioaot 
all r.v t;ha poio" to ba rusal qd »v bafora ma. 

i'ha appeal ia diamisaai with coats. 

V.I 5 ./K.K. 

Appeal dismissed. 
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Mooicekjej-: and CHArrERjEA. JJ. 

Mokin S.iki and others — 

Appel laots. 

V. 

Ramkiimir and Chittagonj Dist- 

rict Board — Respondents. 

Appeals Nos. and 1979 to 19S1 

of 19 Id. decided on dlth Novembei*. 1915, 
from the Appellate Decrees of Dist. Judge, 
Chittagong, dated 9th Pabruary, 1912. 

(a> Transfer of P^oper^y Act <4 of 1882), 
S. 54— Unregistered sale certificate and deed 
of release by President of District Board does 
not satisfy requirements of S. 54 and no title 
passes to purchaser — Held, also sale certificate 
even if held to be valid conveyance, the trans- 
fer is invalid under Bengal Local Self-Govern- 
ment Act (3 of 1885). S. 133 (d). R. 93— 
Held also it did not eve.i constitute valid 
contract of sale as it contravened R. 103. 

Where land being sold to the highest bidder 
for Ks. 1,280 by the Di.stiict board, a .sale 
certificate (not registered) was issued to the 
purcliascr, but the property not having been 
specifically described theiein. the Chairinan of 
the District Hoard executed in favour of the 
purchaser a regi.stered deed of release which did 
not, however, purport to be a conveyance and 
was stamped as a release : 

//Ad, (i) that by the documents no valid 
title passed to the purchaser, as the unregistered 
sale certificate could not operate as a con- 
veyance and that the deed of release was 
inoperative to transfer title because title to land 
could not pass by a mere admission when the 
Statute required a deed ; (F. 141, C. 1.] 

(2) that even if tlie rele.»se was construed as 
a conveyance as this document as well as the sale 
certificate, though sealed and signed by the 
Chairman, were not signed by two members of 
the Hoartl, the sale was invalid, being in contra- 
vention of R. 98 of the Statutory Rules made 
by the Lieutenant-Governor on the 15th Decem- 
ber, 1885, under S. 138 {<i) of the Bengal Local 
Self-Gavcrninint .\jt (III of 1885 H. C.). 

|P. 141, C. 2.) 

(3) that these documents did not constitute 
even a valid contract for sale, as it was not 
sanctioned at a meeting of the Hoard, or executed 
in accordance with R. 103 of the District Board. 

[P. 144. C. 2.J 

(b) Practice — Plaintiff must succeed on his 
allegation he cannot be given an opportunity to 
complete his title. 

That the purchaser, who came into Court as 
plaintiff for recovery of possession of the land 


and declaration of title thereto, must succeed on 
proof of a valid title and was not entitled to a 
postponement to entitle him to complete his 
title by securing a duly e.xecuted instrument 
from the J>istrict Board. [P. 144, C. 2.} 

(c) Bengal Local Self-Government Aci 
(3 of 1885), S. 138 (d), Rr. 93 and 93-Not ultra 
v/;rr—R. 93 is mandatory— Scope and effect of 

rules, pointed out. 

93 ‘‘nd g8 of the Statutory Rule.s made 
by the Lieutenant-Governor under S. 138 (d) of 
the Bengal Local Self-Government .\ct are not 
ultra Z'lrt's and R. y8 is not merely directcry but 
is mandatory, iind must be read along with R. 93; 
the effect of tliese two rules is that no immov- 
a)>le property vested in a District Board can be 
sold except with the previous approval of the 
Local Govcinment and except by an instrument 
under the common seal signed by the Chairman 
and by two members of the Board. 

(P. 141, C. 2.] 
Bengal Local Self-Government Act 
(3 of 1885', S. 133 id) — Scope of power to make 
rules Rules can be made for restricting aliena- 
tion and providing formalities to be observed for 
such alienation — Rules can limit extent and mode 
of power of aUenation. 

>. 1 38 (</) of the Bengal Local Self Govern- 
rnent Act, which authorises the Lieutenant- 
Governor to make rules consistent with the Act 
for the purpose of regulating the powers of 
District Boards to transfer property, authorises 
him not only to frame rules which impose res* 
trictions on alienations but also to frame rules 
which prescribe the formalities to be observed 
when alienations are made. 

(P. 141, C. 2 & P. 142, C. I.] 

.\ rule framed for the purpose of regulating 
the power to transfer property may deal with the 
extent as also the mode of exercise of that 
power, though it cannot prevent or prohibit the 
exercise of the power. |P. 142, C. 1.] 

(e) Interpretation of Statute — Interpretation 
put upon by officers concerned though not con- 
clusive is of great weight- 

Courts in construing a Statute will give much 
weight to the interpretation put upon it at the 
lime of its enactment and since, by those whose 
duty it has been to construe e.xecute or apply it 
although such interpretation is not conclusive 
upon the Courts. rp. 142, C. 3.] 

<f) Interpretation of Statute — No universal 
rule — Whole scope of statute must be seen — 
Intention of legislature must be found out. 

No universal rule can be laid down for the 
construction of Statutes. As to whether man- 
datory enactments shall be considered directory 
only or obligatory with an implied nullification 
for disobedience : it is the duty of Courts of 
Justice to try to get at the real intention of the 
Legislature by carefully attending to the whole 
scope of the Statute to be construed. 

[P. 143, C. 1.] 

(g) Interpretation of Statute— Rules where to 
be construed as mandatory and when directory 
explained and pointed out. 

Where powers or rights are granted with a 
direction that certain regulations or formalities 
shall be complied with, a rigorous observance of 
them is regarded essential to the acquisition of 
the powers or rights. But where a public duty is 
imposed and the Statute requires that it shal 
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be performed in a certain manner or wiihin a 
certain time or under other specihed conditions, 
such prescriptions may well be regarded as in- 
tended to be directory only, when injustice or 
inconvenience to others, who have no control 
over those exercising the duly. Would result, if 
such requirements were deemed esseniial and 
imperative. <- . > -‘t a.) 

(h) Contract— Implied— Parol contracts by 
corporation if within scope of power and if not 
required to be made with formalities can be 
specifically enforced. 

Where a Corporation is acting wiihin the 
scope of the legitimate purposes of iis institu- 
tion, even a parol contract made by its authoiis- 
ed agents raises implied promises, for the 
enforcement of which an action may well lie, 
specially where there is no express statutory 
requirement of a contract under seal and the 
benefit of the contract has been enjoyed by the 
Corporation ; provided, the contract is not by 
Statute positively required to be under seal or 
it is not ultf’a vires in the sense that it is be- 
yond the scope of the authority of the Corpora- 
tion under any circumstances. (P. 145, C. 2.] 

(i) Contract Act (9 of 1872), S. 23— Later 
contract between same parties inconsistent with 
former operates as rescission but not so when 
latter is unenforceable. 

One contract is rescinded by another between 
the same parties, when the latter contract is 
inconsistent with, and renders impossible the 
performance of the former. But if it turns out 
that the later contract cannot operate as ..the 
parties intended, it does not have the effect, 
by implication, of affecting their rights under 
the former contract. 

[P. 146, C. 2 & P. 147. C. 1.1 

(j) Contract Act (9 of 1872), S. 23 — Contract 
rescinded other party is not liable — Such resci- 
ssion must be proved. 

Where one party by acts and conduct, evinces 
an intention no longer to be hound by his con- 
tract, the other party will be justified in regard- 
ing himself as emancipated from continued 
liability under the contract. But such an 
abandonment of the contract must be made out 
by clear and precise evidence. [P. 147, C. 1 & 2.] 

(k) Contract Act (9 of 1872). S. 23— Contract 
by Corporation invalid — It is bound to refund 
money received. 

Where a Corporation receives money or pro- 
perty under an agreement which turn.s out to l>e 
or illegal, it is not entitled to retain 
it: either it must return it or make compensation 

for it. [P. 140, C. i .1 

(l) Civil P. C. (5 of 1903), O. 41, Rr. 22 (3) and 

^ — Cross objection against co-respondent can 
only under special circumstances be allowed. 

A respondent in an appeal is not ordinarily 
entitled to urgecross-objections exceptas against 
the appellant, but under special circumstances of a 
case the Appellate Court can, under the provisions 
ofO. 41, Rr. 22 (3) and 33, give effect to the 
cross-objections of one respondent against 
another. [F. 149, C. 2.] 

Rash Behari Ghose and Dhirendra Lai 
Kastgir — for Appellants. 

MoAendm Nath Ray and Gunada 
Charan Sen — for Respondent. 


Kshitis Chunder Sen — for District Board. 

Mookerjee» J. — The history of tlie litiga- 
tions, which have culminated in these 
appeals, consists principally of matters of 
record, and has not formed the subject of 
controversy in the elaborate arguments 
addressed to this Court. In IS*J5, one 
Run Kamal Saha made over a sum of 
monev to the District Doard of Chittagong 
for the acquisition of a tract of land, in 
order that a tank might be excivatetl thereon 
for the henetit ot the inhabitants of the 
locality. On the I5th June, 1897, the 
usual declaration was publi.shed under the 
Land Acquisition Act; the land was. in due 
course, delivered to and became vested in 
the District Board on the llth and ;2lst 
February. 1898. It subsequently transpired 
that Ram Kamal Saha, the donor, was not 
moved by motives of public philanthropy, 
but that his real object as also the object 
of Ramsundar Saha, now represented by 
the appellants, his three sons, was to spite 
his relation Ramkumar Saha (the respon- 
dent in these appeals), who was owner of a 
substantial portion of the property acquired. 
As Afr. Skrine, the then Commissioner of 
the Chittagong Division, observed, the 
country was honeycombed with banks, and 
it was simply monstrous to wish to pull 
down godowns and buildings to excavate 
another tank. The result was that, on the 
7bh March, 1898, the District Board decid- 
ed to abandon the project; bub as possession 
of the land acquired had already been taken, 
the Government was nob fit liberty to with- 
draw from the acquisition under S. 48 (1) 
of Act I of 1894. The Bengal Govern- 
ment accordingly informed the Commis- 
sioner. on the 21st May, 1898, that the 
Government could not withdraw from the 
acquisition of the land at that stage, and 
forwarded the opinion of the Superintendent 
and Remembrancer of Legal Afifairs, that if 
the Bojxrd did nob want the land, they 
could arrange with the original owners or 
others to take the land off their hands at 
the price paid for its acquisition. On the 
29th August, 1898, the Board intimated to 
Ramkumar Saha that as they had abandon- 
ed the project, it had become necessary to 
return the land to its original owner, and 
they enquired of him, whether he was 
willing to take back the land on payment 
of Rs. 25 as the expenses of acquisition. 
The owner, who was obviously anxious to 
get back the land, which he had lost by 
reason of what was essentially an unwarrant- 
able misuse of the machinery provided 
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in the Lind Acquisition Act, deposited 
the amount in the Trensurv on the 6th 
Septemlier. ISdS. The L:ind Acquisi- 
tion Collector, apparently in ignorance of 
these proceeuings, called upon Kanikuinar 
Saha on the Ulrh December, 1896 to I'eceive 
Rs. o3.S-d-6 as compensation for that portion 
of his land which had been acquired for the 
benelit of the District Board. On the 10th 
January, 1699. Rainkumar Saha wrote to 
tlie Land Acquisition Collector and refused 
to take the compensation money (ui the 
ground that he had already accefited and 
acted 11 ])' -n the olTerof tlie Board t'- retrans- 
fer the land to him on payment of Rs. 25. 
The sum held in dei)Osit by the Land 
Acquisition Collector as compensation was 
subsequently made over by him to the 
District Board. The District Board, how- 
ever, did not execute a conveyance in favour 
of Ramkurnar Saha, and, so far as we can 
gather, the latter also did not jire^s for a 
regular deed. The reason, no doubt, was 
that notwithstanding the proceedings for 
ac<iuisition, he continued in actual occupa- 
tion of the land. >ioro than two years latter, 
on the 27th November, 19o0. the liand 
Acquisition Collector intimated to Ram- 
kumar Saha that Rs. 957-11-1, had been 
spent for acquisition of the land, tliat 
Rs. 53H-5-G. which at one time stood to his 
credit a.s owner of the land acquired, had 
been made over to the District Board, and 
that the land would be given to him on 
payment of the balance. Rs. 491-5-7. 

'1 his ofi'er, so far as can be made out from 
the record, covered not only the land of 
Ramkurnar Saha which had been acquired 
for the District Board, but also other lauds 
in the neighbourhood which had been 
acquired for the purpnsesof the same project 
of excavation of a tank. On the 4th Decem- 
ber. 1900. Ramkurnar Saha deposited in 
the Treasury the entire sum of Hs. 957-1 1-1 ; 
and on or about the same date, a draft 
conveyance in his favour was drawn up on 
a stamped paper purchased at his cost 
for Rs. 10. The conveyance, however, 
for some unexplained reason, was neither 
executed nor registered. Aliout a year 
later, on the 2Dd August, 1901, the Bengal 
Government intimated to the Commissioner 
of the Chittagong Division that the land 
should be offered to the original owners 
at cost price, and that if they declined, 
it should be sold by public auction. The 
letter added that in either case, the 
net sale-proceeds should be given to the 
donor or his personal representatives, who 


had paid the cost of acquisition. On the 
24th February, 1902, the District Board 
issued a letter to Ramkurnar Saha and 
informed him that if he did not, within 
tiiirty days, deposit Rs. 538-5-6 as price 
of the land and Rs. 13-9-6 as cost of 
acquisition {total Rs. 55M5-0) to take 
i)ac!-: his land, the land would be sold by 
public auction. Obviously, the District 
Board autberities overlooked tliat a much 
larger sum than what was demanded had 
alre.idy been deposited by Ranjkumar Saha. 
Tlie recci'd does not show what reply was 
submitted by the latter. Me know/how- 
ever, that on the 20th October. 1902, the 
Land Acquisititm Collector intimated to 
Ramkumar Saha and sevei al other j)ersons 
(some of them apparently his superior 
landlords and others his ten mt.s) that they 
should, on payment of Rs 872-2-3 within 
6th November. 1902, take back the land, 
and that, otherwise, it would bo sold by 
public auction. The notice exjilained, on 
the face of it. that the sum demanded was 
obtained by deduction of Rs. 118-9-9, that 
is. 15 per cent, from Rs. 990-12-0 (which 
was the cost of acquisition of the land in 
four parcels under four declaratkns; the 
respective amounts wereRs. 50-8-3,36-11-0, 
62-8* 1 0 and 841 • 10-0). The record does not 
show what followed upon this notice ; but, it 
is plain, that the Land Acquisition Collector 
overlooked that a much laj'ger sum than 
what he demanded had been deposited 
nearU' two I'ears before. The position 
now was that Ramkumar Saha did not get 
a title-deed for the whole land, although 
ho had fully complied with the requisition 
of the District Board and of the Land 
Ae(|uisition authorities. Meanwhile on 
the 1/th May. 1903, the Commissioner of 
Chittagong had asked permission of the 
Board of Revenue to re.store the acquired 
land to the original owners. Why this 
was done is not explained, because we 
know that on two previous occasions, 
namely, on the 2lst May, 1898 and on the 
2n<l August. 1901, the Local Government 
had, expressly or impliedly, approved the 
proposal for re-traosler of the land to the 
original owners; it is useless to speculate 
whether the letter of the 17 ch May. 1903 was 
written because the previous correspondence 
and the orders contained therein ivere over- 
looked. The record shows that on the 
29th May. 1903 the Boai'd of Revenue held 
that their sanction was not necessary, and 
that as the land had vested in the District 
Board, the latter were competent to effect 
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the proposed re-transfer to the original 
owners What action was taken by the 
District Board on receipt of this reply does 
not transpire from the evidence on the 
record : but we find that on the 24th March, 
1904, Ramkumar Saha petitioned to the 
District Board for retui-n of Rs- 992-11-1. 
which had been in deposit then for several 
years (the sum was made up of Rs. 25 
paid on the 6th September, 1898, Rs. 10 
paid on account of stamp on the 3rd 
December, 1900, andRs. 9.)7-ll-l deiwsited 
on the 4th December 1900). No notice 
was taken of this application by the District 
Board authorities. Ramkumar Saha waited 
for three years and rene'.ved his a]^plication 
on the 9th .lune, 1907, but with no better 
result. He again renewed his application 
on the 12th August, 1907. I'pon this appli- 
cation, theChairman of the District Board, 
on the 26th December, 1907, directed that 
the sum might be refunded, because, in his 
opinion the land should be retained and 
the tank constructed ; be added in his note 
that the acceptance of the refund by Ram- 
kumar Saha would estop the latter in any ; 
claim on the unexecuted conveyance ; and 
he specifically directed that the applicant 
might be asked to take the money. This 
instruction, however, was not carried out : 
the order of the Chairman was not notified 
to Ramkumar Saha, nor was the money ever 
paid or tendered to him, though an attempt 
is made in the oral evidence to show that a 
clerk of the District Board Office verbally 
communicated the substance of the order of 
the Chairman to an officer of Ramkumar 
Saha. The fact remains that the money is 
even now in the hands of the District Board 
authorities. On the 22nd February, 1909. the 
District Board put up the land to auction. 
Ramkumar Saha, who was in occupation all 
this time, as soon as he was appraised of the 
intentions of the Board, appeared and object- 
©d to the sale, on the ground that the Board 
had already contracted to sell the property 
to him. The objection was summarily over- 
ruled and the property was sold to Ram- 
sundar Saha as the highest bidder for 
Rs. 1,280. On the 14th May, 1909, what is 
called a sale certificate was issued to the 
purchaser ; as the property was not specific- 
ally described in this document, the Chair- 
man of the District Board executed in favour 
of the purchaser a deed of release on the 
12th July 1909. Symbolical possession of 
the property is said to have been delivered 
to the purchaser on the 17th August, 1909 ; 
but he was not able to obtain actual posses- 


sion. The result was that on the 28th 
September, 1909, the purchaser instituted 
four suits in the Court ol the Mvtnsif of 
Chittagong for declaration of title by pur- 
chase arid for recovery of iX)Ssessiou from 
Ramkumar Saha ; the District Board ot 
Chittagong was not joined us a party delen- 
dant to these suits. Tlie purcliaser insti- 
tuted four different suits, apparently on the 
ground that the land had been aciiuired in 
four distinct parcels on the basis of four 
declarations under the Land Acquisition 
Act. On tiie 16th December 1999, Ram- 
kumar Saha instituted a cross suit in the 
Court of the Subordinate dudgo ot Chitta- 
gong, against Runsundiu* Saha, the pur- 
chaser. and the Chatrinin of the District 
Board. The suit relates only to that portion 
of tlie land which had originally belonged 
to Ramkumiu: Salia. The i>iaint formulates 
the relief claimed as follows : first, that the 
title of the plaintiff in kaemi dar/apa right 
and right by adverse ])Oe9essioiJ he declared; 
secondly, that the purchaser defendant be 
restrained io his attempt to take possession ; 
thirdly, that the District Board be made to 
execute a conveyance in bis favour and that 
his posses.-iion be confirmed ; fourthly, that 
he be awarded a decree for damages for 
Rs. 1,957-11*1 with interest and costs; 
fifthly, that he be granted such relief as the 
Court might think fit. Subsetiuently to the 
institution of this suit, the suits in the 
Court of the Munsif were transferred to the 
Court of the Subordinate Judge, and the five 
suits were tried together. The Subordinate 
Judge, in the suit of Ramkumar Saha, 
allowed him a decree for Ks, 992-11-1 
against the District Board, with interest 
thereon from date of judgment until pay- 
ment. In the suits by Ramsundar Saha, 
the Subordinate Judge gave him a decree 
for ^xjssession with mesne profits and 
costs against Ramkumar Saha. Four ap- 
peals were then preferred to the District 
Judge by Ramkumar Saha, namely, one 
appeal by him in his suit, and three 
appeals by him in three of the four other 
suits ; the lands comprised in these three 
suits were identical with what was com- 
prised in his suit. Consequently, the subject- 
matter of the controversy before the 
District Judge was restricted to that portion 
of the land which originally belonged to 
Ramkumar Saha. The District Judge, in 
the suit of Ramkumar Saha, modified, to his 
detriment, the decree of the primary Court. 
He confirmed the decree in his favour for 
Rs. 992-11-1 ; but he made the recovery of 
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this sum from the District Board conditional 
on his making over possession of the land to 
the Board within fj months. In the other 
three suits, brought by Ramsiindar Saha, he 
allowed the appeals of Rimkumar Saha and 
dismic^ed the claim h r possession on the 
ground that the sale of the :12nd February, 
190‘J was inoperative in law. The represen- 
tative^' of Ramsundar Saha, who had died in 
the interval, have perferred four app.eals to 
this Court and have contended that the sale 
mentioned was valid and operative. Ram- 
kumar Saha has prefeired a memorandum of 
cross objections in the apped which arises 
out of his suit and has argued that he had 
a good title lo the land and was, at any 
rate, entitled to a decree for specific p-.rfor- 
rnance against the District Board. Notice of 
the memorandum of cross-objections was. 
however, served at first only on the appel- 
lants, and when this was brought to the 
notice of the Court, the hearing of the 
uppeals was adjourned, at the request of 
the Counsel for the District Board, to 
enable him to consider the position and to 
receive ade^iuate instructions ; it was ulti- 
mately intimated to the Cou(t that the 
District Board supported the contention of 
the appellants and opposed the cross- 
objections of their co-respondent, R tmkuraar 
Saha. The appeals have been elaborately 
argued on both sides, and the point.s which 
emerge for consideration as also the facts 
whereon they r.re based maj be briefly 
summarised. 

The land now in dispute admittedly be- 
longed originally to Ramkumar Saha. At 
the instance of Ramkamal Saha and Ram- 
sundar Saha, the land was acquired under 
the Land Acquisition Act and was vested 
in the Chittagong District Board for the 
excavation of a tank. The project was sub 
sequently abandoned, and the District Board, 
with the concui-rence ol the Local Govern- 
ment, decided to return the land to the 
original owner on payment of the actual 
exj>enses of the acquisition, as no compen- 
sation had been previously paid to him. 
The District Board, through their Vice- 
Chairman, then made an ofifer to Ramkumar 
Saha to return the land to him, if he paid 
Rs. 25 as the expenses of the acquisition. 
This offer was forthwith accepted, and the 
money was deposited in the Treasury. 
Though no formal conveyance was executed, 
Ramkumar Saha continued in occupation, 
presumably on the strength of this agree- 
ment. Two years later, a second offer was 


made to Ramkumar Saha by the Land 
Acquisition Collector, on behalf of the Dis- 
trict Board, to transfer to him the whole 
of the land acquired (inclusive of the land 
covered by the previous agreement) if he 
would p iy Rs. 957-11-1, which had been 
assessed as compensation. This offer also 
was accepted, and the amount demanded 
Was forthwith deposited. A draft convey- 
ance was prepared, but was not executed for 
some unexplained re.ison. More than a year 
later, tlio District Board, through their 
Chairman, oliered to Ramkumar Saha to 
re-transfer to him his portion of the land on 
payment of Rs. 538-5'6, the amount assess- 
ed as compensation therefor, and Rs. 13-9-6, 
the proportionate amount of expenses of 
acquisition. A few months later, the land 
Acquisition Collector, on behalf of the 
District Board, offered to re-transfer the 
land to Ramkumar Saha, his landlords and 
his tenants, if Rs. 990-12-0 was paid. 
What took place on these offers, does not 
transpire from the record ; but two years 
later, Ramkumar Saha petitioned for refund 
of his deposit ; this was of no avail, and a 
renewed application three years later was 
equally fruitless. On a third application 
by him, some months later, the Chairman 
of the District Board directed a refund, 
but his order was neither communi- 
cated nor carried out. More than a 
year afterwards, notwithstanding protest 
by Ramkumar Saha, the District Board 
put up the land to auction, when it 
was purchased by Ramsundar Saha, who 
had, 11 years earlier, set the machinery of 
the Land Acquisition Act in motion to 
deprive his rival of the land in suit. The 
purchaser, however, was not able to obtain 
actual possession, and was obliged to sue 
for recovery of possession, with the result 
that a cross-suit was instituted by Ram- 
kumar Saha with a view to perfect his own 
title or to recover damages from the District 
Board, The outstanding features of the 
case, then, are, that Ramkumar Saha has 
never been paid any compensation for his 
land, and has, on the other hand, paid to 
the District Board authorities, with a view 
to obtain a re- transfer thereof, a sum of 
Rs. 992-11*1, of which the Board had 
enjoyed the benefit for 9 years at the date 
of the institution of the suit. The only 
question is. what are the legal rights of the 
parties ; for there is not much room for 
doubt as to where the ustice of the case lies. 

It is convenient to examine, at the outset, 
the position of Ramsundar Saha, who was 
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the first to come into Court and to launch 
these litigations. 

There is no controversy that under S. IG 
of Act 1 of 1894, the title vested absolutely 
in the District Board when possession of 
the land acquired was taken by the Col- 
lector on the 11th and 21st February 1898. 
The question arises, whether that title has 
been subsequently transferred to Rimsundar 
Saha. The District Judge has held that 
the answer must be in the negative. The 
purchaser relied upon the sale certificate 
granted to him on the 14th May, 1909 and 
the release executed in his favour on the 
12th July, 1909 : the Court of appeal below 
has held that neither is of any avail. S. 54 
of the Transfer of Property Act, provides 
that a sale of tangible immovable property 
of the value of Rs. 100 and upwards can be 
made, only by a registered instrument. 
The sale certificate was not registered and 
cannot consequently oi>erate as a valid 
conveyance. The release was registered, 
but it does not purport to be a conveyance, 
and was stamped, nut as a conveyance 
but as a release ; as stated on the face 
of it, it was granted, because the property 
covered by the sale-certificate was not 
described with sufficient precision in that 
document. A release of this character 
cannot operate to transfer title, because, as 
has been repeatedly ruled in this Court, title 
to land cannot pass by a mere admission 
when the Statute requires a deed : <7 adxi Nath 
Poddar v. Rup Zal Poddur {\)\ Dharam 
Chand Bold v. Mouii Shahu (2) and Narak 
Lalv, Thagoo LaZ (3). The decision in 
Semendra Nath Mukerji v. Kumar Nath 
Roy (4) [ which at an earlier stage is reported 
as Hemendra Nath Mukerjee v. Kumar 
Nath Roy (5)] is distinguishable ; there 
this Court held upon a construction of all 
the terms of the particular instrument that 
though called a deed of disclaimer it 
operated as a deed of transfer ; the Court 
did not formulate any general proposition 
of universal application that a deed of 
release has always the same operation as a 
conveyance. But, even if the release in 
this case could, by any stretch of language, 
be construed as a conveyance, there would 
be a fatal objection to its validity. Neither 
the release nor the sale certificate fulfils 


(0 (1906) 33 Cal. 967. 
y) (1912) 16 I. c. 440. 

(3) (1912) 13 I. C. 4 S.S- 

(4) (1908) 12 C. W. N. 478. 

(5) (1905) 32 Cal. 169. 


the requirements of R. 98 of the Statutory 
Rules made by the Lieutenar)t*Governor on 
the I5th December, 1S85 under 8. 1 -18 (d) of 
Bengal Act 111 of 1885 B. C. (Bengal Local 
Self-Government Act). R, 98 is in these 
terms : “ Every transfer of immovable 

property, vested in a Board, shall be made 
bv an instrument under the common seal, 
signed by the Chairman and by two mem- 
bers ol the Board, and, whore these rules 
require the previous approval of the Com- 
missioner of the Division, the fact that the 
transfer is signed with such a]iproval shall 
be distinctly expressed.” This rule must 
be read along with K. 93, which, so far as 
relevant to the present matter, provides 
that “ no immovable property vested in a 
District Board shall, except with the 
previous approval of the Local Go3ernment 
and in such a manner and on such terms 
and conditions as that Government may 
approve, be transferred hy the Board by 
way of sale.” The eflect of these two 
rules, consequently, is that no immov- 
able property vested in a District Board 
can be sold, except with the previous 
approval of the Local Government and 
except by an instrument under the 
common seal signed by the Chairman 
and by t«o members of the Board.' 
Neither the sale certificate nor the release 
fulfils this condition, as both the docu- 
ments, though sealed and signed by the 
Chairman, were not signed by two members 
of the Board. The appellants have sought 
to escape from this difficulty by a twofold 
argument, namely, that Rr. 93 and 98 
are ultra vires^ and, secondly^ that R. 98, 
if intra vires, is directory and not manda- 

toi*y- 

In support of the first contention, refe- 
rence has been made to Ss.20 and 138 {d} 
of Bengal Act III of 1885 B G. The former 
section defines a District Board as a body 
corporate with power to acquire and hold 
property, both movable and immovable, 
and, subject to any rules made by the 
Lieutenent-Governor under the Act, to 
transfer any such property held by it and 
to contract and do all other things neces- 
sary for the purposes of the Act. A District 
Board has, consequently, x>ower to transfer 
property held by it, subject to any rules 
made by the Lieutenant-Governor under 
the Act. S. 138 (d) authorises the 

Lieutenant Governor to make rules consis- 
tent with the Act for the purpose of regu- 
lating the powers of District Boards to 
transfer property. The appellants have 
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argued thab this authorises the Liutenaut- 
Governor to frame rules which impose 
restrictions on alienations, l)ut not to frame 
irules which prescribe the formalities to 
,1)6 observed when alienations are made. 
After c ireful consideration of the argument 
addressed to u?, we are unable to accept 
this contention. The expression 'rcgul.ite 
the powers, ’ when applied to a rule, 
ap]‘e:irs to us to be comprehensive enough 
10 include, not only rules which restrict 
the ])r)wer ot alienation to ])roperty of 
specitied value and kind, hut also rules 
which regulate the mode in which the 
alienation is to be elTected. It is con- 
ceivable, for instance, that the rules mav 

• 

jirescribe that a District Hoard may 
sell land for one purpose and not for 
another, or that the sde can be made 
only with the assent of the Local Govern- 
ment when the value of the land exceeds 
a prescribed limit, or that the conveyance 
is, in certain cases, t > be executed by the 
Chairman alone, while, in other cases it is 
to be signed by the Chairman and a member 
of the Board. Rules framed in this behalf 
may, without undue stretch of language, be 
deemed to be rules regulating the powers of 
the District Board. The term ‘regulate’ 
•is defined as follows in the Oxford Diction- 
ary. Voi. Vm. page 379: “to control, 
govern or direct by rules or regulations : to 
subject to guidance or restrictions ; to adapt 
to circumstances or surroundings . ” Con- 
sequently, a rule to regulate a j-jower may 
be a rule to restrict the exercise of the 
power as also a rule to guide the exercise of 
the power ; though, as Lord Davey said in 
Mtinicipal Corporation of Toronto v. 
Virgo (0), authority to regulate does not 
include a power to prevent or prohibit, 
because, in the language of Lord Watson in 
Attorney-General {Ontario) v. Attorney- 
General {Dominion of Canada) (7), a power 
to regulate assumes the conservation of the 
thing which is to be made the subject of 
regulation. Subject to this qualification, a 
|rule framed for the purpose of regulating 
the power to transfer property may deal 
jwith the extent as also the mode of exercise 
|of that power. In our opinion, Rr. 93 and 
i9B ore nob ultra vires. In the interpreta- 
tion of the scope of S. 138 (d), some stress 
may also be laid upon the circumstance that 
immediately after the enactment of the 
section by the Legislature, the construction 


(6) (1896) App. Cas. 88. 

(7) G896) App. Cas. 348. 


DOW accepted by us was placed thereon by 
the authority charged with the duty of 
framing the rules. As was explained in 
Biileshwor Bagarti v. Bharjiratki Dass (8), 
it is a well-settled principle of interpreta- 
tion that Courts in construing a Statute will 
give much weight to the interpretation putj 
upon it, at the time of its enactment andl 
since, by those whose duty it has been to' 
construe, execute and apply it. although- 
such interpretation has not by any means a! 
controlling etfect uj-ion the Courts and 
may be disregarded for cogent and per- 
suasive reasons. We may add that if 
the contention of the appellants were to 
prevail, the object of the Legislature would 
ol)viously he defeated ; insteadof a simpleand 
definite rule as to the mode in which trans- 
fers are to be effected, we would have here 
all the uncertainty which prevails in other 
systems of law as to the manner in which 
transfers may be validly effected by a cor- 
porate body. 

In supixjrt of the second contention, 
namely, that R. 9$. if not ultra vires, is 
merely direc:ory and not mandatory, it has 
been argued that the rule does not, by the 
use of negative words, expressly provide 
that a valid transfer can be effected in no 
other way, and reference has in this connec- 
tion been made to the decisions in Liverpool 
Borough Bank v. Turner {d) Cole v. 
Green (10 . In the first of these cases, it 
was ruled that although the Merchant 
Shipping .4cb. 1854. contains no provision 
negativing the validity of a mortgage made 
otherwise than according to the terms of the 
Act, the whole scope of the Act is to that 
effect, and an equitable mortgage is conse- 
quently invalid. In the second case, it was 
ruled that a contract within the scope of 
S. 151 of Statute 3 A I, Will. IV. Ch. 68, 
is not void, though not signed “by the 
Commissioners, or by any three of them, or 
by their clerk,” as prescribed by that 
section. In ouropinion, the contention of 
the appellants is not well founded. R. 98 
must be read along with R. 93, and the 
latter rule does use appropriate words to 
indicate that no immovable property vested 
in a District Board can be transferred by 
way of sale, except in such manner as the 
Local Government may approve. The inten- 
tion is clearly manifest that a transfer shall 
not be made except in the manner pres- 


(8) {190S) 35 Cal, 701. 

(9) (i860) 1 Johns. & Hem. 159. 
(10) (1843) 6 M. and G. 872. 
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cribed by R. 98. The whole aim and object 
of the law would plainly be defeated, if here 
the command to do the thing in a particular 
manner did not imply a prohibition to 
do it in any other ; indeed, the language 
used in R. 93 leiives no room for doubt 
as to the intention : Jolhf v. Hancock (11); 

In re Dickinson, Ex p irte Rosenfkal (12). 
The decisions relied upon by the appellants 
are clearly of no avail. The observations 
of Lord Campbell, L. C., in Licerpool 
Borough Bank y. Tamer (9), show that a 
transfer in a mode other thin that prescribed 
may be null and void, even though there 
are no negative words in the Statute 
declaring that all transfers in any other form 
Ishall be null and void. Mo universal rule 
can be laid down for the construction of 
Statutes, as to whether mandatory enact- 
ments shall be considered directory only or 
obligatory with an implied nullification for 
disobedience ; it is the duty of Courts of 
Justice to try to get at the real intention of 
the Legislature by carefully attending to 
the whole scope of the Statute to be con- 
Istrued: Howard v. Bodington (13). The 
decision in Cole v. Green (10) seems, at 
first sight to assist the contention of the 
appellants, but, on closerexamination, turns 
out to be cleirly distinguishable, as there 
the clause in question, according to strict 
grammatical construction, was held not to 
form part of the proviso; the judgment of 
Tindal, C. J,, shows that if the latter part 
of the section could be treated as part of the 
proviso, it would have been deemed impera- 
tive and not directory only. Here, however, 
R. 98, when read with R. 93, shows that 
the requirement as to signature by two 
members of the Board is mandatory and not 
directory. This is shown also by an 
application of a useful test, namely, do the 
etatntory prescriptions affect the perfor- 
mance of a duty or do they relate to a 
privilege or power. It is well settled that 
where powers or rights are granted with a 
direction that certain regulations or formali- 
ties shall be complied with, it is neither 
unjust nor inconvenient to exact a rigorous 
observance of them as essential to the 
Bcquisition of the right or authority con- 
ferred zGaldotu V- Pixell (14). On the other 
hand, where a public duty is imposed and 
the Statute requires that it shall be 

(>0 (1852) 7 Ex. 820. 

(12) (18S2) 20 Ch. D. 315. 

(> 3 ) (1877) 2 P. D. 203. 

(m) (1877) 2 C. P. D. 562. 


performed in a certain manner or within 
a certain time or under other speci- 
fied conditions, such prescriptions may well 
be regarded as intended to be directory only, 
when injustice or inconvenience to others, 
who have no control over those exercising 
the duty, would resull}, if such requirements 
were deemed essential and imperative. The| 
distinc:;ion between the two classes of casesi 
is illustrated by the decisions in Ward v. 
Beck Strplcton y. llaijmen The 

Andalusian (17), Lc Feuvre v. (Is), 

Cope V. Thamas Haven Dock Raiboay 
Company (19), Dignle v. Lomion and 
Blxckwail Railway Company {-19), Frend 
V. Dennett (21). Cortiwni Mining Company 
V. Bennett (22). Irish Peat Company v. 
Phillips (23) ; Alma Spinning Company, 
In re, Boltomley' s case (24) and Gifford d 
Bury Town Council, In re (25). These 
cases show that when a public body or a 
Company is established by Statute or 
incorporated for special purposes only, and 
is altogether the creature of Statute Law, 
the prescriptions for its acts and contracts 
are imperative and essential to their vali- 
dity. The case oi Frend v. Dennett ('ll) 
is specially instructive. The Public Health 
Act, 1848*, enacted that contracts exceed- 
ing £ 10 in value should be sealed with 
the seal of the Board ; that they should 
contain certain particulars ; and that every 
contract so entered into shall be binding ; 
provided always that before contracting 
for the execution of any work, the Board 
shall obtain from the surveyor a written 
estimate of the probable expense of execut- 
ing it and keeping it in repair. The first of 
these requisites was decided to be impera- 
tive. and a contract unsealed was consequ- 
ently held inoperative against the Board 
and the rates. But the provision which 
required an estimate, was held to be merely 
a direction or instruction for the guidance 
of the Board and not a condition precedent 
essential to the validity of the contract: 


(is) (1863) 13 c. B. (N. S.) 668. 

(16) (1864) 2 H. & C. 918. 

(17) (1878) 3 P. D. 1S2. 

(18) (1857)8 El. & Bl. 321. 

(19) (1849) .1 Exch. 841. 

(20) (1850) 5 Exch. 442. 

(21) (1858) 4 C. B. (N. S.) 576. 

(22) (i860) 5 H. & N. 423. 

(23) (1861) I B. & S. 598. 

(24) (1880) 16 Ch. D. 681. 

(25) (1888) 20 Q. B. D. 368. 
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Hunt V. Wimbledon Local Board (26', 
Eaton V. Basker (27). Brooks v. Torquay 
Corporation (28), British Insulated Wire 
Company v. Prescot Urban District Coun- 
cil ( 29 ), A'ozcell w Mayor of Worcester 
and Boner v. Mitchell (31). This meets 
completely the argument of the appellants 
that if any of the provisions of R, 98 be 
deemel mandatory, the same character 
must he imputed to all its provisions. The 
view we take is supported by the principles 
deducible from the decisions in Ashbury 
Hallway C’trriaqe A Iron Company v. 
Riche (32). Chasteauneuf v. Capeyron (33) 
and Younq w A/ayor of Lecoington Cor- 
poration (31). In the case last mentioned, 
the House of Ljrds ruled that S, 174 of 
the Puljlic Health Act, 1875, wliich enacts 
that every contract made by an urban au" 
thority whereof the value or amount exceeds 
£ 50. shall be in writing and sealed with the 
common seal of such authority, is obliga- 
tory and not merely directory. Lord Bram- 
well observed: “The Legislature has 
made provisions for the protection of rate- 
payers, share-holders and others, who must 
act through the agency of a representative 
body, by requiring the observance of certain 
solemnities and formalities, which involve 
deliberation and reflection. That is the 
importance of the seal. It is idle to say, 
there is no magic in a wafer. It continu- 
ally happens that carelessness and indiffer- 
ence on the one side and the greed of 
gain on the other, cause a disregard of these 
safeguards, and improvident engagements 

are entered into The decision may be 

hard in this c.ise on the plaintiffs, who may 
not hive known the law. They and others 
must be taught it, which can only be 
done by its enforcement.” A similar view 
has been taken in a long line of cases in 
the Courts of the United States, where 
the principle has been repeatedly affirmed 
that if the Charter or Constituent Act of a 
Corporation prescribes a particular mode in 
which the property of the Corporation shall 
be disposed of, thit mode must bo pursued : 
Platter v. Elkhart County (35), Croiv v. 


(26) (1871) 4 C. P. D. 48. 

(27) (1S81) 7 Q. H. D. 529. 

(28) (1902) I K. B. 601. 

(29) (1395) 2 Q. 13 . 463. 

( 3 *^) (1354) 9 Exch. 457. 

(3O (1350) 5 Exch. 415. 

(32) (>375) 7 H. L. 653. 

(33) (1882) 7 App. Cas. 127. 

(34) (1883)8 App. Cas. 517. 

(35) (1885) 103 Incl. 360=2 N. E. 544. 


Warren County{^C) zax^AShtmen v. Phillips- 
berg (37). The point was discussed with 
chiracteristic clearness and striking logical 
force in able and interesting opinions by 
Field, C. J., in what are known as the City 
Slip cases in California, where it was ruled 
that sales of real estate belonging to the 
city by its officers, under the authority of 
an ordinance not adopted in accordance 
wdth statutory requirements, were void and 
did nob pass title to the purchasers: Ale- 
Craken v. San Francisco 33), Grogan v. 
San Francisco (39) and Pimental v. San 
h ranatisco (40). There is thus no escape 
frorn the jKisition that neither the sale 
certificate nor the release has operated to 
transfer title to the appellants. 

It is further clear that they do not 
constitute even a valid contract for sale, 
because Rule 103 requires that every contract 
or agreement entered into by any District 
Board in respect of a sum or involving a 
value above Rs. 500 shall be sanctioned at 
a meeting, be in writing, be signed by the 
Chairman and two other members of the 
District Board and shall be sealed with the 

common sell of such District Board. The 

rule adds that unless so sanctioned and 
executed, such contract shall not be binding 
on the District Board. It has been finally 
aigued that the objection to the title of the 
appellants should not have been allowed to 

pievail, as the sale was admitted [Satvesh 
Chunder Sircar v. Dhunpul Singh (41)ll 
and that, at any rate, the trial should have 
been postponed to enable the appellants to 
complete their title by securing a duly 
e^cuted instrument from the District Board 
[Ganpnt Pandurang v. Adarji Dada- 
bhai (42)]. There is no force in either of 
these contentions. The appellants came into 
Court as plaintiffs and must succeed on proof 
of a valid title. Their title was challenged 

V defendants, and though the factum 
of the sale by auction was admitted, it was 
asserted that the title had not been trans- 
ferred thereby. The appellants had ample 
opportunity to produce a properly executed 
conveyance from the District 'Board, if 
^ey could, but they have not done so. 
The case before us clearly does not fall 
wdthin the c’ass of decisions where it has 


(36) (18S8) 118 Ind. 51 = 20 N. E. 642. 

(37 (1896) 53 N. J. L. 506 = 33 Atl. 852. 

(38) (i860) 16 Calf. 591. 

(39) (1861) i8 Calf. 590. 

(40) (1S63) 21 Calf. 351. 

(4O (1896) 24 Cal. 20. 

(42) (1877-79) 3 Bom. 312. 
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baen ruled that a suit need not be dismissed 
merely because the authority for its 
institution, such as a certificate under the 

Pensions Act, 1861, or S. 73 of the Land 

Registration Act, or, S. 60 of the Bengal 
Tenancy Act, or S. 4 of the Succession 
Lerbiticate Act, is not produced with the 
plaint. The cases on this subject will be 
found revnewed in the judgment of this 
Court in Sarat Chandra Bancrjce v. A Mirba 
Krishna Roy (43) and need nob be re- 
examined here. They are distinguishable, 
as the plaintiffs here had no title at all 
M the date of the institution of the suit 
We hold accordingly that the District 
Judge has correctly found that Ramsundar 
^ha had no enforceable title at the 
date of the commencement of his 
suits, which must be deemed to have 
own rightly dismissed. The inference 
follows that the title to the land in dispute 
IS still vested in the District Board, and, 
we must, consequently, examine the rights 
of Ramkumar Saha against that body, which 
form the subject of enquiry in his suit. 

There is no controversy upon one funda- 
mental point, namely, that after the land 
m dispute had become vested in the District 
■Doard, they abandoned the project to 

excavate a tank and obtained the sanction 
Of the Local Government to re-transfer the 
land to the original owner. The question 
18 , whether there is a valid contract for such 
wansfer enforceable at the instance of Ram- 
toimar Saha against the District Board It 

cannot be disputed that therewasanoffer 
by the District Board to Ramkumar Saha 
OQ the 3l8t August. 1898 , to re-convey the 

land to him upon payment of Es. 25 as 
Mtual expenses of acquisition, and that the 
offer was accepted by him when he made 

September, 
constituted an enforce- 
able contr^t. E. 102 of the Statutory 

*'^at every contract made by 
on behalf of a Board in respect of a sum 
w involving a value exceeding Es. 50 shall 
^ m writing and shall be signed by the 
Chairman or Vice-Chairman of the B^rd 

t^n.f “^s® "'‘‘S for r® 

^ lofn°^ -=• o®itter 

to contra°t apply respectively 

but any application ; 

ugnst i«y8 ^as, as a matter of fact 

aigne^he Vice-Chairman. Ifc has noi 

^ 43 ) (^i) u I. c. 187. 
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been proved that the Vice-Chairman had 

no authority to make this particular offer- 

' no copy of the rules, if any, framed by the 
District Board under S. 32 (^) of the Bengal 
lx)cal Self-Government Act as to the powers 
to be exercised by the Chairman or Vice- 
Chairman, has been produced. We must 
assume that the Vice Cliairman was compe- 
tent to make the offer, specially, us his act 
has never been specibcally repudiated in 

these proceedings. The document whereby 

** • was made, is apparently not 

in existence, and the draft copy kept in the 
office has been produced ; it is consequently 
impossible to say, whether the original bore 
the seal of the District Board ; but if a 
seal is necessary, it is to be presumed as 
Wd Denman says in Doe d. Pen,un„ton v 
Tamere (44), against the Corporation that 
averything has been done that was necessary 
to make it a binding contract upon both 
parties. The Statutory Eules, however do 
not expressly require that a contract of this^ 
description should be sealed. The omis-' 
Sion to affix the seal would not, therefore.' 
affect the validity of the contract. The 
strict rule of the ancient Common Law, no 
doubt, was that a Corporation could only 
act under its seal and was not bound by 
written contracts not undersea). This rule 
however, was relaxed in many cases at an 
early date and where a Corporation is act- 
ing Within the scope of the legitimate pm- 
poses of its institution, even parol contracts 
made by its authorised agents raise implied 
promises, for the enforcement of which an 
action may well lie, specially where there 
IS no express statutory requirement of a 
contract under seal and the benefit of the 
contract has been enjoyed by the Corpora- 

fiT.- ' ^ Wms.Saund. 

blo, 616, 1 Blackstone Com. 475* 

I^wfordv. Billericay Rural Council (45) • 

Douglass v. Rhyl Urban Council (46)! 

Melbourne Banking Corporation v. Brou- 

ml- ’ Columbia v. Patteson 

(48). This i,s borne out by the statement 
of try in his classical treatise on Specific 
Performance of Contracts, J911, S. 648 ; 

it appears to be clear that such part 
performance as will prevent an ordinary 
defendant from setting up the defence 
of the Statute of Frauds, will prevent 
the defendant Company from setting up 

(44) (i 84 «) 12 Q. B. qqS. 

(45) (1903) * K. B. 772. 

(46) (1913) 2 Ch. 407. 

(47) (1878) 4 A. C. 156. 

(48) (1813) 7 Cranch 299. 
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either that detence or a defence grounded 
on the absence of the corporate seal or 
of the btatutorv fortaalities in accordance 
with which the Company may he enabled 
to contract. Tliis was clearly laid down in 
the case of Wilson v. W'est ilorflepool 
H.ivboiir (t E.til/o nj Company (49) and 
there are other authorities leading to the 
same cjnclusion." Reference is then made 
to Marshall V. Corpora- 

tion (00), J/>i.riveU v. Dulwich College [ oi ) 
mentioned in C'lrter v. Ely [Dean) (52), 
London d' Birminyhom Railway Company 
V. Winter (53i, Earl of Lindsey v. Dreai 
Northern Railway Company (04), Crook 
w Corp'jr.ition of Sei/ord (OO) and Mayor of 
Droyheda v. Holmes (Oli). Aoiongst more 
recent decisions, reference may uselully be 
made to the judgment of Neville. •)., in 
Ho ire V. Kingsbury Urban Council (07), 
which shows that the e.'cception based upon 
the doctrine of part performance cannot be 
applied where, as in I-'rend v. Dennett (21) 
and in Young v. Mayor of Leaminnton 
Corporation (3 4), the c'>ntract is, by 
Statute, positively required to be under 
seal : to hold otherwise would in etl'ect be, 
as Lindley, L. J., said in Young v. Corpo- 
ration of Leamington (58) to repeal the 
Act ot Parliament and to deprive the rate- 
payers of that protection which Parliament 
intended to secure for them. In the case 
before us, however, the statutory rules do 
not render a seal necessary for the validity 
of this class of contracts, and the doctrine 
of part performance may well be applied : 
the District Board liave had the benefit of 
the money paid by Ramkumar Saha and 
have allowed him to remain in occupation 
of the land and to incur expenditure thereon 
for many years on the basis of the contract. 
It is worthy of note that the contract in 
this case is not ultra vires in the sense that 
it is beyond the scope of the authority of the 
District Board as a cor[X)rate body under 
any circunjstances ; such contract is not 
affected by the class of decisions, whereof 
Ashbury Railway Carnage and Iron Com- 
pany V. Riche (32) may be taken as the 
type. We hold accordingly that there was 

(49) 34 Hoav. 187. 

(50) (1823) I Sinj. & St. 520. 

(5>) <*783) 4 J. '38. 

(52) (1853) 7 Sim. 21 1. 

(53) (1840) Cr. & Ph. 57. 

(54) (>853) JO Hare. 664. 

(55) (1870) 10 Eq. 678. 

(56) O855) 5 460. 

(57) (J9>2) 2 Ch. 452. 

(58) (1882)8 Q. K. D. 579. 


an enforceable contract on the hth September, 
1898. 

Two questions next require consideration, 
namely, jirst, lias there been an implied 
rescission of this contract by a sub.^titiited 
agreement, and, secondly^ has there been 
.an implied rescission of the contract by 
abandonment. As regards the first point, 
we have to bear in mind that, subsequent 
to the agreement of the Gth September, 
1893. an offer was made to Ramkumar 
Saha by the Collector on behalf of the 
District Board on the 27th November, 1900 
to re-transfer the entire land to him (inclusive 
of the land acquired from him as also from 
others), if he would make the required 
deposit. He may be deemed to have accept- 
ed this offer on the 4th December, 1900, 
when he paid into the Treasury the amount 
^lemanded. What, then, was the legal 
effect of this transaction ; did it amount to 
an implied rescission of the original agree- 
ment by a substituted agreement? The 
answer must be in the negitive, first, 
because the second agreement was only 
more comprehensive than, but in no way 
inconsistent with, the first agreement, and, 
secondly, because, the second agreement 
was inoperative in law. 

As regards the prst point, it is well settled 
that a contract need not be rescinded by an 
express agreement to that effect; if the 
parties make a new and independent agree- 
ment concerning the same matter, the latter 
mviy be construed to discharge the former, 
when the terms of the latter are so inconsis- 
tent with those of the former that they 
cannot stand together ; Gilbert v. Hall (59). 
The true principle is that one contract 
is rescinded by another between the same 
parties, when the latter is inconsistent with, 
and renders impossible the performance of» 
the former ; but if, though they differ in 
terms, their legal effect is the same, the 
second is merely a ratification of the first, 
and the two must be construed together: 
where the new contract is consistent withj 
the continuance of the former one, it has no^ 
effect unless and until it is performed : 
w . South Eastern Railway Company (60),! 
Dodd V. Ghurton (61), Patmore v. Colburn 
(62) and Thornhill v. Neats (63). The same 
view has been adopted in the Courts of the 


(59) (>831) » L. J. Ch. 15. 

(60) (1875) 45 L- J. C. P. 87. 

(61) (1897) I Q. B. 562. 

(62) (1834) 1 Cr. M. & K. 65. 

(63) (i860) 18 C. B. (N. S.) S31. 
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United States: Uroxvn. v. h'orrest (64) 
Rhoades^ v. Chesapeake Railway Com- 
pany (65) and McDaniels v. Robinson- (6 ;). 
It 18 further well settled that wheie parties 
enter into a contract, which, if valid 
would have the effect, by implication! 
of rescinding a former contract, and it 
turns out that the second transaction can- 
not operate as the parties intended, it 
does not have the effect, by impli&Uiou, 
of effecting their rights in respect lo the 

Iformertransaction. As observed by Willos J 

iniYo6^v. Ward{Ql), this is in accord- 
ance with a senes of cases which will be 
found referred to in the second of the 
Agreement cases. Doe d Bkidulph v. 
Pool (68). A similar view was taken in 
V. Ayllet (69). In the case before us, 
the second agreement was inoperative in 
as it contravened the provisions of 
a. 103 of the Statutory Rules previously 
mentioned. We cannot, consequently, hold 
that the original agreement of the 3 1st 
August, 1893 was, by implication, rescinded 
by the subsequent agreement of the 4th 
December, 1900. 

« I point, we have to 

^Qsider whether the agreement of the 6th 

^ptember, 1898 was impliedly rescinded 
y abandonment, when Ranolmmar Saha 
apphed to the District Board, on the 24th 
April, 1904. 9th June, 1907 and 12th 
Aug^t, 1907, for return of the sum 
previo^ly paid by him ; for, there is no dis- 
pute that where one party, by acts and 
uct, evinces an intention no longer to 

other party 

I U be justified m regarding himself as 

je^ncipated from continued liability under 

, e contract. The rule on this subject was 

Coleridge. C. J., in 

ia \ t-L* • * Where the question 

. whether the one party is set free by the 

^®al matter for 
f .L cration is, whether the acts or conduct 

maU-! amount to an inti- 

altnoa?u°^ intention to abandon and 

T ° refuse performance of the 
^^^ytbisinorderto explain the 
in fchftu which, 1 think, the decisions 
<^se8 must rest. There has been 
conflict amongst thorn. But I think 


( 64 ) 

(65) 

( 66 ) 

(67) 

( 68 ) 

(70) 


(1891) 63 Vermont ccy. 
O901) 49 w. Va. 494.^ 

26 Vermount 316 
D867) 4 H.&C. 149. 
(1848) II Q. B. 713 
1*850) II Arkana«a 475. 
(*874) 9 C. P. 208. 


it may be taken that the fair result of the[n 

IS as 1 have stated, namely, that the true 

question is, whether the acts and con.hict 
ol the party evmce an intention no longer 
to be bound by the contract. •' This exposi- 
tion has been twice affirmed by tlie House 
of Lords. ^ In Mersey Steel d- Iron Com- 
Saylor Benuoi d Company {7 1) 
belborne. f., C., said : “ You must look at 

tbe actual circumsiances of the case in order 
to see whether the one party to the contract 

IS relieved from its future iterfurmancc by 

the conduct of the other ; you must examine 
what that conduct is. so as to see whether 
It amounts to a renunciation, to an absolute 
letusal to perforin the contract, such as 
would amount to a rescission, if he had 
the power to rescind, and whether the 
other parly may accept it as a reason 
tor not perfonnincr his pan. ” in n.e 
same case. Lord Blackburn added : 

\Miere there is a contract which is to 
be performed in future, if one of the 
panics has said to the other in effect 
if you go on and perform your side of 
the coniract, I will not perform mine, ’ 
that in effect amounts to saying. ’ I will 
not perforin the contract. To the 
^me effect is the observation of Lord 
Collins in General Bill Posting Company 

V Atkmson{-, 2 ). “ the true question is. 
whether the acts and conduct of the 
parly evince an intention no longer to be 
bound by the contract. ■' .\s renuncia- 

tion IS thus based on an absolute 
abandonment of the contract, it follows, 

^ Bowen. L. J., said in Boston Deep Sea 
Fts/nng Company v. Ansell (73), that a 
rescission of the contract implies that 
you relegate the parties to the original 

position they were in before the contract 
was made ; that cannot be where half 
the contract has been performed It isj 
also well settled that the Court ' insists' 
upon clear and precise evidence of a 
mutual intention to determine and 
abandon the contract : Robinson v. 
Pam (74) and Buckhoxtse v. Crossby (75). 
Sugden. L. C., said in Carolan v Brabn- 
zon (76) : “ 'I'he Court requires as clear 

evidence of the waiver as of the existence 
of the contract itself ; and will not act 
upon less. ” To the same effect is his 

(71) (1884)9 App. Cas. 434. 

(72) (ic;09) App. Cas. 1 18. 

(74) (18S1) 39 Ch. D. 339. 

(74) (*826) 3 Russel 1 14. 

(75) (*737) 2 Lq Cases Abr. 32. 

(76) (1846) .3 J. & L. 200. 
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observation in Moore v. Cro/ion (77). 
Smith. M. R.. in C/iford v. Kelly (78) 
and in C(irt 07 i v. Bury (79) quotes with 
approval the statement of Lord St. 
Leonards in his celebrated work on 
Vendors and Purchasers (i«S62), Chapter 4, 
S. 0. paragraph 3, page 168; “.An 
abandonment of the \Yhole agreement, 
clearly made out (lor the Court will look 
at the evidence with great jealousy), is a 
good defence in equity:” Bro/>hy v. 
Connolly (80), Chambers v. Betty (81), 
Hoinni V. Skelton (82/, Chubb v. Ful- 
ler (S3). Lloyd V. Collett (84), Beynolds 
V. K'eUon (85), Garrett v. Besborony/i (86), 
and Cubitt v. Dluke (87) and Earl of Rosse 
V. Sterling (88). Now let us examine the 
relative situation of the parties in the 
light of these principles. The applica- 
tions by the plaintill for return of his 
money do not state e.xplicitly that he 
wished to rescind the contract. Mis 
conduct, indeed, was inconsistent with 
any such possible implication ; he did 
not offer to quit possession of the land 
on receipt of the money. In fact, if he 
rescinded the contract and gave up the 
land, he would be entitled not only to a 
return of his money, but also to com- 
pensation assessed under the Land 
Acquisition Act. The Chairman, when 
he recorded the order for return of the 
money, no doubt, noted that if the 
plaintill' took back the money, he might 
tind himself estopped in his attempt to 
enforce the contract, not, indeed, the 
earlier contract, but the later agreement, 
which formed the basis of the unexecuted 
draft conveyance : in any event, his 
remarks show that he, at any rate, 
thought that there was a subsisting con- 
tract between Ramkumar Saha and the 
District Hoard. But whatever the result 
might have been if the plaintiff had 
actually received back his money, the in- 
contestable fact remains that the amount 
has not yet been paid to him. I’he 
order of the Chairman was never com- 


(77) (1846) 3 .L & L. 438. 

(78) (i8,0) 7 Ir. Ch. Rep. 333- 
(70) (i860) 10 Ir. Ch. Rep. 3S7. 

(80) (1857) 7 Ir. Ch. Rep. 173- 

(81) (1813) Beatty 48S. 

(82) (i860) II Tr. Ch. Rep. 75- 

(83) (1858) 4 Jur- (N. S.) 153. 

(84) (1793) 4 Brown. C. C. 469. 

(1821) 6 Madd. 290. 

(86) (1839) 2 Dr. Sc Wall 441. 

(87) (1854) *9 Beav. 454. 

(88) (1816) 4 Dow- 442=3 E- H. 1221. 


municated to him ; the money has never 
been tendered, much less actually paid, 
to him. I'he District Board have never 
sought to obtain possession of the land 
from him, as they would unquestionably 
be entitled to do on a rescission of the 
contract. U'he plain truth is that what- 
ever may have been recorded on paper, 
both parlies have conducted themselves 
as if there had been no rescission ; they 
have not been relegated to the original 
position they occupied before the contract 
was made- I'heir conduct has been in- 
consistent with the theory of rescission, 
and when, for the first time, more than a 
year after the order for refund had been 
recorded by the Chairman, the District 
Board aiiempied to sell the land as if 
they were emancipated from continued 
liability under the contract, the plaintiff 
forthwith protested and relied upon the 
contract, and there is no room for doubt 
that whatever might have been said, 
nothing had been done, up to that stage, 
on either side, on the hypothesis that the 
contract had been abandoned. The 
demand of a return of the deposit is not 
by itself conclusive evidence of an inten- 
tion to abandon the contract ; but where, 
as in Whalen v. Stuart {89), such demand 
is accompanied by other conduct consis- 
tent only with an intention to rescind, the 
vendee who has so acted cannet later seek 
specific performance, for, as has been 
said, a non-existent contract cannot be 
specifically enforced. We hold accord- 
ingly that theconduct of the parties does 
not show that the contract was rescinded, 
and it has not been urged that, apart 
from this, the conduct of the plaintiff has 
been such that, though it does not 
amount to rescission, it still disentitles 
him from insistence on specific perfor- 
mance. as was held in Pnre v. Asshe- 
ton (90) and Price v. Dyer (91). The 
conclusion follows that, at the date of 
the institution of this suit, there was a 
valid contract specifically enforceable by 
the plaintiff against the District Board. 

No question of limitation obviously 
arises under Article 113 of the Schedule 
to the Indian Limitation Act, as the 
plaintiff had notice, for the first time, 
on the 22nd February, 1909, that the 


(89) (1909) *94 V. 495- 
(go) (1S34) I V. & C. Exch. 82. 
(91) (iSio) 17 Ves. 356. 
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performance was refused, and the suit was 
instituted within three years from that 
date. 

The question next arises, whether the 
plaintiff is entitled to the assistance of 
the Court in any other manner. I'he 
District Judge has made in his favour a 
conditional decree for recovery of 
Rs. 992-1 i-i from the District Hoard. 
In the view we take of the right of the 
plaintiff to enforce specific performance 
of the contract of the 6th September, 
1898, it is plain that this decree must be 
modified. The plaintiff is not entitled 
to a return of the sum of Rs. 25 paid on 
the 6th September, 1S98 but he is entitl- 
ed to a return of the sum of Rs. 957-11-1 
paid on the 4th December, 1900, when he 
accepted the second offer. The second 
agreement, as we have already seen, is 
not enforceable and never superseded the 
original contract. Consequently, the 
District Board are not entitled to retain 
the money paid by the plaintiff there- 
under. It cannot be disputed that where 
a Corporation receives money or property 
under an agreement, which turns out to 
be ultra vires or illegal, it is not entitled 
to retain the money. The obligation to 
do justice rests upon all persons, natural 
and artificial ; if one obtains the money 
or property of others without authority, 
the law, independently of express con- 
tract, will compel restitution or compen- 
sation : Rankin v. EmxQh (92). This is 
good sense and based on sound principle. 
The relief is granted, not upon the illegal 
contract, nor according to its terms, but 
on an implied contract of the Corporation 
to return, or failing to do that, to make 
compensation for property or money 
which it has no right to retain ; to main- 
tain such an action is not to affirm but 
to disaffirm the illegal contract ; Central 
Transport Company v. Pullman Palace 
Car Company (93). As Baggally, 
L» J., said in Chapleo v. Brunswick Build- 
xng Society (94), if the Company has re- 
ceived the benefit of the payment, if, for 
instance, that amount has found its way 
to the credit of its banking account, the 
plaintiff might have been enabled to 
establish a claim against the Company to 
the extent of the benefit derived by it 


(92) (1910) 218 U. s. 27. 

(93) (1890) 139 u. s. 24. 

(94) (1881) 6 Q. B. D. 696. 


from the transaction : Laivford v. Billen- 
cay Bural Council (45) and /'>ouijlas v. 
H/tyl Urban District Council {46). In the 
case before us, the plaintiff is clearly 
entitled to a return of Rs. 957-11-1 
together with interest thereon from the 
date of deposit to the date of realisation. 

One other question requires considera- 
tion, namely, whether the plaintiff is en- 
titled to relief against the District Board 
by way of cross-objections to the decree in 
an appeal preferred by the other defend- 
ants. It need not be disputed that, as an 
ordinary rule, a respondent in an appeal 
is not entitled to urge cross-objections 
except as against the appellant: /Jishun 
Churn Roy Choicdhry v. jogendra N<2th 
Boy tos), Shabiuddin v, Deomoorat 
Koer (96), Kallu v. Man 7 ii (97), Jadu- 
nandan Prosad Singha v. Koer Kallyan 
Simjh (98), Nursey Virji v. Alfred H. 
Harrison (99) ti'ad Abdul Ghani v. Muham‘\ 
mad Fasih (100). But R. 22 (3) of O. 41: 
of the jode of 1908 has materially aheredi 
the pre-existing law by substitution of; 
the words “ party who may be affected byi 
such objection’’ for the word “appellant” 
contained in S. 561 {3) of the Code of 
1882. It may further be observed that 
R. 33 of O. 41 has conferred wide dis- 
cretionary powers on the Court of .Appeal 
to alter the decree of the Court below 
as the case may require. In the case 
before us. the Saha defendants, who 
are appellants in this Court, have attack- 
ed even the conditional decree made 
by the District Judge in favour of 
the plaintiff ; the appeal, in fact, re- 
opens the whole matter in controversy and 
calls upon the Court to re-examine the 
questions in dispute from all possible 
points of view. That appeal has been 
supported by the District Board respon- 
dent. 'I'he plaintiff-respondent has been 
constrained, with a view to ensure his 
safety, to take cross-objections, which, 
if successful, would make his title un- 
assailable. 'I'hese cross-objections, no 
doubt, primarily touch the co-respondent, 
but that co-respondent has throughout 
supported the defendants-appellants 
against the plaintiff-respondent. No 
question of surprise arises, as every party 

(95) (*899) 26 Cal. 1 14. 

(96) {1903) 30 Cal. 65s. 

(97) (1901) 23 All. 93 

(98) 13 I. C. 653. 

(99) (19*3) 37 5*^ =21 I C. 7 

(joo) (1906) 38 All. 95. 
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has been ijiven full notice and oppor- 
tunity to place his own case before the 
Court in its true bearinj;. d'he circum- 
stances are thus obviousl\ ot a very 
special character: the ibsirict Board has 
decided to part with the land acquired 
for a purpose which has fallen through. 
The s.ub,slantial question is. wnelher 
relief should be granted in respect of 
that land to the oriudnal owner or to the 
subsequent purchaser. If we allow the 
cross-appeal, thoue^h relief is granted in 
form against the District Board, the 
ultimate result is that the title of the 
original owner is secured a.s against the 
subsequent purchaser. In these peculiar 
circumstances, it is in no sense unjust 
that effect should be given to the cross- 
objections. There is no answer to the 
cross objections on the merits, while the 
appeal itself is, as we have seen, ground- 
less, d'he cross-objections must, conse- 
quently, succeed, while the appeal cannot 
be sustained. 

We may add that even if we had 
declined to entertain the cross-objections, 
and had merely dismissed the appeal, 
the practical result would have been 
identical with what will be the conse- 
quence of our decree. The plaintiff 
Ramkumar Saha has been in undisturbed 
possession of the land all along, notwith- 
standing the acquisition. His possession 
became adverse to the Board on the 2:st 
February, 189S: consequently, he acquir- 
ed an indefeasible title on the 21st 
Kebruary, 1910. If the conditional 
decree, made by the District Judge, be 
maintained, the plaintiff need never take 
back the deposit, but he will be entitled 
to receive from the Collector the compen- 
sation awarded under the Band Acquisi- 
tion .Act. The plaintiff thus achieves 
the end he has in view, namely, retention 
of possession of the land; iJiat posses- 
sion can no longer be disturbed by the 
District Hoard. The Counsel for the 
District Hoard fully appreciated the 
difhciilties of the situation ; he complain- 
ed that the decree of the District Judge 
is ineffectual for his purposes, as it does 
not entitle the District Board to recover 
possession of the land by execution and 
on payment of the decretal amount to 
the plaintiff. The obvious answer is that 
the decree cannot be modified, in the 
way suggested, in favour ot the District 
Board ; the Board are not the plaintiffs in 


suit, and have never chosen to appeal 
against the decree made by either Court. 

W’e have nn-‘Uy to consider the question 
<jf CMsts. In the three appeals, in \vhich 
the decree of the District Judge is 
affirmed, the appellants will pay the costs 
of the respondent in this Court. In the 
other appeal, in which the appeal is 
dismissed and the cross-objections allow- 
ed. the appellants will also pay the costs 
of the piaintiif-respondent. But thecosts 
of the plaintiff, both in the primary 
Court and in the Court of the District 
Judge, should, in our opinion, be paid by 
the District Hoard; Thornhill v. 
IVeeA’s (loi). 'I’he history of this pro- 
tracted litigation proves conclusively that 
the whole dilffculty has been created by 
the utterly unbusinesslike manner in 
which the transactions reviewed by us 
have been carried on ever since 1898 by 
the District Hoard of Chittagong. There 
is no exaggeration whatever in the quaint 
observation, embodied in one of the 
office notes in the record, that thismatter 
“ remained to be decided from a long 
time owing to different opinions of differ- 
ent officers.’' One can only hope that 
the long delay and uncertainty, which 
have characterised the proceedings of 
the Board in this particular matter, 
furnish but a solitary in.stance of the way 
in which business is transacted by a 
(Jorporation created for purposes of 
public utility. The net result to the 
plaintiff has been that though his land 
was acquired under very doubtful cir- 
cumstances in 1898; he has had to wait 
for more than 18 years to get back his 
property, notwithstanding that he has, in 
the interval, responded promptly to every 
demand of the District Board. 

'I'he result of our decision may now 
be summarised. Appeals Nos. i979i 
1980 and 1981 of 1912 are dismissed 
with costs Appeal No. 1243 is dis- 
missed but the cross-objections therein 
are allowed and the decree of the Dis- 
trict Judge discharged. In lieu there- 
of, w-e direct that the suit (No. 435 of 
1909). out of which that appeal arises, 
do stand decreed in the manner following. 
The plaintiff Ramkumar Saha is awarded 
a decree for specific performance of the 
contract of sale of the land mentioned in 
the schedule to the plaint, as against the 
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District Board ot Chitta^on^ : the Hoard 
is directed to execute a conveyance in his 
favour in accordance with law. On 
failure of the Hoard to execute the con- 
veyance, the plainlitT will be at liberty to 
proceed in accordance with (b 21 
Rr. 32 and 3^ of the Code. The pos- 
session of the plaintiff will be confirmed, 
and should it transpire that he has been 
dispossessed, he will be restored to 
possession in execution of the decree of 
this Court, as explained in "Madan Moluin 
Singh v. Gaja Prasad Singh (102) ; Fateh 
Chand v. Narsingh Das (103). The 
plaintiff will, in addition, have a 
decree, against the District Board, for 
Rs. 957-1 i-i together with interest 
thereon at 6 per cent, per annum from 
4th December, 1900 to the date of reali- 
sation. The plaintiff will have his costs 
in the Courts of the Subordinate dudge 
and the District Judge from the District 
Board, and his costs in this Court from 
the other defendants. self-contained 
decree, which will set out the various 
sums in detail, will be drawn up in this 
Court. 

It has been brought to our notice that 
the District Board have not been correct- 
ly described in these proceedings in 
accordance with S. 20 of Bengal .\ct III 
of 1S85 B. C. The cause title of the 
plaint will accordingly be amended and 
the expression “ District Board of Chitta- 
gong” will be substituted for “ The 
Chairman of the District Board, 
Chittagong.” 

V.B./R,K. 

appeals dismissed ; Cross-ohjection allowed. 

(102) (191 1) I i I. c. 228. 

(*03) (1912) 16 I. C. 9SS. 
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Jenkins C. J. and Teunon, J. 

Sarojbasini Devi — Petitioner. 

V. 

Sripati Charan Chowdhury and others — 

Opposite Pajiiy. 

Criminal Revo. Petn. No, 1154 of 1914 , 
decided on 9 th September, 1914 . 

Crimual P. C. (5 of 1898), Ss. 133 and 137 (1) 

Cooditiooal order passed — Opposite party 
tnowed cause— Magistrale must take evidence 
uid not drop proceedings— What is proper 
order stated. 

Where a Magistrate made a conditional order 
onder S. 133 of the Code of Criminal Procedure 
to remove any onlawfal obstruction from a way 


used by the public and tlie oppo-Ue p.uly 
showed t'.mse. 

Hf/t/, th.U the pio\isions of S. 137(1) must 
be ob>«.i\ed ami lliat the Magisir.ite sliould 
take eviilence in tlie matter as in a sumnuin-' 
case and sluiuld not at once dr<'p the pro- 
ceeiiing.s. [!’. 131, C. 2 <.V: P. 152, f. i.) 

In such a case it is «)pen to the Magistrate to 
consider, wlien that eviilence is taken, whether 
there is a complete answer to tlie case against 
the opposite p.irty or whether this is not a 
proper case where the parties slmuld be refer 
red to the Civil Court for the purpo'e of deter- 
mining a matter wliich for some reason or other 
the Magistrate considers that he cannot decide. 

[1\ I5-C C. 1.] 

Dasarathi Sainjal and Debendra Nat// 
Bhaitacharjee — for Petitioner. 

Atulya Charan Bose and Du'ijendra 
Nath A/uk/ierjee — for Opposite Party. 

Jenkins, C.J, — The proceedings which 
are called in question by the Rule now 
under consideration, arise out of action 
taken by the Magistrate under Chapter X 
of the Code of Criminal Procedure. 
S. 133 provides that whenever a 
Magistrate, of the qualiffcalions there 
described, considers, on receiving a Police 
report or other information and on taking 
such evidence, if any, as he thinks lit, 
that any unlawful obstruction should be 
removed from any way used by the 
public, he may make a conditional order 
of the nature described in the section and 
may call upon the person affected to 
appear before himself and move to have 
the order set aside or modihed. Here it 
appeared to the Magistrate that there 
was a public nuisance coming within the 
terms of that section and the nature of 
the nuisance was an unlawful obstruction 
of a way used by the public. He accord- 
ingly made a conditional order. The 
person affected undoubtedly appeared 
and showed cause, but notwithstanding 
that the Magistrate has allowed the 
proceedings to drop, without following 
the procedure prescribed by Section 137. 
Clause (1). It is this omission on the part 
of the Magistrate that has led to the 
Rule being granted calling upon the 
opposite party to show cause why the 
order complained of should not be set 
aside and such other and further order 
made as to this Court might seem fit. 

VVe have been assured that a large 
number of cases appear to sanction 
what the Magistrate has done, though 
they do not go the length that he 
has. But whatever may have been 
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decided, we cannot escape from the 
words of the Lej^islature until we are told 
by some higher authorities that we must. 
The Legislature in the event that has 
happened has directed that the Magis- 
trate shall take evidence in the matter 
as in a summons case, and in so far as 
he has failed to do that, he has not 
jperformed the duty cast upon him by law. 
It appears to me that the Rule is rightly 
conceived. 

It is said that it is open to the Magis- 
trate to consider whether the claim by 
the opposite party in derogation of this 
asserted public right affords an answer 
or not. Hut in deciding that S. 137 
must be followed : we in no way deprive 
the opposite party of his right to show 
that the terms of S. 133 do not apply, 
or say that the Court should not apply 

them, in the particular circumstan ces of 
the case, either by reason of ronl 
doubt as to the applicability of the 
section or otherwise. All we have to say 
is that the Magistrate having taken such 
measures as makes the provisions of 
S. 137 applicable, those provisions must 
be observed. 

Therefore, we must make the Rule 
absolute and direct the case to go back 
to the Magistrate in order that he shall 
take evidence in the matter as in a 
summons case in the manner provided 
by S. 137. It will be open to him. as I 
have indicated, to consider, when that 
evidence is taken, whether there is a 
complete answer to the case against the 
opposite party or whether this is not a 
proper case where the parties should be 
referred to the Civil Court for the pur- 
pose of determining a matter which for 
some reason or other the Magistrate 
considers that he cannot decide. But 
in saying that I do not wish to encourage 
the idea that the Magistrate should 
endeavour to escape from dealing with 
matters which legitimately fall within his 
jurisdiction. 

There is one further matter that has 
been pressed upon us. It is that these 
proceedings are in some measure barred 
by the doctrine of res judicata. We are 
not satisfied that there is any room on 
the facts of this case for the application 
of this doctrine. 

Teunon, J. — I agree. 

V.B./R.K. 

Rule made absolute. 
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mookerjee and Roe, JJ. 

Kalim Sheikh — Defendant — .■Appel- 

lant. 

V. 

Mocham Alandal — Plaintiff — Respon- 

dent. 

Appeal Nos. 3550 and 4140 of 1913, 
decided on 27th May, 1915, from the 
Appellate Decrees of Sub-Judge, Mymen- 
singh, dated 5th June, 1913. 

Landlord and Tenant — Occupa ncy — Forfeiture 
— Sale of portion of occupancy in execution of 
money'decree does not cause forfeiture no settle* 
rnent can be made of same portion unless there 
is abandonment or forfeiture —Held also Art. 11, 
Limitation Act applies as plaintiff under 
settlement not having brought suit within one 
year of an adverse order against him under 

O. 21, R. 90. CivU P. C. 

A sale, in execuiron of a decree for money 
against llie tenant, of a portion of a non-trans 
feral)le occupancy holding does not cause a 
forfeiture of the tenancy, but »o far as the 
landlord is concerned t!ie tenancy continues 
unaffected, so that he is entitled to look for 
payment of rent to his recorded tenant. 

[P, 153. C. r & 2.] 

Where after the sale of a portion of a non- 
transferable occupancy holding in execution of a 
money-decree against the tenant, who took a 
sub-lease of a portion of the land sold from the 
auction-purchaser, the plaintiff getting a settle- 
ment of the holding from the landlord sued to 
eject the auction-purchaser as a trespasser and 
obtained a decree against him ; but when he 
attempted to execute the decree the defendant, 
the representative of the original tenant, who 
was still inoccupation, opposed, with the result 
that a proceeding under R. 100, of O. 21, 
Civil Procedure Code, which was thereupon 
instituted, terminated in favour of the defend- 
ant on the 25th .May, I909, whereupon the plain- 
tiff instituted a suit on the 20th September, 1911 
to recover rent from the defendant as his under- 
raiyat. 

Held, that there was no relationship of land- 
lord and tenant between the plaintiff and the 
defendant and the claim for rent was bound to 
fail and that the landlord was not competent 
to create a valid occupancy holding in favour of 
the plaintiff by the settlement, as there was no 
abandonment by the original tenant nor forfei- 
ture of original tenancy, 

[P. 153. C. 2&P. 134. C. r .3 

Held, also {sernfle), that the plaintiff's suit, 
not having been brought within one year from 
the order in the proceeding under R. 100 of 
O. 21, Civil Procedure Code, was barred 
by limitation under Article 1 1 of the Idniilation 
Act, as the title set up by the defendant in that 
proceeding must be deemed to have been the 
right of an occupancy raiyal which the plaintiff 
claimed in the suit and that the defendant was 
not estopped to question the alleged title of the 
plaintiff under the settlement from the landlord 
as he (the plaintiff) did not claim through the 
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aactiOH'parchaser from whom the defendant got 
his sublease. [P. 154,0. 1.] 

Mahendra Nath Boy — for Appellant. 

Kali Kinker Chiickerbu/ty and Gopal 
Ghxinder Ckuckerbutty — for Respondent. 

Judgment. — This is an appeal by the 
defendant in a suit for rent. The land 
in dispute originally belonged to one 
Golak Sheikh. In e.xecution of a decree 
for money obtained against him, one 
Kissen Singh purchased a portion of the 
holding on the 23rd March, 1904. I here- 
upon the representative of the original 
tenant took sub-leases from the purchaser 
in respect of a portion only of the lard 
acquired by him, under two leases dated 
the 14th and 19th February. 1905. On 
the 7th July, 1906. the plaintiff took a 
settlement from the superior landlord of 
the disputed land which constituted the 
occupancy holding of Golak Sheikh. He 
subsequently sued to eject Kissen Singh 
as a trespasser and obtained a decree 
against him on the 14th February, 1908. 
When he attempted to execute this decree, 
he was opposed by the present defen- 
dant, the representative of the original 
tenant, who was still in occupation of 
the land. The result was a proceeding 
under O, 21, R. 100 of of the Civil 
Procedure Code, which terminated in 
favour of the objector on the 25th 
May, 1909. This suit was instituted on 
the 20th September 19 ii to enable the 
plaintiff to recover rent from the defend- 
ant as his wndQT-raiyat. The defendant 
resists the claim on the ground that the 
plaintiff has acquired no valid title under 
his settlement from the superior landlord 
and that, in the events which have 
happened, the occupancy holding still 
belongs to him as the representative of 
the original tenant. The Court of first 
instance dismissed the suit. Upon 

appeal the Subordinate Judge has revers- 
ed that decision. On the present appeal 
the decree of the Subordinate Judge has 
been assailed on two grounds ; namely, 
fixrstj that the plaintiff has acquired no 
valid title under his settlement from the 
superior landlord ; and secondly^ that 
the suit is barred by limitation under 
Article ii of the Schedule to the Indian 
Limitation Act. 

As regards the./?rsi question, it is clear 
that the plaintiff cannot possibly succeed. 
The effect of the purchase, by Kissen 
Singh, of a portion of the occupancy 


holding of Golak Sheikh did not cause a 
forfeiture of the tenancy. This is settled 
by a long series of decisions of this' 
Court [Kabil Sardar v. Chunder Nath 
Nay Chowdkry (i), Durya Prasad Sen v. 
Doula Gazee (2) and Sheik Gozoj}ur Ilossien 
V. K. Dab/ish (3)] and is now finally con- 
firmed by a Full Bench in the case of 
Dayamoyi v. Ananda J/oha?i Boy Chow 
dhuri (4). Notwithstanding the purchase 
of a portion of the holding by Kissen 
Singh, the tenancy, so far as the superior 
landlord was concerned, continued un- 
affected, and he was entitled to look for 
payment of rent to his recorded tenant. 
There was also no abandonment in fact, 
because representative of the original 
tenant has continued in actual occupa- 
tion of the land- 'I'his is proved con- 
clusively by the circumstance that when 
the plaintiff endeavoured to execute the 
decree for ejectment against Kissen Singh, 
he was opposed and opposed successfully 
by such representative. It follows that 
as the original tenancy, still continued, 
the landlord was not competent to create 
a valid occupancy holding in favour of 
the plaintiff b}' the settlement of the 7th 
July, 1906. It has been ingeniously 
argued, however, that the defendant is 
estopped to question the title of the 
plaintiff. The argument is that the 
defendant, after he had. on the 14th and 
19th February, 1905 accepted leases from 
Kissen Singh, could not have contested 
the title of the latter ; consequently he 
cannot question the title of the plaintiff. 
This argument is manifestly fallacious ; 
for let it be conceded that the defendant 
could not have contested the title of 
Kissen Singh; but how does that avail 
the plaintiff? The plaintiff' does not 
claim through Kissen Singh. He has, on 
the other hand, successfully sued Kissen 
Singh as a trespasser, he has obtained a 
decree for ejectment against him and has 
actually removed him from the land. 
He cannot now turn round and contend, 
that the same estoppel which might have 
been operative against defendant in 
favour of Kissen Singh operates in his 
own favour, though he does not acknow- 
ledge the title of Kissen Singh. We 
are of opinion that the defendant was 

(1) (*893) 20 Cal. 590. 

(2) (1897) I C. w. N. 160. 

(3) (1897) I C. W. N. 162. 

(4) (*9*5) 42 Cal. 172 = 27 I. C. 61 (F. 13 .). 
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competent to question, as he has success- 
fully assailed, the alleged title of the 
plaintili under the settlement from the 
landlord. Consequently there i.s no 
relationship of landlord and tenant 
between the plaintiff and the defendant, 
and the claim for rent is bound to fail. 

In this view, it is not necessary to dis- 
cuss the Stcond question, namely, whether 
the suit is barred under .\rticle n of the 
Sclieduie to the Indian Limitation .Act. 
liut it may be observed that tlie title 
which the defendant sets up is that of an 
occupancy raiyat and the only title which 
the plaintiff claims is also that of an 
occupancy raiyat ; consequently this 
must be deemed to have been the right 
set up in the proceeding under R. loo of 
O. 2 1 of the Code: and the present suit 
for cancellation of that order should have 
ibeen brought within one year from its 
date ; in this view, the suit is barred by 
limitation. 

The true position is that if the plaintiff 
fails on the merits, his suit is also barred 
under Article IT of the Schedule to the 
Limitation Act ; if he succeeds on the 
merits, no question of limitation arises. 

The resultis that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first 
instance restored with costs in all the 
Courts. 

It is conceded that this judgment will 
govern the other appeal (Second Appeal 
No. 4140 of 1913), which is also allowed 
with costs. 

V.B./R.K. 

Appeals decreed. 
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Holmwood and Chapman, JJ. 

Kala Gafii and others -Defendants — 
-Appellants. 

V. 

Ala/ieswar Ghaxidhuri — Plaintiff — 
Respondent- 

Second Appeal No. 2970 of 1911, 
decided on 8th April, 1914, against the 
decree of Sub-Judge, Tippreah, dated 
17th July, 19 1 1. 

(a) Civil P C. (5 of 1908), S. W—Gomastah 

obtained landt and leased them out — In rent 
suit by gomastah his title as landlord was 
denied and payments were contended to be 
made to him on behalf of landlord — Contention 


was upheld— In suit for ejectment, decision in 
rent suit did not affect. 


I he plaintiff, a of the landlord of a 

village obtained certain lands from the landlord 
and let tlu-m .nit to th.- defendant. In a pre- 
vious rent suit brought by the plaintiff against 
the defendant, the defendant had pleaded that 
he had always paid hi< rent to the plaintiff for 
the beneht .>i the landlord and that the plaintiff 
was nothing more than a -omtrs/.i/i, and he was a 
yaiyof holding directly under tlie landlord. The 
rent suit was decided in favour of the defendant, 
and the plaintiff then sued that in establishment 
of his title as r.//>MMie couki eject the defen- 
dant Without notice as a trespasser : 


//t/f/. that the decision in the rent suit did 
not operate as rtf.t judicata on the question of 
title of the plaintiff. [p. ,55, c. l.] 

(b) Bengal Tenancy Act (8 of 1885), S. 49— 

ror ejectment of tenant, notice under S. 49 is 
essential. 


That the defendant couki not be evicted 
without notice to quit as required by S. 40 of the 
Bengal Tenancy Act iSSw 20 Cal. ror. foil; 
N I. (.. 660, dist. [P- MS. C. I.} 


Moulvi Nxiruddin Ahmed and Ro.jendra 
Prosnd—tor Appellant. 


Tarakishore Chaudhxo'i and Repin 
Chandra Mullick --for Respondent. 

Judgment. -I his is a second appeal 
in a suit in which the plaintiff sued for 
khas possession of some land mentioned 
in schedule 11 of his plaint. 

It appears that the plaintiff was the 
(jomastah of the landlord of the village 
and that he obtained certain lands from 
the landlord and let them out to the 
defendant. In a previous rent suit brought 
b\ the plaintiff against the defendant, 
the defendant pleaded that he always paid 
his rent to the plaintiff for the benefit of 
the landlord and that the plaintiff was 
nothing more than ngomastah, and he was 
a raiyat holding directly under the land- 
lord. lhat rent suit was decided in his 
favour, and the plaintiff now sues that 
in establishment of his title as raiyat he 

can eject the defendant without notice as 
trespasser. 


4 Tie first point that was taken by the 
defendant was that the case is barred by 
limitation, inasmuch as the plaintiff had 
been unable to prove that he was in 
actual possession within twelve years. 
The first Court found that there was such 
limitation. The lower Appellate Court 
has clearly found that within four or five 
years the plaintiff was in possession as 
raiyat of the land and is the defendant’s 
landlord, and, therefore, there was nc 
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Umitalion. I'his decision, we think, 
cannot be impugned. 

I'he next question raised was the 
question ot res judicata* It was urged on 
behalf of the appellant that the decision 
in the rent suit operated as res judicatiit 
so as to bar the plaintiff from putting 
forward his title as superior landlord to 
the defendant. We think that the case 
of Sahadeb Dhali v. Ram Rudra 
Haidar (i) entirely disposes of this 
contention. 

But then there comes the third 
question, whether the plaintiff can eject 
the defendant without notice. It seems 
to us that as regards this question he is 
on the horns of a dilemma. If he pleads 
denial of his title in the rent suit and the 
ffnding against him in that suit did not 
operate as res judicata, then he has to 
allege, as he does allege in his plaint, 
that the defendant is still his under- 
raiyat and that he is still a raiyat. Now 
if he alleges that, then it seems on the 
authority of the rulings of this Court 
[we may refer to the case cited by the 
learned Subordinate Judge, Dhora 
Kairi v. Ram Jewan Kairi Afahton (2)] 
that where it is found by the lower Appel- 
late Court that the defendant was an 
under-ratyaf of the plaintiff, he could not 
be evicted from his holding except after 
notice to quit, and this applies to all cases 
to which the Bengal Tenancy Act applies. 
We are referred as against this decision to 
a decision in Faiyoj Dhali v. Aftahxiddin 
Sirdar (3) and to a case reported as Ekab- 
bar Sheikh v. Hara Bewah (4). where the 
case of Dhora Kairi v. Ram Jewan Kairi 
Mahion{^i)y to which we have just referred, 
is discussed and distinguished. We may 
say that in the same way as Dhora Kairi' s 
case (2), is distinguished by the learned 
Chief Justice from thecase that was before 
him, so we can distinguish Ekabbar's 
case (4). This case appears to us to fall 
within the rule in Dhora Kairi' s case (2), 
and that rule has never been doubted. 
In the case in Ekabbar Sheikh v. Hara 
Bewah (4), there was no question of 
under raiyati or of notice, and it appears 
to us that if the plaintiff were to carry 
his plea of res judicata so far as to 
exclude the defendant's right to any 
notice, then he would be in grave 

(1) (1906) 10 C. W. N. 820. 

(2) (1893) 20 Cal. lOI , 

(3) (1902) 6 C. W. N. 575- 

(4) (1910) 8 I. C. 660. 


jeopardy of himself falling within llu 
law of res judicata, which we have just 
now held does not apply. 

1 1, therefore, appears to us consonant 
with justice and with the true inierpreta 
tion of law to hold that the plaintill, 
having in this case pleaded that the 
defendant was an wnder raiyol and the 
defendant not having denied tenancy in 
the land but having stated that he held 
it on a higher basis, he still remains on 
the finding of the lower Courts an under- 
raiyat and can only be ejected upon 
notice. For these reasons we decree the 
appeal and the plaintiff’s suit nmst be 
dismissed without prejudice to any action 
that he may take under S. qc) of the 
Bengal I'enancy .Act. 

We make no order as to costs, as the 
plaintiff has lost his rent for a long time. 
V.K/R.K. 

Appeal allowed 
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ClIATTERJlCK AND BkACHCROFT. JJ. 

Kailas Chandra Aich and another— 
Defendants— Appellants. 

V. 

Romesh Chandra Sen and others — 
Plaintiffs and Defendants — Respondents. 

Appeal No. 4247 of 1913, decided on 
5th January, 1916, from the Appellate 
Decree of Sub-Judge, Faridpur, dated 
i8th September, 1913. 

(a) Civil P. C. (5 of 1908), S. 100— Finding of 

abandonment arrived at on evidence on record 
cannot be challenged in second appeal. 

A finding of a lower .Appellate Court on the 
(luestionof abandonment, arrived at on evidence 
on the record, is unassailable in second appeal. 

fP. 156. C. I.) 

(b) Bengal Tenancy Act (8 of 1885), S. 87 
Abandonment of non transferable occupancy 
holding by sale — Lessee of landlord is entitled to 
ejectment decree. 

When an occupancy sells his non-trans- 

ferable holding and abandons it. the lessee of 
the landlord, to whom the landlord’s right of 
re entry has been transferred, is entitled to an 
ejectment decree, even though the purchaser of 
the holding executes a deed of release in favour 
of the raiyat and puts him in possession. 

|P. 156, C. i.J 

A. K, Fazlul Huq — for Appellants. 

Gunada Charan Sen and Prakash 
Chandra Mojumdar—ior Respondents. 

D. Chatter jee, J. — The facts of this case 
are shortly stated as follows Defend- 
ants Nos. 4 and 5 were occupancy tenants 
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in respect of lo bighas of land. Occu- 
pancj rights in that part of the country 
are not transferable by custom. Defend- 
ants Nos. 4 and 5 sold their occupancy 
rights to defendants Nos. i to 3 in 1910. 
Defendants Nos. i to 3 attempted to 
obtain recognition 'of the landlord but 
failed. I'lien on the 3rd February, 
1912 the plaintiffs book a miras-ijara of 
the 10 bighas of land. 'I'he landlord 
stated that he had not been informed 
when the original tenants had sold their 
rights and that the purchaser had not 
taken any settlement from him. On the 
23rd February, 19 1 2, this suit was brought 
against the purchasers for ejectment on 
the ground that the holding had been 
abandoned by the original tenants. 'I'hree 
days after that, that is on the 26th of 
February, 1912, there was a deed of 
release executed by the purchasers in 
favour of defendants Nos. 4 and 5 and 
defendants Nos. 4 and 5 were brought on 
the record is defendants in April 1912, 
The rirst Court gave a decree for a decla- 
ration that the plaintiff was entitled to 
rent from defendants Nos. 4 and s who were 
in po.ssession under the release. d'he 
Court of .\ppeal below has set aside that 
decree and has given a decree for eject- 
ment. d'he appeal before us is on the 
iground that upon the facts found there 
iwas no abandonment and, therefore, the 
decree for ejectment cannot be sustained. 
AVe think that this contention is not 
right. "I'here was a sale and the learned 
Subordinate Judge has found that defend- 
ants Nos. 4 and 5 did not pay any rent 
after the transfer and refused to pay. 
He also found that there was an abandon- 
ment by defendants Nos. 4 and 5 of their 
holding. If there was an abandonment, 
tlien the landlord had a right to re-enter 
and such right has been transferred to 
Ithe plaintiffs by the miras-ijara. The 
jcontention that the landlord did not con- 
'template a transfer of his right of re- 
entry, does not appear to be supported 
by the document. It is further contended 
that the pendency of the negotiation with 
the landlord is evidence that the land- 
lord did not treat the holding as aban- 
doned. That, however, is negatived by 
the terms of the miras-ijara and I think 
that the finding of the learned Subordi- 
nate Judge on the question of abandon- 
ment, arrived at on evidence on the 
record, is one that cannot be assailed in 
second appeal. 


The case seems, no doubt, to be a 
hard one for the original tenants, but 
they chose to make an out and out sale, 
refused to pay rent and went out of 
possession of the land until the vendees, 
finding it impossible to obtain recogni- 
tion, rendered back the land to them. 

In this view of the case the appeal is 
dismissed with costs. 

Beachcroft, J.— I agree. 

A strong appeal was made to our sym- 
pathy by the learned Vakil for the appel- 
lants. A bare recital of the facts would 
seem to suggest that his appeal was well- 
founded. But a reference to the deed of 
release and the written-statement, in 
which it was stated with the most engag- 
ing cynicism that the original transfer 
was made with the object of defeating 
the appellants' creditors, robs the appel- 
lants of any claim to our sympathy. 
V.R./R.K. 

Appeal dismissed. 
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STEPHKN AND MULLICK, JJ . 

Ganga JVarahi Singh and others — De- 
fendants — .Appellants. 

V. 

Shashi Bhxisan Rai — Plaintiff and 
others Defendants — Respondents. 

hirst -Appeals Nos. 219 and 341 of 
1910. decided on i6th June, 1914, against 
the decree of Sub-Judge. Manbhum, 
dated 28th hebruary, 1910. 

(a) Grant —Mineral risfhts — Grant of rent free 
hni/iniottar of whole village does not convey 
mineral rights. 

A grant of a rent-free hrahmottar of the whole 
of a Mouza made before the Permanent Settle- 
ment by the zemindar did not transfer any 
mining rights to the grantee. Hari Narain 
Singh Deo Bahadur v. Sriram Chairavarti, 

37 Cal. 723, foil. |p. 159, C. 2 & P. 160, C. 2.) 

(b) Evidence Act (1 of 1872), S. 114-On 
proof of zemindar's title he will be presumed 
to be owner of mineral, unless contrary shown. 

On the title of the ze-uindar being e.stablished, 
he must be presumed to be the owner of the 
under-ground rights thereto appertaining, in the 
absence of evidence that he ever parted with 
them. Case-law discussed. [P. 160. C. i. 

Graham, Monmotha Nath Mukkerjee, 
Kunja Behari Sen, Rash Behari Ghose, 
LaXit Mohan Ghose and Karunanoy Ghose 
— for Appellants. 
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P. Sinha, Bepin Behari Ghose^ Satisk 
Chandra Mookherjee and Hem Chandra 
Mookerjee — for Respondents. 

Judgment. — The plaintid' brought this 
suit to have the mourasi rent-free 
hrdhmottar title of his lessors, defendant’s 
Nos. 3 to i8, to the mouza Gobindpore 
established ; and to have it declared that 
he has a right to mines in the mouza and 
that the first defendant has no such right. 
His case is that at sometime before the 
Permanent Settlement the mouza in 
question was in the zemindary of Raja 
Jaga Mohun Singh, the ancestor of 
defendant No. 2, who granted it as hrah- 
moUar to the ancestor of the Chakravarty 
defendants (Nos. 3 to 18) by a pattah, 
dated the 26th May, 1784 and on that 
being, lost, by a second pattah, dated 
the 10th December, 1790. On the 14th 
of June, and the ist December, 1907. the 
plaintiffs took a settlement of the under- 
ground rights of the whole mouza from 
the Chakravartys, and commenced to 
exercise them by sinking a pit. In the 
following March the principal defendants 
opposed their doing so, and proceedings 
under S. 145, Criminal Procedure Code, 
were instituted, which led to the defen- 
dants being declared to be in possession. 
Hence this action. 

The defendants generally deny the 
plaintiff’s title, and set up one of their 
own. This is that on the 25th January, 
1893, the second defendant made a 
settlement of the mining rights in the 
mouza to one Puma Chandra Dwan, 
who assigned them to the Kattras Jherriah 
Company who abandoned them in 1896. 
From that time till 1899, the Court of 
Wards, who had taken over the estate 
of defendant No. 2, tried to secure a 
lessee of the mineral rights, and eventu- 
ally settled them with the first defendants 
oh the 3rd October, 1899, v/ho say that 
they have since then been in possession. 
They also plead that the plaintiff is 
barred by limitation, as they say that he 
was not in possession of the mines or 
minerals for more than 12 years before 
suit. The defendants raised a further 
point during the hearing that the plaint- 
iff’s lease of 1907 conveys nothing to him, 
as the Chakravartys had let the same 
property to Dr. Saise in 1896 and that 
lease was still outstanding. 

The suit was decreed by the Subordi- 
nate Judge of Manbhum, and both the 
defendants have appealed against his 


decree. I'hey have appealed separately ; 
but the two appeals have been heard 
together, and we need not distinguish 
between them. 

The points raised before us by the 
appellants are as follows : — 

1. There is no evidence of a permanent 
lakheraj brahmottar grant made in favour 
of the plaintiff's ancestor ; 

2. If there was any such grant it 
comprised only cultivated and not waste 
or danga land ; 

3. Such a grant, whether made before 
or after the date of the Permanent 
Settlement, could not pass any mining 
rights ; 

4. The suit is barred by limitation as 
the defendant and his lessees had been 
in possession of the mines in the land for 
more than 12 years; 

5. The suit must fail because there was 
a lease to Saise prior to that of the 
plaintiff, which was actually subsisting 
at the time of the institution of the suit. 

The evidence of a permanent lakheraj 
brahmottar grant in favour of the plaint- 
iff’s ancestors rests in the first place on 
the patta put forward by the plaintiff. 
This is dated the 27th Aughran 1197 = 
the loth December, 1790, and contains a 
gift from the ancestor of defendant 
No. 2 to Lakshan Chakravarty of mouza 
Gobindpore as brahmottar. It also recites 
that the grantor had granted a patta to 
Bhagwat Chakravarty on the 15th Jept 
ii92 = the 26th May, 1784, but that as it 
was lost he granted a second patta. The 
lower Court has disbelieved the authen- 
ticity of this document, and we are not 
prepared to accept it as authentic. The 
reasons for accepting it are that it is 
produced from proper custody ; reference 
was made to it in the Settlement pro- 
ceedings in 1871, in Registration proceed- 
ings in 1877, and in the proceedings 
under S. 145, Criminal Procedure Code, 
in 1908, that we have mentioned. The 
reasons for disbelieving it given by the 
lower Court are that the writing and paper 
do not appear to be so old as they purport to 
be, that it was not produced either in the 
proceedings under S. 145 or when this 
suit was brought. The plaintiff denied 
having seen it in his deposition in this 
suit, though he said the contrary in the 
criminal proceedings ; the Judge dis- 
believes the evidence of Shashi Bhusan 
Chakravarthy, who speaks to its custody 
and eventual discovery, for reasons with 
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which we a^ree. and he <rives 20od 
reasons fordoubiincr the endorsements on 
the back of the document purpe^rting to 
show that it was produced in the pro- 
ceedings in 1S71 and 1.S77. The delend- 
ani is not concerned to deny that there 
may have been a grant in 1784 ; but he 
suggests that as the terms of that grant 
were net such as would support the case 
now made by the plainiirt he has forged 
Kxhibit 2 to lake the place of the gram 
villeged to liave been lost, f or ourselves 
v.e can only say that the grant of 1790 
has not been sufhciently well proved for 
us to be able to treat it as authentic. 

The guestion then arises whether the 
plainlilT can make out a title in the 
Chakravartys, hi:> grantors, apart from 
the discredited pdtt'i. and again we agree 
with the Judge who finds that the 
Chakravartys lield ilje moaza under a 
rent-free hrahmottar grant and not as a 
.service tenure. We see no reason how- 
ever, for holding that the grant was made 
either before or after the Permanent 
Settlement. The evidence afforded by 
the papersof 1843 (Exhibit 0 where 
the Raja returns Bhagat Chakravarti as 
holding under a hrahmottar paita of 1784, 
the jammahaii'h of 1854 (Exhibit B-2) 
where the manager of the Court of 
Wards shows Gobindpore as rent-free, 
the return of 1861 (Exhibil.s 14-13) 
where the Raja describes Gobindpore as 
hrahmottar. the claim by the Chakravartys 
in 1S71 (Exhibits) to hold the moiiza 
in rent-free hrahmottar with its recogni- 
tion by Mr. Rowditt (Exhibits 5 and 12), 
the admission in the road cess return of 
1872 (Exhibit 19) that Gobindpore was 
hrahmottar • even though it w’as made by 
a manager on behalf of the minor, largely 
outweigh any inference that can be drawn 
from the receipts (Exhibits K-30 to B-39) 
in w’hich the Chakravartys are described 
as ' jimman' xvhile the application for the 
regi.stratiun of the moiizn as rent-free 
hrahmottar and its rejection (Exhibit 7) 
do not, at least, tel! against the defen- 
<lants’ contentions since it is not attempt* 
ed to show that the land is free from 
payment of revenue, which it would have 
been for the application to have suc- 
ceeded. 

This brings us to the second point in 
the appellants’ case, which is that the 
lands granted to the ancestors of the 
plaintiff’s grantors were only the cultivat- 


ed lands in the mouza and did not in- 
clude the waste lands. 

I'rom Exhibit B-70, the general {touzi) 
register of revenue-paying lands in 
Manbhum, it appears that the area of 
Gobindpore, as it is now known, 
is^ 76 acres, whicli is about 220 highas. 
W as the whole of this granted, in 
whatever manner, to the Chakravartys.^ 
I he answer to this question depends in 
part on documents that we have already 
considered. I hus in the miilki papers 
of 1843 the area of the land referred to is 
^^‘tted to be approximately 54 highas. 

I he remarks column’' is provided to 
show ‘how many highas of the said 
mouza or patit lands, how many highas 
cultivated, wliether inhabited or without 
habitation : and it does show that " in 
this mouza there are 24 /}ighas of culti- 
vated land, 30 highas of iVtnga land not 
inhabited.’ It also gives boundaries, 
whicli on the evidence of both parties, 
in the opinion of tlie lower Court, are 
boundaries of the entire mouza., and the 
correctness of this rinding has not been 
disputed before us. 

In 18O1 the thakbust map was being 
prepared. Hie Raja made a return 
(Exhibit 13) that moxiza is brahmot- 
tar^ ’ saying nothing of any distinction 
between the waste and the cultivated 
land. A deposition by Ram Kanai 
Chakravarty (Exhibit 17) seems to show 
that measurement was made of the asli- 
mouza and no other tola was included, 
and that the entire mouza was given to 
Bhagwat Chakravarty, the grantee in 
*784-^ In settling the thakhast bounda- 
ries it seems (Exhibit 18) that the 
matter was left entirely to the Chakra- 
varthys, and that the Raja contended 
himself with making the return, Exhi- 
bit 13. which we have already refer- 
red to. I he hadbiist map itself E.x- 
hibii r6) indicates the extent of the 
mouza- as only 9 highas 10 cottahs, and the 
boundaries do not seem to have any 
relation to those given in mulki papers. 
Ihis does not fit in with the case made 
by either party and leads to the conclusion 
that the map is not to be relied on and 
measurement of whole mouza was made 
by Ram Rrishna Mistri (Exhibit 12) in 
1871 when he found that it contained 59 
highas in all. We agree, however, with 
the Subordinate Judge that, for the 
reasons he has given, there may have 
been waste lands outside the mouza. The 
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road-cess return of 1S72 (Exhibit n)) 
made by the I'ahsildar of the Court of 
Wards in 1872 (Exhibit 19) and subse- 
quent returns made by the Chakravartys, 
are all made without any reference to the 
existence of waste lands whicli, if the 
law contained in Act IX of 1880 H. C., 
had been complied with, would have been 
an indication that no waste lands existed 
inthemoM-ja. We hnd it diflicult, how- 
ever, to attach much weight to this 
argument in face of the reasons for not 
doing so advanced by the Subordinate 
Judge and the evidence to which he 
refers. 

In the proceedings in 1871, when the 
Chakravartys applied to have their 
hrahinottar released from rent it does not 
appear that either they or Mr. Rowlett, 
the Manager tor the Court of Wards, 
recognised the moxiza as containing more 
than the 59 bighas mentioned in the 
measurement papers of that year. In the 
application for registration made by the 
Chakravartys in 1877 (E.vhibit 7) we find 
that it is stated that the area of lands, 
which include Gobindpore. has not been 
found out by measurement ; but that a 
measurement by murris, that is by a unit 
of cultivated land, is given, a fact which 
supports the view taken by the Judge of 
the road'cess papers. 

In 1904 we have a curious petition from 
Akshoy Kumar Chakravarty (Exhibit B) 
in which he complains that the Katras 
Jherriah Coal Company called the Bird 
Coal Company is “ unjustly possessing 
the surface lands of Gobindpore and 
another motiza under a right derived 
from the Raja’s estate ; ” as a result 
of which an order was made (Exhibit 
B26) by the Court of Wards d isallowing 
the claim made to the waste lands of 
Gobindpore. The order itself was based 
on the road-cess returns and is of no 
importance ; but as the Katras Jherria 
Company were in possCision of the land 
merely for mining purposes, the limita- 
tion of the complaint in the petition to 
surface rights is certainly curious. 

In the land acquisition proceedings in 
*9051 there seems to be no doubt that the 
manager for the Raja received all the 
compensation for waste land that was 
acquired, while the Chakravartys obtained 
compensation only as cultivators- The 
Raja s rights to the waste land seem thus 
Jo have passed uncontested — a conclusion 
highly adverse to the full claim made by 


the plainliiT. 'I'he Judge, however, points 
out that the acquisition proceedings were 
based on a mistake, as tlie Chakiavartvs 
were supposed to have a khera/i and, not 
as they in fact had, a hxkheruj bm/ijjiotl xr 
that the Chakravartys may not have 
known that the dnuj.i lands were being 
ascribed to the Raja and that the amounts 
in question were not large enough to make 
litigations profitable. This conclusion 
depends in pan on the evidence of 
Shashi Hhushan Oliakravariy , whom 
elsewhere the Judge iias not been inclined 
to trust, and in view of the fact that he 
was a party to the proceedings and iu 
fact received compensation under them, 
it is dithcuU to believe that he did not 
know that it was also paid to the Rajah, 
as he swears it was not. 

'I'his concludes all the evidence on 
which we must decide this part of the 
case : and we feel that any decision we 
come to must be open to considerable 
doubt ; and necessarily so. i>ecause it is 
probable that for many years both the 
Cha kravartys and the Raja regarded the 
lands as of mo value, and both sides may 
well have exercised rights over them 
without attracting the notice of the other. 
On the whole, however, we feel disposed 
to attach more importance to the earlier 
than to the later documents before us i 
and while we regard the mulki papers as 
ambiguous as to the point before us, we 
attach a good deal of importance to the 
Raja’s return of 1861 and to the fact that 
the Raja did not care to take any part in 
settling the thah map, which he probably 
would have done, had the mouza been 
divided between the Chakravartys and 
himself. On the other hand, we should 
not like to depend much on the road-cess 
papers and though the Land .Acquisition 
proceedings have to be carefully consider- 
ed, we cannot consider that they outweigh 
the conclusion we draw from the earlier 
proceedings. Under these circumstances 
we hold, though with considerable doubt, 
that the waste lands were included in 
the hrahinottar granted to the Chakra- 
vartys. 

We have next to deal with the most 
important point in the case, which, on 
the findings that we have come to is as 
follows: Did a grant of rent free 6rrt//- 
mottfir of the whole of a mouza made 
before the Permanent Settlement pass 
any mining rights? From this point of 
view we consider that the case is covered 
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by the decision in Uari Narayan Sing/i 
Deo Bahadur Srirarn Chakravarti (i). 
In that case the Subordinate Judge and 
the High Court both held that the defen- 
dants had a permanent tenure at a fixed 
rental in tlie plainiilT’s zemindari \ there 
was nothing to show how the tenure 
originated, or that anytiiing had or had 
not been settled about mineral rights at 
that time. I'he first Court held that the 
minerals did not pass to tite grantee, 
partly, it appears, because of the low 
rent tltat was reserved. I'his Court set 
aside that finding, holding that the zemin- 
dar had divested himself of everything 
e.Kcept the nominal proprietorship and 
turned his right practically into a per- 
petual annuity of the amount of the 
rental. This decision was reversed in 
the Privy Council. The finding as to the 
nature of the tenure created is not over- 
ruled and .seems to be accepted : the 
inference drawn by the Subordinate Judge 
from the smallness of the jama is noticed, 
and it was held that on the title of 
the Zi-mindar being established he must 
be presumed to be the owner of the 
under-ground rights thereto appertain- 
ing. in the absence of evidence that 
he ever parted with them. We aic 
unable to distinguish that case from 
the present. It then seemed probable that 
the tenure was created after the I’erma- 
nent Settlement. 'I'he present tenure 
may according to our view have been 
created either before or after that event. 
If. however, it was granted before the 
Permanent Settlement, the case for the 
appellant is stronger than if it were 
granted afterwards, as the zemindar's 
interest at the time of the grant must 
have been restricted to a ten years’ 
Settlement, which may lead us to sup- 
pose that he would have been unlikely to 
deal with the minerals, even if he had the 
power to do so. In the former case the 
jama reserved was low : here no jama at 
all is reserved. 'Phe area of the holding 
affected in Hari Narayan Singh's case (i) 
does not appear from the judgment, and 
in the present case the point does not 
help us, as we have held that the whole 
mauza was transferred. Had only a small 
proportion, such as 54 bighas out of 200, 
been affected, it might have been argued 
that the zemindar would not have parted 
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with his mineral rights on so small a 
scale, as we are admittedly deciding the 
case by imputing intentions to the parties, 
which in their ignorance of facts known 
to us they could never have formed : and 
it is this tliat makes the second point we 
have decided one of essential importance. 

1 he rule laid down in Hari Narayan 
Singh v. Sriram Ghakravarty (1) was 
afterwards followed in Durga Proshad 
Singh w Brojo Nath Bose (2), reversing 
the decision in this Court, Brojanath 
Bose V. Diirga Proshad Singh (3)] but 
nothing else was then decided that hears 
on this case. In Hegh Lai Pandey v. 
Baj Kumar Thakur it was held that 
the insertion of such general words as 
mai hak hakitk, with all rights in the 
original grantor, would pass the minerals, 
and it is suggested that it was this 
decision that led to similar words being 
inserted into E.\hibit K. the patta in this 
case. On our findings, however, the terms 
of that document are of no importance. 

1 he present case closely resembles 
Prosad Singh v. Lachipur Coal Com- 
pany (5), where it was held that the 
zemindar retained a right to the minerals; 
as also the case of Kunja Behari Lai v. 

Darga Prasad Singh (6), decided on 
the 7th May igi4, where Fletcher,/., 
the decision in Hari Narayan 
Singh s ca.se (i) as governing the relations 
of a zemindar and any . one deriving a 
title from him whether as a tenure-holder 
or a ryot, a construction in which we 
quite agree. 

In the result we hold that the zem/ndarj 
did not transfer any mining rights to the 
predecessors of the Chakravartys. 

I here remain only two points to be 
noticed on neither of which we need say 
much. 

1 he is that the suit is barred by 

limitation, as the defendant and his les- 
sees had been in possession of the mines 
in the land for more than twelve years. 

As to this we agree with the findings of 
the lower Couit, though we think that on 
the facts of the case his finding is not 
strong enough, as the mining operations 
of the Katras Jherriah Company before 

(2) (1912) ^9 Cal. 696 = 15 I. C. 219 = 39 I. A. 

»33. (P. C.). 

(3) 11907) 34 Cal. 753. 

(4) (1907) 34 Cal. 358. 

(5) (19H) 38 Cal. 845=12 1. C. 482. 

(6) A . I R. (I914) Cal. 205 = 25 I. C. 819. 
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1896 were obviously of the slightest 
possible kind. 

The second remaining point is that the 
suit must fail because there was a lease 
to Mr. Saise prior to that of the plaintiff 
and that it was subsisting at the lime of 
the suit. This point was raised at the 
very last stage” of the trial, the onus of 
proving the lease and its continuance up 
to the date of the trial was on the defen- 
dant, and he has not discharged it. We. 
therefore, agree with the lower Court 
that the lease cannot stand in the plain- 
tiff’s way. 

The result is that both the appeals 
before us are decreed with costs. 

V.B./R.K. 

Appeals decreed. 
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Teunon and Sheepshanks, JJ. 

Ashutosh Mookerjee and others — Judg- 
ment-Debtors— Appellants. 

V. 

Akhoy Ktimari Debt and others — 
Decree-holder — Respondents. 

Appeal Nos. 285 and 334 of 1915, 
decided on aCih May, 1916. from the 
orders of Dist. Judge, Bankura, dated 
23rd March, 1915. 

Hiada Law — Widow — Rent decree against 
widow — Tenure in hands of reversioners is liable 
for sale — Bengal Tenancy Act (1885), S* 65. 

^ A tenure or holding in the hands of the rever- 
sionary heirs after the death of a Hindu widow 
remains liable in respect of decrees for its 
arrears of rent obtained against the widow whei^ 
she held it as heiress to her husband. j 6 Cal. 
Stt and 16 I. C. 437, dist. 30 Cal. 550 (P. C.), 
foil. [P. xOi.C. 2.] 

Jadu Nath Kanjilal and Jogendra 
Kumar Dey — for Appellants. 

Mohini Mohan Chatter jee — for Res- 
pondents. 

Judgment. — These two appeals arise 
out of proceedings in execution of two 
decrees for rent. These decrees were 
obtained against a Hindu widow and 
on her death the reversionary heirs of 
the husband were brought on the record 
as her representatives for the purposes 
of the execution. The only questions 

in these appeals are, whether the holding 
in respect of which decrees for rent were 
obtained, being now in the hands of the 
reversionary heirs, can be sold in execu- 
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tion of decrees obtained, against the 
widow. In support of his conlenlion 
that the defaulting holding cannot be 
sold, the appellant lias invited our atten- 
tion to the cases of Kristo Gobind v. 
Hem C/i under (1) and Btresivor Das Day 
V. Kamal Kumar Dntt (2). lUit in these 
two cases the question for decision was 
whether the estate of the husband (other 
than the defaulting tenure) could be 
sold in execution of such decrees, I'hey, 
therefore, throw no light upon the present 
question. On the other hand the case 
of Jthan Kris/nia Koy v. Brojo Lai 
(3) decided by their Lordships of the; 
Privy Council appears to us to be goodj 
authority for the proposition that the] 
tenure in the hands of the reversionaryl 
heirs does remain liable in respect ofj 
decrees for rent obtained in the time of 
the widow; and this also is in accordance 
with the provisions of S. 65 of the! 
Bengal Tenancy Act. For these reasons 
we dismiss the appeals with costs. W'e 
assess the hearing-fee at one gold mohur 
in each case. 

V.B./R.K. 

Appeals dismissed. 


(1) iGCal. 511. 

( 2 ) ( 1912 ) lO I. C. 437. 

(3) (>903) 30 Cal. 550 = 30 I. A. 81 (F. C.). 
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HOLMWOOD AND CHAPMAN. JJ. 

Kali Kumar Chuckerhutiy — Plaintiff — 
Appellant. 

V. 

Aslam and others — Defendants — Res- 
pondents. 

Appeal No. 1941 of 1912, decided on 
3rd August, 1914, from the Appellate 
Decree of Dist. Judge, Noakhali, dated 
19th April, 1912. 

Civil P. C. (5 of 1908), O. 2, R. 2— Suit for 
possession by purchaser of bolding — Prior suit 
for possession of part of bolding dismissed — 
Suit is not maintainable even in respect of 
portion not included in former suit. 

The purchaser of a holding in execution of a 
rent-decree sued for its possession against the 
judgment-debtors and it was found on evidence 
that the plaintiff after his purchase had never 
obtained anything more than formal delivery 
of possession of any portion of the holding and 
that he had previously sued the same defendants 
for possession of a portion of the holding but 
his suit was dismissed for want of prosecution : 
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Hdii. that the plaintirt could not maintain 
his '•uit even as regards the portion of the 
ludtling wl'.ich was not included in the former 
suit, foi leaving omitted to sue for that portion 
in the former suit, he could not under C>. 2. 
k. 2. .''ue lot it again. 

' [k. 163, C. 2 ic P. 164. C. I.] 

Baido Nath Dutt and Jnanendra Nat/i 
$irear~~ior Appellant. 

Brojendi-fi /Vnt/i Chatlerjce — for Res- 
pondents. 

Judgment. — J'his appeal arises out of 
a suit for the possession of a holding 
which the plaintiff had purchased at a 
sale in execution of a rent-decree in 
January iqo6. He obtained formal 
delivery of possession in September. 1006. 
The holding consisted of a homestead 
and the arable land attached thereto. In 
.\pril 1007. the plaintiff sued for kha$ 
possession of that portion of the holding 
only which included the homestead. His 
allegation v.-as that the defendants had 
dispossessed him of the homestead. 'Phat 
suit was dismissed for want of prosecution 
in November 1907. .An application to 
restore was also dismissed in February 
1908. 'Phe plaintiff had also brought a 
criminal case charging the defendants 
with criminal trespass on the arable 
portion of the holding. The criminal 
case ended in acquittal in June 1908. 

'Phe first Court held that the plaintiff’s 
suit was barred so far as the homestead 
was concerned, his previous suit for the 
homestead having been dismissed. 'Phe 
Court, however, decreed the suit for the 
arable land. The Court of first appeal 
has reversed this decision holding that by 
reason of the dismissal of the previous 
suit, the suit for the arable portion of the 
land was also barred under O. 3. R. 2, 
Code of Civil Procedure. 

The plaintiff appeals. 'Phe conten- 
tion in appeal is that the provisions of 
O. 2, R. 2, do not apply to the case. The 
material portion of the rule referred to is 
to the following effect : — “ Every suit 
shall include the whole of the claim 
which the plaintiff is entitled to make in 
respect of the cause of action. Where a 
plaintiff omits to sue in respect of any 
portion of his claim, he shall not after- 
wards sue in respect of the portion so 
omitted.” The previous suit was for a 
portion of the holding only. The plain- 
tiff in that suit omitted to sue for the 
arable land. The present suit for the 
arable land has thus been held to be 
barred. The argument on appeal, how- 


ever, is that the cause of action in the 
previous suit was a re-entry into the 
homestead only. 'I’he cause of action 
alleged in the present suit was a dis- 
possession from the arable land on a 
subsequent date and on an entirely 
independent occasion, namely, after the 
application for review in the previous 
suit was dismissed. The argument is 
that the acts of dispossession being 
different the causes of action were different 
and the rule does not apply. The Court 
of first appeal has, however, found that 
in fact there were not two separate acts 
of dispossession ; and that the plaintiff 
never obtained anything more than 
formal delivery of possession of any 
portion of the land and that, therefore, the 
causes of action were not different : they 
were in fact the same and the allegations 
in the plaint in this respect were untrue. 
It is, however, contended that the 
learned District Judge fell into error in so 
dealing with the question and that he 
should not have gone outside the four 
corners of the plaints in the two cases. 
In support of this contention the case of 
Jibunti Nath Khan v, Shib Nath Chucker' 
butty (i) is relied upon, in which it is said 
that the cause of action must be sought 
for between the four corners of the plaint. 
The facts of that case were, however, 
entirely different. In that case the previ- 
ous suit had been one for confirmation of 
pos.session and had been dismissed upon 
the ground that the plaintiff had never 
been in possession. The suit which was 
before the learned Judges was for 
recover}^ of possession and it had been 
held in the suit before them that the 
plaintiff had in fact been dispossessed. 

I he learned Judges with reference to the 
facts of the case said that the findings in 
the previous suit must not be considered 
in determining whether the cause of action 
was the same. In the present case, how- 
ever, we are not concerned with any 
finding in the previous suit. It is not the 
finding in the previous suit, it is the 
finding in the present suit now before us. 
with which we have to deal and that 
finding was that the causes of action in 
the two suits were the same. In Jibunti 
Nath Khan v. Shib Nath Ghuckerbuttyj (i) 
the findingin the suit before the Court was 
that the causes of action in the two suits 
were different. That is the distinction 


(i) (1882) 8 Cal. 819. 
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between the present case and the case 
cited and it goes to the root of the matter. 
The findings in the present case are (i) 
that the title is the same, (2) that the 
parties are the same, (3) that the plain- 
tiff was never in possession and that, 
therefore, the cause of action was the 
same. We are of opinion that the learned 
District Judge fell into no error in so 
dealing with the case. 

We have been referred in course of the 
argument to the case of Pittapur Raja v. 
Suriya Row (2). That case, if it has any 
bearing on the question which is 
now before us, is against the contention 
of the appellant. It was a case where 
the plaintiff had sued to obtain his share 
of an estate in land under a will in 
consequence of having been wrongfully 
dispossessed by the defendant. He after- 
wards brought a suit for his share of the 
personal property under the will. It was 
held that the subsequent suit was not 
barred by reason of the omission to claim 
the personal property in the previous suit, 
the decision of the case being based on 
the fact that the dispossession of the 
plaintiff from his land was an entirely 
different cause of action from that which 
formed the basis of his claim to the 
personal property. The cause of action 
was different both upon the pleadings 
and in fact. 

It has finally been argued that the 
learned District Judge was not justified 
in coming to the findings of fact above 
referred to. It appears that subsequently 
to the plaintiff^s purchase, the holding 
was sold in execution of a decree for 
arrears of rent obtained against the 
plaintiff. The present defendants deposit- 
ed the amount due and obtained an 
annulment of the sale. The then auction- 
purchaser, Janki Nath Choudhuri, 
obtained a Rule in this Court against the 
Munsif’s order allowing the deposit to be 
Diade. In the course of the judgment 
of this Court disposing of this Rule, it 
was said “ Kali Kumar (the present 
plaintiff) purchased the holding in execu- 
tion of a rent decree obtained by the 
landlords against Hamid AH and obtained 
possession of the lands of the holding 
except the homestead portion, which 
in spite of the sale Hamid Ali retained 
in his possession.’’ It is argued that in 
view of this expression of opinion the 

(2) (188s) 8 Mad. .520=12 I. A. n6 (P. C.). 


learned District Judge ought not to have 
held that the plaintiff never obtained 
possession of any portion of tiie land. 
It is clear, however, that there was no 
estoppel. 

'I’he statement in the judgment of tJiis 
Court was nothing more than an introduc- 
tory recital of the facts. Moreover, the 
present plaintiff was merely a formal 
party to the proceeding. I'he real contest 
was between the then auction-purchaser 
Janki Nath and the present defendants. 
Further, the result of liie Rule would 
have been the same if the facts had been 
stated to be that Kali Kumar had never 
obtained possession of any portion of the 
land. For the purpose of Rule it was 
quite immaterial whether the present 
defendants were in posse.ssion of the 
whole land or only of a portion. In 
either case they were entitled to make 
the deposit. It is clear there was no 
estoppel. To what extent there was 
any admission in that case we are unable 
to determine. 'I'he Rule was obtained on 
the application of Janki Nath, not of the 
defendants. We do not know what state- 
ment, if any, the defendants made in the 
case. It has further been argued that as 
there was admittedly formal delivery of 
possession to the plaintiff by the Court, 
the District Judge ought not to have held 
that actual possession was not obtained. 
There is no substance in this contention. 
The fact that there w^as formal delivery 
of possession is not relevant to the 
question whether the causes of action in 
the two suits were the same or not. The 
formal delivery of possession was the 
common fact in both suits. If that w'as 
all that took place, the causes of action 
were identical. It is finally argued that 
the dispossession of the arable land must, 
in an}" case, have been b}" a different act 
from the re-entry in the homestead. The 
plaintiff’s specific allegation, how'ever, 
that he was dispossessed in March 1908 
was not believed. We .should have to 
have recourse to surmise if we were to 
saj" that the finding that there was not 
more than one act of dispossession was 
wrong. 

We are of opinion that the findings of 
fact cannot be successfully assailed on 
any ground of law. 

Those findings are that the cause ofi 
action in the previous suit was the same' 
as the cause of action in the present suit. 
In the previous suit the plaintiff omittedi 
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to sue for a portion of his claim, namely, 
for the arable lands. He cannot under 
(b 2, R. 2, of tlie Code of Civil Procedure 
he permitted to sue lor them now. 

i he appeal is dismissed with costs. 
V.i;.,K.K. 

Appeal dismissed. 
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l l.I.TC HM; and 'fRUXON, JJ. 

Kuannani Sinoha Maiidhnta — Plaintiff 
— -Appellant. 

V. 

M'lisif Ali JMurzd — Defendant — Res- 
pondent. 

.Appeal No. 411 of 1913, decided on 
20th 1 ebruary, H)I5, from the Original 
Decree of Sub- Judge, ist Court, Midna- 
pur, dated 16th May, 1913. 

(a) Civil P. C. (5 of 1908), O. 14, R. 2-R. 2 
applies even >vhere issues of fact have been 
framed and not postponed. 

O. 14. l\. 2, (, ivil Procedure Coile. docs not 
only apply lo case^ in wliich the i^is^ues of fact 
have not been settled, but also to cases where 
tiie Court has not postpi-ined the settlement of 
the issues of fact. 1 . R. (191 0 ^ ^7, not 

f'.il. il*. >65. C. I.) 

fb) Limitation Act (9 of 1908), Ss. 6. 8. 9 and 
22— Being ward under Court of Wards is no 
disqualification to extend period of limitation. 

Under the terms of the Indian Limitation .^ct. 

1 90S. no other cause of disqualification than 
those mentioned in the Act, f/c., minority, 
insanity and idiocy, can be admitted lo save 
limit. iiion and time runs against a disqualified 
proprietor whose property is taken under the 
Court of NVards. [P, 1C5, C. 2.J 

(c) Bengal Court of Wards Act (9 of 1879), 
S. 35 — No one but tho ward can bring a suit 
for his property in charge of Court of Wards. 

No one except thedisqualified proprietor can 
bring a suit in relation to property taken cliargc 
of by the Court of Wards. [P. 165, C. 2.1 

(d) Civil P. C. (5 of 1908), 0. 7, R. 4— Fact 

of representative character need not be stated 
in the title of the plaint though it is the proper 
place. 

(,). 7. k. 4. ('ivil Procedure (Jode, does not 
require that where the plaintiff sues in a repre- 
sentative capacity that fact should be staled in 
the cause-‘itle of the plaint although no doulit, 
that is a convenient place to state it. 

[P. 166, C. 1.] 

(e) CivU P. C. (5 of 1908). O. 6, R. 17— 
Amendment of plaint by Court’s permission is 
not addition or substitution of party %vithin 
S. 22, Limitation Act — Limitation Act (9 of 
1908), S. 22. 

The amendments made in the plaint by the 
leave of the Judge cannot, in any view, amount 
to an addition or substitution of a new plaintiff 


within the meaning of S. 22 of the Indian Limita- 
tion Act. (P. 166, C. I.) 

(f) Limitation Act (9 of 1908), Art. 91 — Art. 91 
does not apply where idol’s property is conveyed 
by Court of Wards, it being a nullity. 

Wherecertain properties belong to idols the 
C(>n\ eyunce of tho>e properties by the Court of 
Wards, is a nullity, and .Article 91 of the Limi- 
tation .\ctdoe.s not apply. [P, 166, C. i & 2.J 

(g) Bengal Court of Wards Act (9 of 1879), 
S. 18 — S. 18 provides the only manner in wliich 
ward’s property can be dealt with. 

1 he Court of Wards can only deal with the 
property of the ward in the manner provided by 
S. tS of the Court of W'ards Act (9 of 1879.) 

(P. 166, C. 2.] 

Dii'arka Sat/, Chakravarti and Kali 
Kumar Ckakravurti — for Appellants. 

Ras/t Be/mry Ghose, Hemendra Nath 
Sen and Nares/i Chandra Siwjha- for 
Respondent. 

Fletcher, J. 'This is an appeal by 
the plaintiff against a judgment of the 
learned First Subordinate Judge of 
Midnapore. dated the i6th May, 1913, 
dismissing the plaintiff’s suit. 

The plaintiff brought the suit for a 
declaration that a kahala, dated the 
7th June, 1890, e.xecuted by the Collec- 
tor on behalf of the Court of Wards in 
favour of the late father of the defend- 
ant, and that a subsequent kabala, dated 
the nth February, 1901, e.xecuted in 
manner aforesaid in the like favour, are 
invalid and illegal, and for an order 
restoring the plaintiff to possession of 
the properties comprised in such kabalas 
and for certain alternative and conse- 
quential relief. 

The issues of law and fact were settled 
by the learned Judge on the 9th of 
December, 1912. 

The defendant, on the i6th of Feb- 
ruary, 1913, applied to the learned Judge 
for the trial of the ist three i.ssues under 
the provisions of O. 14, R. 2, Civil Proce- 
dure Code. The learned Judge assented 
to that application. The first three 
issues were in the following terms : i. Is 
this suit barred by limitation? 2. Is 
the suit bad for not making the Secre* 
tary of State for India in Council and the 
Court of AA’ards parties to the suit? 3 * I^ 
the suit maintainable, in respect of 
the properties said to be debutter in the 
plaint, in the present form ? For the 
purpose of determining these three issues 
the learned Judge assumed, as he was 
bound to, the correctness of all theallega- 
^.tions oontained in the plaint. 
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These allegations of fact so far as 
material to the present appeal are very 
simple^ 

On the 30th July, 1S86 upon her own 
application the plaintiff was declared to 
be a disqualified proprietor and the 
Court of Wards took charge of her 
estate. On the 7th of June, 1890 by a 
kahala the Court of Wards sold and 
conveyed to the father of the defendant 
the property to which this suit relates 
other than and except the Mouzas 
Sakdubi and Pirote. By a further kahalay 
dated the nth of February, 1901, the 
Court of Wards conveyed to the father 
of the defendant the two Mouzas Sakdubi 
and Pirote. The plaintiff does not 
state whether this second kubala was 
executed for consideration or by way of 
fiurther assurance or otherwise. 

The Court of Wards, on the ist of 
August, 1911, released the property of the 
plaintiff from its charge. The present 
suit was instituted on the 31st of 
May, 1912. The plaintiff on the present 
appeal before us has urged that the course 
the learned Judge adopted in disposing of 
the first three issues of law was illegal. 
The argument is based upon the terms 
of O. 14, R. 2, Civil Procedure Code. 
It is argued that the rule only applies to 
cases in which the issues of fact have not 
been settled. The wording of the rule 
is opposed to such a construction. I'he 
words “ for that purpose may, if it thinks 
fit, postpone the settlement of the issues 
of fact until after the issues of law have 
|been determined ” clearly indicate that 
jthe rule also applies to cases where the 
pourt has not postponed the settlement 
|of the issues of fact. 

It is said that the decision in the case 
of Jiai Yatindra Natk Chowdhury v. 
Sari Charan Chowdhury (i) is in accord- 
ance with the argument put forward on 
behalf of the plaintiff. But as I read 
that decision all that was decided in that 
case was that the course adopted by the 
trying Judge in that particular case was 
highly inconvenient and his procedure 
ought to be set aside by the Appellate 
Court. I think there is no force in 
this argument raised on behalf of the 
appellant. The next argument is as to 
whether the suit is barred by limitation as 
regards the lands comprised in the kabala 


(1) A. I. R. (1915) Cal. 87=26 I. 
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of the 7th of June, 1S90. It is argued that as 
the plaintiff was a disqualified proprii- tor 
whose estate was under the charge of 
the Court of Wards time did not run 
against her during the period the Court 
remained in charge. 

Under the terms of the Indian Limi- 
tation Act, 1908, no other cause of dis-| 
qualification than those mentioned in the' 
Act can be admitted to save limitation. 1 

I 

'Fhe only disqualifications that Ss. 6, 8: 
and 9 of the Act recognise are minority,! 
insanity and idiocy. It is argued ihatl 
notwithstanding this when the plaintiff 
was declared a disqualified proprietor and 
the Court of Wards Act (iX of 1870, B. 
C.) vested the right of possession of her 
property in the Court of Wards, and that 
the possession of the defendant and his 
father could not become adverse as 
regards the plaintiff until the Court of 
Wards released the property of the 
plaintiff on ihe ist of August, 191 1- 

'Fhis argument in substance rests upon 
the wording of S. 35 of Act IX of 1879. 
No doubt the words " directing that pos- 
session be taken of such person and pro- 
perty ” occur in that section. But the 
whole scheme of the .Act, as is manifest 
from many sections, is the taking of the 
property of the disqualified proprietor 
under the charge of the Court of Wards. 
The position of the Court of W'ards being 
that of a guardian of the disqualified 
proprietor, the possession of the guardian 
would be that of the ward and the plain- 
tiff in that view was in possession when 
the Court sold the property in June 1890. 
Moreover, the Act preserves the right of 
suit of the disqualified proprietor. No 
one except the disqualified proprietor can 
bring a suit in relation to property taken 
charge of by the Court of W’ards. It is 
true that by Part 7 of the Act restrictions 
have been placed upon the right of the 
disqualified proprietor to sue. The fact, 
however, remains that no one except the 
plaintiff could have maintained a suit 
with reference to the property taken 
charge of by the Court of Wards. 

I think, therefore, that the learned 
Judge came to a correct conclusion when 
he found that the plaintiff’s suit, as regards 
the properties comprised in the kabala oi 
7th of June, 1890 was barred by limita- 
tion under Articles 91 and 142 of the 
Indian Limitation Act. I may mention 
in naa^ng that the learned Vakil for the 

f) % Lk, I 
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appellant informed us that he makes no 
case to bring the plaintiff’s suit within 
S. iS of the Indian Limitation Act, the 
case of the plaintiff being that she knew 
of the fraud all along and applied to the 
Court of ards for release of her property 
in order to institute a suit. 

I will now proceed to deal with the 
case so far as it relates to the two 
Mouzas Sukdabi and Pirote. In the 
cause-title of the suit as given in the 
plaint as originally presented to the 
Court, thecharacter in which the plaintiff 
brought the suit as regards these two 
THOuzas was not given, although it is 
manifest from the body of the plaint and 
the prayers thereto that the plaintiff was 
suing to recover possession of the two 
mouzas comprised in the kabala of the 
iith February, igoi as the shehait of 
certain idols. On the 1 2th of .April. 1913. 
the plaintiff applied to the learned Judge 
for leave to amend the plaint by stating 
in the cause-title that she s^ed on behalf 
of herself and as shebait oi the idols and 
for making the necessary and consequen- 
tial amendments in the body of the plaint. 
'Phe learned Judge gave the necessary 
leave and the amendments were duly 
made. By reason of such amendment the 
learned Judge has held that there has been 
addition of a new plaintiff to the suit 
and, therefore, the suit as regards the 
two mouzas is barred under Aricles 91 
and 142 of the Indian Limitation Act. I 
am unable to agree with the view taken 
by the learned Judge. It seems to me 
abundantly clear on reading the plaint as 
originally filed that the plaintiff was suing 
as shebait of the idols as regards these 
two mouzas. O. 7, R. 4. does not require 
that when the plaintiff sues in a represen- 
tative capacity that fact should be stated 
in the cause-title of the plaint, although 
no doubt that is a convenient place to 
slate it. The amendments made in the 
plaint by the leave of the Judge cannot, 
,in any view I think, amount to an addi- 
tion or substitution of a new plaintiff 
within the meaning of S. 22 of the Indian 
Limitation Act. Nor am I able to agree with 
the view of the learned Judge that this 
suit, so far as regards the two mouzas^ is 
governed by Article gr of the Limitation 
lAct. The case the plaintiff sets up in 
her plaint is that these two mouzas 
belonged to the idols and that the con- 
veyance of them by the Court of Wards 
to the defendant’s father was a nullity. 


Obviously Article gi does not apply to 
such a case. I think that there is a case, 
which ought to be tried so far as relates^ 
to these two mouzas. How or why they 
were transferred to the father of the 

defendant by the of nth of Feb- 

ruary, 1901 does not appear and that, of 
course, will be a material matter to 
inquire into in the course of the trial. 

1 he Court of Wards could only deal with 
the property of the plaintiff in manner 
provided by S. 18 of the Court of Wards 
-Act (IX of 1879.) 

I think, therefore, we ought to reverse 
the decree passed by the lower Court 
and remand the case for trial on the 
issues so far as they relate to the two 
ynouzas Sukdabi and Porote comprised 
in the kabala of the nth of February, 
1901 . 

i he decision of the learned Judge as 
to the suit being barred by limitation so 
far as regards the property comprised in 
the kabala of the 7th of June. 1890, will 
remain unaffected by this order of remand. 

I he costs of the present appeal will be 
costs in the suit. 

Teunon, J. — I agree, 

V.B./k.K. 

Decree reversed ; Case remanded. 
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Chatterjea and Richardson, JJ. 

Nabakumar Ghakraburtty and another 

-■ Plaintiffs'-.Appeilants. 

v. 

Abdul Jabbar Mian — Defendant — Res- 
pondent. 

Second Appeal No. 750 of I9i4' 
decided on i8th July, 1916, against 
the decree of Sub-Judge, 2nd Court. 
Chittagong, dated 13th August, 1913. 

(a) Bengal Tenancy Act, (8 of l8S5), Ss. 67 
and 179 — Agreements should not be lightly 
interfered — Interest at 75 per cent on default of 
is penalty and should be relieved against—' 
Court can grant relief under equitable jnrisdic** 
tion,--^{/ftc/iardsoH, J., dissintinD' 

(Per JV, R. CAatterfea, /, {Richardson, J., dis- 
senting). — Although the Courts should not lightly 
interfere with contracts between landlords and 
tenants in cases of permanent mokarari leases, 
a stipulation by the tenant to pay interest at 
75 per cent., besides full damages, on default of 
ktsts is either a penalty or an unconscionable 
bargain and should not be allowed to be 
enforced. [p. 168, C. iJ 
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The Court can grant relief in the exercise of 
its equitable jurisdiction, if the contract is 
unconscionable. jP- 167, C. i.] 

Ver jRicMariisofi ^ /. — A stipulation by a perma- 
nent mokarari lessee to pay interest at 75 per 
cent, and damages on account of default of 
kists is not a penalty nor is it such a contract as 
ought not to be enforced according to its true 
construction. IP- *69, C. 2.J 

(h) Bengal Tenancy Act (8 of 1885), S*. 67 and 
179— S. 67 does not control S. 179— Contract of 
Idgher rate of interest than that provided m 
S> 67 is enforceable, S. 179 does not exclude 
consideration of other laws. 

Although S. 67 of the Bengal Tenancy Act 
does not control the provisions of S. 179 and a 
contract for the payment of interest on arrears 
of rent at a rate, higher than that pro\ided for 
by S. 67 , entered into by a landlord and a 
permanent tenure holder under him is enforce- 
able by law, yet S. 179 does not exclude the con- 
sideration of the question whether the contract 
is affected by the provisions of law other than 
the Bengal Tenancy Act. 26 Cal. 31 S 
33 Cal. 683. ref. to. IP. » 67 . C. 2.| 

(c) Bengal Tenancy Act (8 of 18S5), Ss. 67 and 
iT^Considerations of needy debtor 
epply to perpetual lessee at fixed rent 
M^ain unless amounting to fraud is no 
of relief — Contract Act (9 of 1872), Ss. 16, 17 
and 74. 

In enforcing the terms of a contract, creating 
a permanent lease at an invariable rent, the 
lessee is not prima facit entitled to the indulgent 
consideration which might be extended to a 
needy and improvident debtor in the clutches of 
a grasping money-lender in cases of money- 

lending contracts. [P* *69, C. i.J 

Where the Courts are appealed to merely on 
the ground of some apparent hardship in the 
contract itself, it has to be borne in mind that 
Courts of Equity cannot give relief from a 
transaction and contract merely on the ground 
that it is a hard bargain, except perhaps when 
the extortion is so great as to be of itself 
evidence of fraud. Case-law discussed. 

IP. 169. C. 1.1 

Khiiish Chandra Sen — for Appellants- 

Nuruddin Ahmed — for Respondent. 

N. R. Chatterjea, J. — This appeal 
arises out of a suit for arrears of rent, 
based upon a kabuUyat which provided 
for the payment of interest at the rate of 
75 per cent, on arrears of rent besides 
*' full damages. The Court of Appeal 
below held in effect that the stipulation 
was in the nature of a penalty and award- 
ed damages only at 25 per cent. 

The plaintiff has appealed to this 
Court, and it is contended on his behalf, 
that as the lease is a permanent mokarari 
lease, he is entitled to the interest at 
75 per cent, as well as the damages 
stipulated for. 


It is true S. 67 of the Hengal 'Fcnancyi 
Act does not control the provisions ofl 
S. I 79, and it has been held u ith reference 
to the provisions of S. 179 that ai 
contract for the payment of interest oni 
arrears of rent, at a rate higher than that 
provided for by S. 67, entered into by a 
landlord and a permanent tenure-holder 
under him is enforceable by law [see 
AIcitanQini Debi v. Mokrura Bibi (i)]. 
But all that S. 179 lays down is that 
nothing in the Bengal 'I'enaney Act shall 
be deemed to prevent a proprietor or 
permanent tenure-holder from granting a 
permanent mokarari lease on any terms 
agreed on between him and his tenant. 1 
That section does not exclude the con-' 
sideration of the question whether thej 
contract is affected by the provisions of. 
law other than the Bengal Tenancy- 
Act. 

The contract in the present case was 
to pay interest at 75 per cent, besides 
full damages. I think the stipulation 
w'as by way of penalty and the Court 
should not allow it to be enforced. It is 
true we do not know whether the rent 
was high or low or w’hether any premium 
was paid at the creation of the tenancy. 
But interest represents compensation for 
the detention of the rent, and the stipul- 
ation to pay 75 per cent, interest plus 
full damages appears rather to have been 
intended as an effective means of secur- 
ing punctual performance of the contract 
than represents the damages which the 
landlord was to suffer bv reason of non- 
payment of the rent 

Although there may be no question of 
payment of higher interest on default of 
payment on the due date, the contract, 
if it contains any stipulation by way of 
penalty, may come under S. 74 of the 
Contract Act as amended, and in any 
case the Court can grant relief in the 
exercise of its equitable jurisdiction, if 
the contract is unconscionable. No hard 
and fast rule can be laid down as to what 
is unconscionable and exorbitant, which 
must be determined with regard to the 
facts of each case. 

There are observations in some cases 
to the effect, that the rule of law relat- 
ing to hard and unconscionable bar- 
gains applies to contracts relating to 


(i) (19C2) 29 Cal. 674 (F. B.). 
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payment of interest between landlord 
and tenant. See Kali Nath Sen v. 
Trailokhva JSath Roy (2) and Narendra 
Kumar Ghose v. Gora Chand Poddar (3). 
It is true the observations are obiter, as 
the cases related to ordinary raixjats to 
whom the provisions of S. 67 of the 
Bengal 1 enancy Act are applicable, and 
not cases of permanent mokarari lessees 
who are apparently not considered as 
requiring any special protection in the 
matter of contracts with their landlords. 
In the first case the rate of interest was 
225 per cent, but in the second it was 
75 per cent., and the learned Judges 
observed that even if it was open to the 
parties to contract themselves out of the 
provisions of $, 67, “ a contract to paj- 
interest at tlie rate of 75 per cent, for 
arrears of rent payable for the land, for 
which arrears the landlord had good 
security in the holding on which nrro.irs 
are a first charge and which he can 
recover in other ways, was an unconscion- 
able one, and one which should not be 
allowed to be enforced.” I agree in the 
above observations, and although the 
Courts should not lightly interfere with 
contracts between landlords and tenants 
in cases of permanent mokarari leases. I 
think that a stipulation to pay interest 
at 75 per cent., besides full damages 
IS an unconscionable one and should not 
be allowed to be enforced. It may be 
mentioned that although the lease in the 
present case is a permanent one, 

it is a lease of only 3 kania andone(/umia 
of land at a rent of Es. 20 and the terms 
indicate that it was taken for the 
purposes of cultivation. 'I'he Court of 
.\ppeal below has awarded 25 percent, 
damages which is a reasonable compen- 
sation. 'fhe appeal is accordingly dis- 
missed. No order as to costs. 

Richardson, J. — This second appeal 
arises out of a suit for arrears of rent 
payal)le in respect of a permanent 
mokarari tenure. 'I'he appellants are the 
plaintiffs, the landlords. 'I'he respondent, 
the defendant No. 6 in the suit, purchased 
the tenure at a .sale held in execution of 
a previous decree for arrears of rent 
obtained by the landlords against his 
predecessors, the defendants Nos. i to 5. 
The sale was confirmed on the 
20th July, 1910. The tenure is held under 
a kahuliyat executed in the plaintiffs’ 

(2) (1899) 26 Cal. 315. 

(3) (1906) 33 Cal. O83. 


favour by the original tenants. Under that 

document rent is payable at the rate of 

Es. 20 per annum in two kists. The 
default clause runs as follows ; — “ If we 
fail to pay rent as per kist, you shall be 
cornpetent to realise the claim together 
'vith interest on account of default of to 
at the rate of Rs. 6-4-0 per cent, per 
mensem (75 per cent, per annum) and the 
full amount of damages together with 
costs in Court...” 

1 art of the arrears claimed fell due 
before the auction-sale was confirmed, but 
nothing turns on that because neither the 
respondent nor the tenure has been made 
liable for those arrears for which, in 
^cordance with the decision in Faez 
Rahaman v. BamsukhBaGmi U), the trial 
Court made a decree against the defend- 
ants No.s. I to 5 personally. Against that 
decision no appeal was preferred to the 
Court below. 'I'he liability of the res* 
pondent and of the tenure for the subse- 
quent arrears is undisputed. The only 
question is whether the plaintiffs are en- 
titled as against the respondent to 
interest at the contract rate. 

On that question the Munsif and the 
Subordinate Judge have taken different 
views. I he Munsif allow'ed the interest 
claimed while the Subordinate Judge 
substituted for interest damages at 25 
per cent, on the amount of the claim. 
His reasons for so doing are loosely 
stated, but lie proceeded apparently on 
the footing that interest at the contract 
rate was a penalty. 

Now, the explanation to S. 74 of the 
Contract .Act, “ a stipulation for increas- 
ed interest from the date of default may 
be a stipulation by way of penalt}-,” has 
no application to a case where no interest 
being payable in respect of the period 
before the date of default, interest runs 
only from that date. In Rani Sundar 
Koer v. /iai Sham Kishen (5), the question 
whether a stipulation of the latter des- 
cription might amount to a penalty was 
expressly left undecided by the Privy 
Council. In view, however, of the decision 
of this Court in Khagaram Das v. Ram 
Sankar Das Pramanik (6), it may be con- 
ceded that such a stipulation ma}’ be “a 
stipulation by way of penalty ” under the 
first part of S. 74. But though that is so, 

(4) (1S94) 21 Cal. 169. 

(5) (*907) 34 Cal. 150 = 34 I. A. g (P. C.). 

(6) (1915) 42 Cal. 652 = 27 I. C. 815. 
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the question in any particular case de- 
pends entirely on the circumstances [ibid 
at page (663 of 42 Cal.) -DwriZop Pneu' 
matic Tyre Company^ Limited v. New 
Garage and Motor Company Limited (7). 

The Indian cases cited were cases 
between money-lenders and their debtors. 
In a similar case of Dyanipal Das v. 
/^a/a Maneshar Bakhsh Singh (8), the 
Privy Council made this observation : 

Apart from a recent Statute, an English 
Court of Equity could not give relief from 
a transaction or contract merely on the 
ground that it was a hard bargain, except 
perhaps when the extortion is so great as 
to be of itself evidence of fraud, which 
is not this case. ” The caution so con- 
veyed has to be borne in mind in all 
cases where the Courts are appealed to 
merely on the ground of some apparent 
hardship in the contract itself. In 
general, evidence of facts and circum- 
stances outside the contract is necessary 
to justify interference. In money-lending 
cases, however, while the Act referred to, 
the English Money-Lenders Act (63 and 
64 Vic. Ch. 51), has no precise counter- 
part in Indian Legislation, the case of 
Samuel v. Newboldijgi)^ decided under it, 
hiay be referred to for the general remark 
made by the Lord Chancellor, Lord Lore- 
bum, that money-lending contracts belong 
to a class “ which peculiarly lend them- 
selves to an abuse of power. That is 
not less true in India than in England, 
and it follows naturally that in dealing 
with such contracts the Courts are more 
disposed to regard an apparently oppres- 
sive stipulation for interest as a penalty 
or to find ground for equitable relief 
under Ss. 16 and ig-A of the Contract 
Act. The contract which has given rise 
to this appeal cannot be approached 
from the same standpoint. It is a perma- 
nent lease at an invariable rent and the 
lessee is not prima fade entitled to the 
indulgent consideration which might be 
extended to a needy and improvident 
debtor in the clutches of a grasping 
money-lender. On the contrary, where a 
permanent tenure is concerned, the 
improvidence is often on the side of the 
grantor, who, as the Privy Council have 
said, parts for ever with all his interest 
in the improvable value of the lands 

<7) (1915) A. C. 79, 

U8 =8 All. 570-9 O. C. 1S8-33 I- A. 

(9) (1906) A. C. 461, 


[Musaminat Balasmani Dasi v. Raja 
Sheo Persad Singh (10)]. 

The Usury Laws Repeal Act (XWTIE 
of 1855) enacts that “ in any suit in 
which interest is recoverable, the amount 
shall be adjudged or decreed by the 
Court at the rate (if any) agreed upon 
by the parties.” S. 179 of the Bengal 
'Tenancy .Act further provides that 
“ nothing in this Act shall be deemed to 
prevent a proprietor or a holder of a per- 
manent tenure in a permanenily settled 
area from granting a permanent mokarari 
lease on any terms agreed on between 
him and his tenant. ” It may be that 
these provisions must be read subject to 
the power of the Court to intervene 
under the Contract Act, but even so in 
such a case as the present they cannot 
be overlooked or left out of account. It 
was for the lessee, the respondent, to 
show circumstances which would justify 
an interference with the contract into 
which he entered or rather which he 
deliberately purchased at a Court sale. 
He has entirely failed, if he ever 
attempted, to discharge this burden. We 
were referred to no materials other than 
the contract itself which would justify 
even a suspicion that the original 
kabuliot or his purchase of the tenure was 
induced by fraud or by any domination 
of one man’s will by that of another. 
We were not told whether any premium 
was paid by the original lessees nor the 
price at which the tenure was knocked 
down to the respondent. There is 
nothing to show whether the rent reserv- 
ed is a high rent or a low' rent. In 
ni}' opinion there is no ground for 
saying that the stipulation as to in- 
terest and damages is a penalty or is 
otherwise one which ought not to be 
enforced according to its true construc- 
tion. I'he mere fact that the interest 
expressed to be payable is high, is, in the 
circumstances, nut in itself a sufficient 
ground for relief. 

A difficulty was raised as to the meaning 
of the words used. The lessee engages to 
pay interest at the rate specified and 
“ full damages.” It was argued that this 
can only mean full damages, because full 
damages must include interest. On this 
ground, it was suggested that the decree 
of the Subordinate Judge awarding in 
lieu of interest damages at 25 per cent. 


(10) (1882) 8 CaJ. 664 = 9 L A. 33 (P. C.). 
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on the amount claimed might be sup- 
ported. Rut under the Usury Act it ivas 
open to the parties to agree upon the 
rate of interest and the agreed rate is 
clearly and unequivocally stated. The 
parties, in my opinion, must be taken to 
have meant that in addition to the 
interest such damages (if any) should be 
awarded as the law might allow. The 
implication is that the interest was to be 
regarded as part of the substantive con- 
tract between them. If that be so. it is 
difficuk to see how the addition of the 
words and full damages" can cut down 
the rate of interest or convert into a 
penalty a stipulation which would not 
otherwise be a penalty. The award of 

damages is entirely within the discretion 
of the Court. 

Apart from any question of penalty, it 
is settled by the decision of the Full 
Bench in Lai Gopal Dutt Ckowdhry v 

ManmathaLal Dutt Chotvdhry (u) 

the purchaser of a tenure at a sale in 
execuiion of a decree is bound by the 
lease and liable for interest at the con- 
tract rate. 'I'he point there decided turned 

entirely on the Bengal Tenancy Act and 

the report does not state what in that 
case was the contract rate. But in 
several of the cases brought before the 
Full Bench for review, interest was 
claimed at the rate of 75 per cent, per 
annum It was allowed in one case and 
disallowed in others on grounds uncon- 
nected with the Contract Act. In Eishore 
Lai Dev v. Administrator- General of Ben- 
gal (ra) interest at that rate was allowed. 
Ixi Matanqini Debi v. Mokrura Bibi (i), 
decided by a Full Bench, interest was 
allowed at the rate of 37 M per cent, per 
annum and in Eaj Narain Milter v. 
Panna Chand Singh [ii), at the rate of 
30 per cent, per annum. If interest at 
37^ or 30 per cent, is not unreasonable, 
where is the line to be drawn ? Again,' 
if interest at the contract rate be dis- 
allowed, thequestion apparently will arise 
every time a suit for arrears is brought, 
what the interest or damages should be. 

In the view indicated the appellant 
landlord is entitled to the interest which 
he claims, namely, interest at the contract 
rate. He is not entitled to any further 
damages. 

(11) (1905) 32 Cal. 258 (F. B.). 

(12) (1898) 2 C. W. N. 303. 

(13) (1903) 30 Cal. 213. 


.\s, however, my learned brother is of a 
different opinion, and as I now understand 
that the same or a similar question has 
been dealt with by him and Mr. Justice 
Sheepshanks in another case decided 
since the present case was argued (Second 
Appeal Xo. 3957 of 1913). I do not press 
my view, though I am not prepared to 
change it. 

The appeal will be dismissed in accord- 
ance with the judgment pronounced by 
my learned brother. 

V.K./R.K. 

Appeal dismiseed. 
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Mookkrjee and Roe, JJ. 

Girija Kanta Chakrabutty and others — 
Defendants— .Appellants. 

V. 

Mohim Chnyidra Acharjya — Plaintiff — 
Respondent. 

Appeal No. 3486 of 1912, decided on 

2nd June, T915, from the Appellate Decree 

of Sub-Judge, Faridpur, dated 12th July, 
1912. 

(a) Civil P. C. (5 of 1908), S. 47-S. 47 doe* 
not bar «uit for actual posseseion by auction- 
purchaser baviug obtained symbolical delivery* 

N. 47, Civil Procedure Code, is no bar to a 
suit for actual possession by a purchaser who 
obtained only symbolical delivery after confirm- 
ation of the execution sale. A.I.R. {1915) Cal. 
' 37 . foil. 35 Bom. 452 and 26 Mad. 740, diss. 
fronu [P. 171. C. 2.1 

(b) Decree— iS’x parte — When can be im- 
peached for fraud, stated. 

.An ex parte decree may in a subsequent claim 
of the plaintiff l>e impeached on the ground of 
fraud by the persons against whom it was 
obtained. 27 Cal. 11. foil. [P. 172, C. lO 

(c) Civil P. C. (5 of 1908), S, 11 — Mortgage 
— Person not party to execution joined a* 

^presentative — Fresh suit for possession^ 
Question of ^ validity of mortgage as against 
such person is not constructive res judicata. 

The validity of the mortgage as against a 
person not a party thereto cannot properly be 
raised and determined in a suit to enforce the 
security, though such person is impleaded as 
representative of a deceased executant. 33 Cal. 

425 and II C. W. N. 284, rel. on. 

|P. 172, C. i.j 

But the question can be raised In a subsequ- 
ent suit for recovery of the mortgaged property 
and an enquiry into the same is not barred by 
the doctrine of constructive tes judicata on the 
ground that it was not pressed at the trial of 
the mortgage suit. [P. 172, C. i.] 

(d) Hindu Law-MAlienatioo — Co«parcener — 
Mortgage by tome brother— Decree end sale 
thereon does not pass other brother’s interest. 
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Where some of the brothers, members of an 
undivided Hindu family, execute a mortgage of 
the whole property, tite decree obtained in a suit 
to enforce the mortgage, and the sale in execu- 
tion thereof, will only pass the interest of the 
mortgagor brothers and not of those who did 
not join in the mortgage. [P. 172, C. i.) 

(e) Execndon-^Decree against co«parcener — 
Stranger purchaser o£ co-parcener*s interest can 
onlj execute it by way of partition. 

A stranger purchaser of the share of an un- 
divide d Hindu co-parcener cannot claim to be 
put in joint possession of the family dwelling- 
house. He can either ask for delivery of posses- 
sion of what he acquired by purchase by 
partition in execution proceedings, or resort to 
a separate suit for partition. (1S53) Heng. 
S. D. A.768; (1857) Beng. S. I). A. 15S5 ; 2 W. 
R. Mis. 30; 8 . K. 239 ; 4 B. L. K. App. 55; 

10 Cal. 244; 22 W. R. 214; 2 Bom. 676 and 
5 Bom. 499, ret. to. [P. 172, C. 2.] 

Prokask Chandra Majumdar — for 
Appellants. 

Mukund Nath Hoy and Satish Chandra 
Bhattacharjec — for Respondent. 

Judgment. — This is an appeal by the 
defendants in a suit for possession of 
land and huts on declaration of title by 
purchase at a sale in execution of a 
mortgage-decree. The facts essential for 
the decision of the questions of law 
raised before us may be briefly stated. 
Three brothers B and C, were owners of 
the disputed property, and their interest 
may be regarded as the unit for our 
present purpose. On the 1 8th. December, 
1887, d and ^ executed a mortgage in 
favour of the plaintiff; they dealt with 
the entire property and apparently ignor- 
ed the interest of their brother C. A died 
in 1892 and left his two brothers B and C 
as his representatives. On the 30th 
November, 1895 the mortgagee sued B 
and C to enforce his security. C was 
made a party in his character as one of 
the original mortgagors, and also as one 
of the representatives of A ; C was des- 
cribed only as the representative of his 
deceased brother A. There was no alle- 
gation in the plaint that the mortgage, 
though executed by A and B, was opera- 
tive against C, either because the debt 
had been incurred for family purposes 
or because and B had implied authority 
to bind their brother C. Neither B nor 
C entered appearance and an ex parte 
decree was made on the 19th December, 
*^ 95 . The decree was executed in due 
course, the property was brought to sale 
and passed into the hands of the plaintiff. 
The plaintiff as execution purchaser 


obtained symbolical delivery of the 
property, but not actual possession. He 
accordingly instituted the present suit on 
the 6th August, 1907 to eject the defend- 
ants who are the representatives of B and 
C. as C had died in 1898 and B in 1901. 
'The Court of first instance decreed the 
suit in part. Upon appeal the Subor- 
dinate Judge has decreed the claim in 
full. On the present appeal, four points 
have been urged on behalf of the defen- 
dants, Jirst, that the suit was barred 
under S. 47, Civil Procedure Code, and 
that the remedy of the plaintiff was by 
w'ay of an application to the execution 
Court to be placed in actual possession 
of the purchased property ; secondly^ that 
the defendants are at liberty to impeach 
the ex parte decree as fraudulently obtain- 
ed and consequently inoperative; thirdly ^ 
that the defendants are not bound by the 
doctrine of res judicata and are entitled 
to establish that the plaintiff has acquired 
title, if at all. to only two-thirds share 
of the property, that is. only to the 
interest of the two mortgagors A and B ; 
and fourthly, that there should be no 
decree for joint possession of the huts, 
which are used for residential purposes 
by the family of the mortgagors and of 
their deceased brother. 

As regards the first ground, there is 
plainly no substance in it. The plain- 
tiff obtained symbolical delivery after 
the sale had been confirmed. That deli- 
very was operative against the judgment- 
debtors, who from the date thereof 
become trespassers. The plaintiff can 
consequently sue to recover actual 
possession from them. This view is in 
accord with the decision in Sasibhushan 
Mookerjee v. Radhanath Bose (i), where 
this Court dissented from the contrary 
opinion expressed by the Bombay High 
Court in Sadashiv Mahadu v. Narayan 
Vithal (2) and by the Madras High Court 
inKaUayat Pathumayi v. Baman Menon (3). 
We are accordingly of opinion that the 
suit as framed is maintainable. 

As regards the second ground, it need 
not be disputed that, as wa.s ruled by this 
Court in Bajib Panda v. Lakhan Sendh 
Mahapatra (4) and Nistarini Dassi v. 
Nundo Lull Bose (5), Nistarini Dassi v. 

(1) A. I. R. (1915) Cal. 137 = 25 I- C. 267. 

(2) (19 1 1) 35 Bom. 452=11 I. c. 987. 

(3) (1903) 26 Mad. 740. 

(4) (1904) 27 Cal. II. 

(5) (1903) 26 Cal. 891. 
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^Nundo Lai Bose (6) the defendants are 
(Competent to impeach the ex parte decree 
on the ground of fraud by way of defence 
,to the claim of the plaintiff. But the 
(answer to the contention of the appel- 
lants is that no issue was raised on this 
point and they cannot be permitted 
to attack the decree as fraudulent, 
when the question is not covered by 
anv of the issues and the evidence has 
not been directed to the elucidation of 
this matter. 


.\s regard the third ground, we are of 
opinion, that the appellants have a legiti- 
mate grievance. i'hey contend that C 
was made a party to the mortgage suit 
as a representative of his deceased 
brother .-I and tiiat consequently the 
question whether the mortgage was 
operative against him in his personal 
capacity was not and could not have 
been raised in that litigation. i'here is 
no answer to this argument, ft is. be- 
sides, clear from the decisions in Jagges- 
War Dutt V. Bhuban Mohan Mitra (7) 
and B/ioja Cowdhunj v. Chtini Lai 
Marwari (S) that the question of the vali- 
dity of the mortgage as against C, whowas 
not a party thereto, could not have been 
properly raised and determined in a suit 
to enforce the security. I'he position 
was not altered by the circumstance 
that one of the mortgagors was dead at 
the commencement of the suit and one 
of his representatives was a person 
'interested in his own right in the hypo- 
thecated property, adversely, to the mort- 
gage. We hold accordingly that the 
question now in controversy, namely, was 
C bound by the mortgage, was not only 
not raised but could not have been raised 
in the mortgage suit as framed. The deci- 
sion of this matter is thus not barred by 
the doctrine of constructive res judicata. 
On the merits, it is plain that no circum- 
jstances have been established which 
would justify the conclusion that the 
mortgage, though executed by A and B . 
■also bound the interest of C. The 
inference follows that the plaintiff has 
acquired the interest of A and B alone 
and not that of C. Consequently, the 
IplaintilT is entitled to a declaration of 
title to the extent of a two-thirds share 
exclusive of the share of C . 


(6) (1903) 30 Cal. 369. 

(7) (1906) 33 Cal. 42 .S- 

(8) O907) II C. W. N, 284. 


As regards the fourth ground, we are of 
opinion that the plaintiff, a stranger to 
the family, should not be placed in 
actual joint possession of the huts, in 
which the defendants reside, whatever 
the strict rights of the plaintiff may be, 
as purchaser of a two-thirds share of the 
disputed property. S. 44 of the Transfer 
of Property .Act provides that where the 
transferee of a share of a dwelling-house 
belonging to an undivided family is not a 
member of the family, nothing in the 
section shall be deemed to entitle him 
to joint possession or other common or 
part enjoyment of the house. The 
proper course to follow is either to direct 
delivery of possession by partition in 
execution proceedings or to leave the 
purchaser to his remedy by a separate 
suit for partition. \Kesabfiath v. IIar\ 
Gobind (9), ilamtonoo v. Gobind (10), 
Koonii'ur Bijoy Keshub Roy v. Shama 
Soondiirec Dosser (ii), Eshan Chujidcr v. 
Nund Coomar (12), F uttah Bahadoor v. 
Jankee Bibee ( 1 3) and Rajanikanth Biswas 
V. Ram Nath Neogy (14J]. 'Phis applies 
with much greater force to cases under 
the Mitakshara Law [Kalec Pudo Batter- 
jec\. Choitun Pandah Kallappa 

V. Venkatesh Vitiayak (16)]. If the 
contrary view were maintained, results 
would follow which are best described in 
the weighty words of Westropp, C. J., in 
Balaji Anant Rajadiksha v. Ganesh 
Janardan (i 7). “ it is a far safer 

practice, and less likely to lead to serious 
breaches of the peace, to leave a purchaser 
to a suit for partition than to place him by 
force in joint possession with members of 
a Hindu family, who may be not only 
of a different caste from his own, but also 
different in race and religion.’' We are 
of opinion that, in the circumstances of 
this case, the plaintiff should not be 
placed in actual joint possession of all 
the huts, but should be left to his remedy 
by a suit for partition. 

The result is that this appeal is 
allowed and the decree of the Subordinate 
Judge discharged. The plaintiff will 


(9) (1S53) Beng. S. D. A. 768. 
(10) (1837) Beng. S. D. A. 1585. 
0 i) (1865) 2 \V. R. Mis. 30. 

(12) (1867)8 W. R. 239. 

(13) O870) 13 74. 

(14) (1S84) 10 Cal. 244. 

O5) {1874) 22 \V. R. 214. 

(16) (1877-7S) 2 Bom, 676. 

(17) (1880-S1) s Bom. 499. 
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have a decree declaring his title to the 
extent of the two-thirds share of the 
disputed land and huts, which belonged 
to A and B, the original mortgagors, 
exclusive of the one-third share of their 
brother C who did not join in the mort- 
gage transaction. The decree will also 
declare that the plaintiff is entitled to 
institute a suit for partition of the 
property covered by the decree. Each 
party will pay his own costs throughout 
the litigation. 


V.R./R.K. 


Appeal allowet/. 
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Sharfuddin and Chapman, JJ. 

Basdeo Narain — Defendant— Appel- 
lant. 

V. 

Mt. Bachan Chowdurani — Plaintiff 

Respondent. 

Appeal No. 30 of 1913. decided on 
ist December, 1915, from the Appellate 
Decree of Sub-Judge, 2nd Court, 
Muzafferpur, dated 12th September, 

1912. 

Mortgage — Suit on— Defendant contesting 
rait on claim of paramount tiUo»*Suit decreed 
with order of costs against him — Defendant 
cannot in appeal ask for setting aside of order • 

A defendant contesting a mortgage suit on the 
claim of a title paramount to the mortgaged 
property cannot in appeal, after the suit has 
been decreed with order of costs agair.st him, 
ask for setting aside the order on tlie ground 
that the suit as against him should have been 
dismissed. 33 Cal. 425, ref. to. (P. 173, C. 2.] 

Akhoy Kumar Banerjee — for Appellant. 

Jogendra Chandra Ghose — for Respon- 
dent. 

Judgment. — On the 26th September, 
1889, Musammat Tafa Koer executed a 
conveyance purporting to convey a cer- 
tain property in the name of Lala 
Rajbansi Lai. On the 17th May, 1898 
Lala Rajbansi Lai executed a mortgage 
of this property in favour of the plaintiff. 
But sometime after the execution of the 
mortgage, Mahant Darbishergir was 
recorded in the Collectorate as the 
proprietor of this property. On the 26th 
March, 1907, Mahant Darbishergir 
executed a conveyance purporting to 
convey the property to Lala Bansdeo 
Narain. The suit out of which this 
appeal arises is a suit brought upon the 


mortgage-bond executed by Lnla Raj- 
bansi Lai in May 1898. Lala Hansdeo 
Narain and Mahant Darbishergir were 
made parties to the suit on the allegation 
that the mortgagor Lala Rajbansi Lai. in 
order to defeat the plaintiff, fraudulently 
procured tlie registration of Mahant 
Darbishergir’s name as the proprietor 
of the mortgaged property and with the 
same object subsequently fraudulently 
procured a hciiiious conveyance by 
Mahant Darbishergir in favour of Lala 
Bansdeo Narain. i'he suit was contested 
by Lala Bansdeo Narain alone. He con- 
tested the bona, jides of the morigage, 
alleged that he was the owner ot the 
mortgaged property and that the mort- 
gagee never had had any title to the pro- 
perty. He also contested the allegation 
of payment which the plaintiff had made 
in order to save his claim from limita- 
tion. Lala Bansdeo Narain was defeated 
upon all these points and he now appeals 
to this Court. 

The Jirst ground taken in appeal is ihat 
inasmuch as Lala Bansdeo Narain claimed 
tu have a title paramount to that of both 
the mortgagor and mortgagee, the suit 
should have been dismissed against him. 

We cannot, however, find that any such! 
prayer was ever made to either of the; 
Courts below. It is manifest that the; 
appellant invited the decision of the; 
Court upon the question of his title to thei 
mortgaged property. That being so, it' 
is not open to him now to ask this Court 
to set aside the order directing him to: 
pay the costs of the litigation which hei 
invited. It has been held by this Court 
in Jaggeswar Dutt v. Bhuban Mohan 
Mitra (i) that if a Court goes into such a 
question, the matter is not one of juris- 
diction. As the case comes before us, it 
is at present merely a question of costs. 
As we have said, no ground has been 
made out as to why we should interfere 
with the order of the lower Court. 

The second ground taken in appeal is 
somewhat inconsistent with the first. The 
contention is that the lower Court is wrong 
in coming to the finding that the payment 
of interest has been made in such a 
manner as to save limitation. If the first 
contention was sustainable that the suit 
should have been summarily dismissed as 
against the appellant then, of course it 

(i) (1906) 33 Cal. 425, 
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would not be open to us to go into this 
question. However, we may say that 
assuming that it is open to this Court to 
go into the matter, we hnd no ground of 
law on which we can interfere with 
the finding of the Subordinate Judge. 
'I’he question involved was whether 
a sum of Rs. 66 had been paid by way of 
interest on the nth May. iSqS. The 
finding that the payment was by way of 
interest has not been contested. 

It has, however, been argued that the 
Subordinate Judge was wrong in holding 
that the payment had been made by an 
agent duly authorised in that behalf 
within the meaning of .S. 20 of the Limi- 
tation Act. It appears that a sum of 
Rs. 186 was lying in deposit to the credit 
of the mortgagor and that this deposit 
was withdrawn by one Madan Hehary 
I.al, who was at the time the Pleader of 
the mortgagor. 'I'here is evidence that 
Ks. 66 out of this sum was paid by the 
aforesaid Pleader to the mortgagee in 
discharge of the interest due upon the 
mortgage-bond. There is evidence also 
that the mortgagor was present when this 
payment was made. The learned Subor- 
dinate Judge adds that there were circum- 
stances to show that the Pleader must 
have been authorised by the mortgagor 
to withdraw the deposit on her behalf 
and that the suit has not been contested 
by the mortgagor. From this circum- 
stance, the Subordinate Judge has infer- 
red that the Pleader was an agent duly 
authorised to make the payment on 
account of interest. J'here is no mistake 
of law in this conclusion. 

'Fhe appeal is dismissed with costs. 
V.B./R.K. 

Appeal dismisaed. 
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MOOKFkJEE AND RICHARDSON, JJ. 

Monmohan Boy — Plaintiff — .Appellant. 

V. 

Hemanta Kumar Moolcherjee — I )efen* 
dant — Respondent. 

.\ppeal No. 274 of decided on 

26th July, i 9 i 5 > against the order of 
J)ist. Judge, Faridpore. dated 22nd and 
26th May, 1915. 

(a) Provincial Insolvency Act (3 of 1907). S. 43, 
aub«S. (2) and S. 46— Interlocutory order U not 
appealable. 


-\n order calling upon a person who has 
a, ready been adjudicated an insolvent to show 
cause why an order should not be made against 
him under sub-S. (2 ) of S. 43 of the Provincial 
Insolvency Act, is not appealable under 
sub-S. (2) of S. 46 of the Act. [P. 174, C. 2.} 

Quarc. Whether such an order could be 
appealed from by obtaining leave under sub-S. 3 

[P- .74. C. 2.1 

(b) Provincial Insolvency Act (3 of 1907), S. 59 
rower of receiver to make enquiry. 

A Receiver under the Insolvency Act is an 
otticer of the Court and can be authorised by 
the Court to ascertain facts and report them to 
It with a view to the adoption of such steps as 
may be deemed necessary in the interests of 
justice, such as paying a surprise visit to the 
insolvents house to see if he has concealed 

[ 1 *. ,75. C. 1.) 

m Gkoae and Bhupendra 

Chandra Guha — for .Appellant. 


/O'jes Chunder Ron and Bern Chander 
Majumdai for Respondent. 

Mookerjee, J. 'J’his appeal is directed 
against an order calling upon the appel- 
lant. who has already been adjudicated 
an insolvent, to show cause why an order 
should not be made against him under 
sub-S. (2) of S. 43 of the Provincial 
Insolvency Act. That section authorises 
the Court to sentence an insolvent to 
simple imprisonment for a term which 
may e.xtend to one year, when it is estab- 
lished that he has fraudulently concealed 

, . case, some of the cre- 

ditors reported to the Receiver that the 
insolvent had fraudulently concealed pro- 
perty at his residence. The Receiver 
obtained the permission of the Court to 
pay a surprise visit. But the visit was 
of no use, because, although the insolvent 
'\as shown the order of the Court, he 
closed the doors and declined to admit 
the Receiver into the hou.se. This was 
reported to the Court, and the Judge 
thereupon made an order on the insolvent 
to show cause in the terms stated. This 
order is clearly not appealable under' 
sub-S. 2 of S. 46 of the Provincial Insol* 
vency Act, which allows an appeal 
against an order, under sub-S- 2 of S. 43.; 
for imprisonment of the insolvent, and 
has no reference to an interlocutory order 
of the description now before us. The 
appellant, however, obtained leave of 
this Court under sub-S. 3 of S. 46 to pre- 
fer this appeal. Whether sub-S. 3 of S- 46 
was even intended to be applied to a casei 
of this description may be a matter for, 
controversy ; but it is plain that there are; 
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no merits whatsoever in the appeal. I'he 
insolvent has merely been called upon to 
show cause why an order should not be 
made against him under sub-S. 3 of 
S. 43 ; that does not in any way prejudice 
his position. But, on his behalf, it has 
been argued, /irst, that the Court should 
not have authorised the Receiver to pay 
a surprise visit, and, secondly, that the 
Court had no material for any order. 
These contentions are groundless. I'he 
Receiver is an officer of the Court and 
when he had good grounds to believe 
that an enquiry should be made into the 
conduct of the insolvent, the Court could 
authoiise him to ascertain the facts and 
to report them to the Court, with a view 
to the adoption of such steps as might 
be deemed necessary in the interests of 
justice. Thus, if we assume that the 
appeal is competent it is clearly ground- 
less, and must be dismissed with costs, 
three gold mohurs. 

Let the record be sent down as soon 
as possible. 

V.B./R.K. 

Appeal dismissed. 
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CHAin'ERjEE AND CHAPMAN, JJ. 

Keshab Chandra Pramanik — Judgment- 
Debtor — Appellant. 

v. 

Ajahar Ali Biswas — Decree-holder — 

Respondent. 

Appeal No. 318 of 19131 decided on 
22nd December, 1914, from the Order of 
Dist. Judge, Nadia, dated 13th May, 

'913* 

^ (a) Civil P. C. (S of 1908), S. 60— Word 

Saleable ** ia S. 60 refers to execution sale and 
Qot private sale. 

The word “ saleable " in S. 6 o of the Civil 
Procedure Codemeans saleable by auction at a 
compulsory sale under the orders of the Court 
^d not transferable by act of parties. 20 Cal. 
273. foil. IP. 175. C. 2.] 

(b) Landlord and tenant^Transferable — Per* 
Qanentleaie — Condition of tmmonity from Coart 
not imposed — Tenant cannot object to 

Court sale. 

Where a landlord does not impose on a hold- 
ing, under a permanent lease an immunity from 
Court sales, the tenant has no right to complain 
if the land is sold by Court. 7 Bom. 256, 
ref, to. [P. 17s, C. 2.] 

Surendra Kumar Bose — for Appellant. 


Ambicapada Choivdhury — for Respon- 
dent. 

Judgment. — 'I'he appellant held a 
permanent lease of some lands on whicli 
he had his huts- There was a condition, 
however, in his lease that if he made any 
transfer of the lands the landlord would 
re-enter. I'he respondent having attached 
this land and the huts, the appellant 
objected that the land was not saleable 
and the huts were e.xempt from sale as 
being huts occupied by an agriculturist as 
such. The Court of first instance upheld 
these objections but the lower Appellate 
Court repelled them, holding that the 
condition in the lease did not prevent a 
compulsory sale by the Court and the 
huts were not occupied by an agriculturist 
as such. The present appeal is against 
that decision. 

It is contended that under S. 60 of the 
Civil Procedure Code such lands only can 
be sold as are saleable and belong to the 
judgment-debtor and as the judgment- 
debtor could not sell the lands, the Court 
cannot sell the same. This argument is 
based on a misapprehension of the word 
“ saleable used in the section. The 
word evidently means saleable by auction 
at a compulsory sale under the orders of 
the Court and not transferable by act of 
parties. The lease in this case forbade 
a sale by the tenant but did not prevent 
a sale by the Court. 'Phis view is in 
accord with the opinion expressed in the 
case of Golak Nath v. Mathura Nath (i), 
and we have no reason to differ from the 
same. The landlord might perhaps have 
imposed on the holding an immunity from 
Court sales as was done in the case of 
Vyankatraya v. Shivarambhat (2), but he 
did not, and the tenant has no right to 
complain. The first ground, therefore, 
fails. 

The reasoning upon which the learned 
District Judge iiolds that the appellant 
is not an agriculturist may not be sound 
and is certainly open to criticism, but it 
is a finding of fact with which we cannot 
interfere. 

'The appeal, therefore, must be dis- 
missed and we dismiss it with costs, one 
gold mohur. 

V.B./R.K. 

Appeal dismissed. 

(1) (1893) 20 Cal. 273. 

(2) (1883) 7 Bom. 256. 
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MoOKKKiKE AND ROE. JJ. 

Bast Nath P>il and others — Plaintiffs — 
Appellants. 

V. 

Jaffni Kishore Acharjee Choiod/iunj 
and others — 1 )ctcndants — Respondents. 

Appeal No. 3198 of 1912. decided on 
2nd June. 1915, from the Appellate 
Hecree cf Dist. Judge, ^fymensingh, 
dated I3ih .\ugust. 1912. 

(a) Evidence Act (1 of 1S72), Ss, 13 and42 — 
Judgment not niter partes — Evidentiary value 
— Recitals in cannot be used — They are con- 
clusive about their existence date and legal 
effect as opposed to their accuracy. 

A jucigmeiu. not mter partes, may btr u<ed in 
evidence in certain circvini«.tances, a*; a fact in 
i>5ue. or as a relevant fact or possibly as a 
transaction, but the recitals in the judgment 
cannot be used as evidence in a litigation 
between the parties. 22 Cal. 33>(P. C ), iq All. 
277 (P. C.): 2c; Cal. 187 (lb C ): 23- Cal. 522; 
Malcpnison v. O' Dea, (1864) 10 H. L. C. 593and 
Pristow V. Cormican, (1878) 3 C. 641, ref. 
to. [P. 177. C. I.] 

All judgments are conclusive of their c.xistence 
as distinguished from their truth, so every 
judgment is conclusive evidence, for or against 
all persons, whetlier parties, ptivies or strangers, 
of its own existence, date anti legal effect, as 
distinguished from the accuracy of the decision 
rentlered. The law atiriliutes unerring verily to 
the substantive as oppr)sed to the juditial por- 
tions of the record. [P. 177, C. i.j 

(b) Evidence Act (1 of l872b S. 90 — Pre- 
sumption does not extend to authority of 
grantor. 

The aulliority of the person tnaking a grant, 
tlie genuineness whereof is presumed by the 
Court under the provisions of S. 90 of the 
Evidence Act, is not proved by that section. 
24 W. R. 428 : 3 Cal. 557 and 6 Cal. 209. ref. to. 

[P. 177, C. 2.] 

Nil Madhah Bose, Basanta Kumar 
Bose and Bepin Chandra Bose — for Appel- 
lants. 

Dwarka Nath ChuckerhutUj, Gobinda 
Chandra Dey Boy and Satisk Chandra 
Battacharjee — for Respondents. 

Judgment. — 'J his is an appeal by the 
plaintiffs in a .suit for recovery of posses- 
sion of a share of land on declaration of 
shikmi taluki right thereto. The subject 
matter of the litio^ation is waste land in 
Mauza Gurai included in estates Nos. 51 
and 80 of the Collectorate of the District 
of Mymensingh. The estates were sold 
in 1833 for arrears of revenue and passed 
into the hands of one Bhawani Kishore 
Acharyya Choudhury, the predecessor-in* 


interest of the first defendant. According 
to the plaintiff the defaulting proprietor, 
or his predecessor, had created six 
shikmi taluks, which comprised the whole 
village, excluding 2 kanis oi private land 
held in the possession of the proprietor 
and some specific lands comprised in two 
other taluks Chand Ram and Sova Ram. 
The plaintiffs set out their title by transfer 
and succession from the tenure-holders 
and allege that they have been wrongfully 
kept out of possession by the first defen- 
dant. 1 he first detendant defended the 
suit mainly on the ground that the six 
shikmi taluks did not cover ail the lands 
of the village to the exclusion of 2 kanis 
of the proprietor’s private lands and the 
specific lands of the two other taluks 
already mentioned; he also contended 
that the six taluks did not exist from 
before the Permanent Settlement and 
that the plaintiffs had no right to the 
specific lands claimed by them. The 
Subordinate Judge in a careful judgment 
decided all the points in favour of the 
plaintiffs and made a decree in their 
favour. Upon appeal the District Judge, 
in an elaborate judgment, has differed 
from the conclusions of the Subordinate 
Judge and has dismissed the suit. On 
the present appeal, the decision of the 
District Judge has been assailed substan- 
tially upon two grounds of Iaw;,/iV.9/, that 
reliance should not have been placed 
upon the facts stated in the report of the 
decision of the Judicial Committee in the 
case of Wise v. Bhooban Moyee Debia 
Ckowdrainee (i). which related to the 
same estate although not to the lands 
now in controversy ; and secondly, that 
the District Judge has allowed the de- 
fendant to succeed on a case not specifi- 
cally made in the Court of first instance. 

As regards the first ground, it is plain 
that, in the Court of first instance, refe- 
rence was made to the judgment of the 
Judicial Committee in Wise v. Bhooban 
Moyee Debia Chowdrainee {i) in order to 
meet the objection that the shikmi taluks 
were not mentioned in the quinquennial 
papers of 1302. What happened in the 
lower Appellate Court was that the de- 
fendant relied upon facts in the history 
of the title to this property, stated in the 
judgment of the Judicial Committee, and 
the District Judge has made such facts 
the basis of his judgment. The result 


(0 (1865) 3 W. R. 5 = 10 M. I. A. 165 (P. c.fi 
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has been that he has come to the con- 
clusion that the plaintiffs had failed 
to explain how two of their predecessors 
Ibrahim Abdul Masam could grant a valid 
sawod in 1S07 and Asan Bibi another 
valid sanatf in 1809. In our opinion the 
judgment of the Judicial Committee in 
a suit not inter partes, could not be used 
for the purpose for which it was used by 
the defendant in the Court below. It is 
well^ settled that although a judgment 
not inter par/es may be used in evidence 
in certain circumstances, as a fact in 
issue^ or as a relevant fact, or possibly 
as a transaction \_Iiavi Raufan C/iaher- 
bati V. Bam Narain Singh (2), Bitto 
\Kanwar V. Kesho Prasad Uisr (3), 
■OtnontoRi Chowdhrani v. Brojo ^ohini 
Ckowdhrani (4), Tepu Khan v. Paja7ii 
^ohun Das (5), Malcomson v. O'Dea (6), 
Bnstowv. Cormican (y)], the recitals in 
the judgment cannot be used as evidence 
in a litigation between the parties. The 
principle is that all judgments are 
conclusive of their existence, as distin- 
guished from their truth ; judgments, as 
public transactions of a solemn nature, 
Me presumed to be faithfully recorded, 
Every judgment is, therefore, conclusive 
evidence, for or against all persons, 
whether parties, privies, or strangers, of 

Its own existence, date and legal effect. 

as distinguished from the accuracj^ of the 
decision rendered ; in other words, the 
law attributes unerring verity to the 

as opposed to the judicial 
portions of the Vecord. We hold accord- 
ingly that the judgment of the Judicial 
^ommittee could not be used in proof of 

t e facts stated therein, and the first 
ground must prevail. 


regards the second ground, name 
that the plaintiffs were taken by surpri 
by the argument which was advanced 
ehalf of the defendants in the lov 
ppellate Court, we may observe that 
IS in a sense closely connected with t 
nrst objection. The plaintiffs reli 
pon three old sanads whose genuinene 
was questioned by the defendant in bo 
the Courts below. The Subordina 
Judge as also the District Judge, howev. 
have concurrently found in favour of t: 

f;|95) 22 C^. 533 = 22 I. A. 6o(P.C. 

f ^77^24 I. A. 10 (P.c.) 

,i 29 Cal. 187 = 29 I, A. 24. 

*898) 25 Cal. 522. 

*878) 3 App. Cas. 641* 
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plaintiffs. This, no doubt, did not 
necessarily show that the grantors of the 
sanads were competent to carve out the 
interest which thej' really intended to 
create. It is well settled that S. 90 of 
the Indian Evidence Act does not prove 
the authority of the person who has made 
the grant, the genuineness whereof is 
presumed by the Court under the provi- 
sions of that section. If it were neces- 
sary to rely upon authority in support of) 
this position, reference may be made to 
the decisions in Thakoor Pershad v. 
Musammat Bashmutfy Koocr (s) and 
Ubilack Rai v. Dallial Rai (9) and 
Uggrakant Chmvdhry v. Huro Chundcr 
Shickdar (10). A similar view has been 
taken in respect of ancient documents 
under the English Law {Airey, In re 
A i rey V , Stapleton (xi)]. But the point here 
is that this objection to the validity of 
the ^was not specifically raised in 

tbe Trial Court 1 when taken, and for the 
first time, in the Court of Appeal below, 
it was rested on facts recited in the 
judgment of the Judicial Committee 
already mentioned, but not proved in 
this suit. The plaintiffs were taken by 
surprise and have, we think, a legitimate 
grievance ; if the objection had been 
taken, as it might have been, in the 
Primary Court, the plaintiffs might have 
adduced evidence to explain away the 
circumstances apparently adverse to their 
case. Indeed, this is more than prob- 
able, for they have, in this Court, actu- 
ally referred to two ancient documents, 
namely, applications in Court, dated i6th 
December, 1804 and ist February, 1805, 
which, as alleged in a petition presented 
to us, they have discovered since the 
date of the decision of the District Judge, 
and which, they contend, fully explain 
how the predecessors of the plaintiffs 
were competent to carve out the interest 
which they actually created by the sanads 
mentioned. The appellants have invited 
us to receive these documents in evidence ; 
we are of opinion that the application 
should be granted in the interests of 
justice. But in view of the course we intend 
to adopt, we must decline to accede 
to the prayer of the appellants that we 
should discuss in detail the legal effect of 
the facts found by the District Judge. 

(8) (1875) 24 W. R. 42T 

(9) 0877'78) 3 Cal. 557. 

(xo) 6 CaK 209, 

(11) (1897) 1 Ch. 164. 
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If we were to adopt that course, weniii^ht 
induence the decision of the District 
Judge after remand, which would be 
obviously unfair, as the facts must be 
re-invostigaied by him in the light of the 
documents now produced by the appel- 
lants. Hut we desire to add that a 
perusal of tlie judgment of the Subordi- 
nate judge shows that the arguments 
which lie adduced in support of his view, 
require serious consideration, and that 
till those reasons have been successfully 
met. his decision should not be reversed. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order 
that the appeal may be re-heard, 'I'he 
documents which have been produced 
before us will be sent down to the 
District -Tudge to be considered along 
with the other evidence in the case. 'I'he 
parties will be at liberty to adduce 
evidence to elucidate the question of the 
competence of the grantors of the sanach 
to create the interest actually created by 
those instruments. The costs of this 
appeal will abide the result. 

V.li./K.K. 

Appeal allowed ; Case remanded. 
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WOODKOFFE AND CoXP:, JJ. 

Sadhii Charan Datta — Defendant — 
Appellant. 

V. 

Hara Nath Datta and others — Plain- 
tiffs — Respondents. 

Second Appeal No. 2826 of 1912, 
decided on nth August, 1914* against 
the decree of the Offg. Sub-Judge, 2nd 
Court, Dacca, dated 14th May, 1912. 

Civil P. C. (5 of 1908), S. 100— No appeal from 
pr elim inary decree lies when final decree is 

passed. 

Where before the filing of a second appeal 
against a preliminary decree a final decree, was 
passed and no appeal was preferred against the 
final decree : 

that no appeal lay against the prelimi- 
nary decree as it had been confirmed by the final 
decree. 21 I. C. 5*^' ft^H* snd 19 I. C. 630, dist. 

[P. 178, c. 2.3 

Qonoda Charan Sen and Surendra 
Nath Das — for Appellant. 

Sarat Chandra Basak and Bepin 
Chandra Bose — for Respondents. 


Judgment. 

Woodroffe, J. — It is quite clear in' 
this case that no appeal lies and thej 
preliminary objection must succeed. j 

This is an appeal against a prelimi*j 
nary decree for partition. Now, before! 
the filing of the second appeal a final- 
decree was passed and there has been no 
appeal filed against the final decree.' 
What is the result } The result is that 
the preliminary decree which was passed 
has been affirmed by the final decree and 
the final decree is itself not made the 
subject of appeal. 

'I'he case cited to us, [Khirodamoyi 
Dasi V. Adhar Chandra Ghose (i)],isin 
point and the case of Ugra Narain Singh v. 
Basan Narain Singh (2) does not assist 
the appellant, because it is pointed out 
there that at the time when the appellant 
preferred his appeal, no final decree had 
been passed. In this case, however, a 
final decree has been passed and this is 
the material difference between the two 
cases. 

I'he appeal, therefore, must be dismiss- 
ed with costs. 

Coxe. J. — I agree- 

V.B./K K. 

Appeal dismissed. 

> 

(1) (1913) I- C. 51C. 

(2) (19*3) 19 I. c. 630. 
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Mookerjee and Newbould, JJ. 

Motiial Radhakissen — Creditor— Appel- 
lant. 

V. 

Ganpatram and others — Insolvents — ■ 
Respondents. 

Appeal No. 224 of 1915, decided on 
5th August, 1915, from the Original 
Order of Dist-Judge, Monghyr, dated ist 
May, 1915. 

(a) Provincial Insolvency Act (1907), Ss. 1^ 
and 42 — Adjudication — Annulment of — Proof of 
circumstances specified under S. 42 (1) ** 
necessary. 

An adjudication under S. 16 of the Provincial 
Insolvency Act can be annulled only upon proof 
by the applicant under S, 42 of the existence of 
one or more of the circumstances specified m 
sub-S. I of that section. In re Gylly Bx parte 
Board of Trade, (1888)5 Mor. 272 ; Ex parte 
Hester, In re Hester, (1889) 32 Q. B. D. 632 ; 
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or 


X^alh Ghosol for Respon- 


re Pmnter, Ex parU f\unt.^r, (1885) i H. ]) 

y ; A.r parte Ashiuorth, I ,t Hoare, (kS-4) iS 
tq. 705; ref. to. l» , ' \ 

. ^“solvency Act (1907), S. 16— 

Adiadicatoon-ADDulment of-Consent of credi 
tor* 18 not by lUelf safficient. 

_ The consent of all the creditors is not hv 

Itself necessarily suthcient to justify an order foV 
annulment of adjudication. [p. 180, C' i ■ 

U) Provincial Insolvency Act (1907), S. 42(1) 

S specified in 

J make 

order of annulment. 

(?Macrr.— Whether under the Indian Law the 
Court could refuse to make an order of annul* 
ment, where one or more of the circumstances 
specihed ,n sub-S. (i) of S. 42 of the Provincial 
Insolvency Act were proved to exist. 

, ^ , [P* iSo. C. I.) 

Jogenara A\t r ain Mojumdar — f 

Appellant. 

Surendra 
dents. 

®®» —This appeal is directed 
against what purports to be an order 
ander sub-S. (i) of S. 42 of the 
Provincial Insolvency Act, whereby an 
order of adjudication has been annulled, 
ine respondents applied on the 24th 
uly. 1912 to be adjudicated insolvents 
under the provisions of the Provincial 
Insolvency Act. The order of the adjudi- 
cation was made in due course under 
16 on the 1 2th August, 1912. 

^ Receiver has been appoint- 
and has taken charge of the assets. 
Proceedings were thereafter instituted 

allegation that 
e insolvents had misconducted them- 
eives in the manner contemplated in 
• g section. Pressed by these proceed* 
.nH* e insolvents repeatedly applied 

application was refused 

uUJtyv occasion, but was 

ultimately granted on the ist May, 1915. 

one of the credi- 
^nrvV® ;^*^ect0d against that order and is 

ground that none of the 

a- enumerated in S. 43 

hac ^or an order of annulment, 

has been established. In our opinion, 

nere is no answer to this objection. 

the'cn^'t authorises 

insolvp^ ^n adjudication of 

nsolvency hen the Court is satisfied 

not have been 

proved *1° insolvent or where it is 

that K® satisfaction of the Court 

Patd in f f, insolvent have been 

ull or where a composition or a 


scheme has been approved by tlie Couri 
under 27 There is no toiindaiion 
tor any possible suggestion here that the 
respondents .siiouid not have been adjud*r. 
ed insolvents. They were adjudged 
insolvents on their own application, and 
they cannot, with any show of reason, 
now turn round and contend that ilie 
order was improperly obtained. It is 
also clear that the debts of the insolvents 
have not been paid in full ; in fact, in 
their petition for annulment, the respond- 
ents state that they will endeavour here, 
after to satisfy the claims of their credi- 
tors. The only question, then is, whether 
a composition or scheme has been 
approved by the Court under S. 27. There 
IS no trace on the record of an order of 
the Court, which can, by any stretch of 
language, be deemed to express its 
approval of a composition or a scheme. 
Indeed, an examination of the proceed- 
ings shows conclusively that the prelimi- 
nary steps requisite for an order under 
S. 27 have not yet been initiated. 'The 
position, consequently, is that not one of 
the three circumstances mentioned in 
S. 42, which would justify an e.xercise of 
the power vested in the Court to annul 
an adjudication of insolvency, exists in 
the present case. An earnest appeal has, 
however, been made by the respondents 
to induce us to hold that the failure of 
the Receiver to satisfy the debts up to 
the present time, justifies the order of the 
Court below. The obvious answer is that 
an order for annulment of adjudication! 
can be made onlj' upon proof of the exis- 
tence of one or more of the circum- 
stances specified in sub-S. (r) of S. 42. 
That section is moulded on S. 35 of. 
Statute 45 and 46 Viet., Chap. 52 ; with 
reference to the latter provision, it has 
been ruled that the Court has no power 
to annul otherwise than in exercise of the 
authority vested in it by Statute: In re 
G^jll, Ex parte Board of Trade (i) ; In re 
Hester, Ex parte Hester (2) and In re 
Painter, Ex parte Painter (3). It may be 
incidentally noted that a contrary view 
had been taken and wider powers claimed 
for the Court under the Statute of 1869 
by Bacon, C. J., in the case of Ex parte 
Ashworth, In re Hoare (4). We have then 


(1) (1888) 5 Mor. 272=58 L. J. Q. K. 8: 

(2) (1889) 23 Q.B.D. 632=60 L.T. 94J. 

(3) (i 8 q?- t Q.B.D. 85=64 L. J. Q. B. 22. 

(4) (1874) 18 Eq. 70«;=4't L. r. Bk. 142. 
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the fundamental position that it is obli- 
gatory upon an applicant under S. 42 to 
establish the existence of one or more 
of the circumstances mentioned therein ; 
this has not been done here. It may be a 
matter for consideration whether, if one or 
more of these circumstances were proved 
toexist. the Court could, under the Indian 
Law, as under the English Law, refuse to 
make an order of annulment ; there is 
apparently an important variation here 
from English Law, for whereas S. 42 of the 
Provincial Insolvency Act uses the word 
“ shall, ” S. 35 of the Bankruptcy Act, 
1SS3, uses the word “ may, " and it was 
with reference to ii»c latter phraseology 
that Stirling, L. J.. said In re Keel, 
Ex parte Official Receiver (5), that the 
jurisdiction is discretionary, and that it 
would not, in the absence of special cir- 
cumstances, be a good exercise of dis- 
cretion to make an order of annulment, 
where, if the bankrupt were applying 
for his order of discharge, an order of 
discharge would not be granted : In re 
Taylor, Ex parte Taylor (6) : In re Beer, 
Ex parte Beer (7). But it is perfectly plain 
that, even under S. 27 of the Provincial 
Insolvency Act, the consent of all the 
creditors is not by itself necessarily 
sufficient to justify an order of annulment 
;In the case of In re Hester, Ex parte 
Hester (2), Lord Esher, M. R. said. 
“ The cases are clear that the Court is 
not bound by the consent of all the credi- 
tors. Although the consent of all the 
creditors has been obtained, the Court 
will still consider whether what they have 
agreed to is for the benefit of the credi- 
tors as a whole. The Court has gone 
still further, and I think rightly so. and 
has said that under the present Bank- 
ruptcy Act, it will consider not only 
whether what is proposed is for the 
benefit of the creditors, but also whether 
it is conducive or detrimental to commer- 
cial morality and to the interests of the 
public at large ; and it will take into 
consideration the position of the bank- 
rupt with regard to his creditors, and see 
whether what is proposed will not place 
his future creditors, who must come into 
existence immediately, in a position of 
imminent danger.” Bowen, L. J., was 
equally emphatic and observed : “ When 


(5) 2 666»74 L, J. K. B, 694. 

(6) (1901) I K. B. 744 = 70 L. J. K. B, 531. 

(7) (1903) I K. B 628 = 72 L. J. K. B. 366. 


the creditors have not been paid in full, 
and there are no objections to the original 
validity of the receiving order, it is not 
enough for the debtor to collect the 
assents of his creditors, and come to the 
Court and say, rescind the receiving 
order. He ought, if he wdshes to move 
the Court to interfere in a matter which, 
to a certain extent, is one of discretion, 
to bring before it some clear grounds for 
thinking that what is proposed is a bona 
fide proposal, which it will be in the 
interest of the creditors to uphold. I 
wish emphatically to add my entire 
concurrence in what the Master of the 
Rolls has said, that the proposal ought 
to be also one which is not detrimental 
to the interests of the public. These 
interests are part of what the Court has 
to consider upon such applications under 
the present Bankruptcy .Act.” Fry, L. J., 
added : ‘ It is an idle notion that the 

Court is bound by the consents of the 
creditors. 'I’he Court has far larger and 
more important duties to perform than 
merely to consider \vhether the creditors 
have consented to the rescinding of the 
order. We are bound, in the exercise of 
our jurisdiction in such a matter, and I 
think, I might almost say, in all matters 
under this Act, to take a wider view. 
We are not only bound to regard the 
interests of the creditors themselves, who 
are sometimes careless of their best 
interests, but we have a duty with regard 
to the commercial morality of the 
country.’* To the same effect are the 
decisions in In re Gyll, Ex parte Board 
of Trade (i) and In re Flatan, Ex parte 
Official Receiver (8). It is consequently 
fruitless for the respondents to rely, as 
they have done, upon the fact that the 
appellant, at one stage, was willing to 
accept a composition, and to have the 
matter settled out of Court. 

The result is that this appeal is 
allowed, and the order of the Court below 
set aside. The appellants are entitled 
to their costs in both the Courts out of 
the estate of the insolvents. We assess 
the hearing fee in this Court at five gold 
mohurs. 

V.B./R.K. 

Appeal allowed. 

(8) (1893) 2 Q. B. 219 = 62 L. J. Q. B. 569- 
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A. I. R. 1916 Calcutta 181 (1) 

JENKINS. C. J. AND ChATTEKJEa, J. 

SaTchand Ray Gohordon Das — Peti- 
tioner. 

V. 

B. N. Ry, Co * — Opposite Parties. 

Civil Rule No. 556 of 1914, decided 

on 19th June, 1914, against the order of 

Sm. C. C. Judge, Sealdah, dated 15th 
May, 1914. 

CivU P. C. (5 of 1908), O. 3, R. 1-Recognis- 
ed agent at such cannot be heard. 

A recognised agent as such has no right of 

IP. iSi. C. I.l 

RasA Behary GhosOi Biraj Mohan 
Mozuvidar and Probadh Chandra Roy^ 
for Petitioner. 

Ram Charan Sen — for Opposite 

Parlies. 

Judgment. — A recognised agent as 
such has no right of audience. 

We must, therefore, discharge the rule 
with costs (hearing fee, one gold mohur) 
payable to opposite party, Bengal-Nagpur 
Railway Company. 

V.B./R.K. 

Rule discharged. 

A. 1. R. 1916 Calcutta 181 (2) 

Sanderson, c. j., woodroffe and 

Mookerjea, JJ. 

Rassim Ebrahim Saleji — Defendant — 

Appellant. 

V. 

Johurmull Khemka — Plaintiff — Res- 
pondent. 

Appeal No. 17 of 1915, decided on 
25th November, 1915 from the origi- 
nal order of Imam, J., passed on 
3rd March. 1915. 

R (5 of 1908), 0. 5. Rr. 12 and 17— 

"^ff going to defendants place of business 
with partners on three separate days — On each 
bailiff told that d^eodant was notthere 

Bailiff eventually posting writ of summons 
upon premises — Held there was no sufficient 
■ervice according to law. 

Where a bailiff for the purpose of serving 
summons upon the defendant went on three 
separate days to the place where the defendant 
earned on business with his partners and tried 
him there and on somebody in the place 
Clung the bailiff on each of the occasions that 
the defendant was not at that time at the place 
the bailiff eventually posted the writ of summons 
upon the premises after having cried aloud the 
name of the defendant three times. 


Hill/, that there was no sutticieni service 
cXccording to law, even if the defendant Jiiiglit 
know of the issue of the writ. [I*. kS’.C. i.j 

(b) Civil P. C. (5 of 1908), O. 5, R. 17— Substi 
^ted service^Defendant not served personally — 
Rules must be strictly complied with. 

Per C.y.— Where it is a question of 

substituted service, and the defendant has not 
been served personally, it is most essential that 
the requirements of the rules (of the Civil l‘ro- 
cedure Code) should be strictly observed in all 
’■aspects. IP. iS2. C. t .V 2.] 

(c) Civil P. C. (5 of 1908), O. 5, R. 10— Service 
of summons — Proper inquiry and substantia! 
effort to find out defendant should be made. 

For serving summons upon the defendant 
proper enquiries and real and substantial effort, 
and not perfunctory, should be made to find out 
when and where the defendant is likely to be 
found. 19 Cal. 301 . appr. (P. 183, C. 2.] 

(d) Civil P.C. (5 of 1908). O. 5,R. 10-Service 
of summons — Whenever practicable service 
should be made personally upon defendant. 

Per MooUerjee. J . — The fundamental rule for 
service of summons upon a defendant is that 
wherever pracricable service shall be made 
upon him personally, unless he has an agent 
empowered to accept service, in which case 
service upon such agent shall be sutiicient. 

[P. 184, C. I.] 

(e) CivU P. C.(5of 1908), O. 9,R. 13-Summons 
not duly served — Defendant although aware of 
suit, can get ex parte decree set aside. 

A defendant is entitled under O, 9, R. 13, 
Civil Procedure Code, to have the ex parte 
decree set aside as against him if the summons 
was not duly served, even when the defendant 
was aware of the Institution of the suit against 
him. [P. 184, C. 2.) 

B. C. Mitter, S. C. Roy and C. C, Ghose 
— for Appellant. 

H. D. Bose and K* P. Khaitan—ior 
Respondent, 

Sanderson, C. J. — This appeal is from 
an order made by Mr. Justice Hasan 
Imam on the 3rd of March in this year, 
in which he refused to set aside a decree 
for specific performance of an agreement 
between the plaintiff and defendant. The 
decree was made on the 9th of December, 
1914, and it was made ex parte^ the 
defendant not being present or taking 
any part in the proceedings. Then in 
consequence of a letter which was dated 
the 22nd of January, 1915 and written by 
the plaintiff’s Solicitor to the defendant, 
an application was made to Mr. Justice 
Imam to set aside the decree on the 
ground that the writ of summons had not 
been served upon the defendant. The 
learned Judge refused to set aside the 
decree and this is an appeal from his 
judgment. 
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Now, the service was supported in the 
hrst instance upon an afhdavit in the 
usual form, which is to be found at page 
15 of the paper-book, in which one Sita- 
ram. who was employed by the plaintiff 
and another Ishak, who was in the emplov 
of the Sheriff of Calcutta, swore that 
they had been to the defendant s house 
where he ordinarily lived and resided on 
the ist. 3rd and 4th day of August, that 
tliey could not find him there, that they 
could not see any adult male member of 
his family, that they had called out his 
name in the usual way but got no response 
and that thereupon the writ has been 
posted upon the premises, and it was 
upon that affidavit of service that the 
learned Judge of the Court of ffrst instance 
proceeded to give his decree. 

Now, it turns out that the defendant 
did not reside at the premises, which are 
mentioned in the affidavits namely. No. i, 
Amratolla Lane, in Calcutta. What took 
place was that these two men whose 
names I have already mentioned, one in 
the employ of the plaintiff and the other 
in the employ of the Sheriff of Calcutta, 
went to the place where the defendant 
carried on business with his partner, and 
tried to find him there on the days in 
question, that the bailiff went into the 
business premises and saw somebody 
seated on a chair on each occasion, who 
told him that the defendant was not at 
that time at the place, and that then 
having cried aloud his name three times 
he posted the writ of summons upon the 
premises. 'I'he question is whether that 
is sufficient service. I may say at once 
that in one sense I regret that we have 
to allow tliis appeal, because I have not 
much doubt in my mind, speaking for 
myself, that the institution of these 
proceedings did come to the knowledge 
of the defendant, and I do not think 
that the defendant has any merits in this 
application But that is not the question. 
If I were to decide that what was done 
in this case was sufficient service of the 
writ, it might be taken as a precedent on 
other occasions. Inasmuch as I do not 
consider that what was done in this case 
was sufficient service, it would not be 
right for us to say that it was sufficient 
service, because we are strongly of 
opinion that the defendant knew of 
the issue of the writ. In my judgment, 
where it is a question of substituted, 

1 service, and the defendant has not been 


served personally, it is most essential 
that the requirements of the rules should 
be strictly observed in ail respects. ' 
Now, the rules which are material 
to this matter have already been 
referred to, and I only intend to refer 
to them quite shortly. The ffrst is 
O. 5, R. 12, which says, “Wherever 
it is practicable, service shall be made 
on the defendant in person, unless he 
has an agent empowered to accept 
service, in which case service on such 
agent shall be sufficient.” Now, in 
this case there is no doubt that service 
upon the defendant was not made 
personally, nor was it made upon an 
agent empowered to accept service. It 
is quite true that a letter was written by 
the plaintiff’s Attorney to a gentleman 
who was acting in respect of the dispute 
about these premises on behalf of the 
defendant, but that does not empower 
him to accept service, and unless he has 
authority from his client to accept 
service, and does accept service, the 
mere fact that the plaintiff's Attorney 
writes to the defendant's Attorney saying 
will you accept service,’ and he receives 
no reply, in my opinion, speaking for 
myself, is not sufficient. Therefore, it 
does not come within R. 12. 

The next rule which is really material 
is O. 5, R. i;. That has already been 
read by Mr. Bose, but I will read it again 
in part for the purpose of malffng 
judgment intelligible. It says, 
— where the serving officer, after using 
all due and reasonable diligence, cannot 
ffnd the defendant, and there is no agent 
empowered to accept service of the 
summons on his behalf, nor any other 
person on whom service can be made, the 
serving officer shall affix a copy of the 
summons on the outer door or some other 
conspicuous part of the house in which 
the defendant ordinarily resides or carries 
on business or personally works for gain, 
and shall then return the original to the 
Court... ’’ 

Now, the question in this case is 
whether the facts as set out in two or 
three affidavits which have been referred 
to by Mr. Bose show that the serving 
officer used all due and reasonable dili- 
gence. In my opinion, it would be 
dangerous for this Court to hold that the 
facts set out there show that all due and 
reasonable diligence was used. One 
must remember that the first affidavit 


1916 


Ebrahim Saleji 1>. JOHURMUBL Khemka (Mookerjee, J.) Calcutta 


183 


represented that the serving officer had 
gone to the defendant’s dwelling-house 
and tried to find him on three separate 
occasions, that he could not find him 
or any adult male member of the family 
and that he then proceeded to call out, 
outside the house, the name of defendant 
and then posted a copy of the writ 
upon the premises of the defendant. This 
is one thing. But it turns out that a 
very different matter occurred. The 
serving officer went to the defendant’s 
place of business, where he carries on 
business with his partner. There is no 
mention in the affidavit that the defend- 
ant resides there. In fact the defendant 
swears that he does not ordinarily reside 
there; and, I am not prepared to hold 
that merely going to a man's place of 
business on three separate days, a place 
of business, where he carries on business 
with other partners, and where he may 
or may not be on these particular days or 
at the particular time of the day, and 
merely asking for him. and then when he 
does not find him, posting a copy of the 
writ on the outer door of the premises 
IS sufficient service. I may adopt the 
very excellent common sense rule laid 
down by one of my predecessors, Chief 
Jtistice Sir Comer Petheram. It is this. 
He says ; “ It is true that you may go 

to a man’s house, and not find him, but 
that is not attempting to find him. You 
should go to his house, make enquiries, 
and if necessary follow him. You should 
make enquiries, to find out when he is 
likely to be at home, and go to the house 
at a time when he can be found. Before 
service like this can be effected it must 
be shown that proper efforts have been 
made to find out when and where the 
defendant is likely to be found not, as 
seems to be done in this country, to go to 

his house in a perfunctorxj way ” I 

ay stress upon the words “perfunctory 
[See Cohen v. Nursing Dass 
Auady (i).] Now, those are the words 
u^d by Chief Justice Sir Comer Petheram 
when he was dealing with a case where 
service was attempted to be made on a 
man at his dwelling-house. I think that 
remark will apply a fortiori to this case 
where service was effected in a perfunc- 
ory manner, by going to a man’s place 
^ where he carries on business 

With a partner, a nd where he may be or (*) 

(*) (1893) Ig Cal. 201, 


nuy not be on those days. As has been 
said, it is a very good rule to follow tiuit 
proper enquiries, and real and substantial 
effort, not in a perfunctory way should be 
ni.ade to find out when and where thel 
defendant is likely to be found. 

Under these circumstances I think that, 
although, as 1 have said before, I have no 
sympathy with the defendant, but having 
regard to the fact that if we allowed this 
service to pass we might be approving 
something which would be taken as a 
precedent which, in my opinion, should 
not be taken as a precedent, I think that 
the appeal should be allowed and we will 
hear Mr. Mitter on the question of costs. 

(After discussion.) \Ve think that the 
proper order in this case is that the 
appeal will be allowed upon the under- 
taking by Mr. Mitter that no further 
service of the writ will be necessary. 
The suit will, of course, be restored, d'he 
costs of the application before Mr. Justice 
Imam to set aside the decree will be 
costs in the cause, and each party will 
bear the costs of this appeal. Any 
costs, if already paid by the appellant, 
will be refunded. 

Woodroffee, J. — I agree that the 
appeal should be decreed. As there is no 
question in this case that the respondent 
did not go to the house of residence it 
cannot be said that all due and reason- 
able diligence was used to find the defen- 
dant. The fact that the plaintiff went to 
the house where summons was posted 
under the impression that it was the 
defendant's place of residence which it 
was not, indicates an intent and know- 
ledge that the defendant was likely to 
be found at his place of residence, though 
in fact no search was made there. That 
the defendant had otherwise knowledge 
of the institution of the suit is highly 
probable. But that is not sufficient, if 
the service is not formally proved. 

I would like to add that the decision 
referred to by the Chief Justice [Cohen v, 
NurszTzg Dass Auddy (i)] was followed by 
Sir Lawrence Jenkins, C. J. and myself in 
an unreported decision in Appeal from 
Order No. 75 of 1912, dated the 28th 
November, 1913. 

Mookerjee, J. — I am of opinion that 
the order of Mr. Justice Imam cannot be 
supported. The question for determina- 
tion is, whether the appellant, as an 
applicant who seeks to set aside a decree 



184 Calcutta Khemesh Chandra Kakshit v . Abdul Hamid 


1916 


made ex parie against him, has satisfied 
the Court, within the meaning of R. 13, 
O. 9, of the Code, that the summons in 
the suit was not duly served upon 
him. The answer depends upon the 
true construction of Rr. 12 and 17 
of O. 5. R. 12 recognizes the fundamen- 
tal proposition that, whenever practic- 
able, service shall be made on the 
defendant in person, unless he has an 
agent empowered to accept service, in 
which case service upon such agent shall 
be sufficient. The present case does not 
fall within the exception, as it is not 
suggested that the defendant had an 
agent empowered to accept service. The 
notice given to Mr. Dutt, who had acted 
as his Attorney on a previous occasion, 
was also clearly insufficient, and reliance 
has not been placed thereon in support of 
the order under appeal. The question, 
consequently, arises, whether service was 
made in fulfilment of the requirements of 
R. 17. That rule — I quote only so much 
of it as is relevant for our present 
purpose — provides that where the serving 
officer, after using all due and reasonable 
diligence, cannot find the defendant, he 
shall affix a copy of the summons on the 
outer door or some other conspicuous 
part of the house in which the defendant 
ordinarily resides or carries on business 
or personally works for gain. Here the 
plaintiff caused the notice to be affixed 
on the house at i, Amratola Lane. The 
plaintiff erroneously assumed that the 
defendant ordinarily resided there ; as a 
matter of fact, it was not his residence ; 
but in that house, business was carried 
on by a firm w’hereof the defendant was a 
partner. In these circumstances, can we 
say that the plaintiff used all due and 
reasonable diligence to find defendant ; 
if he did not, the service in the mode in 
which it was effected was notin fulfil- 
ment of the requirements of the Code. 
In my opinion, the answer must be in the 
negative. I am not prepared to affirm 
the proposition that if the plaintiff makes 
no effort whatever to find the defendant 
in the place where he ordinarily resides, 
and not finding him where he carries on 
business along with others, affixes the 
summons upon a conspicuous part of the 
business premises, the requirements of 
the Code are satisfied : Cohen v. Nursing 
Dass Auddy (i). Indeed, the plaintiff has 
not proceeded on the theory that it was 
permissible under the law to serve sum- 


mons in this manner. He acted on the 
footing that the defendant actually 
resided in the premises to which the 
summons was taken. He now discovers 
that he was under a misapprehension, and 
is consequently driven to maintain a posi- 
tion which is absolutel}' unsustainable. 
There is thus no escape from the conclu- 
sion that the summons was not duly 
served. It has finally been argued that 
there are ample indications that the 
defendant was aware of the institution of 
the suit against him. But this is plainly 
of no real assistance to the respondent; 
for, if the summons was not duly served, 
as I hold it was not, the defendant is 
entitled, under O. 9, R. 13, to have 
the ex parte decree set aside as against 
him. Consequently, this appeal must be 
allowed and the application to set aside 
the ex parte decree granted. 

V.B./R.K. 


Appeal allowed. 
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Chatterjea and Mullick, JJ. 

Khemesh Cha-ndra Bahshit — Defendant 
— Appellant. 

V. 

Abdul Hamid — Plaintiff — Respondent. 

Second Appeals Nos. 2627 to 2629 
of 1909 and 1419 of X912, decided on 
19th March, 1915, against the decree of 
Addl. Sub-Judge, Chittagong, dated i8th 
June, 1909. 

(a) Bengal Land Revenue Sales Act (11 of 
1859), Ss. 13 and 54 — Share itself and not right, 
title and interest of recorded proprietor passes 
under revenue sale^O^ifer — Widow in posses- 
sion as heir— •Revenue sale passes not her life 
interest but share itself. 

At a sale under S. 13, Bengal Land Revenue 
Sales Act XI of 1S59, it is not the rights of the 
recorded proprietor that pass, but the share 
itself. [P. 186, C. 2.] 

Obiter.— K Hindu widow in possession of a 
share of an estate as the heiress of her husband 
or her father represents the full owner’s interest 
and the purchaser of such a share acquires the 
share itself, and not merely a life-estate. 22 
Cal. 641 and ii C. W. N. S21, ref. to and foil. 

[P. 186, C. 1 & 2.] 

It is not the right, title and interest of the 
previous owner of the share which pass to the 
purchaser under S. 54, but the share as recorded 
in the Collector’s book, on which the revenue is 
assessed. fP. 187, C. i.J 

(b) Bengal Land Revenue Sales Act (11 oi 
1859), S. 54— Adverse possession for whatever 
peric^ against defaiUtar does not affect 
purchaser* 
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Adverse possession against the defaulter, 
whether for the statutory period or for a lesser 
period, does not bind the purchaser of a share, 
who is not a person claiming from or through 
the defaulter, 14 I. C. 219. ref. to. 

[P. 1S6, C. 2.] 

(c) Bengal Land Revenue Sales Act (11 of 
18S9)| Sn 54 — Meaning of words * shall not 
acquire any rights * in S. 54, explained. 

The words “ shall not acquire any rights ” in 
S. 54, Bengal Land Revenue Sales Act, refer to 
the acquisition of rights in respect of interests, 
such as incumbrances or the like, which are 
referred to in the previous phrase of that 
section. (p. 1S7, C. 3.] 

Mohen^ra Nath Roy^ Dhirendra hall 
Kastgir and Kkitish Chandra Sen^ioi 
Appellant. 

Joges Chandra Roy and Probodh Coomar 
Doss — for Respondent. 

Judgment. 

In No. 1419. — The question for 
decision in this appeal is, what is the 
extent of share which passed to the 
plaintiff, at a sale held under S. 13 of 
Act Xl of 1859. 

It appears that a 14 annas 9 pies 
share of an estate belonged to one 
Mohzar Rahaman. 

Mofizar Rahaman died, leaving two 
sons, Razor Rahaman and Dula Meah, a 
widow and three daughters. Under the 
Muhammadan Law the two sons got one- 
half (a quarter each) and the widow and 
the daughters the other half of the 
estate. On the 29th October, 1886 Razor 
Rahaman got himself and his brother 
Dula Meah, who was then a minor, 
registered in the Gollectorate with respect 
to the whole of the 14 annas 9 pies 
share, ignoring his mother and sisters 
who may be conveniently referred to as 
the females. 

The females, however, on the 21st 
March, 1893 obtained an order for regis- 
tration of their names in respect of one- 
half of 14 annas 9 pies share, that being 
their shares in the estate left by Mofizar 

Rahaman. 

On the 7th June, 1893, the plaintiff 
purchased the interest of Razor Rahaman 
at a sale held in execution of a money 
decree and got himself registered with 
respect to 7 annas 4^ pies share, 
although that share included the share 
of Dula Meah. On the 25th March, 1897, 
the share of Dula Meah was purchased 
by one Wasek Ali, and he also got his 
name registered with respect to 7 annas 


4 ^ pies share, although Dula Meah's 
share was only one-half of that. 

Now after the females got their names 
registered with respect to 7 annae 
4 ^ pies share, U’asek Ali, as purchaser 
of Dula Meah’s interest, ought to have 
been recorded as owner of one-half of 
7 annas 4* pies share, and the share 
registered in the name of the plaintiff 
also ought to have been reduced to one- 
half of 7 annas 4^ pies share. In the 
general register, however, the females 
were recorded as owners of 7 annas 
4J pies share and Wasek Ali and the 
plaintiffs were recorded as owner of 
7 annas 4J pies each. The total, there- 
fore, (treating the 14 annas 9 pies as 
16 annas) amounted to 24 annas. 

It appears that sometime before 1S95, 
the plaintiff got a separate account 
opened in respect of 7 annas 4^ pies share 
with a proportionate Government revenue 
and it was called hissya No. 2. 

The shares of the females together with 
that of Wasek Ali (purchaser of Dula 
Meah’s interest) were formed into a 
separate account consisting of 7 annas 
4^ pies share with a proportionate Gov- 
ernment revenue and was known as hissya 
No. 5. 

Both the hissyas Nos. 2 and 5 were 
sold for arrears of revenue under S. 13 of 
Act XI of 1859, on the 4th March, 1898, 
and hissyaNo. 2 (which formerly belonged 
to him) was purchased by the plaintiff, 
and hissya No. 5 was purchased by the 
defendant. 

It appears from the judgment of the 
Court below, that a person claiming the 
interest of the females in the estate has 
lost his suit as against the plaintiff and 
the defendant, by reason of these sales 
for arrears of revenue. We are not, there- 
fore, concerned with the shares of the 
females, and the only question now is 
whether the plaintiff by his purchase of 
hissya No. 2 acquired only one-half of 7 
annas 4^ pies share (that being the share 
which originally belonged to Razor Raha- 
man and subsequently to the plaintiff 
under his purchase in execution of the 
money decree) or the entire 7 annas 4^ 
pies share covered by separate account 
No. 2. 

The question turns upon the construc- 
tion of S. 54 of Act XI of 1859, which 
runs as follows : — “ When a share or 
shares of an estate may be sold under 
the provisions of S. 13 or S. 14, the 
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purchaser shall acquire the share or shares 
subject to all incumbrances and shall not 
acquire any rights which were not possess- 
ed by the previous owner or owners.’' 

It is contended on behalf of the appel- 
lant that the words ‘‘ shall not acquire 
any rights which were not possessed by 
the previous owner or owners ” mean that 
the purchaser shall not acquire any rights 
which were not possessed by the previous 
owner at any time previously, and that as 
1 azor Rahaman or the plaintiff never pos- 
sessed more than a moiety of 7 annas 4§ 
pies share, the plaintiff as purchaser at 
the revenue sale could not acquire a title 
to more than that share. On the other 
hand, it is contended on behalf of the res- 
pondents, that the purchaser acquires the 
share itself which is put up for sale, 
irrespective of the extent of the share of 
the person whose name was recorded in 
the separate account. 

The rights of the purchaser, under 
S. 54, Act XI of 1859, have been con- 
sidered in several cases by this Court. In 
Dabi Das Chotvdhuri v. Bipro Charan 
Ghosal (i), where an estate held by a 
Hindu widow was sold for arrears of 
revenue, and it was contended that under 
S. 54, the purchaser did not purchase any 
estate which lasted longer than her life- 
time, Pigot, J., after referring to the 
provisions of S. 13 observed: It is 

plain that as the result of a sale under 
S. 13, it is contemplated that the whole 
share in respect of which the arrear may 
have been due shall pass to the pur- 
chaser ; and that confirms the impression 
which, upon reading S. 54 alone, one 
would be disposed to form with regard to 
its meaning that the words * shall not 
acquire any rights ’ in that section refer 
to the acquisition of rights in respect of 
interest, such as incumbrances or the like, 
which are referred to in the previous 
phrase of that section. We are there- 
fore, of opinion that the entire share 
passed upon the sale for arrears of 
revenue under S. 54 and that the pur- 
chaser did not take any interest limited 
to the life of Satanmani.” No doubt a 
Hindu widow in possession of a share of 
an estate as the heiress of her husband, or 
her father represents the full owner’s 
interest and the purchaser of such a share 
acquires the share itself, and not merely 


a life*estate, and this is the ground upon! 
which Brett and Sharf-ud-din, JJ., based 
their decision in Banalata Dasi v. Mon-^ 
niotha Math Gostvomi (2). Pigot and 
Stevens, JJ., however, in the case cited 
above based their judgment upon a con- 
struction of the section and held that the 
words ‘shall not acquire any rights'* 
which were not possessed by the previous 
owner or owners ” refer to the acquisition 
of rights in respect of interest, such as 
incumbrances or the like, which are 
referred to in the previous phrase. 

It has also been held that adverse 
possession against the defaulter, whether, 
for the statutory period or for a lessor 
period does not bind the purchaser 
of a share, and that the purchaser 
is not a person claiming from or 
through the defaulter. See Kumar 
Kalanand \. Syed Sarafat Hossein (3), 
Bahimuddi Munshi v. Nalini Kanta 
La/iiri (4) and Bilas Chandra Mukherjee 
V. Ak shay Kumar Das Sarkar (5). See 
also Bhawani Koer v. Mathura Pra- 
sad (6), 

The authorities clearly show that at a 
sale under S. 13 of Act XI of 1859 it is 
not the rights of the recorded proprie- 
tor that pass, but the share itself. 

Reliance was placed on behalf of the 
appellant on the case of Annada Prosad 
Ghose V. Bajendra Kumar Ghose (7). In 
that case, the plaintiff, who purchased 
in execution of a money decree, the rights 
of the defaulter in whose name a separate 
account had been opened in respect 
of a share of an estate, sued for decla- 
ration of his title to, and recovery of 
possession of, the share against the 
purchaser thereof at a revenue sale, and 
it v/as contended on his behalf that the 
words “ the purchaser shall not acquire 
any rights which were not possessed by 
the previous owner or owners ’* mean that 
the purchaser at a revenue sale only 
acquires the rights possessed by the 
previous owner or owners at the date of 
the sale. Such a contention, if upheld, 
would lead to the result that if the 
previous owner parts with all his rights 
before the share is put up for sale 

(2) (1907) 11 C. W. N. 821. 


(3) 

(1908) 

12 C. W. N. 525. 

(4) 

(1909) 

I I. C. 81. 

< 5 ) 

(1912) 

14 I. C. 219. 

( 6 ) 

(1908) 

7 C. L. J, i. 

(7) 

{1902) 

29 Cal. 223. 


(0 (*895) 23 Cal. 641. 
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for arrears of revenue, the purchaser 
at such a sale acquires nothinjj, and the 
learned Judges (Rampini and Pratt, JJ.) 
overruled the contention. In doing so, 
however, they held that the words quoted 
above meant that “ the purchaser shall 
not acquire any rights not possessed by 
the previous owner or owners at some 
time or another. ” It is upon this 
passage of the judgment that the appel- 
lant relies, and it is contended that as 
the previous owner oOiissya No. 2 never 
had rights to anything more than one 
half of 7 annas 4^ pies share, the 
plaintiff could not, by his purchase of 
hissya No. 2, acquire a title to the 
entire 7 annas 4* pies share. No doubt 
there is the passage in the judgment, 
but then the learned Judges also said 
with reference to the interpretation 
sought to be placed upon the section, 

To put such an interpretation upon 
these words would be to entirely ignore 
the policy of the revenue law, which is to 
protect the revenue and make the share, 
on which the revenue is assessed, avail- 
able for the arrears of revenue due upon 
It,” and they quoted with approval the 
observation of Phear, J., in the case of 
Ganga Been Misser v. Kheroo Maridal (8), 

The sale of the Collector passes to 
the purchaser the share of the defaulting 
share-holder of the entire estate, as it was 
registered in the Collector’s books," and, 

It was not the intention, we think, of 
the Legislature to introduce uncertainty 
of this kind into auction-sales held for 
the purpose of realizing revenue. On the 
contrary, it is rather the general principle 
of the Legislature to make these sales 
effective to pass the full share of the 
defaulting share-holder free, so to speak, 

of all incumbrances.*’ 

In none of the cases which we have 
referred to, was there any question of the 
extent of the share which belonged to the 
person in whose name the separate 
account of the share of the estate was 
opened, but these authorities establish 
the proposition that it is not the right, 
tUle and interest of the previous owner 
of the share which pass to the purchaser 
S4t but the share as recorded in 
the Collector’s book, on which the reve- 
nue is assessed. It is true Phear, J., 
refers to the “ full share of the default- 


(8) (1875) 14 B. L. R. 170 = 22 W. R. 449. 


ing share-holder.’’ In the present case 
although Pazor Rahaman and subse- 
quently the plaintiff as purchaser of his 
interest had only a moiety of 7 annas 
4^ pies, the separate account was opened 
with respect to the whole 7 annas 4A pies 
share in the name of the plainiilf with a 
proportionate Government revenue. The 
other moiety belonged to Dula Meah, 
and the name of Wasek Ali, the purchaser 
of his interest, ought to have been record- 
ed in that separate account, but was 
entered in the separate account No. 5 
along with the names of the females. 
But the 7 annas 4^ pies share was 
formed into the separate account No. 2 
with a proportionate Government revenue, 
and not with a moiety of the revenue 
payable for that share. And if the 
policy of the revenue law is to protect the 
revenue and make the share on which the 
revenue is assessed available for the 
arrears of revenue assessed upon it, as we 
think it is, the whole of the 7 annas 4^ 
pies share when it fell into arrears, 
became liable to be sold for such arrears, 
although the person recorded as the 
owner of that share had right to only a 
moiety of it. 

We agree with the view taken by Pigot, J., 
in Dabi Dae Chowdhuri v. Bipro 
Charan Ghosal (i) [followed by Mooker- 
jee, J., in Bhawani Koer v. Mathura 
Prasad (6)] viz.y that the words “ shall 
not acquire any rights " in S. 54 refer to 
the acquisition of rights in respect of 
interest, such as incumbrances or the like, 
which are referred to in the previous 
phrase of that section. It is to be 
observed that a separate account is 
opened under Act ii of 1859, after 
service of notice to the other share- 
holders. It is pointed out, however, on 
behalf of the appellant that S. 69 of the 
Land Registration Act provides that no 
separate account shall be opened under 
the provisions of S. 10 or ii of Act XI 
of 1859 in respect of the share of any 
applicant under the said section otherwise 
than for a share corresponding with the 
character and extent of interest in the 
estate, in respect of which such applicant 
is recorded as proprietor or manager 
under the Land Registration Act, and 
that, therefore, hissya No. 2 ought not to 
have been opened with respect to 7 annas 
4^ pies share in the name of the plaintiff 
when he applied for opening of a separate 
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account of his share. But as already 
stated, in the general register the plaintiff 
was registered with respect to 7 annas 4^ 
pies : Wasek Ali and the females also 
were recorded each with respect to a 
similar share, the total shares thus 
amounting to more than 16 annas. That, 
no doubt, was a mistake, but the separate 
accounts were opened several years 
before the /lissyas were put up to sale, 
one in the name of the plaintiff for a 
7 annas 4^ pies share, and the other in 
the name of Wasek Ali and the females 
for a 7 annas 4A pies with proportionate 
Government revenues. Neither Wasek 
Ali nor the females appear to have ever 
taken any steps to have the mistake cor- 
rected. The /lissya No. 2 consisting of 
the whole of 7 annas 4^ pies stood in the 
name of the plaintiff', though erroneously, 
and when the Government revenue for 
that share fell into arrears, the Collector 
put up that hissya for sale, and if we are 
to hold that the entire hissya No. 2 
did not pass to the purchaser because 
the person in whose name it stood 
recorded did not possess the entire 7 
annas 4^ pies share, we would be intro- 
ducing uncertainty into auction sales for 
the purposes of realizing revenue which, 
as pointed out by Phear, J., was not the 
intention of the Legislature. 

Lastly, it was contended on behalf of 
the appellant, that the Court of first 
instance having found that sale of hissya 
No. 2 was brought about by the plaintiff 
fraudulently, the Court of Appeal below 
ought to have come to a finding upon 
the point, and it is wrong in holding that 
no question of fraud or mistake comes 
in. But the only ground upon which the 
Court of first instance found that the 
revenue sale was brought about by the 
fraud of the plaintiff, is that he took no 
steps to have the mistake in the matter 
of separate account having been opened 
in respect of a 7 annas 4^ pies share 
rectified. But the separate accounts were 
opened several years, before the sale for 
arrears of revenue, and we cannot say 
that there was any obligation on the part 
of the plaintiff to have the mistake 
corrected for the benefit of Wasek Ali or 
persons representing him. 

We are not concerned with a considera- 
tion of the rights of the females. As 
already stated, the purchaser of their 
rights has been held in a previous suit 
to have lost his rights by reason of the 


revenue sales, and both the plaintiff and 
the defendant were parties to that suit. 

We are of opinion that the entire 
7-annas 4J-pies share constituting hissya 
No. 2 passed to the plaintiff at the sale 
for arrears of revenue, and this appeal will 
accordingly be dismissed with costs. 

In Nos. 2627 to 2629. — These 
appeals arise out of suits for rent in 
respect of 7-annas 4i-pies share insti- 
tuted by the plaintiff as purchaser of 
hissya No. 2. Having regard to our 
decision in Appeal No. 1419 of 1912, we 
think these appeals must also be dis- 
missed with costs. 

V.B./R.K. 

Appeals dismissed- 
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Mookerjee and Richardson, JJ. 

Amritalal Hazra and others — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 587 to 590 and 
598 of 1914, and Govt. Appeal No- 4 of 
1914 and Rule No. 1293 of 1914, decided 
on 25th February, 1915, against the 
conviction of Addl. Sessns. Judge, 24- 
Parganas, dated 4ih June, 1914. 

(a) Crimual P. C. (5 of 1898), Ss. 221, 225 and 
537 Omission of mention of possession of 
explosives and of intention of endangering life in 
charge under S. 4 of Explosives Act does not 
vitiate charge — Defect is curable. — Practice — In 
keen contest strict compliance with law is esseo* 
dal— Criminal P. C. (5 of 1898), Ss. 256 and 
342 — Statement filed under S. 256 is not 
evidence or does not dispense with examinadon 
of accused. 

Where it is alleged on behalf of the accused 
that the charge under S. 4 (^) of Act VI of 19^ 
is materially defective inasmuch as it omits to 
state, first, that the accused were in possession 
of explosive substance or had them under their 
control “ unlawfully and maliciously,” and 
secondly, that it was the intent of the accused to 
endanger life in British India: 

Held, that these defects in the charge do not 
vitiate the trial and conviction, and that the case 
would be covered by S, 225 and by Clause («*) 

S. 537 of the Code of Criminal Procedure. 
Webb V. Catchlove, (1S86) 3 T. L. R. 159. ref. to. 

(P. 192, C. 2.1 

In a case where every possible point is likely 
to be contested, a strict compliance with the 
statutory provisions is desirable. [P. 214, C. i.J 

When a written statement is accepted by a 
Court from the accused, it does not take the 
place of evidence nor of such examination of the 
accused as is contemplated by the Code of 
Criminal Procedure. [P. 214, C. i.J 
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(b) Crimiiu! P. C. (5 of 1S98). S. 221— Exact 
nature of charge mutt be disclosed otherwise 
accused is prejudiced. 

An accused is entitled to know with certainty 
and accuracy the exact value of the charge 
brought against him, otherwise he may be 
seriously prejudiced in his defence. 

[P. 192, C. 2.] 

(c) Explosive Substance Act (6 of I908)» 
S. 4^(b)— In charge of criminal conspiracy for 
getting in possession of explosives the explosive 
substance must be specified. 

It is not essential to specify in the charge the 
explosive substances which the accused have 
conspired to have in their possession or under 
their control, where the illegal act, charged 
under S. 120*B, Indian Penal Code, is the 
unlawful and malicious possession of explosive 
substances within the meaning of S. 4 of the 
Explosive Substances Act, igoS. 

[P. 193, C. I & 2.] 

(d) Indian Penal Code (45 of I860), Ss. 120-A 
and B — Accomplishment of illegal act i« not 
necessary for charge of conspiracy. 

Even though the illegal act which he has agreed 
to do or caused to be done, has not been done, 
a person may be guilty of criminal conspiracy, 

[P. 193, c. 2.3 

(0 Criminal P. C. (5 of 1898), S. 225— Charge 
•—Defect — If no objection taken verdict cures 
the irregularity. 

Although an indictment, which omits to set 
out the particular false pretence alleged, is held 
bad where an objection is taken before verdict, 
the defect is deemed cured by verdict if no such 
objection is taken and there is a verdict of 
guilty on such an indictment. Ac*/, v. Goldsmith, 
U873) 2 C. C. R. 74 and Beyn,ann v. Rig., (1873) 
o Q. B. 102, ref. to. [P. 194, C. i.J 

(f) Indian Penal Code (45 of i860), Ss. 120.A 
and B. — In charge of conspiracy object of it need 

^ apacifically stated as in case of charge of 
an offence. 

The indictment in all cases of con-sipiracy must, 
in the first place, charge the conspiracy, but in 
stating the object of the conspiracy the same 
degree of certainty is not required as in an 
indictment for the offence conspired to be com- 
mitted. Case-law discussed. [P. 194, C, ij 

(g) Criminal P. C. (5 of 1898), S. 224— 

of charge should conform with statute. 

HK * charge is drawn up, the Court should 
adhere to the language of the Statute as far as 
practicable, [P. 195, c. i.j 

(h) Indian Penal Code (45 of i860). Ss. 120 A 
” Amendment by Act 8 of 1913 — For 

otfence under S. 120-B accused must be proved 
member of conspiracy after 27th March, 1913. 

. t2o-A and i20*B did not find a place in 

e Indian Penal Code before the 27th March 
^^®ii Act VIII of 1913 became law ; and, 
nerefore, persons accused under S. i20-B cannot 
I® tronvlcted, unless the prosecution establishes 

L® ^^^^sed were members of a conspiracy 
Mter the 27th March, 1913. [p. 195, c. i & 2,] 

P. C. (5 of 1898), Ss. 233 and 239 
--MUjoinder vitiates triaL 

established that there has been a 
misjoinder of charges, the trial must be deemed 


illegal, because held contrary to an express 
provisio.i of the law relating to the mode of trial. 

(j) Criminal P. C. (5 of 1898), S.^235 ^— n] 
general rule of determining “ same transaction *’ 
can be laid down— But points to be considered 
are stated. 

A comprehensive formula of universal applica- 
tion cannot be framed to determine whelljer two 
or more acts constitute the same transaction : 
but circumstances wiiicli must bear on the deter- 
mination of the question in an individual case 
may be easily indicated; they are, pro.ximity of 
tune, unity or proximity of place, continuity of 
action and community of purpose or design. 

(k) Criminal P. C. (5 of 1898), ^S.’ 235— 
Conspiracy by three persons for possessing 
explosives — Possession by one — Offence of 
S. 120'B of Indian Penal Code and S. 4— S. 4 
Explosive SubsUnce Act can be joined and 
tried. 

If A, B and C conspire to make or have in 
possession or under control an explosive sub- 
stance within the meaning of the E.xplosive 
Substances Act, and if in pursuance of such 
conspiracy, A makes or has in liis possession 
or under his control an e.\plo.sive substance, 
they may. if the Court thinks fit. be charged 
and tried together under S. 120 H. Indian 
Penal Code, and S. 4 {b) of .\ct VI of igcS, 

. _ [I-’. 19b, C. I & 2.1 

(l) Criminal P. C. (5 of 1898), S. 235— 

Provisions of jolot trial one not mandatory* 
Conspirators can be tried separately. 

The Court has the option to place co-conspi- 
rators on their trial separately. [P. 197, c. i.] 

(m) Evidence Act (1 of 1872), S. 10— Accus- 
ed is entitled to insist on strict compliance with 
requirements of S. 10 when evidence under S. 10 
is admitted. 

Whenever evidence is attempted to be made 
admissible under S. 10 of the Indian Evidence 
Act, the defence is entitled to insist on strict 
compliance with its provisions, namely, upon 
proof of reasonable ground for belief that the 
persons named have conspired together. 

[P. 197, C. 2.] 

(n) Explosive Substance Act (6 of 1908), 
S.^ 4 (b) — Offence of S. 4 (b) can be separately 
tried without offence of conspiracy. 

Where an offence is committed under S. 4 {b) 
of the Explosive Substances Act, igoS, in 
pursuance of a criminal conspiracy, it is open to 
the Crown to prosecute the accused for such 
offences, irrespective of the question of the 
ultimate design of the alleged conspiracy. 

(P.. 197. C. 2 & P. 198, C. i.l 

(o) Evidence — Criminal trial — Evidence must 
be conclusive and should admit of no doubt of 
innocence. 

In order to justify the inference of guilt, the 
inculpatory facts must be incompatible with the 
innocence of the accused and incapable of 
explanation upon any other reasonable hypothe- 
sis than that of his guilt. Rrg v. Hodges, (1838) 

2 Lewin, C. C. 227, ref. to. [P. igg, c. i.] 

If the commission of a crime is directly in 
issue in any proceeding, it must be proved 
beyond reasonable doubt. [P. 200, C. i.] 

(p) Evidence Act (1 of 1872), S. 10— In charge 
of conspiracy general evidence of its existence is 
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first given then accused are to be proved to 
members of it. 

Where there is a c harge of conspiracy, parti- 
cular facts are proved to sliow that one or more 
of the defendants took part in it after general 
e\ iclence of the existence of the conspiracy is 
first given. AVx v. Syuiucy, (1863) 9 St. Tr. 817, 
ref. to. (P. 200, C. 2.] 

(q) Evidence Act (1 of 1872), S. 15 — Evidence 
of similar facts are admissible to prove know* 
ledge and intention — But acts must be of the 
same kind and proximate in time. 

K\idence of sintilar facts may be received to 
prove a party’s knowledge of the nature of the 
main fact or transaction, or his intent with 
respect thereto. fP. 202. C. i.j 

To admit evidence under this, head, however, 
the other acts tejidered must be of the same 
specific kind as that in question, and not of a 
different character and the acts tendered must 
also have been proximate in point of time to that 
in que>tion. [P. 202, C. i.j 

(r) Criminal trial — Meaning of term “unlaw- 
fully and maliciously" explained. 

'I'he term “unlawfully and maliciously,” in 
the sense in which it is familiarly used In the 
criminal law of England, signifies “ not for 
a lawful object and ituentionally, without 
justification or excuse or clainr of right.” 
A'r/. V. Clt'inens^ (189S), 1 Q. H. 556 ; Miles v. 

Hutchings, (1903) 2 K. 15 . 714; Kex\, 

{1871) I C. C. K. 356; South IVales Miner's 
Federation v. Glenmor^an CoalCo,, (1905) A. C. 
.'»39 ref. to. |P. 203, C. i.j 

(•) Explosive Substance Act (6 of 1908), 
S. 4 (b) — Substance mentioned in (b) need not 
be dangerous by itself — Any thing used in causing 
an explosive is also included. 

The explosive substance mentioned in S. 4 {b) 
of Act VI of 1908 need not be such as to enable 
a person by means thereof alone, without the 
aid of other substances, to cause danger to life 
or injury to property. [P. 203, C. 2.J 

Any part of any apparatus, machine or imple- 
ment intended to be used or adapted for causing 
or aiding in causing any explosive substance, is 
included in the term ‘explosive substance ‘ as 
used in S. 4 (b). CP« 203, C. 2.j 

(t) Criminal trial — Duty of prosecution — 
Prosecution must place all available evidence 
before Court — Its duty is not only to secure 
conviction. 

To place all the available evidence in the 
case fairly and fully before the tribunal by which 
alone the guilt or innocence of the accused is to 
be determined, and not to secure a conviction, 
is the main duty of the prosecution. 42 Cal. 
422, ref. lo. [P. 204, C. 2.] 

(u) Criminal trial — Offence — Prosecution 
must prove its case to the hilt and it is not for 
accused to prove bis intention or explain. 

The offence charged against the accused must 
be proved by those who made the charge, and 
the accused stands only to hear the evidence 
that is given against him and, therefore, he is 
not bound to show at all , or in any way whatever, 
what his real object or design in doing any act 
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or acts undoubtedly done by him was. Fex v. 
Frost, (1839) 9 Car. & P. 129, ref. to. 

[P. 20S, C. 2 & P. 209, C. I.j 

(v) Explosive Substance Act (6 of 1908), 
S. 4 (b) -j-Knowledge and consent in possession 
is essential in charge under S. 4 (b). 

In a charge under S. 4 {b) of the Explosive 
Substances .Act. 1908, possession to be punish- 
able must also be possessioi^ with knowledge and 
assent. [P. 209, C. 2.( 

(w) Indian Penal Code (45 of (1860), S. 120-B 
— When offence cannot be proved it is inexpedi- 
ent though legal to charge for conspiracy which 
involves proof of the offence. 

When the prosecution fails, on the evidence, 
to secure a conviction for the crime committed, 
it is inexpedient, even though it may be lawful, 
to prosecute the accused for a conspiracy the 
proof whereof really rests on the establishment 
of that very crime. Fex v. Boulton, (1871) 12 
Cox. C. C. 87 and 38 Cal. 559, ref. to. 

[P. 209, C . 2.J 

(x) Evidence Act (1 of 1872), S. 54 — Proof of 
bad character cannot prove suilt — It is inadmis- 
sible. 

It is not by proof of his character but by 
proof of the facts that a man’s guilt is to be 
established. |p. 211. C. 2.] 

(y) Evidence Act (1 of 1872), Ss- 143 and 154 
— Defence can put leading question to elicit 
facts though irrelevant in their favour — Prosecu- 
tion can re-examine their own witness on 
matters elicited by defence. 

In the course of cross-examination by . the 
defence for the purpose of eliciting facts in 
their favour from the prosecution witnesses, 
though those facts are irrelevant, the defence 
are entitled, in view of the generality of the 
provisions of S. 143 of the Indian Evidence Act, 
to ask leading questions. [P. 212, C. 2.] 

The Court may in its discretion, under S. 154 » 
Indian Evidence Act, permit the prosecution lo 
cross-examine a witness, even though he had 
been originally called by them with regard to the 
matters elicited by the defence. [P. 312, C. 2.] 

(z) Evidence Act (1 of 1872), S. 125— Pros^- 
doQ witness — Source of information U privi* 
leged— Detective not protected. 

In criminal prosecutions, 1 he witnesses for the 
Crown are privileged from disclosing the channel 
through which they have received or communi- 
cated information. Fexv. I'y'atson (1S17) 3^ St. 
Tr. I, ref. to. IP. 213, C.2.J 

But the same privilege cannot be claimed by 
a detective, who cannot refuse on grounds of 
public policy to answer a question as to where 
he was secreted. [P. 313, C- 2 .j 

S. K. Se», P. Banerji, Manmatha Nath 
Mookerjee, Birendra Kumar De, C. N. 
Doss, S. C. Boy^ Kshitish Chandra Neogy 
Prokask Chandra Mazumdar^ Bhudeb 
ChandraBoyt Asiranjan Chatter/ee Bagram 
H. K. OhosCt SasadkarBoyt K. B Duttt 
N. Sen and Probodk Kumar Das — for 
Appellants. 
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Pugh andA\ ^wd IlemendraKath 

Miira and Nerode Chandra ChatU-rji—ior 

the Crown. 

Mookerjee, J.— On the -ist Novem- 
ber, 1Q13, during the early hours 01 the 
morning, in execution of warrant issued 
by the Deputy Commissioner of Sylhct, 
a search was made of a room, rented and 
occupied by one Sasankasekhar Hazra, 
alias Amritalal Hazra, at 296-1, I'pper 
Circular Road, in the eastern suburbs of 
Calcutta. The search warrant authorised 
the Commissioner of Police to search the 
premises for explosives, letters, and 
documents in connection with a bomb 
outrage committed at Moulvi Bazaar on 
the 27th March, 1913. At the search, 
the Police arrested Sasankasekhar Hazra, 
as also three other persons, Dinesh 
Chandra Das Gupta, Chandrasekhar De 
and Sarada Charan Guha, who were found 
asleep inside the room. The Police found 
in the room various articles and papers, 
and amongst others, a tobacco-tin fitted 
with three iion discs (two inside and one 
outside) and four iron clamps, another 
Un of similar size, four clamps made to 
fit the second tin, and other discs and 
clamps, finished and unfinished. Accord- 
ing to the prosecution, these articles 
'^re made for use as the envelope or 
shell of a lethal bomb. On the 23rd 
November, J. N.Ghose, the Police officer 
to whom the warrant had been endorsed 
for execution, gave the first information, 
in which it was alleged that the four 
persons arrested had committed offences 
under Ss. 4 and 5 of the Explosive Sub- 
stances Act, 1908. On the 26th Novem- 
er, the District Magistrate transferred 
the case for disposal to Mr. Veitch. On 
the 6th December, one Kalipada Ghose, 

® Upendralal Rai Chaudhuri, was 
arrested in College Street with ten 
copies of a seditious leaflet called 
6 rty leaflet, of which two were on 
pink paper and the other eight on white 
paper. On the 26th January, 1914, one 

K Chaudhuri, alias Sures- 

c andra Chaudhuri, was arrested in a 

Baranagore in the northern 
su urbs of Calcutta. Meanwhile, search 
Warrants had been executed in various 

R information gathered as to 

e antecedents of the persons in custody, 
e original proceedings, commenced on 
® 23rd November, were then with- 
rawn by the Public Prosecutor under 
494 » Criminal Procedure Code, and 


the four persons arrested on the 2isl 

November were disciiarged on tlie loiii 

January, 1914. At the same time, a 
fresh complaint was made in which 
Sasanka, Dinesh, Sarada, Chandrasekiiar, 
Kalipada and Khagen, along with one 
Hiranmoy Bancrji, who had been, in the 
interval, arrested at Benares, were 
charged under Ss. 4. 5 and 6 of the 
Explosive Substances Act as also under 
S. 120-Ii of the Indian Penal Code. 'J'he 
consent of the Local Government requir- 
ed by S. 7 of the Explosive Substances 
Act, 190S, was also duly obtained. The 
Magistrate held that the case against 
Hiranmoy Banerji had not been establi- 
shed and discharged him. 'fhe other 
six accused were committed to take 
their trial in the Court of Session. The 
first charge against them was to the 
effect that Sasanka, Dinesh, Sarada and 
Chandrasekhar, on or about the 21st 
November, 1913, at 296-1, Upper Circular 
Road, had in their possession or under 
their control e.xplosive substances, to 
wit. Exhibits I, V, VI, VU. and other 
exhibits, all materials for the creation 
of bombs, with intent by means thereof 
to endanger life, and had thereby com- 
mitted an offence punishable under 
S. 4 (b) of the Explosive Substances Act, 
1908. The second charge was to the 
effect that Sasanka, Dinesh, Sarada, 
Chandrasekhar, Kalipada, and Khagen- 
dra. between March 1911 and 21st 
November, 1913, at 296-1, Upper Circu- 
lar Road, and other places in British 
India, had conspired, with one another 
and other persons, to wit, Biroja, Satis- 
chandra Chakrabarti, Bhupendranath 
Sen, Praphullaranjan Gupta, Joges- 
Chandra Roy, Nirmal Kanta Roy and 
other persons, to make and keep explo- 
sive substances, with intent by means 
thereof to endanger life, or enable other 
persons to endanger life, an offence punish- 
able under S. 4 (6) of the Explosive 
Substances Act, 1908, and had thereby 
committed an offence punishable under 
S. 120-B of the Indian Penal Code. The 
Sessions Judge, after an elaborate trial 
with the aid of Assessors, with whose 
opinion he disagreed, except in the case 
of Khagendra, came to the conclusion 
that Sasanka, Dinesh, Sarada and Chan- 
drasekhar were guilty under S. 4 of 
Act VI of 1908, and that Sasanka, 
Kalipada, Dinesh, Sarada and Chandra- 
sekhar were guilty underS, 120-B, Indian 
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Penal Code. Under S. 4 of Act VI 
of 1908, he sentenced Sasanka to trans- 
portation for fifteen years and each of 
the other three, Dinesh, Sarada and 
Chandrasekhar, to transportation for ten 
years. Under S. 120-B, Indian Penal 
Code, he sentenced Sasanka, Kalipada, 
Dines, Sarada and Chandrasekhar each 
to transportation for ten years. He 
further directed the sentences under the 
two sections to run concurrently. .As 
regards Khagendra, he accepted the 
opinions of the Assessors and acquitted 
him. .Against the order of the Sessions 
Judge, five appeals have been preferred, 
one by each of the accused persons who 
has been convicted. .Another appeal has 
been preferred by the Crown against the 
acquittal of Khagendra. A Rule has also 
been obtained by the Crown for enhance- 
ment of the sentences upon the five 
accused who have been convicted by the 
Sessions Judge. The appeals and the 
Rule have been exhaustively argued in 
this Court during 32 days, and the ques- 
tions of law and fact which arise therein 
have been discussed from every conceiv- 
able point of view. Since the close of 
the arguments, we have again minutely 
scrutinised the papers on the record, and 
we now proceed to record our decision. 

On behalf of the five accused who have 
been convicted, the order of the Sessions 
Judge has been assailed as contrary to 
law and to the evidence on the record. 
We shall first examine the grounds upon 
which the legality of the trial has been 
called in question. But before we do 
so, it is necessary to set out the relevant 
portions of the sections under which the 
accused have been convicted. 

S. 4 (6) of the Explosive Substances 
Act, 1908, is in these terms : — 

“Any person who unlawfully and mali* 
ciously makes, or has in his possession 
or under his control, any explosive 
substance with intent by means thereof to 
endanger life, or cause serious injury to 
property in British India, or to enable 
any other person by means thereof to 
endanger life or cause serious injury to 
property in British India, shall, whether 
any explosion does or does not take place, 
and whether any injury to person or pro- 
perty has been actually caused or not, be 
punished with transportation for a term 
which may extend to twenty years, to 
which fine may be added, or with 


imprisonment for a term which may 
extend to seven years, to which fine may 
be added. 

S. 120-A, which was introduced into 
the Indian Penal Code by Act VIII of 
1913, is in these terms : — 

When two or more persons agree to 
do, or cause to be done, (i) an illegal act, 
or (2) an act, which is not illegal, by illegal 
means, such an agreement is designated 
a criminal conspiracy ; 

Provided that no agreement except 
an agreement to commit an offence shall 
amount to a criminal conspiracy, unless 
some act, besides the agreement, is done 
by one or more parties to such agreement 
in pursuance thereof. 

E.xplanation : — It is immaterial whe- 
ther the illegal act is the ultimate object 
of such agreement, or is merely incidental 
to that object.” 

S. 120-B provides the punishment for 
criminal conspiracy. 

In the yirsi place, it has been argued 
on behalf of the accused, that the charge 
under S. 4 (b) of Act VI of 1908 is mate- 
rially defective, inasmuch as it omits to 
state, Jirst, that the accused were in 
possession of explosive substance or had 
them under their control, “ unlawfully 
and maliciously,” and, secondly, that it 
was the intent of the accused to endanger 
life in British India.” In our opinion, 
the defects in this charge have not 
vitiated the trial and conviction, and 
that the case is covered by S. 225 and by 
c^Iause (a) of S. 537, Criminal Procedure 
Code. It is worthy of note that the 
objection was not taken before the 
Sessions Judge, and regard must be had! 
to this circumstance, to determine whether 
the omissions mentioned have in fact 
occasioned a failure of justice. An ac- 
cused is entitled to know with certainty 
and accuracy the exact value of the 
charge brought against him, for, unless 
he has this knowledge, he may be 
seriously prejudiced in his defence. Id 
the present case, the law and the section 
of the law against which the offence is 
alleged to have been committed, were 
specifically mentioned in the charge, as 
required by Clause (4) of S.221, Criminal 
Procedure Code ; and under clause (5)* 
the fact that the charge was made 
was equivalent to a statement that 
every legal condition required by law to 
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constitute the offence charged was fulfflled 
in the particular case. The accused fully 
understood the nature of the offence with 
which they were charged and had clearly 
not been prejudiced by the omissions. 
The view we take is in accord with that 
adopted in Re^. v, Mimsl<nv (i) where 
Lord Russell, C. J., observed that it 
would be a deplorable, if not an absurd, 
state of the law if such an omission could 
not be cured by verdict. 'I'he first objec- 
tion must consequently be overruled. 

In the place, it has been con- 

tended that the charge under S. i2o-ll, 
Indian Penal Code, is bad, because it 
does not specify the e.xplosive substance 
which, it is alleged, the accused 
had conspired with one another and 
with other persons to make and keep. 
The substance of the argument is that 
to make and keep explosive substances 
generally is not an offence, which, it is 
contended, means, according to S. 4, 
Clause (6) of the Criminal Procedure • 
Code, “ any act or omission made punish- 
able by any law for the time being in 
force,^* and, according to the second 
paragraph of S. 40, Indian Penal Code, 
denotes ** a thing punishable under that 
Code or under any special or local law 
as defined in Ss. 41 and 42. Reference 
has also been made to S. 10 of the 
Indian Evidence Act, where the expres- 
sion is used, “ two or more persons have 
conspired together to commit an offence 
or an actionable wrong.’' Reliance has 
been placed in support of the conten- 
tion of the accused on the decisions in 
Rex V. Biers (2), Reg. v. Parker (3), 
0 *Gonnell v. Reg. (4), Rex v. Mason (5) 
sjidReg. -w. Mackenzie { 6 ). Stress has also 
been laid upon the cases of Behari 
Mahton v. Queen-Empress (7) and Poresh 
Nath Sircar v. Emperor (8). We are 
unable to accept as well-founded the 
contention of the accused that where the 
illegal act, charged under S. 120-B, is the 
Unlawful and malicious possession of 
explosive substances within the meaning 
of S. 4 of the Explosive Substances 
Act, 1908, it is essential to specify in 

(0 (189s) I Q. B. 758. 

(2) (1834) I. A. & E. 327=3 N. & M. 475 . 

(3) (1842) 3 Q, B. 292. 

(4) (1844) 11 Cl. & F. 155. 

Is) (1788) 2 T. R. 581. 

(6) (1892) 2 Q. B. 519. 

(7) (1885) I* Cal. io6. 

(8) (1906) 33 Cal. 295. 
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the charge the explosive substances; 
which the accused have conspired toj 
have in their possession or under theiri 
control. It is indisputable that a per*l 
son may be guilty of criminal conspiracy.! 
even though the illegal act which he has 
agreed to do or caused to be done, 
has not been done. -As was observed by; 
Cleasby, B.. in Reg v. Hibbert (9), con- 
spiracy differs from other charges in 
this respect, that in other charges the 
intention to do a criminal act is not a 
crime of itself, until semething is done 
amounting to the doing or attempting 10 
do some act, to carry out that intention : 
con.spiracy, on the other hand, consists 
simply in the agreement or confederacy 
to do some act, no matter whether it is 
done or not. W'e very often get facts 
sufficient to establish the guilt of parties 
to a conspiracy other than acts which 
have been done in pursuance of it. Baron 
Cleasby then gives an example : “ There 
may be a conspiracy to set fire to London 
at different places at once, and that con- 
spiracy may be fully proved, though no 
parr of London has in fact been set on 
fire, inasmuch as the crime of conspiracy 
consists only in the agreement or con- 
federacy to do an illegal act by legal 
means or a legal act by illegal means ” : 
Quinn v. Leathern (10). Reference may 
also be made to the decision in Reg. v. 
Most (ii), where it was ruled that the 
accused who had published an inflamma- 
tory article in a newspaper not addressed 
to any individual, in which he recom- 
mended the murder not of any specified 
individual, but of crowned or uncrowned 
heads of States from Constantinople to 
Washington, was guilty of misdemeanour 
under S. 4 of 24 and 25 Viet., c. 100, If 
the contention of the accused in the case 
before us were well-founded, there could 
be no prosecution for a conspiracy to 
commit murders or dacoities till a murder 
or a dacoity had been actually commit- 
ted in pursuance of the conspiracy, though 
it might be conclusively proved that the 
conspiracy had been formed, even before 
a single overt act was done. The gist of 
the offence is in the conspiracy or agree- 
ment, and if the offence goes no further, 
it may not be possible to say what 
murders or dacoities it is proposed to 
commit, or, in a case such as that before 


(9) (*875) 13 Cox. C. C. 82. 

(10) (1901) A. C. 495. 

(11) (1881) 7 Q. B. D. 244. 
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us, what particular explosives the accused 
intend to obtain [See Russell on Crimes, 
1909, \ol. I, page 1S7, foot-note (ff)j 
The decisions to which our attention 
has been drawn do not assist the conten- 
tion of the accused. In Rex v. Biers (2) 
the objection to the indictment was up- 
held on the ground that it misrecited an 
Act of Parliament(2) Hawkins P. C. Bk. 2, 
Chap. 25, S. (104). Rex v. Mason (5) is 
an authority for the proposition that an 
indictment for obtaining property by a 
false, pretence must not onlj' expresslj* 
allege that the pretence was false, but 
also set out the false pretence suthcientlvi 
Reg. V. Oates (12), Reg. v. Ilenshaw (13). 
fBut it is worthy of note that although an 
'indictment, which omits to set out the 
particular false pretence alleged, is held 

,bad, where the objection is taken before 
Iverdict, if no such objection is taken and 
ithere is a verdict of guilty on such an 
'indictment, the defect is deemed cured 
iby verdict: Beg. v. Goldsmith (14) 
Reymann v. Reg. (15). It is further well- 
settled that it is not necessary to set out 
the false pretences in an indictment for a 
conspiracy to obtain goods by false pre- 
tences or for receiving goods obtained by 
false pretences ; in other words that the 
indictment in all cases of conspiracj^ 
must, in the first place, charge the 
conspiracy, but that in stating the object 
of the conspiracy the same degree of 
certainty is not required as in an indict- 
ment for the offence conspired to be 
committed [Rex v. Gill (16), Reg. v. 
Kenrick {l^), Beg. v. Blake (18), Sydserff 
V. Reg. (19), Beg. v. Gompertz ^20), Reg. 

V. Aspinall (21), Taylor v. Reg. ' {22)]. 
Reg. V. Parker {3) is an authority only 
for the proposition that where the indict- 
ment charged the accused with cons- 
piracy to obtain by false pretences 
divers goods and merchandise, the 
prosecutor was bound to state whose 
the goods and merchandise were, as 
otherwise he might make an indefinite 
statement and lie in wait for whatever 


(12) (185s) Dears, C. C. 450. 

(13) (1864) L. &C. 444. 

<14) (1873) 2 C. C. R, 74. 

(15) (1873) 8 Q. B. 102. 

(16) (i8i8) 2 B. & Aid. 204. 

W 7 ) O843) 5 Q- 49 * 

(18) (1844) 6 Q. B. 126. 

(J9) (1847) II Q. B. 245. 

(20) (1846) 9 Q. B. 824. 

(21) (1876) 2 Q. B. D. 48. 

(22) (189s) 1 Q. B. 25. 


might come out in the evidence. In 
O Connell v. Reg. Tiiidal. C. J.. 
observed as follows:— “The crime of 
conspiracy is complete, if two, or more 
than two, should agree to do an illegal 
thing, that is, to effect something in itself 
unlawful, or to effect by unlawful means 
something which in itself may be indiffe- 
rent or even lawful ..It has accordingly 
been always held to be the law, that the 
gist of the olfence of conspiracy is the 
bare engagement and association to break 
the law, whether any act be done in 
pursuance thereof by the conspirators or 
not. I he Lord Chief Justice then 
proceeded to state, with reference to two 
of the counts to which exception had 
been taken, that in the opinion of the 
Judges those counts did not state the 
illegal purpose and design of the agree- 
ment entered into between the defendants 
with such proper and sufficient certainty, 
as to lead to the necessary conclusion 
that it was an agreement to do an act in 
violation of the law. The act imputed to 
the defendants was intimidation, “ and 
with reference thereto, the Lord Chief 
■Justice observed that as the word was 
not a technical term, not. vocabjilum artis , 
having a necessary meaning in a bad 
sense, it was essential to make clear from 
the context what species of fear was 
intended or upon whom such fear was 
intended to operate. This view was 
confirmed by the House of Lords. Lord 
Campbell observed that the counts of the 
indictment which stated generally cons- 
piracies to effect changes in the Govern- 
ment and repeal of the legislative union 
by intimidation and display of physical 
force, were bad, because they gave the 
defendants no information of the specific 
^fences which they had to answer. In 
R^g. V. Mackenzie (6), where a person 
was prosecuted under Ss. 7, 38 and 39 
Viet., Chap. 6, for intimidating another 
person with a view to compel him to 
abstain from doing an act which that 
other person had a legal right to do, it ■ 
was held that the conviction was bad, as 
the summons did not set out the particu- 
lar acts alleged to be illegal. The cases 
reviewed are clearly distinguishable and 
do not support the contention that 
when the illegal act contemplated by 
S. 120-A, Indian Penal Code, is the 
possession of explosive substances under 
S. 4 (6) of the Explosive Substances 
Act, 1908, it is essential to specify 
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in the charge the particular substance 
which the accused have conspired to 
make or have in their possession or 
under their control, 'i'liere is, further, 
plainly no analogy between the case 
before us and the class of cases of which 
Behari Mahton v. Queen Empress (7) and 
Poresh Nath Sircar v. Emperor (S) may be 
taken as the types, where it has been 
ruled that the charge in a prosecution for 
unlawful assembly must specify the 
common object. We are clearly of opinion 
that the conspiracy charge is not open to 
objection on the ground that it does not 
specify the explosive substances for the 
preparation or possession whereof the 
alleged conspiracy was formed. We 
observe, however, that the charge does 
not follow the language of S. 4 (6) of 
Act VI of 1908, and uses the expression 
make and keep explosive substances, 
while it omits the expression “ unlaw- 
fully and maliciously” and ” British 
India.” It is a wholesome rule that the 
Court should adhere to the language of 
the. Statute, as far as practicable, when a 
charge is drawn up ; nothing is gained by 
a paraphrase, while opportunity is afford- 
ed to the accused to take exception to 
the form of the charge. We hold accord- 
ingly that there is no force in the second 
contention, which must accordingly be 
overruled. 

It has been argued, in the third place, 
that the conspiracy charge under S. 1 20-B, 
Indian Penal Code, is bad, inasmuch as 
it assigns a wrong date for the commence- 
ment of the period during which the 
conspiracy charged against the accused 
lasted. The charge specified the period 
as contained between March 1911 and 
the 2ist November, 1913. It is pointed 
out that Ss. 120-Aand i 20'B did not find 
a place in the Indian Penal Code before 
the 27th March, 1913 when Act VIII of 
1913 became law. It is obvious that the 
period should have been restricted bet- 
ween the dates 27th March and 21st 
November, 1913. Under S. 222 (i). 
Criminal Procedure Code, particulars as 
to the time of the alleged offence were 
necessary, and the prosecution should 
have been careful in this respect. No 
objection to the charge on this ground 
was, however, taken at the trial till a very 
late stage of the proceedings, in fact, only 
in the course of the final arguments, and 
the error cannot be deemed to have affect- 
ed the legality of the trial. No doubt, the 


accused cannot be convicted, unless the: 
prosecution establishes that the accused, 
were members of the conspiracy after the 
27th March. 1913, but this involves ani 
investigation of the merits of the case.| 
'The third ground thus turns out to l)e 
unsubstantial and must be overruled. 

In fourth place, the legality of the 
trial has been questioned on the ground 
of misjoinder of charges. 'The substance 
of the argument is that while four of the 
accused persons are charged with an 
offence under S. 4 ( 5 ) of .\ct VI of 1908, 
all the six accused are charged with con- 
spiracy under S. 1 20-B, Indian Benal Code, 
and it is contended that a joint trial of all 
these persons for the two offences charged 
is illegal, on the authority of the decision 
of the Judicial Committee in Subr'aviania 
Ay yar w King-Emperor {2^). It cannot 
be disputed that if misjoinder of charges 
is established, the trial must be deemed 
illegal, because held contrary to an 
express provision of the law relating to 
the mode of trial. 'I’he real question in 
controversy is, whether there has been a 
misjoinder of charges in the case before 
us. On behalf of the accused, it has 
been contended that the same individual 
cannot be simultaneously charged with an 
offence as also with conspiracy to commit 
that offence, and much less can he be 
tried jointly with other persons alleged to 
be his co-conspirators. In support of 
this view, reliance has been placed upon 
King-Emperor v. Tirumal Reddi (24). 
This decision is, however, of no real 
assistance to the accused : it is an autho- 
rity only for the proposition that a man 
cannot be cumulatively charged with the 
commission of an offence as also of abet- 
ment by conspiracy or otherwise of the 
very same offence ; it is, besides, a deci- 
sion given before S. 120-B, Indian Penal 
Code, was enacted. In our opinion, the 
legality of the trial in the present case must 
be determined with reference to the lan- 
guage of S. 239 of the Criminal Procedure 
Code, which so far as it is relevant to the 
question before us, is in these terms : 
“when more persons than one are accused 
of different offences committed in the same 
transaction, they may be charged or 
tried together or separately as the Court 
thinks fit.” No useful purpose would be 
served by an elaborate examination of 
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the judicial decisions in which the 
expression “ same transaction " has been 
interpreted, although reference has been 
made at the J 3 ar to many of the recent 
cases on the point : Queen- Km press v. 
Fakirapa [is). Emperor v. Shnrufalli (26), 
Emperor v. Jethalal Harlocliand (27). 
Emperor v. Dutto Ilinmant (2S), Emperor 
Hurl Raot (29). Emperor v. Gnnesh 
Earayan (30). Fija T)ui Gyi v. Emperor 
(31). Ishar Dus \\ Emperor {32). 
Emperor v. G/iw/nw (33). Pulin Behnry 
Das V. Emperor {34) and Chornyndi v. 
■Emperor (35) It is not possible to 
jframe a comprehtnsive formula of uni- 
versal application to determine whether 
two or more acts constitute the same 
transaction ; but circumstances which 
must bear on the determination of the 
question in an individual case may be 
easily indicated ; they are, proximity of 
time, unity or proximity of place, conti- 
nuity of action and community of 
purpose or design. To take one illustra- 
tion : A and B conspire to cheat X ; in 
pursuance of that conspiracy and in 
fulfilment of its object A cheats A" on a 
specific occasion. 'I'he position may 
clearly be maintained that the two 
different offences of conspiracy to cheat 
committed by J and and the offence 
of cheating committed by A alone, have 
been committed in the same transaction. 

'I his view is in accord with that adopted 
in two recent decisions of this Court, 
from which we see no reason to dissent 
in this respect : Superintendent and 
Betnembi-ancer of Legal Affairs v. Man- 
mohan Roy (36) and Harsha Nath Chatter- 
jee Emperor (37). We hold accordingly 
that if A, B and C conspire to make or 
have in their possession or under control 
an explosive substance within the meaning 
of the Explosive Substances Act, and i*f 
in pursuance of such conspiracy, A makes 
or has in his possession or under his 


Gs) (1891) 15 Bom. 49!. 

(26) (1903) 27 Bom. 133. 

(27) (1905) 29 Bom. 449. 

(28) (1906) 30 Bom. 49. 

(29) (1906) 2 N. L. k. 147. 

(30) (1912) 17 I. C. 705. 

(31) (1912) 15 I. C. 485- 

(32) {1908) 18 P. W. k. 1908 Cr. 

(33) (1907) I S. L. R. 73 

(34) (1912) 16 I. C. 257. 

(3.5) (»9»o) 33 Mad. 502 = 5 I. C. 847. 

(36) (1915) 26 I. C. 307. 

(37) (* 9 * 5 ) 26 I. C. 313. 


control an explosive substance, they may, 
if the Court thinks fit, be charged and 
tried together under S. 120-B, Indian 
Penal Code, and S. 4 [b) of Act VI of 
190S. 1 he fourth ground must accord-- 

ingly be overruled as unsustainable. 

iha fifth ground on which the legality 
of the trial is questioned, is that persons 
who are alleged to be conspirators in 
the charge have not been prosecuted, 
although their names and addresses were 
known to the prosecution. Reference, 
has, in this connection, been made 
to Emperor v. Lalit Mohan (Noni 
Gopal) (3S), where it was ruled by 
Jenkins, C. J., that in a conspiracy case 
the accused can be charged with con- 
spiracy with persons unknown, but that 
if they are charged with conspiracy with 
persons known, then such persons must 
be named in the charge. It is not neces- 
saiy for our present purpose to determine 
whether the rule so stated is not too 
widely formulated; but it may be obser- 
ved that a different view has sometimes 
been maintained. 'I'hus, in Rex v. 
Stoddart (39), the legality of a conviction 
for conspiracy was questioned on the 
giound that though the prosecution knew 
that one Klinge was an alleged conspira- 
tor, he was not named in the indictment. 

In support of this objection, reliance 
was placed on Rex v. Walker (40). 

V. Thompson (41) and Rex v. Robin- 
son (42), but it was overruled by the 
C'ourt of Criminal Appeal. That judicial 
opinion on the point has not been quite 
uniform is obvious from an e.xamination 
of the cases mentioned, as also Rex v. 
Deakin (43), Reg v. Campbell (44), Reg 
V. Stroud (45), Reg v. Caspar (46), Rex 
v Bush (47), Reg V. Esdaile (48) ; 2 East 
Pleas of the Crown, 651, 781;! Chittyon 
Criminal Law, 213 ; Russell on Crimes, 
(1909) 186, 187, 1292. 1478. The ques- 
tion has also been the subject of 
elaborate discussion in the Courts of 


(38) (191038 Cal. 559 = 10 I. c. 582. 

(39) (1909) 2 Cr. Ap. K. 217. 

(40) {1812) 3 Camp. 264. 

(4O (185O 16 Q. B. 832. 

(42) (1817) Holt. 595. 

(43) (1800) 2 Leach. C. C. 862. 

(44) (1843) I Car. & K. 82. 

(45) (1842) I Car. & K. 187. 

(46) (1839) 2 M. C. C. 101. 

(47) (1818) R. & R. 372. 

(48) (1858) 1 F. & F. 213. 
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the United States. In PeopU v. 
J^fo^h0r (49), the charge of the indictment 
was of a conspiracy to abduct William 
Morgan, who was supposed 10 have reveal- 
ed the secrets of the Masonic fraternity. 
The indictment was of Mather alone 
and the charge of the indictment was 
that Mather with “ other persons un- 
known ” had conspired, etc., although 
it was a fact that many of the other 
persons were well-known. The Court 
■ held, on the authority of Befj v. 
Heme (50), mentioned in the case of 
Rex V. Kinnersley and JMoore {$1), and 
Anonymous case (52), that the indictment 
against Mather alone was good ; there 
was a conviction and a new trial was 
denied. Marcy, J., observed: In a 

charge of conspiracy, it seems no more 
necessary to specify the names of the 
defendant’s co-adjutors than in an in- 
dictment for an assault and battery to 
name others besides the accused who 
were concerned in the trespass. 1 he 
view thus taken in People v. Mather (49) 
was approved in People v. Richard'< (53) 
and United States v. Miller (54). I-et 
us assume, however, that the strict rule 
formulated in Kmperor v. fjalit Alohnn 
{Noni Qopal) (38) is well-founded on 
principle and is supported by balance 
of authorities : that rule is clearly of 
no assistance to the accused in this case. 
That decision does not show that if all 
the known co-conspirators named in the 
charge are not placed on their trial, the 
trial ot some without the others is 
[vitiated. It is, indeed open to the 
Court to place the co-conspirators on 
their trial separately : Rex v. Kinnersley 
and Moore (51). iJc.v v. Oxford (55). 
Rex V. Nichols (56), Reg v. Ahearne 
People V. Richards (53) and United 
V. Miller (54), Russell on Crimes, (1909) 
149, 180 ; 3 Chitty on Criminal I. aw, 
1 141 ; Bishop on New Criminal Procedure, 
'Volume I, Ss. 464 and 1022, Volume II, 
S. 225 ; McClain on Criminal Law, 
Volume II, S. 981. This might, in 
certain circumstances, be an obvious 
advantage to the persons actually placed 

(49) (1830) 4 Wendell 239. 

150) U709) Unreported, 

(sO (17*9) * Strange 193. 

(52) (1635) Cro. Car. 380. 

(53) (1885) 67 Cali. 412. 

I54) (1878) 3 Hughes 553. 

(ss) (j8h) 13 Kast 411. 

(56) (1742) 13 East 412//. 

^57) (*852) 2 Ir. Com. L. R. 38*- 


on trial ; they would be at liberty, if they 
so desired, to call the alleged co-cons- 
pirators as witnesses, a course whuh 
could not possibly be adopted, it all the 
co-conspirators were tried jointly. Hut it 
has been argued that if persons are 
allowed to be named as co-conspirators 
in the charge and are yet not placed on 
their trial, there may be an inducement 
to the prosecution to mention the names 
of persons as co-conspirators indiscrimi- 
nately. with a view to let in evidence 
under S. 10 of the Indian Kvidence Act, 
which would otherwise be inadmissible. 
This apprehension is, in our opinion, 
groundless, for whenever evidence is 
attempted to be made admissible under 
that section, the defence is entitled to 
insist on strict compliance with its provi- 
sions, namely, upon proof of reasonable 
ground for belief that the persons named 
have conspired together. We are unable 
to hold accordingly that the omission of 
the prosecution to proceed against the 
alleged conspirators in this case has 
vitiated the trial of the other persons. 
'The hftb ground, consequently, fails. 

I'he sixth ground on which the legality 
of the trial has been assailed is that the 
facts disclosed, if believed, indicate that 
the accused have committed an offence 
punishable under S. 121-A, Indian Penal 
Code, and should have been tried accord- 
ingly. The contention in substance is that 
the prosecution has been commenced 
under S. 120-B, Indian Penal Code, 
and S. 4 {b) of Act VI of 1908, with 
a view to evade the requirements of 
S. 196 of the Criminal Procedure Code, 
compliance wherew'ith, as was ruled in 
Barindra Kumar v. Emperor (58), is 
imperative in prosecutions for offences 
against the State. In our opinion, 
there is no basis for this contention. No 
doubt, evidence has been adduced on 
behalf of the prosecution to show that 
revolutionery literature was in possession 
of some of the accused persons ; no 
foundation, however, has been laid to 
establish that the accused had conspired 
to commit an offence punishable under 
S. 121A. Indian Penal Code. But even 
if it be assumed that the accused could 
have been successfully prosecuted under 
S. 121-.A, it does not follow that it was 
obligatory upon the Crown to prosecute 
them under that section. If the accusedj 


(58) (1910) 37 Cal. 467=»7 L C. 359. 
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have committed an offence under S- 4 (b) 
of the Explosive Substances Act, 
190S, in pursuance of a criminal conspi- 
racy, it is open to the Crown to prosecute 
them for such oft'ences. irrespective 
of the question of tlie ultimate design 
'of the alleged conspiracy. On the other 
hand, the accused might legitimately 
contend that the trial should proceed 
strictly on the lines of charges framed 
and that evidence, such as would have 
been appropriate to support a charge 
under S. i2i-A, should not be admitted 
in the disguise of evidence in support of 
a prosecution under S. i2o*B. The 
sixth ground must thus be overruled as 
untenable. We shall now proceed to 
examine the merits of the case. 

The fundamental question on the 
merits, which has led to protracted dis- 
cussion in this Court as in the Court 
below, relates to the true nature of Exhi- 
bits I. V, VI and VII. On behalf of 
the prosecution, the view has been main- 
tained that these Exhibits constitute 
materials for the preparation of bombs, 
while, on behalf of the accused, the 
theory has been vigorously supported 
that these articles were used by Sasanka 
in experiments towards the construc- 
tion of a cheap acetylene generator. 
In support of their position, the 
prosecution have adduced in evidence 
specimens of bombs, exploded and un- 
exploded, for instance, the Dalhousie 
Square bomb, dated the 2nd March. 
1911, the Midnapore bomb, dated the 
13th December, 1912, the Delhi bomb 
thrown at the Viceroy on the 23rd 
December, 1912, the Aloulvi Bazaar bomb 
dated the 27th March, 1913, the Lahore 
bomb, dated the 17th May, 1913, the 
Mymensingh bomb, dated the 30th Sep- 
tember, 1913, and the Bhadreswar bomb, 
dated the 31st December. 1913. Of 
these, the bombs mentioned first and last 
did not explode and are practically 
intact, although the explosive substances 
contained therein have been removed ; 
all the other bombs exploded and caused 
destruction of life. The bombs which 
have been exhibited are obviously all of 
the same type, and there is expert testi- 
mony to this effect. Colonel Muspratt 
Williams says that the design of these 
bombs is the work of one controlling 
mind not that they had necessarily 
been made by one man. He adds 
that he had never met with a bomb 
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of a similar construction before his exa- 
mination of the series of bombs exhibited 
in this case. Major Turner says that the 
series of bombs from Dalhousie Square 
to Bhadreswar all belong to the same 
family and that he had never before come 
across this kind of bomb. The system 
adopted appears to have been to use for 
the shell of the bomb a tin of the kind 
in which tobacco, cigarettes, or condens- 
ed milk is sold, and with it to use iron 
discs and iron clamps. Exhibit I is made 
up of a similar tin, similar discs and similar 
clamps. Exhibits V and VI taken together 
make up another complete shell of a 
bomb, which consists of a tin case with 
three discs and four clamps. I'he total 
^£g*'6gates to 2 tins, n discs, 8 complet- 
ed clamps and several others in various 
stages of preparation. The similarity of 
these articles to the tins, discs and clamps 
actually used in the bombs exhibited is 
remarkable and is calculated to strike 
the intelligent observer, without the aid 
of expert testimony. Two points of 
difference, however, have been emphasis- 
ed on behalf of the defence. It has been 
argued, in the first place, that whereas 
the discs found in the room of Sasanka 
were made of ordinary iron, the discs 
used in the bombs exhibited were, in some 
instances, at least, made of galvanised 
iron. With reference to this circum- 
stance, it has been contended that discs 
so made could not be used for the 
purpose of a bomb, as an explosion would 
take place as soon as the discs came into 
contact with picric acid. The obvious 
answer is that, as in the case of the 
bombs exhibited, these discs, before 
they could be used in an actual bomb, 
would have to be lacquered, and lacquer 
was in fact found in the room. It may 
also be pointed out that the inner surface 
of the tin case itself should, for safety^ 
be protected in the same way as the 
discs, to avoid the formation of picrate 
of tin which, according to Colonel 
Muspratt Williams, is a highly sensitive 
substance. In the second place, it has 
been argued, that as there is a slight 
difference in the thickness of the iron 
used for the discs and clamps found in 
the room and those used in some of the 
actual bombs exhibited, the articles 
suspected could not have been in- 
tended for use in the construction 
of a bomb. There is no force in 
this contention, for, as Major Turner 
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sayS) inspite of the fact that some 
of the parts are lighter, the principle 
remains the same. After careful exami- 
nation of the tin cases, discs and clamps 
found in the room and a comparison 
therewith of the corresponding parts of 
actual bombs, we have arrived at the 
same conclusion 'as the Sessions Judge, 
namely, that these articles found m pos- 
session of Sasanka were suitable for 
use as bomb shells. This leads us to the 
question, whether they could have been 
intended for innocent use. This inquiry 
is essential, because it is an elementary 
rule that in order to justify the inference 
of guilt, the inculpatory facts must be 
incompatible with the innocence of the 
accused and incapable of explanation 
upon any other reasonable hypothesis 
than that of his guilt. As Alderson, B., 
says in Reg v. Hodges (59), to enable the 
'Jury to bring in a verdict of guilty, it is 
necessary not only that it should ^ 
rational conviction, but that it should be 
the only rational conviction which the 
circumstances would enable them to 
draw. What, then, is the reasonable 
hypothesis which has been offered as an 
explanation of the articles found in pos- 
session of Sasanka ? The theory he piUs 
forward for acceptance is that at the 
suggestion of one Jogendra Nath Dutt, 
he was engaged in experiments for the 
manufacture of a simple and cheap 
acetylene gas lamp, which could be used 
as a substitute for the native kupies, and 
that Exhibit I was only a part of the 
generator made by him under instructions 
from Jogendra Nath Dutt, to whom were 
due the details of the lamp, namely, the 
tin. discs, clamps and general construc- 
tion. This theory, however, is not con- 
sistent with the admitted facts of the 
case. In the first place, if Sasanka was 
still engaged in experiments for the con- 
struction of a cheap lamp, how is it that 
he was in possesjvion of so many com- 
pleted discs and clamps ? In the s^ond 
place, for the purpose of an experiment 
in the construction of a lamp, it would be 
essential to have holes on the side of 
the shells, into which a tube could be 
inserted for the passage of the gas gene- 
rated. But no tube, no burner, no 
carbide — nothing except a solitary cock 
was found in the room ; nor was there 
any hole on the side of either of the two 


tin cases, in which a tube could have been 
inserted. In the place, for the pur- 

poses of a lamp, even at the experimental 
stage a disc with a pinhole through which 
water could pass slowly from one of the 
chambers to the other, where the carbide 
would be kept, would be essential, but 
none such was found. On the othei 
hand, several discs were found with 
large perforations, precisely as in the 
case of discs used in actual bombs. In 
the fourth place, this theory of an acety- 
lene” generator, was not suggested till a 

very late stage of the trial. Mr. 
man, who was presented at the search, 
asked Sasanka what Exhibit I 'vas. as 
soon as it came into his hands. he 
only answer which Sasanka gave was 
“ look and see for yourself.” Sasanka 
was subsequently asked the same ques- 
tion by Mr. Tegart and Mr. Denham, 
but he declined to give any explanation 
as to the articles found. More than this, 
there was not the remotest suggestion 
that he was engaged in experiments on 
the construction of an acetylene genera- 
tor, during the entire period that the 
trial lasted in the Court of first instance, 
from the 19th December, 1913 to the 21st 
February, 1914- In the fifth place, it 
Sasanka. as he stated before the Sessions 
Judge, was still engaged in experiments 
at the time of his arrest, how was a model 
lamp, such as he had in contemplation, 
prepared and got ready for use under 
his instruction while he was under anesl. 
The generator theory was first put to 
Colonel Muspratt Williams in course of 

cross-examination on the 6 th April, 19*4- 

Mr. Craig of the Linde ice I\^ctory, 
under whom Sasanka had worked in the 
oxy-acetylene department, was examined 
on the 24th April, 1914, and the generator 
theory was again put to him in cross- 
examination. But these experts pro- 
nounced the idea to be impracticable. 
It now transpires from the evidence that, 
in the interval, on or about the i6t 
April, 1914* a model lamp had been pre- 
pared by a tinsmith under instructions 
from Sasanka conveyed through his Plea- 
der. With the article so constructed, 
Sasanka gave an exhibit in Court on the 
14th May, 1914. and demonstrated that 
the gas, generated by contract of the 
water with the carbide, wheii earned 
through a tube affixed to the side of the 
tin shell, and ignited with a match, gave 
a tolerably bright light. The exhibition 
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was repeated in this Court by Counsel for 
e accused. It is not necessary to dis- 
cuss whether what was e.xhibited as a 
lamp was capable of practical use as 
^uch : the answer would depend 
upon various lactors which have not 
been iiivestiKated, for instance, the 
otal cost of construction of the article, 
the price of the carbide consumed, the 
tme during which the light would burn 
the strength of the generator to keep the 
gas intact, and other like matters. Cet 
us assume, however, that the article evhi- 
bued was lit for use as a lamp and 
negatives the confident opinion to the 
con.rary given by e.vpert witnesses 
I he question inevitably arises, when did 
•■^asanka complete his investigation, as 
according to his own statement, he was 
still in the e.xperimental stage when he 
was arrested and the article.s were 
seized . The truth is that the thvorv of 
a generator is an ingenious after-thoiight 
of a well-skilled mechanic employed in 
the oxyacetylene department of the Linde 
Ice hactory. In the sixth place, if 
•Sasanka was engaged in e.xperinients 
upon the construction of a chief gene- 
rator, one might, not unnaturally, have 
e.xpected to find in his library books and 
papers on acetylene and on generators : 
on the other hand, what was found in 
his possession was seditious literature 
which advocated the use of bombs for the 
attainment of revolutionary ideals. Upon 
a review, then, of all the circumstances of 

appears irresis- 

ible thatExhibitl andotherexhibitssimi- 

lar to Its component parts were intended 
tor use, not as acetylene generators, but 
as bomb-shells. The fact that they were 
kept in a room, apparently without any 
attempt at secrecy, is explained by the 
circumstance that they were not calculat- 
ed to attract the attention, much less 
to excite the suspicion, of persons not 
familiar with the mechanism of this 
particular type of bombs and their cons- 
truction. We are not unmindful that as 
has been strenuously argued by Counsel 
for the defence, in criminal cases there 
can be no conviction, unless guilt is 
established with very great clearness. 

I his presumption of innocence signifies 
m more than this that if the commission 
of a crime is directly in issue in any 
(Proceeding, it must be proved beyond 
(Reasonable doubt; in other words, as 
Uhayer points out. (Evidence at the 
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Common Law, page 558) -'the whole 
doctrine when drawn out is, first, that a 
person who is charged with a crime must 
be jroued guilty, that according to the 
ordinary rule of procedure and of legal 
reasoning f>raestimitur pro reo, that is 
neganti, so that the accused stands inno- 
cent until he is proved guilty ; and secoyid, 
that this proof of guilt must displace all 
reasonable doubt.'' When we test the 
case in the light of these principles, we 

feel no doubt that the exhibits in question 

use in the construction 

of bomb-shells. 

J he wfijr^important question of fact, 
^yblch requires determination, is whether 
e prosecution has proved the existence 
ot a conspiracy to make explosive subs- 
tances or to possess them or to have them 
under control, with intent by means 
thereof to endanger life or to cause 
serious injury to property in British 
n la. 1 he question may be appropriate* 

> considered at this stage, because 
It is well settled that in a charge 
of conspiracy, general evidence of 
e existence of the conspiracy may 
rst e given, before particular facts 
are proved to show that one or more of 

e defendants took part in it ; J?ex 

V. ^dncy (60), Queen's case (6i), Rex 

She.lard{ 6 ^) fieo v. Desmond (bs), and 
r/. x.Deasij (66). It is now admitted that 
asan a manufactured and was in pos- 
session of the articles which, in concur- 
rence with the Sessions Judge we have 
found were intended for use in the 

bombs. The question is, 

" e er Sasanka had confederates or 
associates in the design and its accom- 
p is ment. An answer in the affirmative 
IS e only solution admissible in view of 

facts. The circumstance 
that bombs of this particular type have 
been used in various places in British 
India, as widely separated from each 
other, as Calcutta, Lahore, Delhi, Sylhet, 
Mymensmgh and Midnapore, points to 
t e conclusion that more than one person 
IS engaged in these transactions : the 
^>uibs are not the handiwork of one 

;6o) (1683) 9St.Tr, 817. 

(61) (1820) 2 Brod. & Bin. 3S4. 

(62! (1820) 3 B. & Aid 566. 
fe)(i839) 9 Car. &P.', 29. 

(64) (1840) 9 Car. & P. 277. 

iyll *46. 

(66) (1883) 15 Cox. C. C. 334. 
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individual though they may be the work 
of one controlling mind. This inference 
is confirmed by the contents of at least 
one revolutionary document found in the 
room of Sasanka, which advocates the 
realization of the independence of India 
with the aid of heroic patriots by blood- 
shed and assassination. This aspectof the 
case does not, in our opinion, stand in need 
of elaboration, and the only substantial 
question for consideration with regard to 
each of the accused persons, is the extent, 
if any, to which his complicity in the 
conspiracy charged and proved has been 
established beyond reasonable doubt. 
Before we deal, however, with the cases 
of the individual accused persons, it is 
necessary to decide an important question 
of admissibility of evidence, which turns 
upon the true construction of the terms 
of Ss. 14 and 15 of the Indian Kvidence 
Act. 

At the trial before the Sessions Judge, 
evidence was adduced by the prosecution 
to establish that some of the accused had 
associated with Pulin Behary Das in 1908 
or 1910 and that they had been seen from 
time to time in the premises of the Dacca 
Annusilan Samity whereof Pulin Behary 
Das was the leader. Exception was taken 
on behalf of the defence, to the admissi- 
bility of this evidence, but the objection 
was overruled. The objection has been 
reiterated in this Court, and we have been 
invited to pronounce a decision on the 
point. Evidence has been adduced to 
prove that Pulin Behary Das and some 
of his associates were convicted in 1912 
of offences under S- 121-A of the Indian 
Penal Code, but no evidence has been 
given as to the nature of the activities of 
the Samity, of the different grades of 
its members and of the extent of their 
participation in the ultimate aims and 
purposes of the society : proof in these 
respects, could, indeed, be hardly 
attempted without reproduction of the 
voluminous evidence adduced at the 
trial of the Decca Conspiracy case. 
The defence, however, have elicited in 
cross-examination of the prosecution 
witnesses that the activities of the Anusi- 
lan Samity were not known to have been 
in any way connected with bombs. In 
these circumstances, we have to decide 
whether evidence was admissible to 
prove that some of the present accused 
had in 1908 or 1910 associated with 
Pulin Behary Das and had been seen 


engaged in Icithi play or in other 
innocent pursuits on the Samity pre- 
mises. In our opinion, the evidence 
was inadmissible and should have been 
excluded. The prosecution has relied 
upon S. 14 of the Indian Kvidence Act. 
which is in these terms: “ Facts show- 
ing the existence of any slate of mind, 
such as intention, knowledge, good faith, 
negligence, rashness, ill-will or good-will 
towards any particular person, or show- 
ing the existence of any state of body or 
bodily feeling, are relevant, when the 
e.xistence of any such state of mind, or 
body, or bodily feeling, is in issue or 
relevant.” But, on behalf of the prosecu- 
tion, the first explanation to the section, 
which is absolutely fatal to their argu- 
ment. has been completely overlooked : 

“ A fact relevant as showing the exist- 
ence of a relevant state of mind must 
show that thg state of mind exists, not 
generally, hut in reference to the particular 
matter in question." We invited the 
Counsel for prosecution to explain how 
evidence of association with Pulin Behary 
Das in 1908 or presence in his Samity 
could have any relevancy with reference 
to the particular matter in question 
before us, namely, the intentionwith which 
the first four accused had assembled in 
the room, rented by Sasanka, on the night 
of the 20th November, 1913 ; but not 
even a plausible answer was attempted. 
Illustrations (i), (/), W and (p) also plain- 
ly indicate that the contention of the 
prosecution is not well-founded. Nor can 
the prosecution derive any assistance 
from S. 15 of the Indian Evidence Act, 
which is in these terms ; “ Where there 
is a question, whether an act was acciden- 
lai or intentional, ‘ or done with a parti- 
cular knowledge or intention, the fact 
that such act formed part of a series of 
similar occurrences, in each of which the 
person doing the act was concerned, is 
relevant.” Reference, however, was made 
to a number of judicial decisions which 
throw light upon the questions in con- 
troversy, and particularly to Makm 
V Attorney-General for New South 
Wales {G-]), Blake y. Albion Life Assur- 
ance Society {6S). Beg V. Rhodes (69 , 
Bex V. Wya/t (70), Rex v. Bond iyO, 


(67) (1804) A- 

(68) (1878) 4 C . P. D. 04 - 
(60) (1899) « Q- K- 77- 

(70) (1904) I K. B. 188. 

(71) (1906) 2 K. B. 389- 
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-ffex V. Fisher (72), Bex v. Ellis (73', 
Bex V. Ball (74), Bex v. Bocl/y (75), 
Bex V. Shellaker (76), v. Hunt (62), 

V. Geermg (77), v. Garner 

Beg V. Cotton (79), Reg v. Jones (80) 
and Beg v, Ollis (81). No useful purpose 
would be served by an analysis of 
the special facts of each of these cases, 
but the principles deducible therefrom, 
as to the law administered in England, 
may be brieriy formulated. Facts 
similar to but not part of the same 
transaction as the main fact, are not, 
in general, admissible to prove either 
the occurrence of the main fact or the 
identity of its author* But evidence of 
similar facts, although in general, in- 
admissible to prove the main fact or the 
connection of the parties therewith, is 
receivable, after evidence aliunde on these 
points has been given, to show the state 
of mind of the parties with regard to 
!such fact ; in other words, evidence of 
similar facts may be received to prove a 
party’s knowledge of the nature of the 
main fact or transaction, or his intent 
with respect thereto. Jn general, when- 
ever it is necessary to rebut, even by 
anticipation, the defence of accident, 
mistake, or other innocent condition of 
mind, evidence that the defendant has 
been concerned in a systematic course of 
conduct of the same specific kind as that 
in question may be given. To admit 
evidence under this head, however, the 
other acts tendered must be of the same 
specific kind as that in question, and not 
of a different character, and the acts 
tendered must also have been proximate 
in point of time to that in question. It 
is plain that the principles thus formul- 
ated are of no assistance to the prosecu- 
tion. The view we take is consistentwith 
the decisions in Empress v. Vyapoory (82), 
Mankura Fast v. Queen-Empress (83)* 
Baharuddifi Mandal v. Emperor (84), 
Girdhari Lai v. Emperor{‘^^)^nd Emperor 

(72) (rgio) I K. B 149. 

(73) (19*0) 2 K. B. 746. 

(74) (i9»i) A. C. 47. 

(75) (* 9 * 3 ) 3 K. B. 468. 

(76) (1914) I K B. 414. 

(77) (1849) 18 L. J. M. C. 215. 

(78) (1864) 4 F. & F 346. 

(79) (1873) 12 Cox. C. C. 400. 

(80) (1877) *4 Cox. C. C. 3. 

(81) (1900) 2 Q. B. 758. 

(82) (1881) 6 Cal. 655. 

(83) (1900) 27 Cal. 139. 

(84) A.I.R. (1914) Cal. 589 = 22 I. c. 187, 

(85) (1910) 6 1 . C. 964- 


\ .DehendraPershad (86). With reference 
to the case last mentioned, it may be 
noted that the Court properly declined 
to follow Beg v. Holt (87), which is no 
longer authority: Bex v. Smith (88). 
We hold, accordingly, that the evidence 
of association with Tulin Behari Das and 
the Anusilan Samity is irrelevant, for 
the purposes of proof of the conspiracy 
charged in this case, and should not 
have been admitted. 

In the consideration of the individual 
cases, Sasanka, who has been the central 
figure in this trial, naturally arrests our 
attention first. We have already held that 
he made and was in possession of articles 
intended for use in the construction of 
bombs. 'I'hese articles are manifestly 

explosive substances ” within the 
meaning of that expression as defined in 
S. 2 of the Explosive Substances Act, 
1908. For the purposes of the Act, the 
expression explosive substance’* is 
deemed to include any materials for 
making any explosive substance, also 
any apparatus, machine, implement or 
material used or adapted for causing any 
explosion in or with any explosive sub- 
stance, also, any part of any such appara* 
tus, machine or implement. This com- 
prehensive definition obviousl}' covers 
the articles made by Sasanka and found 
in his possession. I'he point for consi- 
deration is, whether all the elements 
essential to sustain a conviction have been 
established. Here, three points require 
examination, namely, Et'sty were these 
articles made and possessed by the 
accused unlawfully and maliciously 
secondly^ can it be said that the accused 
intended, ‘ by means thereof,*' to endan- 
ger life or cause serious injury to property, 
when it is plain that, in the absence of 
explosives, the articles are harmless ; 
and thirdly^ is it proved that the articles 
were intended for use in ** British India ” 
with a view to endanger life or injure 
property ? It is worthy of note that S. + 
of Act \ I of 190S, which we are called 
upon to interpret, substaniially reproduces 
the provisions of S. 3 of 46 and 47 Viet., 

Chapter III (Explosive Substances Act, 
1883). - 

In the solution of the first question, 
we may, consequently, interpret the 

(86) (1909) 36 Cal. 573 = 2 I. C. 601. 

(87) (i86o) Bell, C. C. 280. 

(88) (1905) 20 Cox. C. C. 804. 
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expression ** unlawfully and maliciously 
in the sense in which it is familiarly used 
in the criminal law of England. 1 he term 
“ unlawfully*” as is plainly indicated by 
S. 5 of the Act VI of 1908, which 
reproduces the provisions of S. 4 of 4 ^ 
and 47 Viet., Chapter III, signifies 
“not for a lawful object.*’ The term 
“ maliciously ” signifies “ intentionally 
and without justification or excuse or 
claim of right,” -Bejy. v. Clemens (89) : 
^Miles V. Hutchhigs {90). Blackburn, J., 
observed in Hex. v. ^/Vatd (gi) that a 
man acts maliciously when he wilfully 
does that which he knows will injure 
another in person or property. This 
accords with the statement of Little- 
dale. J. in Maepherson v. Daniels (92L 
“ malice, in its legal sense, denotes a 
wrongful act, done intentionally, without 
just cause or excuse,” which is identical 
with the language used by Bayley, J-, in 
the earlier case of Bromage v. Ptosset (93)* 
The dictum of Bayley, J-, was quoted 
with approval by Brett, L. J., in Clark v. 
Molyneux (94) and by Halsbury, L. 0 ., 
and Lord Watson and Lord Herschell in 
Allen V. Flood (95) ; the dictum of Little- 
dale, J., was on the other hand, adopted 
by Martin, B Johnson v. Emerson (96). 
Blackburn, J., had the matter again under 
consideration inHeg^'v. Pembliton (gy)* 
in which he observed that “ where any 
person wilfully does an act injurious to 
another, without lawful excuse, he does 
it maliciously.” To the same effect is 
the language used by Bowen, L. J., in 
Mogul Steamship Co. v. McGrekor (98): 
“ maliciously means and implies an inten- 
tion to do an act which is w’rongful, to 
the detriment of another; the term wrong- 
ful, imports, in its turn, the infringement 
of some right.” Reference may also be 
made, in this connection, to the definition 
of the term “maliciously ” given in the 
Laws of England, Edited by Halsbury, 
Volume IX, page 768, Article i499» 
also to the observations of Lord Cole- 
ridge, C. J., in Itex v. Martin (99) of 


(89) (1898) I Q, B. 556. 

(90) (1903) 2 K. B. 714. 

(91) (1871) I C. C. R. 356. 
(93) (1829) 10 B. & C. 263. 

(93) (1825) 4 B. & C. 247- 

(94) (1877) 3 Q- D. 237- 

(9s) (1898) A. C. I. 

(96) (1871) 6 Ex. 329. 

(97) (1874) 2 C. C. R. 119. 

(98) U889) 23 Q. B. D. 598. 

(99) (1881) 8 Q. B. D. 54. 


l.ord Lindley in South Wales Miner's 
Federation v. Glenmorgan Coal Co. (100), 
and of Collins. M. R.. in Bead v. 
Friendly Society of Operative Stone- 
masons (loi). I'here can be no question, 
in the case before us, that the bomb, on 
the construction whereof Sasanka was 
engaged, was not intended for a lawful 
object and there can be no controversy 
also that his act was intentional. 

In the solution of the second question, 
namely, the precise import of the expres- 
sion “ by means thereof ” we are assisted 
by a decision in Bex v. Charles (103), 
which turned upon the construction of 
Ss. 3, 4 and 9 of 46 and 47 Viet. Chap. 3. 

It is plain that the explosive substance 
mentioned in S. 4 (6) of Act VI of 1908 
need not be such as to enable a person 
by means thereof alone, without the aid of 
other substances, to cause danger to life 
or injury to property. If this view were 
not adopted, the comprehensive definition 
contained in S. 2 would be nugatory. The 
term “explosive substance ’ as used in 
S. 4 (b) includes any part of any appara- 
tus. machine, or implement intended 
to be used or adapted for causing or 
aiding in causing any explosive substance. 
The definition is of wide generality, and 
in the case of Bex Charles (102), it 
was ruled that any part of a vessel which, 
when filled with an explosive substance, 
or adapted for causing an explosion, is 
itself an explosive substance within the 
Statute. The articles found with the 
prisoners in that case were a lead bolt, a 
fuse, a brass bolt, a screw, a brass cast- 
ing, and evidence was given to show 
that these were various parts of a vessefi 
which, when filled with chlorate of potash 
or other explosive substance, formed a 
bomb of a highly dangerous character. 
The articles found in the present case 
must, consequently, be deemed explo- 
sive substances” within the meaning of 

the Statute. 

In the solution of the third point, we 
have to bear in mind that the evidence 
on the record furnishes no indication that 
the activities of the members of the 
conspiracy extend beyond the limits 
of British India; all the bombs produced 
at the trial have been found in different 
parts of British India. The articles 

(100) (1905) A. C. 239. 

(101) (1902) 2 K. B. 732. 

(102) (1892) 17 Cox. C. C. 499- 
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themselves were found in a house in the 
suburbs of Calcutta. From the circum- 
stances, the inference of tact may legiti- 
mately be drawn that the “explosive sub- 
stances,” made and possessed bv Sasanka, 
were intended for use in British India. 
\\ e must hold accordingly that all the 
elements necessary to sustain a convic- 
tion under S. 4 {h) of the Explosive Sub- 
stances Act, 1908, have been established 
in the case of Sasanka. The elements 
essential for a conviction under S. 120-B, 
Indian I’enal Code, have also been made 
out. Consequently, his conviction under 
both the charges must be upheld. 

We have next to consider the indivi- 
dual cases of the group of three persons 
found in the room of Sasanka on the 
morning of the 21st November, 1913, 
namely, Chandra sekhar, Sarada and 
ninesh. We shall discuss them in the 
order just named. 

Chandrasekhar appears to have made 
the acquaintance of Sasanka in Dacca for 
the first time in the year iqoS, but there 
IS no evidence to show that any communi- 
cations had passed between them during 
the five or six years which had elapsed 
since then. He is proved to have been em- 
ployed for some time past in the Kohinoor 
1 tinting Press at Chittagong owned by 
liis brother, and the record of his attend- 
ance there shows that he had not left 
Chittagong for at least two years prior to 
his arrest in Calcutta. On the 15th 
November, 1913, he left Chittagong for 
Calcutta, on business connected, it is 
alleged, with the press. He arrived at 
Calcutta on the evening of the i6th 
November, and is shown to have spent 
the night in the house of Babu Khitish 
Chandra Sen, a \ akil of this Court, who 
comes from Chittagong. Next day he 
went to the place of his cousin, Sarada 
Charan Dey, with whom he remained 
until the evening of the 20th November : 
he left that evening at about 8 or 8-30, 
saying that he was to visit a friend who 
had invited him. in the interval he is 
proved to have paid a visit to the firm of 
Messrs. S K. Lahiri N Co», in connection 
with the printing of question papers for 
the Chittagong Municipal School. He 
asserts that one of the objects of his visit 
to Calcutta was to expedite the printing 
and despatch of these question papers. 
His second object, he alleges, was to visit 
the firm of Messrs. Erasmus Jones and 
Co., for the purchase of fancy cards and 
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coloured paper for his press. It is not 
shown, however, that he visited the 
latter firm, and it is doubtful whether 
he went to their premises: at any rate 
It is proved that he did not meet 
the proprietor of the firm or the head 
clerk. In the early hours of the morn- 
ing of the 2ist November, 1913. when 
the door was opened by Sasanka in 
response to the demands of the Police, 
Chandra Sekhar was one of the three 
persons found asleep in the ro<»m. To 
account for his presence in the room, 
he alleges that on i8th or 19th Novem- 
ber, he had met Sasanka (whom he knew 
by his real name Amrita Lai) at the 
Ram Krishna Book Depot, where lie 
himself had gone to purchase some 
books. Sasanka invited him to his 
place one evening for a chat, so he went 
there on the evening of the 20th Novem- 
ber, and as it grew late, he was asked to 

spend the night there. He stayed, and 

early in the morning he was arrested by 
Police. There is nothing inherently 
improbable in this story. On the other 
hand, any possible theory that he had 
come down to Calcutta from Chittagong 
at the invitation of Sasanka for the 
purposes of a criminal conspiracy, is 
negatived by two significant facts. In 
the place, when arrested, the return 
half of a railway ticket was found in his 
possession ; this was produced by the 
prosecution after considerable effort on 
the part of the defence and was even 
then not made an exhibit. The defence 
has suggested that, in this respect, the 
prosecution was designedly obstruc- 
tive. The precise attitude of the prose- 
cution in this matter cannot be very 
clearly made out from the record. But 
we desire to emphasise the view expressed 
by Jenkins, C. J., in Ram Ranjan Ray v. 
Kmperor (103) in conformity with the 
ruling in Reg y. Holden (104), that it' 
is the duty of the prosecution, not so' 
much to secure a conviction, as to place' 
all the available evidence in the case; 
fairly and fully before the tribunal by; 
which alone the guilt or innocence ol 
the accused is to be determined. This! 
return ticket shows that Chandrasekhar,' 
when he left Goalando on his way from 
Chittagong to Calcutta, intended to 
return within six days. In the second 


(103) (1913) 42 Cal. 422 = 27 I. C. 554. 

(104) (1838)8 Car. & P. 608. 
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place, he had started from Chittagong 
with the very small sum of Rs. lo ; 
out of this, he left one-half with Babu 
Khitish Chandra Sen in Calcutta. It 
could hardly have been his intention, 
with this small sum at his disposal, to 
prolong his stay in Calcutta or to engage 
in a conspiracy for the manufacture of 
explosives. In fact, the only circumstance 
against him is his presence in the room 
of Sasanka on the morning of the arrest ; 
of this, as we have stated, he has offered 
a not improbable explanation. The 
Sessions Judge was, as appears from his 
judgment, considerably inriuenced in his 
opinion against this accused by the evi- 
dence of his association with Pulin 
Behary Das and the Anusilan Samity in 
1908. That evidence, as we have already 
held, was inadmissible and should not 
have been admitted. VVe further observe 
that the Sessions Judge mentions that 
this accused had, on the 20th November, 
1908, taken out a seditious book Afook/i 
Kone Pathey^ from the Samity Library. 
This evidence is not quite trustworthy, 
and had it not been inadmissible, would 
have been entirely valueless ; more than 
this, the book mentioned has not been 
exhibited, and no proof whatever has 
been adduced as to the character of its 
contents. In our opinion, the evidence 
on the record is not sufficient to sustain 
the conspiracy charge against the accused 
Chandrasekhar. 

Sarada Charan Guha, the second of the 
three persons arrested in the room of 
Sasanka, comes of a family of some 
means and respectability, resident at 
Mulgaon in the District of Karidpore. 
Sarada is the third of the four sons of 
his father. His second brother, Tara 
Charan, is demented and is confined in a 
lunatic asylum. His youngest brother, 
Debendra, had, notwithstanding the pro- 
test of his father, taken in marriage a 
girl of an inferior caste and had on this 
account been disinherited. Sarada himself 
had, as is amply proved by the evidence 
on the record, incurred the displeasure 
of his father and of other members of 
his family by reason of what they con- 
sidered to be excessive devotion to his 
wife. The correspondence between the 
members of the family, which has been 
produced, shows that his conduct at the 
time of the annual Puja festival had 
excited unmistakable bitterness of feeling; 
he was charged not only with the neglect 


of his father during his illness but also 
with misappropriation of family funds ; 
the imputation of misconduct in this res- 
pect, as appears from the evidence, was, 
however, a much exaggerated one, if 
not wholly unfounded. In these circum- 
stances, he is shown to have left 
karidpore on the i6th November, and 
reached Calcutta on or about the morning 
of the 17th November. He states that 
although he had relations in Calcutta, 
he did not on his arrival put up with 
them, but preferred 10 go lo an acquaint- 
ance who lived at 88, L pper Circular 
Road. The next day he happened to 
meet Sasanka who lived in the same 
street. Some evidence was adduced to 
show that he had known Sasanka in 1908: 
he had at that time a shop at Gosainhat 
near Mulgaon in i-aridpore. Sasanka 
was then in the employ of the Bajitpur 
zemindars and had often to come to the 
Settlement Camp at Gosainhat Bazar. 
This is said to be how Sarada and 
Sasanka first became acquainted with 
each other. There is no evidence, how- 
ever, lo show that any communication 
had nassed between the two since 
Sasanka left the place about the year 
1910. Not only is there no trace of any 
correspondence between them, but ihe 
evidence makes it clear that Sarada had 
not been for at least ten years in Calcutta, 
where Sasanka was continuously employ- 
ed since 1910. In these circumstances, 
after the lapse of several years, Sasanka 
and Sarada met again on or about the 
i8th November. 1913. Sarada says that 
he mentioned to Sasanka how ' he had 
quarrelled with his family and left them ; 
he also told him that he had not much 
money with him and had, on arrival in 
Calcutta, been taken ill with fever. 
Sasanka offered to put him up in his own 
room till he got well, and this, accord- 
ing to Sarada, explains his presence in 
that room at the time of the search on 
the morning of the 2 ist November. There 
has been much animated discussion in 
this Court on the question, whether 
Sarada was in fact ill at the time. His jail 
history ticket shows that after hts arrest 
on the 2ist November, he was, on the 25th 
November, placed in hospital ;his tempe- 
rature was high, and according to Dr. 
Mulvany, who wrote to the Magistrate 
on the 26th November, Sarada apparently 
had fever for some days and was 
very weak then. Dr. Makhan Lai Mandal, 
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who attended on him in jail, states that 
Sarada was at the time suffering from 
fever, possiblyfrom about a week before. 
This fits in precisely with the evidence 
that Dr. Sen Gupta had seen Sarada and 
had prescribed medicine for him for 
fever on 17th November. These facts 
render it extremely probable that 
Sarada was ill on or about the 17th Nov- 
ember and that his illness continued up to 
the time he was taken to the jail hospital 
on the 25th November, though there is no 
direct evidence to show ' the precise 
extent of his illness at the time of his 
arrest. 1 he events so far narrated do 
not indicate any criminal act on the part 
of Sarada or tend to connect him with a 
criminal conspiracy. But, at the search, 
five letters were found, written by him on 
Sunday the i6th November, 1Q13, though 
not posted at the time of his arrest. 
One of these is addressed to his brother 
Debendra, who had misconducted him- 
self and had been disinherited, and 
another is addressed to his uncle Bepin. 

I wo letters are addressed to two elder 
sisters of his wife, Sarojini and Heman- 
gini ; another letter is addressed to his 
wife, Charuhasini. Much controversy 
has centred round these letters, and it 
has been vigorously urged by the prose- 
cution that they have a very sinister 
significance. In these letters Sarada 
announced to his various relations that 
he had made up his mind to apply him- 
self to the practice of yoga and that he 
would accordingly remain incognito for a 
time ; he also pressed them to induce his 
father to alter his testament and to dis- 
inherit him. He further stated that he 
w^ould probably return in six months or a 
year and referred to the many difficulties 
in the way of practice of yoga. He exhi- 
bited great anxiety for the welfare of his 
wife and child in the interval. In one pass- 
age he said : “ let me see how' mayer lila 
(the inscrutable ways of the mother) 
ends." It has been suggested on behalf 
of the prosecution that Sarada was about 
to embark on a very dangerous enterprise 
and that he was in fact the person select- 
ed by anarchist conspirators to throw the 
next bomb. This is nothing more than a 
suggestion ; no evidence has been direct- 
ed to establish this view, and we are un- 
able to hold that the letters are sufficient 
to support the theory propounded. The 
language used in the letters is, no doubt, 
in some places, peculiar, but on the whole 


they appear to us to be not very unlike 
letters such as might be written by a man 

whohadquarrelledwithhisfamilyand who 

realised fully, as he himself says, in one 
of these letters, that he had to give up 
all hopes of paternal property unless he 
could act in obedience to the orders of 
his elders. Much stress has also been 
laid by the prosecution on the use of the 

expression 

has in Itself no evil significance, and is 
frequently used by a person in distress 
''ho finds all efforts unavailing and 
realises how inscrutable are the ways of 
the Providence At the same time, there 
can be no question that, by a grievous 
and perverse misapplication of language, 
— an act of sacrilege which merits the 
strongest condemnation of all right- 
minded people -revolutionaries have 
applied the expression to describe 
anarchical outrages as if they were deeds 
sanctioned by the great Mother of the 
Dniverse. We have carefully considered 
the letters of Sarada. and'vith the know- 
ledge 've possess of the circumstances 
'vhich very probably inspired them, we 
are unable to say that the expression 

3 any sinister 
import. Eeference has also been made 

to the difficulties mentioned in the 
practice of yoga and to the dangers in- 
volved therein. This does not. in our 
opinion, necessarily indicate any criminal 
purpose in view, for the practice otyoga 
by persons not fully qualified for such 
'vork has sometimes been attended with 
danger. There has been also much dis- 
cussion as to the purpose Sarada had in 
view', when he wrote these letters ; it is 
possible that he never seriously intended 
to practise yoga and that his only object 
was to write a series of what looked like 
farewell letters to all his relations, so as 
to excite their sympathy and make them 
intercede with his father with a view to 
bring about reconciliation between the 
old man and his undutiful son. There 
has also been some discussion as to why 
the letters were never posted ; it may be 
that Sarada changed his mind ; it is also 
not improbable that as he was taken ill 
on his arrival in Calcutta, he could 
not post the letters. We may add 
that a desperate effort was made by 
the prosecution to interpret the term yoga 
in these letters in the light of a paper 
on yoga philosophy found in the room 
of Sasanka. No connection whatever 
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has been established between the two. 
But even if Sarada was shown to have 
been aware of the contents of the 
yoga pamphlet, it would not in any way 
alter his position. The laborious attempt 
made by Counsel for the prosecution to 
interpret the yoga pamphlet, in a sinister 
sense, was not attended with success. 

An abstract philosophical disquisition on 
yoga cannot rightly be cut up into 
isolated sentences and edited so as to 
furnish a possible text for revolutionary 
spirits, without positive proof that it 
was so used. At the same time, one 
cannot overlook the lamentable fact that 
the revolutionary literature, brought to 
light in this instance and in other cases 
previously reported, does suggest that 
such principles as the religious principle 
of absolute surrender to the Divine 
Will — a doctrine common to many reli* 
gions — are empolyed by designing and 
unscrupulous men as a potent means to 
influence and unbalance weak-minded 
persons and thus ultimately bend them 
to become instruments in the commission 
of nefarious crimes, from which they 
might otherwise recoil with horror. After 
a minute scrutiny, however, of the letters 
found in possession of Sarada, we are of 
opinion that, taken as a whole, they do 
not admit of the interpretation suggested 
by the prosecution and do not connect 
him with the conspiracy charged. Refer- 
ence has also been made to the circum- 
stance that Sarada undoubtedly gave a 
false name and incorrect addresses to the 
Police, but he has offered a not unreason- 
able explanation of his conduct. He 
had been treated by the Police for a long 
time as a political suspect, and his 
movements had been constantly watched, 
a position which even Mr. Tegart admits 
is not very pleasant. Such attentions on 
the part of the Police are very irksome 
and Sarada may \vell have tried to evade 
observations. Besides, some foundation 
has been laid in the evidence to support 
the allegation of Sarada that he found 
himself in this unfortunate position, 
because of a quarrel with an influential 
Panchayet, Akshay Kumar Guha, who 
gave information to the Police and had 
him placed under surveillance. It also 
transpires from draft petitions, found in 
his possession at the time of his arrest, 
that he was about to move the Police 
authorities to have hisname removed from 
the list of political suspects, and to invite 


an inquiry into the mode of life he led. 
No weight can also be attached to the 
fact that when he left Karidpore, he men- 
tioned to a Pleader’s clerk an untrue 
reason for his \isit to Calcutta ; this 
may well be explained by a not unnatural 
reluctance to disclose to every person his 
family quarrels. On the whole, then, 
there is really no substantial evidence to 
connect Sarada with the conspiracy. But, 
as appears from the judgment of the 
Sessions Judge, he was to some extent 
influenced in his opinion against Sarada 
by evidence of his association with Pulin 
Hehary Das and the Annusilan Samity 
many years ago. Thisevidence, as we have 
held, is inadmissible, but it is also really 
of the vaguest description and, even if 
admitted, does not throw any HgHt on 
the case. Our conclusion is that the 
conspiracy charge against Sarada has not 
been established. 

Dinesh Chandra Das (Jupta forms the 
third member of the group of persons 
arrested in the room of Sasanka on the 
morning of the 21st November, 1913- 
His antecedent history has been deter- 
mined with considerable approach to 
precision. During the years 1910-12, 
Dinesh was a student in the Dacca 
College. On account of ill health, his 
attendance at lectures fell short of the 
required minimum, and he left the 
College towards the close of the Session 
1911-12. He appears to have lived with 
his parents at Karidpore during the next 
twelve months. In July, 1913. he took 
his admission into the Krishnanath 
College at Berhampore, where he stayed 
till the 2ist August, 1913- He then 
took a transfer certificate, came down to 
Calcutta, and, failing to obtain admis- 
sion elsewhere, joined the Ripon College. 
He could not secure a seat in a licensed 
mess or hostel ; he stayed accordingly 
first with a friend in College Street 
and then in 86/2, Mechua Eazaar Street 
(apparently an unlicensed mess where 
students resided), from where he intended 
ultimately to remove to the place of his 
brother-in-law at 74, Sookea Street. 
While resident at the Mechua Bazaar 
Street mess, he became acquainted with 
one Jogesh Chandra Ray, who lived there 
and who, at the instance of the prosecu- 
tion, has been named as a co-conspirator 
in the charge in this case ; but Jogesh 
Chandra Ray has not only not been placed 
on his trial, but no evidence even has 
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been adduced to prove his participation in 
the conspiracy. In September 1913, while 
still resident at the Mechua Bazaar Street 
mess, Umesh joined in the relief works 
undertaken to alleviate distress of 
persons aftected by the Oamodar Hoods. 
It was here at Burdwan that he first 
became acquainted with Sasanka through 
Jogesh Chandra Ray. He got an attack 
of malaria in Burdwan, returned to 
Calcutta and went to his parents at 
Faridpore in the first week of October. 
He had a fresh attack of malaria there 

and could not return to Calcutta till the 

i2lh November 1913, sometime after his 
College had re-opened. Next day, he 
attempted to remove from the Mechua 
Bazaar Street mess to tlie place of his 
brother-in-law. but was informed that no 
room was available there. Consequently, 
he continued to live in the Mechua liazaar 
Street mess. He asserts that, on the 
20th November, Sasanka came into the 
mess and asked for his help, as Sasanka 
had a sick friend (Sarada Charan Guha) 
in his own room who required to be nurs- 
ed. Uinesh acceded to this request, 
accompanied Sasanka, stayed in his 
room during the night, and was arrested 
early in the morning by the Police. 'I here 
is nothing intrinsically improbable on the 
face of this account. 'J'he only person, 
who could speak to the alleged incident 
of Sasanka’s visit to the Mechua Bazaar 
Street mess on the 20th November, was 
Jogesh Chandra Ray ; the prosecution 
alleged him to be a co-conspirator but 
did not prosecute him. When the defence 
took out summons to cite him as a 
witness on their behalf, he was reported 

to have died. We are thus left with the 
undoubted fact that Dinesh was found in 
the room and his explanation as to how 
he was brought there. We have, in the 
next place, evidence adduced to show 
that Dinesh and Sasanka knew each 
other, and that Dinesh possibly now and 
then visited Sasanka. But nothing really 
turns on this evidence, because admit- 
tedly Dinesh came to know Sasanka in 
September 1913, 00 the occasion of the 
Damodar relief works; yet it is worthy 
of note that no previous connection what- 
ever between the two has been traced or 
suggested. Considerable stress, however, 
has been laid by the prosecution upon a 
list of names in cipher, found in the breast- 
pocket of a coat claimed by Dinesh as his 
dxiring the search of the room of Sasanka. 


Jhe handwriting of this document has 
not been identified. 'I'he cipher list was 
not put to Jatindra Chandra Majumdar 
who had been called to piove the hand- 
writing of Dinesh on two post cards; but 
It transpired that the document had been 
shown by the Police to the witness out- 
side Court. Upon this, thedeience made 
the legitimatecomment that the document 
had not been pm to the witness in Court, 
because he had failed to recognise the 
handwriting when it was shown to him 
outside. W'e observe, however, that not- 
with.standing these circumstances, the 
Sessions Judge proceeded, in his judgment, 
to compare the document with the writing 
on the post cards, with a view to deter- 
mine whether it was in the handwri ting of 
Dinesh. Ihis is a course, which has not - 
commended itself to high authority : 
Barinclra Kumar v. Emperor (58), Kurali 
Mi^ser v. Anantaram Hajra{io^). 
Whether the cipher list, however, was or 
was not written by Dinesh himself, is not 
very material for the present inquiry. It 
has been deciphered and turns out to be a 
list of names of persons, who apparently 
paid a small monthly subscription for some 
purpose undisclosed. J'he defence has 
suggested that this was probably a list of 
subscribers to the library which Sasanka 
kept in the room : it has also been urged 
that, m any event, the list does not 
connect Dinesh with any criminal con- 
spiracy. Phis is perfectly true ; yet one 
cannot but observe that it would have 
ma terially helped the case for the defence, 
it Dinesh had offered a true explanation 
ot the real nature and purpose of this 
apparently harmless document, instead 
of i*iJgsesting the very improbable theory 
that it had been planted in his coat 
pocket by an unscrupulous Police spy. 

In this connection reference may usefully 
be made to the following observations 
made by Tindal, C. J.. in Rex v. 

rost (63) : On the part of the prisoner, 
the learned Counsel who appear for him 
state, and I think they are justified in so 
stating, that he is not bound to show 
what was the object or purpose or intent 
of the acts that were undoubtedly done 
by the prisoner at the Bar. His Counsel 
say, the offence charged against him 
must be proved by those who made the 
charge, that he stands only to hear the 
evidence that is given against him, and,! 


(ios) (1871) 16 W. R. 16 (P. c.). 
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therefore, he is not bound to show 
at all, or in any way w'hatever, what 
his real object or design was. l-ndoubt- 
edly, the proof of the case against the 
prisoner must depend for its support, not 
upon the absence or want of any explana- 
tion on the part of the prisoner himself, 
but upon the positive affirmative evidence 
of his guilt that is given by the Crown. 

It is not, however, an unreasonable thing, 
and it daily occurs in investigations, 
both civil and criminal, that if there is a 
certain appearance made out against a 
party, if he is involved by the evidence 
in a state of considerable suspicion, he 
is called upon, for his own sake and his 
own safety, to state and to bring forward 
the circumstances, whatever they may be, 
which might reconcile such suspicious 
appearances w’ith perfect innocence.' In 
this particular case, however, as we have 
already said, the document, though in 
cipher and thus calculated to excite sus- 
picion does not, when deciphered, incrimi- 
nate the accused in whose possession it 
was found. Reference has lastly been 
made to the fact that the name of Dinesh 
appears in a list found at the search of 
the house of one Madan Mohan Bhowmik. 
This evidence is obviously valueless, but 
the Sessions Judge has also correctly 
held that it is not admissible against the 
accused. Nothing is known of Madan or 
of his activities, except that his name 
appears among some disconnected memo- 
randa contained in a note-book found in 
Sasanka’s room, and the mere fact that 
Madan had chosen to enter the name of 
Dinesh in a list prepared by him for some 
unknown purpose, is obviously irrelevant 
for the purposes of this trial. On a 
review of the entire evidence, it is plain 
that the conspiracy charged against 
Dinesh cannot be supported. 

We have next to consider the charge 
under S. 4 (6) of the Explosive Sub- 
stances Act, 1908, against Chandra 
sekhar, Sarada and Dinesh, against 
whom, as we have just found, the conspi- 
racy charge has failed. It is obvious, 
indeed this was conceded by the Coun- 
sel for the Crown, that the charge 
under the Explosive Substances Act 
must necessarily fall along with the 
conspiracy charge. Reference was made 
to a number of judicial decisions to 
show under what circumstances a person 
may be deemed to be in possession of 

1916 Cal.— 27 & 28. 


a movable : Queen-Kmpress v. Sanghmi 
Lai (106), Emperor v, Gajadluir (107), 
Kashi Nath v. Emperor (108), AshrnJ Ali 
V. Ftmperor Emperor Hamid Ali 

and Goveryimcnt of Kastern Bengal tf' 
Assam v. Serajuddin (i 10), Jogjibon (Aiose 
V. Emperor (iii), Peary Zlohan v. 
^yeston ( 1 1 2), Weston v. Peary Mohan ( 1 13). 
Kali Charan Mukherjee v- Emperor {114) 
and Nga Pu v. Emperor (i 15). No useful 
purpose would be served by an anal3'sis 
of the circumstances of the various cases 
discussed at the Bar. It is sufficient to 
say that while it is not necessary to prove 
manual possession of the explosive sub- 
stance by the accused, it must be proved 
that it was in his power or control ; 
possession to be punishable must also be 
possession with knowledge and assent. 
I'he mere fact that Chandrasekhar, 
Sarada and Dinesh were in the room, 
does not show that they were in posses- 
sion of all or any of the things contained 
therein ; it is not shown that they were 
even aware of the existence of the 
tin cases, discs, and clamps, or that 
they were acquainted with their nature 
and purpose. We hold accordingly that 
the charge under S. ^ (b) of .Act VI 
of igoSfails against each of these persons, 
quite as much as the conspiracy charge, 
'i'his result is in conformity with the 
well-settled principle that when evi- 
dence at the disposal of the prosecution 
is insufficient to secure a conviction for 
the crime committed, it is inexpedient,' 
even though it may be lawful, to prosecute 
the accused for a conspiracy the proof 
whereof really rests on the establishment 
of that very crime : Bex v. Boulton (116), 
Emperor v. Noni Gopal {Lalit Mohan) (38). 

We have to examine, in the next place, 
the case of Kalipada, who was arrested in 
College Street on the 6th December, 1913 
with ten copies of the Liberty leariet in 
his pocket. The only charge against him 
is that of conspiracy under S. 120-B, 


(106) (1893) IS All. 129. 

(107) (1903) 25 All. 262. 

(108) (1905) 32 Cal. 557. 

(109) (I9O9) 36 C3L 1016 — 4 699* 

(110) (1910) 37 Cal. 24 = 5 I. C. 555. 

(111) (1909) 2 I. C. 68i. 

(i is) (1912) 13 I. C. 721. 

(113) A, I. R. (1914) Cal. 396 = 40 Cal. 

23 I. C. 25. 

(114) A. I. R. (1914) Cal. 473 = 4 * Cal. 537=- 
23 I. C. 148. 

(115) (19*2) *3 I- C. 778* 

(116) (1871) 12 Cox, C. C. 87. 
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[ndian Penal Code ; there is no substan- 
tive charge against him under S. 4 of the 
Explosive Substances Act, 1908. Asregards 
this accused, there lias been prolonged 
discussion on the question, how he came 
to be in possession of the Liberty leariets. 
Counsel on his behalf contended that the 
leariets were planted in his pocket by a 
Police spy, with a view to create evidence 
of conspiracy against him. This theory, 
which, in our opinion, has not been placed 
above the level of a bold hypothesis and 
has certainly not been established by the 
evidence, has been indignantly repudiat- 
ed by the prosecution: the Crown has 
further sought to prove affirmatively, that 
the leariets were printed by Ealipada 
himself at the Loke Nath Press where 
he was admittedly employed as a 
compositor. The evidence shows that 
Kalipada, whose real name is Upendra 
Lai Ray Choudhury, belongs to a 
respectable family, resident at Benotia 
in the District of Earidpore. i’heir 
circumstances have altered for the worse, 
and Upendra found himself driven to 
earn his livelihood in Calcutta, where he 
came about the middle of the year 1912. 
He used to reside at 119/4. Upper 
Circular Road and obtained employment 
as a compositor in the Loke Nath Press. 
He alleges that he adopted the name of 
Kalipada Ghose, because he felt that his 
humble occupation might bring discredit 
upon his family. He was employed in 
the press from October 1912 to 6th 
October, 1913 on a regular monthly wage. 
Work in the press was thereafter tempo- 
rarily suspended and his services were 
terminated. He was re-employed, how- 
ever, on a daily allowance from the loth 
to 16th November, 1913- There is 
internal evidence to show that the Liberty 
leaflet was written after the 30th Septem- 
ber, 1913, as it makes mention of the 
College Square outrage, which took place 
on the 29th September, and the Mymea- 
singh Bomb outrage, which happened on 
the following day. If. therefore, the 
leaflet was printed at the Loke Nath 
Press, it might then have been printed 
between the ist and the 6th October 
or between the loth and the i6th 
November. Elaborate evidence of a 
circumstantial character has been ad- 
duced by the Crown to show that the 
leaflet was printed at the Loke Nath 
Press. A minute comparison has been 
made of the types required to print the 


leaflet with the types found in the press,’ 
and quite a number of remarkable coinci- 
dences has been discovered. All the 
types necessary to print the leaflet were 
found in the press ; but the most striking 
fact in this connection is the presence of 
a damaged T, which must have been used 
to print some of the copies of the leaflet- 
The damage to this type was obviously 
caused by a pin which fell accross the 
face as the printing was in progress. It 
is extremely improbable that a similar 
accident to a similar type should have 
happened in some other press, ^lore 
than this, coincidences almost equally 
remarkable have been noticed in the case 
of types of other letttrs which had .either 
been damaged or had some special feature, 
some peculiarity in form or shape. This 
part of the case does not require much 
elaboration, because we agree in the con- 
clusion of the Sessions Judge that the 
evidence though circumstantial, is practi- 
cally conclusive. We hold then that the 
Liberty leaflets, found in the possession of 
Kalipada, were printed at the press where 
he was employed as a compositor, and it is 
probable that they were printed by him. 
There is also indisputable proof that dur- 
ing the whole of the period that Kalipada 
was employed as a compositor, he was on 
friendly terms with Sasanka. I'hey regu- 
larly took their meals at the same eating- 
house ; there is also evidence to show that 
Sasanka guaranteed regular payment by 
Kalipada whom he introduced to the 
hotel-keeper; it is further clear that as 
Sasanka moved from one hotel to another, 
Kalipada followed him. The question, 
consequently, arises, how far this asso- 
ciation between Sasanka and Kalipada 
carries the case against the latter. In 
this connection, it must not be overlooked 
that there is no evidence to show that 
the “ Liberty leaflets ” were printed by 
Kalipada, at the instance or under the 
direction of Sasanka, and that when the 
leaflets were first found in his possession, 
Sasanka had already been in custody 
for two weeks. But it has been suggest- 
ed on behalf of the Crown, that they 
must have been actually printed before 
Sasanka was arrested. If it be assumed, 
however, that they had been printed 
by Kalipada under the direction of 
Sasanka, it is remarkable that no copy was 
found when his room was searched on 
the 2ist November, But even if the 
theory be accepted that the leaflets were 
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printed by Kalipada under the direction 
of Sasankat the case against Kalipada is 
not materially advanced. Xo doubt, the 
leadet is a seditious document of an 
inflammatory character and advocates the 
use of bombs for purposes of assassina* 
tion. But it does not follow that even 
if Sasanka employed Kalipada to print 
and disseminate seditious literature, he 
confided to him all his secrets and took 
him in as a member of the conspiracy 
to make and possess explosive substan- 
ces. There is also no evidence to show 
that Kalipada was in any way an assent* 
ing party to the conspiracy in which 
Sasanka was engaged, or that he was 
even aware of its existence. There is 
a further circumstance which militates 
against such an hypothesis. According 
to the prosecution, the conspirators had 
assembled on the night of the 20th 
November to hold an important confe- 
rence; if this assumption be well founded, 
it is remarkable that Kalipada should 
have been absent from that meeting. In 
fact, when all the circumstances come to 
be analysed, the two outstanding facts 
proved against Kalipada are that he was 
on friendly terms wdth Sasanka, and that 
a fortnight after the arrest of Sasanka 
he was arrested in College Street with 
•copies of a revolutionary leaflet in his 
pocket, which had been printed most prob- 
ably by himself at the press where he 
was employed as a compositor. In our 
-opinion, whatever suspicious one may 
entertain as to the mental tendencies of 
Kalipada, there is not sufficient evidence 
to connect him with the particular cons- 
piracy charged. 

We have next to consider the appeal 
preferred by the Grown aginst the acquit- 
tal of Khagendra Nath Choudhury. 
Evidence was, adduced in the Sessions 
Court to prove that his real name was 
Khagendra Nath Choudhury and that he 
had assumed the name of Suresh Chandra 
■Choudhury for a dishonourable purpose. 
Suresh, his fellow-student and co-vill- 
ager, had passed the Intermediate exami- 
nation whilst he himself was unsuccess- 
ful ; but he passed himself off as 
Suresh to enable him to secure the 
•appointment of a teacher in a school at 
Bhastara in the District of Hooghly. On 
behalf of the defence, it was contended 
that this evidence was inadmissible 
■under S. 54 of the Indian Evidence 
Act, but the objection was overruled. In 


our opinion, as it was admitted that 
Khagendra had assumed a false name, 
evidence should not have been allowed to 
prove the dishonourable purpose for 
which the false name had been assumed, 
a purpose in no way connected with the 
conspiracy charged against him. It is 
an elementary rule that a man’s guilt is 
to be established by proof of the facts 
and not by proof of his character ; such 
evidence might create a prejudice but not 
lead a step towards substantiation of 
guilt. As Stephen observed in his> General 
View of the Criminal Law of England 
[Edition 1863, page 309], “ a man’s 
general bad character is a weak reason 
for believing that he was concerned in 
any particular criminal transaction, for it 
is a circumstance common to him and 
hundreds and thousands of other people, 
whereas the opportunity of committing 
the crime and facts immediately connect- 
ed with it are marks which belong to 
very few, perhaps only to one or two 
persons ; if general bad character is too 
remote, a fortiori the particular trans- 
cations of which that general bad character 
is the efiect, are still lurther removed 
from proof ; accordingly, it is an inflexi- 
ble rule of English Criminal Law to ex- 
clude evidence of such transactions.” 
We must consequently take no account of 
the circumstances under which Khagendra 
assumed the name of Suresh. When we 
come to examine the evidence relevant 
to the conspiracy charge, we find this 
much established that he was acquainted 
with both Sasanka and Kalipada ; he 
appears to have comedown on more than 
one occasion from Bhastara to Calcutta 
on account of illness and to have stayed 
in the room of the one or the other in 
Upper Circular Road ; in fact, in each of 
these rooms medicine prescribed for him 
and partially used was found. But the 
mere fact that Khagendra was acquaint- 
ed with Sasanka and Kalipada and was 
possibly on friendly terms with them, is 
obviously insufficient to connect him with 
the alleged criminal conspiracy. Con- 
siderable stress, however, has been laid 
upon a letter written by one Biroja from 
Calcutta on the 17th November, 1913 and 
found in the room of Khagendra at 
Bhastara. In this letter, Biroja promises 
to send " new paper in a few days On 
behalf of the Crown it has been suggest- 
ed that the “new paper’* mentioned 
in the letter refers to the Liberty 
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leaHet : the suggestion, however, can take 
rank onl}' as an unproved h5'pothesis. 
More than this, there is no evidence to 
show who this Biroja was, although, at 
the instance of the Crown, he was named 
as a co-conspirator in the charge. We 
know nothing about his activities, and 
although an attempt was made by some 
of the prosecution witnesses to prove that 
a man named Biroja lived with Kalipada 
for a few days, that evidence when 
scrutinised turns out to be contradictory 
and unreliable. We agree with the 
Sessions Judge that the evidence is not 
suthcient to connect Khagendra with the 
particular conspiracy charged. 

We may here conveniently deal with 
four important questions of law raised 
and discussed before us in connection 
with the procedure adopted in the Court 
below, with regard to the examination of 
the witnesses and of the accused. 

It appears that, in more than one 
instance, when the prosecution had called 
a witness to prove a particular point, (for 
instance, witnesses Rai Mohan Ray and 
Atul Chandra Das Gupta), the defence 
directed the cross-examination to matters 
wholly unconnected with the examination 
in-chief, but yet relevant for the purposes 
of the trial. Two questions thereupon 
arose, /trs^, whether in a cross-examina- 
tion of this description, leading questions 
could be put to the witness, Sind secondly, 
whether the prosecution was entitled to 
test, by way of cross-examination, the 
veracity of their own witnesses with regard 
to the matters elicited by the defence in 
cross-examination. The answer to these 
questions must depend upon the provi- 
sions of the Indian Evidence Act. S. 138 
is in these terms : “ Witnesses shall be 

first examined-in-chief, then (if the 
adverse party so desires) cross-examined, 
then, (if the party calling him so desires) 
re-examined.” 

“ The examination and cross-examina- 
tion must relate to relevant facts, but the 
cross-examination need not be confined 
to the facts to which the witness testified 
on his examination-in-chief.’* 

“ The re-examination shall be directed 
W the explanation of matters referred to 
in cross-examination ; and if, new matter 
is, by permission of the Court, introduced 
in re-examination, the adverse party may 
further cross-examine upon that matter:’* 


S. 143 provides as follows ; — “ Leading 
questions may be asked in cross-exami- 
nation.*’ 

S. 154 is in these terms ; “ The Court 

may, in its discretion, permit the person 
who calls a witness to put any question 
to him which might be put in cross- 
examination by the adverse party.” It is| 
consequently plain that the accused were' 
entitled, in cross-examination, to elicit; 
facts in support of their defence from the; 
prosecution witnesses, though the facts! 
thus elicited had no relation to the facts! 
to which the witnesses had testified on 
their examinaiion-in-chief. It is also 
plain that, in course of cross-examination 
of this character, the defence were en-i 
titled, in view of the generality of the 
provisions of S. 143, to ask leading 
questions. It is finally obvious that the 
Court might, in its discretion, under 
S. 154, permit the prosecution to cross- 
examine the witness, even though he had 
been originally called by them, with 
regard to the matters elicited by the 
defence. Indeed, in such circumstances, 
it would be generally an improper exercise 
of discretion to refuse the prosecution 
an opportunity to cross-examine the 
witness for the purpose indicated. 'i'his 
view is in accord with the law as ad- 
ministered in England. It has been ruled 
there that though leading questions may^ 
in strictness, be put in cross-examination, 
even though the witness be favour- 
able to the cross-examiner \Parkin v. 
Moon (i 17) ], yet when a vehement desire 
is betra^'ed to serve the interrogator, it 
is certainly improper, and greatly lessens 
the value of the evidence, to put the very 
words into the mouth of the witness which 
he is expected to echo back : Rex v. 
Hardy (118). Again, as the cross-exami- 
nation is not limited to the matters upon 
which the witness has been examined-in- 
chief, but extends to the whole case, it 
would be obviously unfair to allow the 
evidence brought out in cross-examination 
to pass unchallenged : Morgan v. 
Bridges Rex V . Murp/iy (120). The 

question was elaborately reviewed by 
Shaw, C. J., in Moody v. Rowel(i2i) where 
the learned Chief Justice summed up his 


(117) (1836)7 Car. & P. 409. 

(118) (1794) 24 St. Tr. 755. 

(iig) (1818) 2 StaHc 314. 

(120) (184I) I Arms. M. & O. 206. 

(121) (1835) 17 Pickering 490. 
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opinion as follows : — “ There is one autho- 
rity directly in point, where the objection 
was taken, and it was decided by Lord 
Kenyon that such leading question is 
admissible : Dickinson v. Shoe (122). So 
in several recent cases, it has been held 
that where a witness is called to a parti- 
cular fact, he is a witness to all purposes 
and may be fully cross-examined as to 
the whole case, and no distinction is sug- 
gested as to the mode of cross-examina- 
tion : Morgan v. Bridges (rig) and Bex v. 
Brooke (123). 'I'he weight of authority 
is in favour of the right to put leading 
questions under the circumstances slated, 
and this is contirmed by practice and 
experience As is pointed out in 

Taylor on Evidence (Article 1432), in the 
United States the difficulty is avoided 
by the adoption of the logically consist- 
ent rule that a party has no right to 
cross-examine any witness, except as to 
circumstances connected' with matters 
stated in his examination-in*chief, and 
if he wishes to examine him respecting 
other matters, he must do so by making 
him his own witness and by calling him 
as such in the subsequent progress of 
the cause. [See the judgment of the 
Supreme Court of the United States 
delivered by Mr. Justice Story in Phila- 
delphia and Trenton Bailroad Co. v. Stimp- 
son (124).] The view we take is to some 
extent supported by the decision of the 
Judicial Committee in Kalagiirla Sunja- 
narayana v. Yarlagadda Naidoo (125). 
It may finally be added, that the matter 
is eminently one in the discretion of the 
trial Judge, and his decision is practi- 
cally conclusive : Price v. Alanning (126) 
and Rice v. Howard (127). 

In the course of the trial before the 
Sessions Judge, a persistent effort was 
made by the defence to elicit from 
individual prosecution witnesses whe- 
ther he was a spy or an informer, 
and also to discover from Police 
■officials the names of persons from whom 
they had received information. The 
Sessions Judge disallowed questions of 
this character, and, in our opinion, the 
course he adopted was correct. In Beg 


(122) (i8oi) 4 Esp. 68. 

(123) U8iq) 2 Stark 472. 

(124) (1840) 14 Peter 448. 

(123) (1Q02) 6 C. W. N. 513. (P. C.). 
<126) 42 Ch. D. 372. 

H27) <1895} «6Q. B. D. 681. 


v. Bei'nard (128), when objection was 
taken to a question put to a witness, 
whether he had gone to a certain place 
as a spy. Lord Campbell allowed the 
objection to prevail, on the ground that 
the question was not relevant, and that 
the witness was really called upon to 
draw an inference from facts within his 
knowledge. Again, in Bea: v. Smith 
O'Brien (129), it was ruled that disclo- 
sures made by informers to the Govern- 
ment, the Magistracy or the Police, with 
the object of detecting and punishing 
offenders were privileged. Reference 
was made to the general rule formuiaied 
by Eyre, C. J,. in Rex v. Hardy (118) : 

It is perfectly right that all opportuni- 
ties should be given to discuss the truth 
of the evidence given against a prisoner; 
but there is a rule, which has universally 
obtained on account of its importance 
to the public for detection of crimes, that 
those persons, who are the channel, by 
means of which that detection is made, 
should not be unnecessarily disclosed ; if 
it can be made to appear that really and 
truly it is necessary to the investigation 
of the truth of the case, that the name of 
the person should be disclosed. I should 
be very unwilling to stop it. but it docs 
not appear to me that it is within the 
ordinary course to do it.’’ It may now 
be taken as settled rule that witnesses for 
the Crown In criminal prosecution under 
taken by the Government are privileged 
from disclosing the channel through 
which they have received or communi-1 
cated information : Bex v. ^Vaiso}l (130), 
Bex v. Bichardson (131), AttornayGen- 
ral V. Briant (132) and Marks v. 

(133), but it has been ruled that 
a detective cannot refuse on ground of 
public policy to answer a question as to 
where he was secreted : ]Vebb v. 
Caichlove (134)- 

A question has been raised here as to 
the procedure provided in S. 3C0, sub- 
S. (i). of the Criminal Procedure Code. 
The Sessions Judge appears to have 
strictly carried out the provisions of the 
section, which require that the evidence 
of each witness, as it is completed, shall 

(128) (1858) « F. & F. 240 

(129) ^1849) 7 

(130) (1817) 32 St. Tr. I. 

(131) 3 F. &. F. 693, 

(132) (1846) IS M. & W. 169. 

(133) (1890) 25 0 - B. D. 494. 

(134) (1886) 3 I'. L. R. 159- 
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be read over to the witness in the pre- 
sence of the accused, if in attendance or 
of his Pleader, if he appears by a 
Pleader. Phis procedure appears to have 
occupied considerable time ; but in view 
of the decisions in Mohendra Na/h Misser 
V. Emperor (135) and Jyotish Chayidra 
Mukerjee v. Emperor (136), which are in 
accord with the case of Eamotchinathaii 
Chetti V. Empei'or (137) and were binding 
on the Sessions Judge, it must be ruled 
that the procedure he followed is not 
open to criticism. We may add that in 
a case of this description, where every 
possible point was likely to be contested, 
a strict compliance with the statutory 
provisions was manifestly desirable. 

A question has been raised in this 
Court as to the propriety of the proce- 
dure adopted by the Sessions Judge when 
he accepted written statements from the 
accused, and our attention has been 
drawn Xo Emperor \ . Ansuiya (138). It 
is sufficient to state that no objection was 
taken by the Crown in the Court below 
when the statements were tendered and 
received. 'Phe procedure followed in this 
case is in accordance with what we 
believe is the universal practice in the 
Courts of this Province, and we do not 
feel pressed by the doubt suggested in 
lthe case mentioned. But it is desirable 
to state explicitly that such a written 
statement dnes not take the place of 
evidence nor of such examination of the 
accused as is contemplated by the Code. 

Only one other question now requires 
consideration, namely, the question of 
sentence upon Sasanka. Counsel on his 
behalf pressed for a reduction of the sen- 
tence, should our ultimate conclusion be 
in favour of conviction. 'Phe Crown, on 
the other hand, has obtained a Rule for 
enhancement of sentence. After anxious 
consideration of the matter, we have 
formed the deliberate opinion that the 
order of the Judge should not be touched 
in this respect. The offences, of which 
Sasanka has been proved to be guilty, 
are of the gravest character, and their 
heinousness is, if possible, accentuated 
by the fact that the bombs under cons- 
truction, if completed, would have been 
employed for the destruction of human 

(13s) (1908) 12 c. W. N. 845. 

(*36) O909) 36 Cal. 955 = 4 I* C. 416. 
f*37) O905) 28 Mad. 30S. 

038)(i903) a. W. N. I. 


life. The demands of justice, conse- 
quently, require a deterrent sentence. 
At the same time, we are of opinion that 
the maximum sentence should be reserved 
for offences of even a worse description,, 
which, it is not difficult to imagine, might 
fall within the scope of the Explosive 
Substances Act. From these points of 
view, the sentences passed on Sasanka 
by the Sessions Judge are appropriate 
and should not be disturbed. 

Phe result of our decision may now be 
summarised. Appeal No. 587 of 1914^ 
preferred by .Amrita alias Sasanka is 
dismissed, .Appeals Nos. $88, 589, 590 
and 598 preferred by Dinesh, Sarada^ 
Chandra Sekhar and Upendra alias Kali- 
pada are allowed. The convictions and sen- 
tences upon each of these persons are set 
aside, and we direct that they be released 
from custody. Appeal No. 4 of 1914,. 
preferred by the Crown against the 
acquittal of Khagendra alias Suresh, is 
dismissed. Rule No. 1293, issued at the 
instance of the Crown, for enhancement 
of sentence is discharged. 

V.B./u.K. 

Appeals Nos. 587 c 0 4 dismissed; 

Appeals Nos. $88, 589, 
$90 and 598 allowed; 

Buie No. 1293 discharged^ 
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Joy Mongala Debt AZ/srant —Plaintiff — 
.appellant. 

V. 

A. J, Shillingford — Defendant — Res- 
pondent. 

Appeal No. 385 of 1911, decided on 
1st February, 1915, from the original 
decree of Sub-Judge, Purnea, dated 30th 
June, 1911. 

(a) Evidence Act (1 of 1872), S. 19 — Decree* 
holder purchaser — Wrong description in •ale- 
proclamation and sale certificate — It i< admu- 
•ion and cannot be need in his favour. 

Where a. decree-holder purchaser causes a 
number of plots to be described in the sale 
proclamation as milik of his judgment-debtor 
and after the sale they are described as such in 
the sale-certificate, it is in the nature of an 
admission and as such cannot be used as evid- 
ence on behalf of the purchaser or his successor- 
in-interest. 31 Cal. 380, foil. [P. 218, C. 1.3 

(b) Bengal Patni Regulation (8 of 1899), S. 11 
— Patni can only be sold for arrears of rent 
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ondtf the regulation — Purchaser under S» 11 
gets the property free of all incumbrances-— 

He is not bound by the previous adverse deci- 
sions obtained against previous owner. 

A putni can only be sold for rent under Regu- 
lation Vlll of 1819 and the fact that the sale- 
certificate was given on a printed form for certi- 
ficate sales will not convert the putni sale into a 
certificate sale. |P. 219, C. 2.] 

A purchaser of a putni tenure at a sale under 
Regulation VIII of 1819 is not privy in estate 
to the defaulting proprietor and he does not 
derive his title from him as under S. 11 of the 
Regulation he acquires the property free of all 
incumbrances. A claim by such purchaser, 
therefore, is not barred by res /udieata by reason 
of the failure of suit by the previovs putnidar 
and he is entitled to avoid all incumbrances 
upon the property. 15 I. C. S69 ; 19 Cal. 787 ; 

23 Cal. 344 and 26 Cal. 460, ref. to. 

[P 220, C. 2.] 

(c) Bengal Patni Regulation (8 of 1819), S. 11 
— Encroachment and adverse possession by tres- 
passer is incumbrance within S. 11. 

An encroachment by a trespasser and adverse 
possession against the defaulting putnidar is an 
incumbrance within the meaning of S. 11 of 
Regulation Vlll of 1819. 25 Cal. 167, ref. to. 

{P 220, C. 2.] 

(d) Bengal Patni Regulation (8 of 1819), S. 11 
— Defanldog proprietor means any, and is not 
restricted to t^t particular proprietor for whose 
default putni is sold. 

The expression “defaulting proprietor” in 
S. 11 of Regulation Vlll of 1819 means the 
proprietor of the tenure in default, and these 
words are not intended to be restricted to the 
particular proprietor for whose default the putni 
is brought to sale. 21 Cal. 702, ref. to, 

(P. 221, C. 

Jacob and Lai Mohan Ganguly — for 
Appellant 

Nagendra Nath Mozumdar and D. N. 
Bagcki — for Respondent. 

Sharf uddiiit J . — This is an appeal 
against the judgment and decree passed 
by the Subordinate Judge of Purnea on 
the 30th June, 1911. The appeal is on 
behalf of the plaintiff. The plaintiff 
claimed the lands in suit as her milik 
lakhera/ lands, which ha*^e been recorded 
in the Record of Bights as the mal lands 
appertaining to the putni talook of Mouza 
Sowria. The plaintiff is the widow of 
Ghanasyam Misser and claims the lands 
in suit as having been purchased by her 
husband on the 7th June, 1904 and 2nd 
July, 1907 in execution of his own decree 
passed against Chatrapat Singh. She 
says that her husband was put in posses- 
sion of the lands in suit by Court and 
that he was in peaceful possession of the 
same till the preparation of the Record 
of Rights, in which the lands in suit 
were entered as belonging to the putni 
tenure of the defendant ist party, where- 


upon her husband instituted two suits 
for the correction of the entries in the 
record, which were withdrawn by him 
w'ith liberty to institute a fresh suit. 
That he having died, the plaintiff has 
brought the present suit. Her case is 
that in Mouza Sowria Raja Rajendra 
Narain Roy had 977 highasoi lakheraj 
milik lands which were sold in execution 
of a decree obtained by Rai Lachmipat 
and purchased by him on the 6lh Decem- 
ber, 1872. That after the above sale 
Musammat Sarasw'ati Misrani and others, 
widows and heiresses of Sobh Nath 
Misser who was a relative of Raja 
Rajendra Narain, instituted two suits 
(No. 78 of 1873 and No. ii of 1874) 
against Rai Lachmipat and others for 
setting aside that sale, on the allegation 
that the lands were mal lands of Mouza 
Sowria, but these suits were dismissed 
and the lands were declared to be the 
milik land of Raja Rajendra Narain. 
This judgment was upheld by the High 
Court on appeal. It is important to note 
here that Mr. Shillingford. defendant ist 
party, was no party to any of these suits. 
The plaintiffs of those suits were said to 
have been the putnidars of the mal lands 
of Mouza Sowria. The defendant ist 
party was at first a dar putnidar, but 
subsequently he became the putnidar by 
purchase at a public auction-sale. 'I'hat 
Ghanasyam Misser, late husband of the 
plaintiff, obtained a decree against 
Chatrapat Singh, son of Lachmipat, and 
others, heirs and representatives of 
Lachmipat, and put up to sale the whole 
of the said rniliks and sold and purchased 
the property in execution of his decree on 
the 7th June, 1904 and the 2nd July. 
1906, and after obtaining possession 
through Court remained in possession 
until the preparation of the Record of 
Rights. The Settlement Officer, how- 
ever, under his orders dated the 
4th July, 1907 (Exhibit 4/6) ordered 
the lands in suit to be entered as mal 
lands appertaining to the Sowria putm 
of the defendant first party. The 
second parly defendants are the landlords 
and the third party defendants are the 

tenants. 

Plaintiff prays that the lands in suit be 
declared to be her milik lakheraj lands 
and that if the Court finds that these 
lands are the rnal lands of the putni 
Sowria, her suit should be decreed on the 
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ground of adverse possesion for more 
than 12 years before the suits. 

TJie suit is really contested by the 
defendant first party and the defendants 
•second party support him. His defence 
is that Raja Rajendra Narain was never 
a milikdar, he was a tenant of some mal 
lands in Sowria and the lands in suit 
were never the 'iniUk lands of the Raja, 
nor were they purchased by Lachmipai. 
1 hat the heirs of Sobh Nath never insti- 
tuted any suit with regard to the lands in 
suit, and if so, those suits should be held 
to be colliKsive and fraudulent. That 
Chatrapat was never in possession of 
these lands, 'i'hat adverse possession is 
an incumbrance and Mr. Shillingford, 
the purchaser of the putyii talook, under 
the Rutni Regulation \ I 1 I of 1819. pur- 
chased the putni free of all incum- 
brances created by the propriet(-r of the 
defaulting putni. 

■J'he Subordinate Judge has dismissed 
the suit and hence the present appeal by 
the plaintiff. 

In the present suit three important 
questions are involved : (i) whether 

i!ie lands in suit claimed as inilik were 
the milik lands of Raja Rajendra; 
(2) whether these lands were purchased 
by Lachmipat as the milik lands of the 
Raja and whether after purchase I,ach- 
mipat and after him his son, Chatrapat. 
were in possession ; (3) if these are not the 
milik lands, does the adverse possession 
of Lachmipat and Chatrapat and the 
Plaintiff’s husband’s possession create 
and establish any right and title in 
favour of the plaintiff ? 

Let us now see if the Raja ever had 
any milik land. Exhibit C is the rhak 
map and Exhibit D is the khasra of 1846. 

.\ translation of the khasra is in the 
printed paper-book. The original is in 
Hindustani. Jn this k/iasra a number of 
plots are mentioned, the holders* names 
and areas of each plot are also given. 
I'he last column gives a description of 
the plots. 'I’here are only two kinds of 
lands mentioned in the last column. 
They are either milik or wail lands. There 
are, however, many plots without any 
description. The question is whether the 
plots \vith no description are mal or 
milik lands. Raja Rajendra’s name 
appears against a number of plots with- 
out any description. It has been con- 
tended that these lands are milik lands. 


The method adopted in the preparation 
of this khasra appears to us to have been 
this. Jt appears that out of 165 plots 
only two, namely, Nos. 4 and 80 are 
mentioned as milik and the succeeding 
plots, Nos. 5 and 81 are, recorded as waL 
No. 4 is parti land and No. 80 is des- 
cribed as the holding of one Kabutar. 
It seems that the writer of this khasra at 
the beginning of each page gave the 
description of the land till he came to a 
plot which was milik, 'I'he first item in 

the first page is waHand and the 4th is 

milik. The rest on this page is not 
described as milik or mal. Similar 
arrangements are found on ev'ery page. 
It seems to us that all the plots except 
Nos. 4 and 80 are ma/ lands. The 
Raja s name, no doubt, appears against 
various plots, but these have not been 
described either as milik or mal. From 
the method followed in the khasra we are 
of opinion tliat all tlie plots mentioned 
therein are mal lands except those that 
are described as milik. It follows, there- 
fore, that when this khasra was prepared 
Raja Rajendra had no land at all. 
M’hatever he had was mal lands. If he 
had no milik land, liow could any milik 
land be sold in execution of Lachmipat’s 
decree.? '1 hat Raja Rajendra had milik 
land was set up, it seems, for the 
first time when Lachmipat in execution 
of his decree against the Raja put up 
some lands for sale as his milik lands 
and purchased them on different dates 
under four sale-certificates, vit., Exhi- 
bit 1/3, Exhibit i'4. P^xhibit 1/5 and P'xhi- 
bit 1/6. The present claim is confined 
to the plot of F^xhibit 1/3, ist plot of 
Exhibit 1/4. 2nd plot of Exhibit 1/5 and 
four plots in the second sale of Exhi- 
bit 1/6. Exhibit 1/6 refers to two sales 
and the four plots claimed are of the 
second sale. 'These plots comprise an 
area of 291 bighas. 

After the purchase made by Lachmipat 
on the 6th December, 1872, to which 
apparently none of the certificates relate, 
the heirs of Sobh Nath Misser instituted 
two suits, of which one was for possession 
of 305 bighas by reversal of the sale, 

J’he 2nd suit was transferred to the 
Subordinate Judge’s Court and both the 
suits were tried in that Court together 
and both were dismissed on the i6th 
April, 1874, on the ground that the form 
of the suit was defective, with permission 
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to the plaintiff to sue afresh by one 
suit. The Suit No. 78 alone survived. 

It related to 305 bighas claimed as ntal 
land. I'his suit was heard on the merits 
and dismissed by the Subordinate Judge 
on the 18th January, 1875 and his deci- 
sion was upheld by the lower Appellate 
Court as well as by this Court. this 
suit was dismissed on the ground of 
limitation, it being held that the plaint- 
iffs or their predecessors never held 
possession by receipt of rent within 
twelve years before the suit. 

The plaint of this suit is Exhibit 3 and 
it shows the lands for which this suit was 
broughi. The defendant ist party is 
Mr. Shillingford. He took a dar-putni 
of Mouza Sowria in i8qi. He subse- 
quently became a ^utnidar having 
purchased the puttii in a public auction- 
sale. It appears since the time defendant 
ist party became a dar’putnidar there 
have been disputes between him and 
Chatrapat with regard to possession of 
the lands which the latter claims as 
milih lands. On the other hand the 
defendant ist party alleged that these 
lands were mal lands of Sowria. 

Ghanasyam Misser, the husband of 
the plaintiff, had a money decree 
against Chatrapat and in execution 
of that decree he put up to sale all 
the lands known as milik lands of 
Chatrapat and himself purchased in 
June 1904 and July 1906 under sale- 
certificates Exhibit i/i and Exhibit 1/2. 

In 1904 Settlement operations com- 
menced and in the Settlement proceed- 
ings dispute between the parties arose. 
The Settlement Officer decided the 
dispute in favour of the defendant ist 
party [vide Exhibit 4 (6)) and the Record 
of Rights was finally published in Novem- 
ber, 1907. 

Two suits were then instituted by Ghan- 
syam Misser against defendant ist party, 
one in 1907 and the other in 1908^ In 
the first suit claim was laid for 977 
bigkas without specification of boundaries 
and khasra numbers. This suit was 
withdrawn. The second suit was institu- 
ted in 1908 and in this boundaries in 
accordance with the sale-certificates and 
khasra numbers were given. In this 
second suit Sham Behari Tewari, Amin 
(U, W. No. 2), was deputed as a Com- 
missioner to compare the disputed lands 
whh the boundaries in the sale-certifi- 
cates and to prepare a map- He has 


been examined in the pre.seni suit and 
his map has been exhibited. According 
to him except plot No. q of the plaint 
none of the other plots is covered by the 
sale-certificates, .\fter the submission 
of his report the second suit was also 
withdrawn. 

In the present suit 100 more /ihasro- 
numbers have been added and four plots 
claimed in the former suit have been 
given up. 

In the present suit the Civil Court 
Amin, Syed Zamin Ali, was appointed a 
Commissioner to report on the identity 
of the plots claimed in the suit with the 
plots mentioned in the sale-certificate and 
also to prepare a map. He has done so. 
but his map differs in many respects from 
the map of Sham Behari. 1 he reason of 
this appears from his own evidence. In 
order to show the worthlessness of his 


report and map it is enough to quote a few 
passages from his deposition in the present 
suit. ' He says : V\ot Khasra No. 267 

has been shown as disputed land in plot 
No. 5 of the plaint. 1 his has not been 
shown as disputed land in my map. 
Khasra Nos. 62, 66, 58, 2, 3, 4, 5, 6 and 
10 are claimed in the plaint a.smilik lands. 
These have been excluded from the dis- 
puted lands because the plaintiff’s avilas 
did not point them out to me as disputed 
lands. 1 ought to have shown these lands 
in my map. Khasra Nos. 606, 607 and 177 
have not been claimed in the plaint, but 1 
have shown them in my map as disputed 
lands, Khasra Nos. 39^-394 have been 
claimed as parts of plot No. 4 nf the 
plaint. All the above plots excepting 
No. 391 have been omitted in the map. 
Again he said : * No. 391 has also been 

excluded. I have shown khasra No. 397 
as disputed, though it is not in the plaint. 
Khasra No. 494 has been shown in the 
map as disputed, though this is not 

claimed in the plaint Khasra Nos. 548 

in part and 549 to 5 5 ^ have been claimed 
in the plaint as disputed in plot No. 3 of 
the plaint, but I have excluded them 
from the map because not claimed by the 
plaintiff’s amlas on the spot. I have 
shown Khasra No. 668 in my map though 
not claimed in the plaint.” Trom the 
above extract from the deposition of 
Amin Zamin Ali it is clear that no 
reliance can be placed on his map. 

Ghanasyam’s purchase was within 
twelve years before the present suit : he 
cannot claim more than what may appear 
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in the sale-certificate of Lachmipat. the 
father ofChatrapat. I'he real point for 
our decision, thcTc-fore, is whether the 
lands in suit are co\ered by the sale- 
certiticaie, namely, Exhibits 1/3. 1/4.. 1/5 
and I /6 granted to Lachmipat. It they do 
not, the suit has been rightly dismissed 
and if they do, we have to see whether 
they are really milik lands of Raja 
Rajendra, in which case the plaintiff 
would be entitled to a decree and if they 
are not milik lands and were sold as such 
by Lachmipat, whether he and his 
successors-in-interest have been in pos- 
session for more than twelve years and 
whether this adverse possession gives 
them a title w hich cannot be cancelled by 
reason of the purchase of the puini by 
Mr. Shillingford, which ordinarily would 
be free of all incumbrance under S. 1 1 of 
the Regulation VIH of rSig. 

The above are the facts which give the 
various aspects of the case. 

W’e have already observed that 
there is no documentary evidence on 
the record to show that Raja Rajendra 
had any milik land in Sowria except 
the sale-certificate granted to Lachmipat 
in execution of his decree against the 
Raja and the sale-certificates of Ghanas- 
yam Misser. For the first time the Raja 
was alleged to have been in possession of 
milik lands in the execution proceed- 
ings taken by Lachmipat. It appears 
that no inquiry was made as to the 
nature of the lands advertised for sale. 
The sale was made and the decree- 
holder, viz.y Lachmipat. wasgiven posses- 
sion over some land, on the strength of 
the sale-certificates. 

If Lachmipat in the sale proclamation 
caused a number of plots to be described 
as milik of his judgment-debtor and after 
the sale in the sale-certificate they were 
described as such, it will be in the nature 
of an admission and as such cannot be 
used as evidence on behalf of Lachmipat 
or his successor-in-interest. It was so 
held in the case of Ramani Pershad 
Narain Singh v. Mahantk Adaiya Gos- 
sain (i). It is clear that the sale-certifi- 
cates granted to Lachmipat, Exhibits 1/3, 
1/5 and 1/6, cannot be conclusive in 
his favour. Exhibits i/i and are sale- 
certificates granted to Ghanasyam Misser 
(husband of the plaintiff) similarly 
cannot be conclusive on his behalf. If we 


eliminate these sale-certificates from our 
considerations there remain, nothing on 
the record to show that the lands now in 
dispute are milik lands except the oral 
evidence of witnesses examined by the 
plaintiff, 'I’he most important witness for 
the plaintiff is Garibullah (P. \V. No. i). 
He says he was the Patwari of the milik 
lands. He has attempted to prove a 
number of kabuliatfi and wasil bakeeSy but 
it appears to us that he is a most unreli- 
able witness for various reasons. He was 
examined in the Munsif’s Court at 
Kathihar with reference to this very 
dispute. He has throughout his deposi- 
tion contradicted himself. In his exami- 
nation-in-chief he proves himself to be a 
man of most extraordinary memory. He 
is no doubt a Pativariy as he says, of long 
standing, but it is so improbable that a 
Patwari should remember the details of 
boundaries of a number of plots, but in 
cross examination he shows what a faith- 
less memory he has. He was asked a 
number of questions with regard to other 
plots. He has failed even to say that in 
his previous deposition before the Munsif 
of Kathihar he had given details of these 
plots. We give here a few of his statements 
by way of sample : — “ The above block 
of 4 or 5 bighas is not the milik of Ahmad 
Malik. ’ On being asked if he had made 
such a statement in his previous deposi- 
tion says, “ J cannot state if such a state- 
ment is true or false.’’ “ I do not know 
if any block of land of 10 bighas was sold 
by Denai Hazam to Oelwar Malik.” His 
attention having been drawn to his 
previous statement at Kathihar says, 
“ I cannot say if I made such a state- 
ment. I cannot say if Delwar Malik has 
any land in Mouza Sowria.” On his 
attention being drawn to his previous 
statement says, I cannot say if I made 
such a statement.” Certain boundaries 
of a plot were given to the witness and 
he was asked if the land within those 
boundaries was in possession of Ahmad 
Malik, he said, ‘‘ 1 do not know any 
such land. ” On his attention being 
drawn to his previous statement he said, 
*' 1 do not know if I made such a state- 
ment.” There are several more such 
statements. 

He has proved a number of kabuliyats 
granted to various tenants. But the lands 
mentioned in these kabuliyats cannot be 
identified with any of the plaint lands 
and in the course of arguments it was 


(i) (1904) 31 Cal. 380. 
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conceded by the plaintiff’s Counsel that 
these lands cannot be so identihed. 

There are certain wasil hakces on the 
record and this witness (Garibullah) has 
been examined also to prove these wasil 
bakees. But let us see if he proves them. 

He says, in regard to all the above 
persons whose handwritings 1 have 
attested, I cannot identify their hand- 
writings unless the signature is shown to 
me.” On Exhibit lo ( 15 ) there is the 
signature of one Botal Poddar. He 
identified the signature and handwriting 
as those of Botal, but when he was shown 
only the handwriting said, “ I cannot say 
whose handwriting they were.” Such a 
witness we cannot believe. 

Gunjar Ali (P. W. No. 17 ) says he is a 
tenant on the milik land. He has also 
proved the handwritings of certain indivi- 
duals on wasil hakees, but when put to 
test he also said that he could not 
identify the handwritings without seeing 
the signatures. The rest of the witnesses 
are the tenants of the plaintiff', except 
Sher Ali (P. W. No. 19 ) who says he is a 
naibpalwart. 

It is the plaintiff’s case that the defen- 
dant Ist party is trying to take possession 
of the lands in dispute, on the allegation 
that they are mal lands and form part of 
his putni. It is also admitted that the 
dispute culminated in a proceeding under 
S, 107, Civil Procedure Code, in which 
defendant Ist party was bound over to keep 
the peace, but on a motion to this Court 
the order was set aside. 

It is a matter of common knowledge that 
when two zemindars begin to fight with 
regard to possession the tenants reap a rich 
harvest. It is not, therefore, surprising 
that a number of tenants have attorned to 
one or to the other. We are not, therefore, 
prepared to place any reliance on the evi- 
dence of the tenant witnesses when there is 
no documentary evidence to prove that 
Raja Rajeudra ha4 Kay milik land w'hich 
is said to have successively come into the 
possession of Lachmipat, Chatrapat and 
Ghanasyam. There is, no doubt, of all the 
plots mentioned in the plaint it is only 
No. 9, which, on the evidence, has been 
identified with the sale-certificate of 
Lachmipat. but still the question remains 
whether this plot is milik land. Sham 
Behari, Amin, (B. W. No* 2 ) says : — “I 
was supplied with a thak map from the 
side of the defendant, Mr. Shillingford. 
That thak map (Exhibit C) and khasra 


(Exhibit D) were supplied to me. By 
comparison with the thak map and the 
locality I found the disputed lands in that 
suit to be mal lands. I held the inquiry 
in the presence of both parties. ’ Sham 
Behari’s map and report were prepared in 
the previous suit. We now come to the 
question of possession. If Raja Rajendra 
had no ynilik lands and if Lachmipat, on 
the allegation of the disputed lands being 
the Raja's milik, sold them in execution of 
his decree and purchased them and obtained 
possession over them through Court and 
after him his son. Chatrapat, and after him 
Ghanasyam, the plaintiff’s husband, held 
possession thereof, while as a matter of fact 
these were mal lands, the question of 
adverse possession aadses. The defendant, 
Mr. Shillingford’s case is that granting 
that there was adverse possession of 
Lachmipat and others, when he purchased 
the putniunAev Regulation \II of 1819, he 
purchased the putni in question free of 
all incumbrances under S. 11 of the 
Regulation and that adverse possession is 
an incumbrance and hence the plaintiff s 
contention that she and before her her 
predecessors-in-interest were in adverse 
possession, cannot avail her. 

The plaintiff for the first time in this 
Court contends that the sale to Mr. Shilling 
ford was not under the Regulation. It 
was first attempted to show that the sale 
took place in execution of a decree in a 
suit and it was so done because of certain 
expressions in the sale-certificate (Exhi- 
bit E) dated 11th December, 190 1 . We 
find it stated therein that the sale was 
made “in execution of decree in this 
suit. ” Prom these words it was argued 
that the sale of the putni was in execution 
of a decree in a suit. On the Court 
pointing out that the sale-certifica^ shows 
that the sale was made by the Collector 
and the officer granting the certificate 
was a Certificate officer, because under his 
signature we find C. O. i. e., Certificate 
Officer, it was then contended that at any 
rate it was a sale under the certificate pro- 
cedure and not under the Regulation and 
hence S. 11 of that Regulation has no 
application, A putni can only be sold 
for rent under the Regulation. It is 
nobody’s case that the putni was not sold 
for rent. The sale-certificate, it appears, 
was given on a printed form, after filling 
up the gaps, kept in the Certificate 
Office. This, we think, will not convert 
the jmtni sale into a certificate-sale. We 



220 Calcutta Jov Moxgala Debi v. Shillingford, (Sharfuddin, J.) 1916 


understand from the pleadings that in the 
lower Court the plaintiff's case was not 
that the sale was not effected under the 
Regulation. We find it from the wording 
of issue No. 5. which is : “ Are the lands 
in suit milik lakhemj of the plaintiff and 
are the defendants 3rd party tenants in 
the said lands, and if so. what effect has 
the sale of putni-teaine under Regula- 
tion VllI of 1819 on it?" This shows 
clearly that the plaintiff’ had acquiesced in 
the sale having been under the Regulation. 
The only dispute was as to its effect. We 
do not find in the plaint any allegation that 
the sale was not under the Regulation, nor 
do we find in the memorandum of appeal 
any distinct allegation that the sale in 
question was not under the Regulation, 
although the lower Court distinctly held 
that it was so. Grounds Nos. 14, 15. IG 
rather go to show that it was accepted by 
the plaintiff' that Sobh Nath Misser and 
his heirs were the defaulting putnidars 
when the pulni was sold and purchased by 
defendant 1st party. For the above 
reasons there can be no doubt that the sale 
of the putni took place under the Regula- 
tion and the purchaser took it free of all 
incumbrances. This also disposes of the 
question of res judicata. It was contended, 
as observed before, that when in a previous 
suit it was held that the disputed lands 
\sexQTnilik and the judgment was upheld 
by this Coui't, the present suit is baiTed by 
the rules of res judicata. In the course 
of arguments it was conceded by the plain- 
tiff’s Counsel that if the sale to Mr. Shilling- 
ford was a sale under the Putni Regulation 
the question of res does notarise. 

We have ali'eady held that the sale was 
under the Regulation and hence no ques- 
tion of res judicata can arise. We now 
turn to the question whether adverse 
possession is an incumbrance within the 
meaning of S. 11 of Regulation VIII of 
1819. The authority relied upon by the 
appellant is the case of Taraprasad Mittra 
V. Iia7n Nursingh Mittra (2). In this 
case it was held that “the purchaser of an 
under-tenure sold at the suit of landlord 
acquires rights higher than those of an 
ordinary purchaser by private contract, 
only to the extent conferred by express 
terms of law. The purchaser of a putni 
talook is not entitled to set at naught all 
decisions arrived at against the defaulting 
putnidar." But we have several more 


recent cases that have held otherwise. In 
the case of Nuffer Chandra Pal G/iowdhry 
V. Rajendra Lai Gosivami (3), it was held 
that “ an encroachment by a trespasser 
comes within the meaning of an incum- 
brance and adverse possession against the 
defaulting putnidar is an incumbrance.’' 

In the case of Khantomonee Dasi v. Bijoy 
Chand Makatab Bahadur (4), it was held 
that a pui'chaser at a sale under Regula- 
tion VIII of 1819 was unaffected by any 
adverse possession of land appertaining to 
the putni talook which had been encroached 
upon. 

The same view was taken in the case of 
Kar?ui Khan v. Brojo Nath Das (5). 

In the case of Gobinda Natha Shaha v. 
Surja Kanta Lahiri (6), it was held that 
“ the purchaser at a sale under Regulation! 
VIII of 1819 is entitled to avoid any; 
incumbrance created by the defaulting pro- 
prietor and is not bound by any adverse 
possession held against the latter.” 

lathe case of Satish Chandra Sinha v. 
Mu7iiana/i Debi (7), it was held “ that 
although the position of a purchaser at a 
sale under Regulation VIII of 1819 may 
not be precisely tliat of a purchaser at a 
sale for arrears of revenue, yet he is not 
privy in estate to the defaulting proprietor 
and he does not derive his title from him, 
as under S. 11 of the Regulation he has 
acquired the property free of all incum- 
brances that might have been created byj 
the act of the defaulter, his representatives 
or assignees and consequently a claim of 
rent by such a purchaser is not barred 
by res judicata by reason of the failure of 
a suit for rent by a previous putnidar onl 
the ground that the relationship of land- 
lord and tenant between the then plaintiff 
and the defendants was not established.” 

The above authority establishes, first, 
that the judgment in the suit mentioned 
above instituted by the then plaintiffs 
against Lachmipat for establishing that the 
lands purchased by the latter in execution 
of his decree against Raja Rajendra were 
mal lands and not milik lands of the Raja, 
does not operate as res judicata and that if 
the possession, of Lachmipat and his succes- 
sors-in-interest was adverse possession then 
the defendant Ist party as a purchaser of the 
defaulting putni can avoid the incumbrance 


(3) (1S98) 25 Cal. 167. 

(4) (1S92) »9 Cal. 787. 
(.S) ('89s) 22 Cal. 244. 

(6) (1899) 26 Cal 460. 

(7) (1912) 15 I. C. 869. 


(2) (1870) 14 W. R. 283 = 6 H. L. R. App. 5. 
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of adverse possession. The words “ is 
sold free of all incumbrances that may 
have accrued upon it by act of the default- 
ing proprietor” in S. 11 of the Regula- 
tion reQuire a little explanation. By the 
words “ defaulting proprietor '* is meant 
the proprietor of the tenure in default and 
these words are not intended to be restricted 
ito the particular proprietor for whose default 
ithe putni was brought to sale. It ^Yas so 
held in the case of Gopendro Chnnder 
Milter v. Mokaddavi Uossain (8). 

For the above reasons we are of opinion 
that there is no legal evidence to show that 
the disputed lands had ever been the mtlik 
lands of Kaja Rajendra and that the lands 
in dispute in the present case have not been 
identified with the plots mentioned in the 
sale-certificate of Lachmipat, except plot 
No. 9 of the plaint and that there having 
been no miliJc lands of the Raja, such 
possession as Lachmipat and his successors* 
in’interest may have had would only be an 
incumbrance within the meaning of S. 11 
of Regulation VIII of 1819 and the pur- 
chase of the putni having been under chis 
Regulation^ the purchaser, Mr. Shillingford, 
purchased it free of all incumbrances. Plot 
No. 9 of the plaint, although identified with 
plots in the sale-certificates of Lachmipat, 
it cannot be treated as a land. It 

may have been in possession of Lachmipat 
and after him of his successor-in-interest, 
but this possession having been adverse to 
the then putnidar was an incumbrance and 
hence avoidable. 

The appeal for the above reasons is 
dismissed with costs. 

Coxe, J.— I agree that the appeal should 
be dismissed. The fact that the suit was 
twice withdrawn, and the proceedings at 
the time of the Record of Rights and before 
the amins, who have inquired into the 
matter, show conclusiyel> that the plaintiff 
has no real idea what lands were covered 
by Lachmipat's purchase in the seventies. 
In this Court although the appeal has been 
pending for years, and although the parties 
have now known for a considerable time 
that the case was about to be taken up, 
yet the learned Counsel, who appeared 
&iir the appellant, made no real attempt to 
identify the land claimed with the lands 
purchased by Lachmipat. So utterly vague 
and indefinite is the claim that, though a 
mass of evidence has been directed to prov- 
ing that the land claimed is identical with 


the land covered by the sale certificates, yet 
learned Counsel devoted the greater pare of 
his argument to contending that his client 
was at any rate entitled to the area of 305 
bighaSy covered by the suit No. 78 of 1873, 
which was a suit brought to set aside a 
sale of the 6th December, 1872, to which 
none of the certificates relate. The oral 
evidence is quite worthless. The principal 
witness is one Garibulla, who declines to 
adhere to any previous statements he has 
made with regard to this land, and would 
doubtless be equally willing to repudiate 
his present statements to-morrov.’ if he 
thought it advisable. 

Assuming that plot No. 9 is identified as 
included in Lachmipat’s purchase, I agree 
that any rights thus acquired were avoided 
by the putni sale. I entirely agree that 
the appellant is not entitled in appeal to 
take for the first time the plea that the 
sale was not a putni sale, when that 
question was never put in issue in the lower 
Court. 

V.B./R.K. 

Appeal dis7nissed. 
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Teunon and Newbodld, dj. 

Bhuhen Behari Nag Mazumdat — 

Auction- Purchaser — Petitioner. 

V. 

Dhirendra Nath Banei-jee and others — 
Opposite Parties. 

Civil Rules Nos. 1083 and 1081 of 1913, 
decided on 28th March, 1916, against the 
order of Sub-Judge,. Khulna, in C. Misc. 
Appeals Nos. 16 and 12 of 1915. 

(a) Civil P. C. (5 of 1908), O. 9, R. 9 and O. 21, 
R. 90 — Application under O. 21, R. 90—0. 9, 
R. 9 is applicable. 

O. 9, R. 9, Civil Procedure Code, applies 
to applications made under O. 21, K. 9® 
setting aside sales. 29 I. C. 395 7 !• 

241. foil. LP. 323 , C. 2.1 

(b) Civil P.C. (5 of 1908), S. 2, 0.21 R. M 
and O. 43, R. 1 (c)— Application to set aside sale 
19 guit w it bill ni 6 Ailing of O. 43p R* 1 (c)« 

SembU . — An application to set aside a sale is 
a proceeding which may terminate in an adjudi- 
cation such as is referred to in S. 3 of the Civil 
Procedure Code and as such it is a suit within 

the meaning of O. 43, R. •, Clause (c). 

(P. 222, C. 2.J 

JaduNaih Kanjilal — for Petitioner. 

Sa/rat Chand/ra Roy Chowdhury —iot 

Opposite Parties. 


( 8 ) ( 1894 ) 21 Cal. 702 . 


Calcutta 


BHur.EN Behaki V , Drikendka Nath 


1916 


Judgment. — These twoapplicabions arise 
out of proceedings for the setting aside of a 
certain Court sale. 

The Sale was held on the 22nd April, 
1912 and was confirmed on the 23rd of 
May of that year. 

Hoinetitne towards the clo^e of 1913 
the judgment-debtor applied under O. 21. 
R. 90, to have the sale set aside. 

This application came on for hearing on 
the 25th July, 19i4 when both parties, 
r. e., the judgment-debtor and tiie auction- 
purchaser applied for time. Both applica- 
tions were rejected, and the petitioner taking 
no further steps his application was dismiss- 
ed for default. 

On the 28bh July, the petitioner applied 
that the order should be reviewed and his 
application for setting aside the sale restored. 
This application for review or restoration 
was dismissed or rejected on the 1 5th 
Januai-y, 1915. 

Against both orders of rejection or dis- 
missal appeals were preferred to the District 
Judge. Both appeals were decreed on the 
25th July, 1915. 

The auction-purchaser has now obtained 
the present Rule calling upon the opposite 
parties to show cause why the District 
Judge’s orders should not be set aside on 
the ground that in neither case did an appeal 
lie. 

In support of the Rule, it is first 
contended that the order di.smissing the 
appliciition to set aside the sale was made 
in the absence of both parties. If so, and 
if the provisions of O. 9 apply, the order 
was one under O. 9, R. 3, and the 
application to have it set aside was 
one under O. 9, R 4. Against an order 
rejecting an application under O. 9, R. 4, 

O. 43 provides no appeal. 

We are unable to accede to bis conten- 
tion. No doubt in the first Court’s order 
of the 28th July dismissing the application 
for setting aside the sale, it is stated that 
both parties had been in default. But by 
part of the same order an application made 
by the opposite party (the auction-pur* 
chaser) is rejected. The inference is that 
he was present. No sugge''tion to the con- 
trary appears to have been made in the 
Court of Appeal and on what after all is a 
question of fact we do nob think that we 
should differ from the District Judge. 

It follows that if the provisions of O. 9 
apply to applications for setting aside sales, 
the application in the present case was dis- 
missed under O. 9, R. 8, and the applica- 


tion to have that dismissal set aside was 
made and rejected under O. 9, R. 9. 

The question in the Rule then is 
virtue of the provision of O. 9, 
R. 9, and of O. 43, R. 1 , Clause (c) an appeal 
lien against an order refusing to restore an 

application made under 0.21, R. 90, and 

dismissed for default. 


can see no reason 


J u 


piiucipie wny 

U. 9, R. 9 should not be held applicable 
to applications for setting aside sales and in 
support of the view that the rule does apply 
in such Cases we have direct authority in 
Diljaii Nichha Bibi v. Hemanta Kumar 
^oy{V) and in ^afdar Ali v. Kishan 
Lal{f). We, therefore, hold 0. 9, R. 9, 
to bo ujiplicable. 


The next question then is whether 
O, 43, R, 1, Clause (f), confers a right of 
appeJ against an order made under O. 9, 
R. 9, retusing to restore an. application for 
the setting aside of sale. In other words, 
question is whether for the purpose of 

O. 43, R 1 an application for the 
setting aside of a sale is a suit. 

There can be no doubt, we think, that an 
application to set aside a sale is a proceed- 
ing which may terminate in an adjudi- 
cation such as is referred to in S. 2 of the 
Code, and if the question had been res 
Integra we should have been prepared to 
hold that it was a suit within the meaning 
of O. 43, R. 1, Clause (r). 

But in a series of cases of which the 
latest is CJiaru Ch mdra Ghosh v. Chandi 
Charan Roy (3) the contrary view has been 
taken, and, in the present Ciise, as it is open 
to us to interfere under S. 115 of the 
Code, we are not disposed to make a reference 
to the Pull Bench. 


From the order of the District Judge it 
IS clear that in dismissing and again in 
refusing to restore the application, the 
Munsif erred in attributing to the applicant 
a default or laches which was in fact the 
default or laches of the Court and its 
officers. Proceeding, therefore, in our 
revisional jurisdiction we adopt as our own 
the order made by the Subordinate Judge 
on the 22nd July, 1915, in so far as it sets 
aside the orders made by the Munsif on the 
25th July, 1914 and 15th January, 1915, 
and direct that the Munsif do now proceed 

to hear the application for setting aside the 

(0 ( 1915 ) 29 I* C. 395. 

(2) (1910) 7 I. C 241. 

(3) (1915) 27 I- C. 492. 
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sale, and determine the same on the merits. 
Costs in all Courts w'ill abide the result. 
We assess the hearing fee in this Court at 
two gold mohurs. 

V. K,/R. K. 

Case reynitted. 
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N. R, Chatterjea and Newbocdd, JJ. 

Imam Ali Patwari — Plaintiff — Appel- 
lant. 

V. 

Arfatunessa and another — Defendants — 
Respondents. 

Appeal No. 834 of 1914, decided on 14th 
January, 1916, from Appellate Decree of 
Dist. Judge, Noakhali, dated 3rd Janu- 
ary, 1914. 

(a) Mohammaclaa Law — Divorce — Kabinnama 
‘—Condition giving right to %vife to divorce 
hatband if he does not reside io her father’s 
house is void. 

The condition in a kabinnama that the 
husband should live with the wife in her 
father*s dw*elUng bouse and on the breach 
of this condition she would be entitled to 
divorce him is void under the Muhammadan 
Law. (P. 223, 2 -J 

(b) Muhammadan Law — Restitution of con* 
jngal rights — Suit for — Husband having co- 
wives paring prompt dower and providing 
separate residence for defendant— Husband held 
entitled to decree. 

Where in an appeal against the dismissal of a 
suit by the plaintiff for restitution of conjugal 
rights, on the grounds that the plaintiff had not 
paid the prompt dower and that the defendant 
fthe wife) could not be compelled to live in 
the plaintiff's house with the other co-wives, 
it was represented to the Appellate Court 
that the plaintiff had deposited the amount 
of the prompt dower in the lower Court and 
that he had set apart a separate hut within 
his compound for the residence of the defen- 
dant: 

Htld^ that under the circumstances there was 
no reason why the plaintiff should not be given 
a decree for restitution of conjugal rights. 

[P. 223, C. 2.J 

Momesh Chandra Sen — for Appellant. 

Gunada Charan Sen — for Reapondents. 

Judgment* — This appeal arises out of a 
suit for restitution of conjugal rights brought 
by the plaintiff, who is a Muhammadan, 
against his wife. 

The defence ' was that at the time of the 
noarriage it was agreed by a kabinnama 
that the husband would reside with the 
^fe in her parent’s house and that in case 
he did not act according to the agreement, 


she would have the power to divorce him. 
Now, the condition in the kabinnama that 
the husband should live with the wife in 
her fatber’s dwelling house and if he broke 
this condition she would be entitled to 
divorce him, is void under the Muham- 
madan Law. It was so held by this Court 
in the suit brought by the respondent 
against the appellant for a declaration that 
a divorce made by her was valid, and for 
recovery of the dower money. [See the 
case of Imam Ali Patwari v. Arfatnn- 
yiessa (1)]. It is contended that that 
case merely decided that the condition as 
to divorce is illegal ; but that decision was 
based upon the ground that the condition 
that the wife shall be at liberty to live 
with her parents is void. We may also 
refer to Macnaghten’s Principles and Prece- 
dents of ^luhammadan Law, in which it 
is laid down that “ according to the 
Muhammadan Law such an agreement 
is illegal and, therefore, it is not incumbent 
on the husband to abide by it, and he 
has full power to carry his wife to 
his own house provided he shall have paid 
the amount of her dower, but in the 
event of his not having done so, she is 
at liberty to object until the amount is 
paid. ” In Wilson’s Digest of Anglo- 
Muhammadan I^aw, S. 56, the law is stated 
thus ; “ A condition that the wife shall, 

though adult, be at liberty to live in 
the house of her parents, is void, and the 
husband is entitled notwithstanding it to 
insist on the wife residing with him in his 
own house, provided he has paid the dower, 
or the prompt portion of it.” That being 
the law the defendant is bound to reside 
with her husband. 

The learned District Judge, however, 
has dismissed the suit on two grounds, the 
first being that the plaintiff has not paid 
the prompt dower, and secondly that the 
defendant cannot be compelled to live in 
the same house with the other co-wives. 

It is represented to us on behalf of the 
appellant that he has already deposited the 
amount of the prompt dower in the Court 
in which execution of the decree (obtained 
by the defendant) was pending ; aod it is 
also stated that he has set apart a separate 
hut within his compound for the residence 
of the defendant . Under these circum- 
stances, we do not see any reason why the 
plaintiff should not be given a decree for 
restitution of conjugal rights. 


(i) (1913) 3* C. 87. 
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It is next contended on behalf of the 
defendant that although according to 
Muhammadan Law the wife may be bound 
to reside in her husband’s house, the Court 
may, on a proper case being made out, 
select a proper place of residence for the 
wife other than her husband’s house. AVe 
are pressed to exercise our discretion in the 
matter of residence of the defendant and to 
direct that she be allowed to reside in her 
lather's house and not in the house of her 
husband where he is living with his two 
other wives. It appears, however, that 
before the institution of this suit she had 
for some time lived with her husband, the 
plaintiff, in his house with another co-wife 
without any objection. Tlie plaintiff', we 
[U*e informed, is her third husband ; and 
having regal’d to the fact that she did once 
reside with her husband in his house with 
another co-wife, we are unable to hold that 
the plaintiff's house is not a proper and lit 
place of residence for her. 

The decree of the lower Appellate Court 
is, therefore, set aside and a decree is passed 
against defendant No. 1 for restitution of con- 
jugal rights. Before, however, the plaintiff 
is allowed to execute the decree he must 
satisfy the Court of first instance that he 
has paid the amount of the prompt dower 
into Court, and that he has also set apart 
a suitable house for separate residence of 
defendant within the compound of the 
plaintiff’s own house. 

We order that each party must bear its 
own costs in all the Court. 

V. H./K. K. 

Appeal allowed. 
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N. K. Chattekjea and Greaves, .JJ. 

Narendra Chandra Lahiri — Decree- 
holder —Appellant. 

V. 

Afifanessa Bibi and others — Judgment- 
debtors — Respondents. 

Appeals Nos. 28S to 293 of 1912, decided 
on 13th January, 1915, from the order of 
Dist. Judge, Rangpore, dated 15th March, 
1913. 

(a) Bengal Tenancy Act (8 of 1885), Sch. 3, 
Art. 6 — Art. 6 as amended by Act ( 1 of 1906), 
governs execution application of decree detained 
^ CO- sharer for his share of rent. 


The special limitation provided by Article 6 
of .Schedule HI of the Bengal 'I'enancy Act, as 
amended by .Vet l of 1908. Eastern Bengal and 
Assam Tenancy Act, governs an application for 
e.xfccutionof a decree obtained by a co-sharer 
landlord for his >hare of the rent in a suit to 
which the other co•.^hare^s were not parties, the 
decree being for a sum of money not e.vcecding 
500. 3 I. C. 389, foil. 17 1 . C. 207. 

dis^. from, 224, C. 2 & P. 225, C. 2.] 

(b) Bengal Tenancy Act (8 of 18S5), Sch. 3, 
Art. 6— Art. 6 applies only where at least some 
provisions of the Act are applicable to the 
tenant judgment-debtor. 

Article 6 is applicable when the decree has 
been ni.ule in a suit betueeii b'ndlovd and tenant 
to U’/ioni (and not to the provisions of the 

Act are applicable, it being immaterial that all 
tlie provisions of the Act are not applicable. 
20 1 . . S33 foil. [P. 225, C. 2.] 

yiage/tdra Nath Ghost — for Appellant. 

Judgment. — The question raised in 
these apiieals is, whether an application for 
execution of a decree obtained by a co-sharer 
landlord for his share of the rent, in a 
suit to which the other co-sharers were not 
parties, the decree being for a sum of 
money not exceeding Rs. .oOO, is governed 
by the special limitation provided by 
Article G of Schedule III, of the Bengal 
Tenancy Act, as amended by Act I of 1903, 
Eastern Bengal and Assam Tenancy 
Amendment) Act* 

Under that Article an application for 
e.xecution of a decree made in a suit between 
landlord and tenant to whom the pro- 
visions of the Act are applicable, and not 
being a decree for a sum of money exceed- 
ing Ks. 500, must be made within three 
years of the date of the decree. The decree 
in each of these cases did not exceed 
Rs. oOO and was made more than three 
years before the date of application for execu- 
tion, and the question, therefore, is 
whether the decrees were made in suits 
between landlord and tenant, to whom 
the provisions of the Bengal Tenancy Act 
are applicable. 

Now, a co-sharer landlord is a landlord, 
though he may be in separate collection of 
bis share of the rent under an arraDgement 
with the tenant. The suits, therefore, were 
between landlord and tenant. Then, some 
of the provisions of the Act are applicable 
to a co-shai*er landlord, though not all, so 
that unless it is necessary that all the pro- 
visions of the Act should apply, the cases 
come within the purview of Article 6 of 
Schedule III of the Act. It has, however, 
been held that it is sufficient, if some of the 
provisions apply. 
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The question has been considered i n sevei'al 
oases by this Court. In Thakomoyii Dassi 
Mohtndra Nath Dey (1), Mookerjee and 
Vincent, JJ., held that an application for 
execution of such a decree obtained by a 
co-sharer landlord is governed by Article 6. 
In a later case, K. B. Dntt v. Gostha 
Behary Bhuiya (2), Brett and Shailuddin, 
JJ., held that the Article does not apply to 
a decree obtained by co-sharer landlords. 
The learned Judges, however, observed : — 

** The suit was not one brought by the 
present petitioners as co-sharer landlords 
under the provisions of S. 148-A or 
S. 158-B of the Bengal Tenancy Act, and, 
in such circumstances, the decree which 
they obtained was a simple money-decree, 
and, so far as we can ascertain from the 
materials before us, there is nothing to 
indicate, that, in that decree, the petitioners 
invoked the application of the provisions 
of any section of the Tenancy Act. In our 
opinion, the present case is distinguishable 
from the case of Thakomoni Dassi v. 
Mohendra Nat/t Dey (1), on which the 
lower Courts relied, so that, even if we 
were prepared to follow the decision in 
that case, as to which it is not necessary 
for us in this case to express any opinion, it 
would not, in our opinion, be applicable to 
the facts of the present case.” I'he distinc- 
tion relied upon appai'ently was that in the 
earlier case two provisions of the Act were 
applied for the beneht of the landlord, viz., 
that a decree for damages was made at the 
full rate mentioned in S. 68, and Article 2(^) 
of Schedule III was applied to enable the 
landlord to obtain a decree for rent for four 
years, whereas if the provisions of the Act 
were inapplicable, he could have obtained a 
decree for rent only for three years, and 
interest only at the contract rate. In the 
present cases also, it appeal's that damages 
at the full rate mentioned in S. 68 were 
awarded in some of the suits, and some of 
the suits were decreed for rents for four 
years. So the distinction relied upon by 
Brett, J., exists in these cases also. 

•S'. B. Duit's case (2) has not been 
followed in subsequent cases. In Khetra 
Mohan Chatterjee v. Mohim Chandra 
Dm (3), Oamduff and Beachcroft, JJ., 
said that they were disposed to follow 
the views expressed in Thakomoni 
DasH V. Mohendra Natk Dey (1) 


u) (1909) 3 I. c. 389. 

I2) (1912) 17 I. C. 207. 

(3) (1913) 18 I. C. S 9 S. 

1916 Cal.— 29 & 30 


rather than the later ruling of Brett 
and Sharfuddin, JJ., in K. B. Dutt 
V. Gostha Behary Bhuiya (2). In a still 
later case, Mrilyunjoy v. Bhola Noth (4). 
Mookerjee and Beachcroft, JJ., declined to 
follow K. B. Dutt's case (2), and ix)inted 
out that, that case overlooks the fundamental 
fact, that Article 6 is applicable where the 
decree has been made in a suit between 
landlord and tenant to whom (and net ‘ to 
which’) the provisions of the Act are 
applicable. They observed: '‘The vital 
point to determine is. consequently, whether 
the provisions of the Act are applicable to 
the landlord and tenant between whom this 
suit has been instituted : it is immaterial 
that all the provisions of the Act are not 
applicable to the suit,” and following 

case (1) held that the decree 
was barred by limitation. Again, in Appeal 
from order No. 562 of 1912 (decided on the 
26th January, 1914) K. B. Dutt's case (2) 
w'as not followed and the view taken in 
Thakomoni Dassi v. Mohendra Nath 
Dey (1) and Mntyunjoy v. Bhola Nath (4) 
referred to above was accepted as correct. 
In Kedar Nath Banerjee v. Ardha Chundur 
Boy (5), Banerjee, J., in discussing Article 6 
of the Act, as it stood before the amendment, 
pointed out ” that the Article speaks not of 
decrees for rent, nor of decrees in suits 
between landlord and tenant, but of decrees 
made under the Act.” In the Article as 
amended, the words are “decree or order 
made in a suit between landlord and tenant 
to whom the provisions of this Act are 
applicable.” 

We are of opinion that the Article as 
amended applies to the decrees in the 
present cases. The appeals must, accord-i 
ingly, be dismissed. 

V.B./R.K. 

Appeals dismissed. 

(4) (19*3) 20 I. c. 833. 

(5) (1902) 29 Cal. 54. 
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WAIiMSLEV AND ROE, JJ. 

Baj Gobind SBigh — Plaintiffs Petitioner. 

v. 

Behari Pathuk and another — Defendants 
— Opposite Parties. 

Civil Rule No. 319 of 1915, decided on 
4th June, 1916, against the Order of Munsif, 
3rd Court, Chapra. 
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la) Civil P. C. (5 of 1908). O. 9. R. 13-Appli. 

cation to set aside p.ifU decree to lower Court 
when appeal is preferred by other judgment- 
debtors and lost does not lie. 

In a mortgage suit a judgment-debtor against 
whom an ex purte decree had been passed sub- 
mitted an application under O. 9. K. 13, 
(.'ivil Procedure Code asking to have the^.v parte 
decree set aside, and with the consent of both 
the parlies the decretal amount was deposited in 
Court by the judginent-de!)tor. but afterwards 
the decree-holder objected to tliis deposit. The 
Munsit overruled his objection and passed an 
order declaring the validity of the deposit and 
granted the application for re-hearing the suit. 
The other judgment-debtors who had appearetl 
liad appealed from the decree but had failctl : 

Held, that the .Munsif had no longer jurisdic 
lion to entertain an application uniler O. 9. 
i\. 13, Civil Procedure Code. 30 Mad. 33^ and 
3S i. al. 394, ref. to. [P. 226. C. 1 it 2.] 

(b) Civil P. C. (5 of 1908), S. 47 — Id ex paric 

mortgage-decree deposit by consent of parties 
was made along with application to set aside 
decree— Application was untenable — Judgment 
was free to enforce the agreement of parties. 

Held, further, that the jutlgmeni-debtor was 
entitled to take sucli steps as he was ativised f<) 
enforce tire agreement. (P. 227, C. i.J 

Niron Narayan Siivjh — for Petitioner, 

Rajendra Prosad — for Opposite Parties. 

Walmsley, J. — The facts out of which 
this application arises are as follows: — The 
petiti'<ner obtained a mortgage-decree on the 
20th August, 19(i8 on contest against one 
Behari and ex parte against defendant 
No. 2, Rimdhani, who is now the opposite 
party. Behari appealed to the District 
Judge but his api)eal was dismissed. The 
decree-holder then applied to have the 
decree made absolute and after securing an 
order to that effect, he took out execution 
proceedings and caused the mortgaged 
property to be sold. He purchased it him- 
self and was put in possession on the 15th 
September, 1914. On the 30th November, 
,1914, Ramdhani, against whom the decree 
mad been passed ex parUy submitted an 
application under O. 9, R. 13, Civil 
Procedure Code, asking to have the e.v parte 
decree set aside. On the 30th of January, 
some sort of agreement was arrived at 
between the parties to the effect that 
Ramdhani should pay into Court the 
decretal amount : and on that being done, 
the decree-holder should relinquish his 
claim to the property. Ramdhani deposited 
in Court the decretal amount as set out in 
the original decree which had been passed 
some six or seven years earlier. The decree- 
holder objected to this deposit and on the 
10th March, the learned Munsif heard 


Pleaders on both sides and recorded the 
following order : — “ In this view of the 
case the deposit made should be considered 
to be good. The re-hearing petition should 
be granted after setting aside the decree.' 
After this the necessary orders will be' 
passed on the applicant moving the Court.”! 
The decree-holder obtained a Rule from this- 
Court on the opposite party to show cause! 
why the order just mentioned should not be^ 
set aside on the grounds stated in the[ 
petition. 

It has been urged before ug on behalf 
of the decree-holder, firstlyy that the 
Munsif bad no jurisdiction to entertain an 
application under O. 9, R. 13 ; seco^idly, 
that he acted with material irregulai’ity 
in not ret-iuiring from the judgment-debtor 
compliance with the retjuisition of 0. 9, 
R. 13, Civil Procedure Code ; and thirdlyy 
that the judgment-debtor’s application was 
barred by limitation. 

With regard to the fimt contention, the 
argument on behalf of the decree-holder 
is that inasmuch as the defendant, Behari, 
appealed to the District Judge against the 
original mortgage-decree and that appeal 
was dismissed, the Munsif had no juris- 
diction to entertain an application under 
0. 9. R. 13; and our attention has 
heen drawn to the case of Sankara Bhatta 
v. Siibraya Bhatta (1), That case seems 
to me authority for holding that the 
Munsif had no longer jurisdiction to enter- 
tain an application under 0. 9, R. 13, in 
respect to the mortgage-decree. The same 
view was taken in the case of Kumud Nath 
Roy Chotvdhry v. Jatindra Nath ChoW’ 
dhry ( 2 ). I think, therefore, that the 
Munsif ’s order restoring the original mort- 
gage suit was made without jurisdiction. 

It has been urged, however, by the 
learned \’akil for the judgment-debtor 
that this is a case in which we should 
not interfere. It appears to me, how- 
ever, that the order passed by the learned 
Munsif has left matters in such confusion 
that if it is allowed to stand, the parties 
may be put to extremely contentious 
litigation. I find it impossible to under- 
stand what the Munsif really intends to 
do. Another reason which influences me 
is this : the judgment-debtor alleges that 
there was a binding compromise between 
the parties that if the amount due under 
the decree at the date on which it was 
originally made were deposited by the 

(t) (1907) 30 Mad. 535. 

(2) (1911) 38 Cal. 394 = 9 I- 'S9. 
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judgment*debtor, the decree-holder would 
give up the property. The decree-holder, 
however, denies that the compromise was 
exactly in these terms. He says that 
what he stipulated for was the amount 
due under the decree at the time when he 
purchased the property, rhe only piece 
of evidence is the order recorded by the 
Munsif and I think that as the decree- 
holder differs regarding the exact tenns 
of the compromise, he should be allowed 
-an opportunity of proving that the terms 
were as he states. That is the second 
reason for thinking that the case, is not 
one in which we should decline to inter- 
fere. I, therefore, make the Rule abso- 
lute, reverse the order of the Munsif 
setting aside the original decree and 
restoring the original suit. Under the 
peculiar circumstances of the case, I 
make no order as to costs. 

Roe. J.-I agree, for the reasons given 
by my learned brother, that the ex parte 
deciee could not be set aside by the 
Munsif. There being no application on 
the record to set aside the sale, that sale 
must stand good. The judgment-debtor 
may take such steps as he may be 
advised to take for enforcing the compro- 
mise arrived at between the parties on 
the date of the Munsif’s order. 

V.B./R.K. 

Rule made absolute. 
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Richardson and imam, JJ. 

Mejajennessa Bibi — Defendant — Appoi- 
nt. 

v. 

Sheikh Didary — Plaintiff — Respondent. 


First Appeal No. 273 of 1915, decided 
on 24th November, 1915, against the 
Order of Dist- Judge, Dacca, dated i6th 
March, 1915. 

(•) Civil f. C, (5 of 1908), O. 41, R. lO, (2)— 
Order refoting to set aside order rejecting appeal 
under O. 41, R. 10, (2) is not appealable. 

No appeal lies from an order refusing to set 
aside an order rejecting an appeal under O. 41, 
R. 10, Clause (2), Civil Procedure Code, i9<^. 
30 All. 143, appr. [P. 228, C. 2.) 

P.C. (5of 1908), S. 115, 0. 41, R. 10. (2) 
refusing review of order rejecting app^ 
Coart would not intarfore in revuion* 

A High Conrc ought not to interfere in revi- 
-alon with the order of a lower Appellate Court 


determining that in its view there was no good 
ground for a review of its order rejecting .11 
appral under O. 41, R. 10, Cl.iuse (2), (!ivil Pro- 
cedure Code, 190S. [P. 22S, C. 2.) 

(c) Civil P. C. (5 of 1908), O. 41. R. 10 (2)— 
Appeal rejected under O. 41, R. 10, (2) — Applica 
tion for restoration may be treated as one for 
review of order rejecting appeal. 

Sc-mb/c. — An application for restoration of an 
appeal rejectetl under U. 41, K. 10, clause (2), 
Civil Procedure Code, I908, may be treated as 
an application for review ot the order rejecting 
the appeal. |P. 227, C. 2.J 

Rajendra Chandra Guha — for Appel- 
lant. 

Suremlra Xath Guha — for Respondent. 

Judgment. — This matter arises out of 
an appeal which was hied in the lower 
Appellate Court on the 9th September, 

1914. On a subsequent dale the respon- 
dent applied that the appellant should be 
directed to give security for costs and, on 
the 20th November, 1914. an order was 
made requiring the appellant to furnish 
security for the costs which had been 
incurred in the first Court and the costs 
which might be incurred in the Appellate 
Court, 'i'his security was directed to be 
furnished by the 30th November, 1914. 
As the learned Judge of the Court below 
observes in his order of the i6th March, 

1915, practically six extensions of the 
time were given to the appellant to fur- 
nish the security required from him. 
However, the security was not furnished 
and on the 4th January, 1915, the Judge 
passed an order which is in effect an order 
rejecting the appeal under O. 41, R. 10, 
Cl. (2), Code of Civil Procedure. Then 
on the i8th February, 1915, the appellant 
presented an application for the restora- 
tion of the appeal to the file. I'hat 
application, the learned Pleader who now 
appears for the appellant argues, is to be 
treated as an application for review of 
the preceding order of the 4th January, 
1915. So far we may agree with him. 
Unfortunately the learned District Judge 
on the 5th February, 1915 without notice 
to the respondent passed an order restor- 
ing the appeal on condition that the 
appellant deposited thesecurity demanded 
in cash. I’he requisite amount was after- 
wards deposited and on the 13th March, 
the appeal came on for hearing. On that 
day the respondent challenged the order 
of the 5th February on the ground that it 
had been made without notice to him. 
The learned Judge held, by the judgment 
complained of dated the i6th March, 
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that this contention was correct and 
regard being had to the terms of the first 
proviso of R. 4 of O. 47. Code of Civil 
Procedure, we are unable to sav that the 
view taken by the learned Judge was 
wrong. i he position there is that the 
order of .ah February. 1015 is not binding 
on the respondent. I'he argument on 
behalf of the appellant on that state of 
things comes to this that if the order is 
to be vacated as an order not binding on 
the respondent or is to be treated as null 
and void, he is entitled to a proper order 
on his application dated the ist l ebruary 
1915. He contends that the learned Dis- 
trict Judge in the order of the 6th March 
did not deal with the merits but merely 
decided that he had no power to review 
the order of the 4th January, 1915 
after that order had once been made 
and that that view was inconsistent with 

the decision of the I’rivv Council in the 

% 

case of Balivant Singh v. Daulal Singh (i). 
Reading the order as a whole, however, 
it does not appear to us that the learned 
Judge intended to say that he had no 
power to review an order made under 
(). 41. R. 10, Clause (2), Code of Civil 
Procedure. In every case of course the 
power of a Court to review an order 
depends upon the circumstances of the 
case ; that is to say, the circumstances 
may be such in a particular case that no 
application for review can be successfully 
made. In such a case it is possible for 
the Judge to say that he has no power to 
review the order, not because the juris- 
diction is lacking but because there is no 
ground on which an order for review can 
be properly made. It seems to us that it 
was in that sense that the learned District 
Judge referred to his power of review in 
the present case. The conclusion at 
which he seems to have arrived is that 
he could find no good ground for review- 
ing his order of the 4th January, 1915. 
If fchat is the conclusion to which the 
learned District Judge came, it is a 
sufficient answer to the contention that 
no order has been passed on the merits of 
the application of the ist February, 1915. 
'The learned District Judge clearly had 
that application in his mind when he said 
that no reasons had been suggested 
before him for holding his order rejecting 
the appeal wrong in any way or liable 
to review. If the application of the 

(i) (1886) 8 All. 3 * 5="*3 I. A. 57 (P. C.) 


ist ^■ebrllary, 1915 was not explicitly 
mentioned, the order made on the 
i6th March, 191; was in substance an 
order determining that there was not 
good ground for acceding to that applica- 
tion. In that view of the matter, it is 
impossible to us now to make an order in 
the appellant’s favour. 'J'he case comes 
to us in two ways. .An appeal was filed 
on the r6th March. 1915 and at the same 
lime a Rule was obtained from this 
Court upon the respondent to show cause 
why the order referred to should not 
bt: ^et aside. 'Fhe appeal is clearly fromi 
an order refusing to set aside an 
order rejecting an appeal under O. 41, 
R. ro. Clause (2), Code of Civil Procedure. 

I hat no appeal lies from such an order 
was decided by a Bench of the Allahabad 
High Court in the case of Firozi Begamv. 
Abefnl Latif Khan (2). We see no reason 
to clifler from the view there taken and 
the appeal is accordingly dismi.s.sed. As 
to the Rule, it the order of the i6th 
March. 1915 is, as in our opinion it is, 
an order determining that in the view of 
the District Judge there was no ground 
for a review of the order of the 4th 
January. 1915, it is clearly an orderwith 
which this Court ought not to interfere 
in (lie exercise of its revisional jurisdic- 
tion. The Rule must consequently be 
discharged. We make no order as to 
costs either in the appeal or in the 
Rule. 

V.B./K.K. 

Appeal dismissed ; Rule discharged. 
(2) (190S) 30 All. 143. 
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Chaudhuri, J. 

iWitional Bank of India, Ltd . — Plain- 
tiffs. 

v. 

A. K. Ghuznaid — Defendant. 

Appin. in Original Civil Suit No. 1152 
of 1914, decided on 2nd August, igiS* 

(a) Civil P. C. (5 of 1908), O. 21, R. 41— Ap 
plicatioD for examinatioD of jadgmentodebtor 
can be made at any stage. 

.\n application for examination of the judg- 
ment-debtor under O. 21, R. 41, Civil Procedure 
Code, can be made at any stage of the execution 
proceedings. [P. 229, C. 3.1 

(b) Civil P, C (5ofl908).O.21. R.41— 
aminatioD of judgment debtor under O. 21. 
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R.4i — Order may be made ex parte on verified 
tabular statement. 

An order for examinaiion of judgment*debtor 
under O. 21, R, 41 may be made fx parte on a 
verified tabular statement but it is open to the 
Court to hear the objections of the person 
summoned before he is actually examiivcd. 
17 Bom. 514, rel. on. [P. 229. C. 1 & 2.I 

(c) avil P. C(5 of 1908), O. 21. R. 41— Exami- 
nation of jndgmentxdebtor under O. 21, R. 41 — 
Application should be encouraged when it is 
necessary to prevent dilatory and expensive 
execution proceedings. 

The application for examination of judgment- 
debtor under O. 2t, R. 41, should be encouraged 
where it may be necessary to prevent unduly 
dilatory, troublesome and expensive execution 
proceedings. It is not compulsory on the 
decree-holder to exhaust all the usual methods 
of execution before applying under this rule, but 
this procedure must be resorted to only when 
there is any difficulty about obtaining sufficient 
particulars of the judgment-debtor’s property. 

[P. 229, C. 2 & P. 230. C. I.} 

A* A, Avetoom — for Plaintiff?. 

B. G. Muter — for Defendant. 

Judgment. — A question has arisen in 
connection with this matter as to the 
procedure to be followed and the requisi- 
tes for obtaining an order under O. 21, 
R. 41, which corresponds to O. 42, 

R. 32 of the English Supreme Court 
Rules of 1S83. In England an applica- 
tion has to be made by summons before 
a Master in Chambers. If the debtor 
has appeared to the writ by a Solicitor, 
the summons must be served at the 
address for service, and an affidavit to 
that effect is necessary. Although our 
O. 21, R. 41, is an amplification of 

S. 219 of Act VIII of 1859 modified by 
S. 267 of Act X of 1877, cases under it 
are rare. In fact careful search among 
the records of this Court has resulted 
in the discovery of three cases only. 
It appears that those applications were 
made on verified tabular statements in 
the form directed by O. 21, R. ii, 
sub-clause (2), and were ex parte. In the 
case of In re Premji Trikumdas (i), the 
application appears to have been made 
ex parte. Our Court has framed no 
special rules with reference to this matter, 
and I must, therefore, hold that the 
present application, which was made ex 
parie on a verified tabular statement, is 
in order. 

The defendant has been served with 
the order for his examination, and has 
uow appeared by Counsel and urges that 
the order should be set aside. As our 


procedure allows such an order to he 
made ex parte, I am of opinion that it is 
r>pen to the Court to hear the objections 
of the person sumnioned, before lie is 
actually examined. In the Bombay case 
above cited, the party ordered to be 
e.xamined applied on summons to liave 
the order set aside. 1 think that proce- 
dure should ordinarily be followed. I 
have, however, treated this as an appli- 
cation to set aside my original order, 
and, as tlie plaintiff Bank was prepared 
to go on with the matter on that basis, 

I have not required a formal written 
application. 

Counsel for the judgment-debtor has 
urged that the order should be set aside, 
as the decree*holders have not shown 
what steps they have taken to enforce 
the decree and the result thereof ; that 
in fact they have taken no steps at all ; 
that the Court should not make such an 
order before the usual methods of execu- 
tion are exhausted. He relied upon a 
passage in V'dwards on E.xecution to 
that effect (Edition 1S88), which does 
not appear to be based upon any reported 
decision. I find no such statement in 
.Anderson on Execution (Edition 1889). 
I, therefore, look upon the passage cited 
as an expression of the writer’s opinion. 
The object of the rule is to be obtain 
discovery for purposes of execution to 
avoid unnecessary trouble in obtaining 
satisfaction of money-decrees. It is a 
useful rule, but orders for discovery may 
operate harshly against the parl> directed 
to give discovery and ought not to be 
lightly made. An order for personal ex- 
amination is likely to operate still more 
harshly and cause unnecessary harass- 
ment and obviously ought not to be made, 
unless the Court is satisfied about the 
hatia fides of the application and urgent 
necessity for it. It appears to me that 
it can be made at any stage of the 
execution proceedings, and keeping in 
view the observations I have made, such 
applications ought not to be discouraged. 
They may perhaps be usefully encouraged 
to prevent unduly dilatory, troublesome 
and expensive execution proceedings. I 
do not agree with the view that it should 
only be made when all other methods 
have been exhausted. 

Counsel for the judgment-debtor has 
strongly urged that the decree-holders 
do not appear to have taken any trouble 
to find out for themselves what properties 


0 ) (1893) 17 Bom. 514- 
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the defendant has, they have not shown 
that there is any difficulty in finding 
them out : that their allegations about 
his liabilities are vague : and that, upon 
the materials before the Court, their 
apprehension that the decree may prove 
infructuous, is baseless. I quite agree 
that the enquiries made by the decree- 
holders were perfunctory and tiiat, with- 
out much trouble or e.-cpense, they could 
have got particulars. In connection with 
this point 1 must note the fact that 1 
was not prepared to make the order on 
their tabular statement, which omitted 
to state the grounds of belief and sources 
of information. We do not accept such 
verification, and I. therefore, asked for 
fuller particulars, when an additional 
affidavit was filed. But even now it 
does not appear to me to be satisfactory. 

I have no reason to doubt the bona jides 
of the application, but 1 am not satisfied 
that there is any difficulty in obtaining 
sufficient particulars about the property 
belonging to the judgment-debtor by an 
inspection, for instance, of the Collector- 
ate Records of Mymensingh. I think the 
application has been put forward hastily 
— perhaps in view of the approaching 
long vacation. I'he judgment-debtor has 
also urged, without questioning the 
jurisdiction of the Court to make such an 
order, that the defendant lives and has 
his properties outside the local jurisdic- 
tion of this Court, and as the decree 
must eventually be transferred to a 
District Court for e.xecution, the applica- 
tion is premature. I do not think so. In 
order to obtain a transfer to a District 
Court the decree-holders have to swear that 
there are properties in that District, which 
is, to my mind, a ground for making such an 
application before applying for the trans- 
fer. 'I'he defendant has through his Counsel 
offered to give particulars of his property 
to the plaintiff Bank, and the Bank has 
offered to treat the information as con- 
fidential, but Counsel has asked me to 
decide his application on its merits with- 
out reference to the offer made. I have, 
in consideration of the facts before me, 
decided to withdraw the order at present. 
The defendant has not appeared per- 
sonally, and we have not his personal 

affidavit. An affidavit by his agent that 
there is no reason to apprehend that his 
principal is likely to alienate his proper- 
ties, is not satisfactory. Taking all the 


circumstances into consideration, I make 
no order for the costs of this application. 

This order will not affect any future 
application, but I hope it will not be 
necessary. 

V. n./K. K. 

Order withdrawn. 
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WOODKOFFE AND MULLICK. JJ. 

National Insurance and Banking Co.,_ 
/./f?.-- Defendants — Petitioners. 

v. 

Biswambar Chotvdhurg — P\a.inU(t and 
another Defendants — Opposite Parties. 

Civil Rule No. 40 of 1915. decided on 
28th May, 1915, against the Judgment of 
Munsif, ist Court, Patiya. 

Cause Court’s Act (9 of 
lo87), S. 25— Objection to jurisdiction can for 
the first time taken in revision. 

A revision application based mainly on the 
ground that the Small Cause Court had no 
jurisdiction to try the suit, an objection which was 
never taken in the lower Court, has no merits 
and the High Court will not interfere. 

„ , fP. 230, C. 2.J 

Ham Charan Mojumdar and Nagendra 
yath Ghose — for Petitioners. 

Probodh Kumar Das — for Opposite 
Parties. 

Judgment. — It does not appear to us 
in this case that there are any merits 
which should induce us to interfere upon 
this application, which is mainly based 
upon the ground that the Small Cause 
Court had no jurisdiction to try the suit. 
No objection of this kind seems to have 
been taken in the lower Court and from 
the report which the learned Munsif has 
.submitted to us, it would appear that no 
such objection was taken. He says that 
if such an objection had been taken, it 
would have been found mentioned in the 
findings or the judgment as is usually 
done in other cases. He further points 
out in his report that “ it is significant 
that Bona Charan Nandi, who swore 
two affidavits on behalf of the petitioners, 
did not mention this fact in his first 
affidavit, and on receipt of intimation 
from Calcutta he swore a second affidavit 
to that effect.” 

We may point out, further, in this case,, 
the disadvantage to which the plaintiff 
might be put by the absence of objection 
as to jurisdiction and the allowance of 
this application— in that, though his- 
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claim was for Rs. 156 he abandoned 
Rs. $6 of that claim in order to bring the 
matter within the jurisdiction of the 
Court. In these circumstances, it appears 
to us that the matter being one of discre- 
tion we should not interfere and we 
accordingly discharge the Rule with costs. 
As this Rule has been three times argued, 
we assess the hearing fee at three gold 
mohurs. 


V. B./R. K. 


Rule discharged. 
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Sharfuddin AND Coxe, JJ. 

Reni — Defendant — Appellant. 

V. 

Barhamdeo Siwp/i —Plaintiff — Respon- 
dent. 


Appeal No. 464 of 1912, with Order 
No. 6774 of 1912, decided on 22nd 
January, 1915, from the appellate order 
of Sub-Judge, Muzaffarpur, dated 4th 
December, 1911. 


(a) ^Limitatioa Act (9 of 1908), Art* 181^ 

AppUcatioii for final decree after 3 years from 
the date of payment fixed is barred — Art. 181 
applies to S. 89 of Transfer of Property Act. 

Where a decree on a mortgage was passed on 
the 28th July 1905, fixing 28th January, 1906 as 
the date for payment and no payment having 
been made an application was made on the 3i.st 
May, 1909 to make the decree absolute : 

Held^ that the application to make the decree 
absolute was barred by Art. 181 of the first 
Schedule to the Limitation Act. (P. 231, C. 2.] 


Art. j8i of the first Schedule to the Limita- 
tion Act applies to an application under S* 89 of 
Act IV of 1882. 37 Cal. 796, dist. A. 1 . R. (1Q14) 
P. C.65 (P. C.). and A. I. K. (1914) P. C. 
(P.C.). foil. [P. 232, C. i.| 

(WCiyUP.C. (5 of 1908), O. 34, R. Su- 
pplication is governed by Art. l8l of Limita** 
tion Act* 


Applications under O. 34, K. 5, Cl. 2, come 
within the scope of Article 181. 37 Cal. 796; 
38 Cal. 913; 4 Mad. 172; 30 Bom. 415 and 
19 Cal, 132 (F. B.), ref. to. [P. 233, C. 1.] 

^(c) Practice — Judgment — No application for 
giving judgment in pending suit is necessary. 

A Court is bound to dispose of a pending suit, 
■whether any application is made to it or not 
asking it to proceed to judgment. [P. 232, C. 2.] 

(d) Limitation Act (9 of 1908), S. 14-Appeal 
agamst order of remand dismissed after expiiy 
of limitation for appeal on order passed after 
romand by lower Court — S. 14 does not apply to 
Vpeels — Time is not extended. 

Where an appeal was preferred to the Higl* 
Court against a lower Appellate Court’s order 01 


remand but the proceeding continued in the first 
Court and was disposed of on the 19th Septem- 
ber, 1910, and on the 21st April, lyi 1, the Higli 
Court dismissed the appeal, and on tlie 
iCth May, igii, the plaintiff appealed to the 
lower Appellate Court, against the order of the 
i()th September, 1910 : 

that the appeal to the lower A ppellatc 
Court was barred by limitation, as S. 14 of the 
Limitation Act had no application to appeals 
and the case ditl not come under S. 5 of the Act. 

(P. 231. C. 2,] 

Mohendra Nath Roy and Siva Nandan 
Roy — for .\ppellant. 

D. N. Mitra — for Respondent. 

Coxe, J. — rhe plaintiff-respondent in, 
this appeal obtained a decree on a mort-j 
gage on the 28ih July, 1905. The date, 
fixed for payment was the 28th January,' 
1906. On the 3 ist May, 1909, he applied, 
as the Courts below describe it, to makei 
the decree absolute, and his application! 
was granted the same day. The defend-! 
ant appealed, and the appeal was decreed 
and the case remanded to the Court of 
first instance on the 7th March, 1910. An 
appeal was preferred to this Court against 
the order of remand probably about June 
1910. The proceeding, however, con- 
tinued in the first Court and was disposed 
of on the 19th September, 1910. riie 
Court of first instance held that the 
application to make the decree absolute 
was barred by Article 181 of the Schedule 
to the Limitation Act. On the 21SI 
April, 1911, this Court dismissed the 
appeal against the order of the 7th 
March, 1910, and on the i6th May 191 1, 
the plaintiff appealed to the lower 
Appellate Court against the order of the 
19th September, 1910. The appeal was 
decreed and the defendant has appealed 
to this Court. 

It is contended on his behalf, firsf/y, 
that the appeal to the lower Appellate 
Court was barred by limitation and, 
secondly, that the application of May. 
1909, was barred by Article 181 of the 
Schedule to the Limitation Act. It 
appears to me that the appeal must 
succeed on both grounds. 

With regard to the first point, the 
Subordinate Judge has held that limi- 
tation is saved by S- 14 of the Act. 
That section, however, has no application 
to appeals, nor do I think that the case 
comes within S. 5. We are informed 
that the plaintiff protested against the 
continuance of the proceedings in the 
Court of first instance after the presentation 
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of his appeal to this Court. But the 
fact that this protest was overruled should 
have warned him that the lower Appel- 
late Court also might take a similar view ; 
and he ought, therefore, in my opinion, 
to have presented his appeal against 
the order of the igth September, 1910. 
within the period allowed by law. 

On the second point, the Judge has 
jheld that .Article iSi does not apply to 
Ian application under S. 89 of Act IV of 
1882. and relies on the case o( Madhab 
Mo}ii Disi V. Pamela Lambert (i) as 
lauthority for holding that there is no 
jlimitation for such an application. This 
Iview evidently cannot be sustained. In 
the firat place, in May 1909, when this 
application was presented, S. 89 of the 
Iransfer of Property Act had been 
repealed, in the second place, the 
decision that there is no limitation to 
such an application can no longer be 
regarded as good law, having regard to 
the decisions 'm BatukNath Musammat 
Munni Dei (2) and Abdul Majid v. 
Jawahir Lai (3). 

It remains to decide whether an appli- 
cation under O. 34, R. 5, Clause 2. 
comes within the scope of Article 181. 
On this point there appears to be some 
difference of opinion, one Bench of this 
Court in the case of Madhal* Moni Dasi 

Pamela Lambert (1) having thought 
that it does not so come, while another 
Jlench in the case of Amolak Chaud Parak 
V. Sarat Chandra Mukherjee (4) having 
thought that it does, though neither 
judgment can be regarded as a definite 
decision on the point. 

It appears to me that the question 
turns on tJie point whether the applica- 
tion relates to action which the Court 
ought to take of its own motion, whe- 
ther the party applies or not. fn the 
case of Kylasa Goundan v. Bamasami 
Ayyar which was a case of the. 
delivery of a certificate of sale to a 
purchaser, the Court observed: “The 
provisions of the Limitation Act relating 
to applications, though in their terms 
doubtless most extensive, must be held 
to apply to applications for the exercise. 

(1) (1910) 37 Cal. 796 = 6 I. C. 537 

(2) A. I. K. (1914) P. C. 65 = 36 All. 284 = 2^ 

I. C. 644 (F.C.). 

(3) A. I. R. (1914) P. C. 66 = 36 All. 3co = 2^ 

I. C. 649 (P.C.). 

(4) (19 1 1) 38 Cal. 913 = 11 I. C. 943. 

(5) (1882) 4 Mad. 173. 


by the authority to which the application 
is addressed, of powers which it would 
not be bound to exercise without such 
application, and not to applications to 
theCourt todowliat it Jtas no discretion to 
refuse, nor to applications for the exercise 
of functions of a ministerial character,” 
and in the case of Baloji v. Kti!ihaba((>), it 
^as held that if any act imposes on a 
Court a duty to do an act “ which duty is 
in no sense conditional on an application 
being made for the purpose,” the Limita- 
tion Act has no application. The matter 
was considered in the Full Bench case of 
Puran Chand v. Boy Badha Kishen (7), 
\\hich was a case of an application to 
ascertain mesne profits, and there it was 
stated : I’he same principle was laid 

down in the case of Kylasa Goundan v. 
Bamasami Ayyan {5) and Vithal Janardan 
Vithojirav Putlnjirav (8), in which it 
was held that to make the provisions of 
Article 178 applicable, the application 
must be of such a nature that the Court 
would not be bound to exercise the 
powers desired by the applicant without 
such an application being made. There 
are numerous sections in the Code which 
direct that for certain relief, an applica- 
tion must be made : but there is nothing 
in the Code compelling a person having 
the conduct of a pending suit to make 
formal applications from time to time 
asking the Court to proceed to judgment. 

J he form of procedure and the manner of 
dealing with suits is amply provided for 
by the Code. In the present case, so far 
as we can see, the Court was bound on 
the oral application of appellant's 
Pleader, indeed without any such appli- 
cation at all, to fix a date fdr the first 
hearing of the inquir}-, and after hearing 
the parties and fixing such issues as might 
be necessary for the disposal of the 
subject-matter in dispute, to proceed with 
it as if it were dealing with a case based 
on a plaint.” 'I'he principle laid down 
in this case was followed in the case of 
Dioarka I^^ath Misser v. Barinda Nath 
Misser (g), which related to an applica- 
tion for effecting a partition in accordance 
with a preliminary decree. 

A Courtis bound, in my opinion, to 
dispose of a pending suit, whether any 
application is made to it or not. In a 

(6) (1906) 30 Bom. 415. 

(7) (1892) 19 Cal. 132 (F. B.). 

(8) (1881*82) 6 Bom. 586. 

(9) O895) 22 Cal. 425. 
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case* for instance, of the assessment of 
mesne profits or of effecting a partition, 
the Court can, of course, adjourn the 
case under O. 17, R. i, but otherwise 
must proceed with the case and dispose of 
it, whether any application is made to it 
or not. This duty seems to have been 
neglected in the case of Vicarka Nath 
Misser v. Barindra Nath Alisser (9) above 
cited ; but the proceedings in that case 
seem to me to have been wholly irregular. 
But under O. 34, R. 5, the Court, not 
only is not bound to proceed with the 
case, but cannot do so unless an appli- 
cation is made to it. The parties are at 
perfect liberty to drop the proceedings, 
and if the plaintiff' prefers not to make 
an application, the Court has no jurisdic- 
tion to direct a sale. This consideration 
seems to me to distinguish a case of this 
mature from the cases 1 have cited above 
and I think, therefore, that the appHca- 
Ition mentioned in O. 34. R- 5. clause 2, 
}is an application which comes within 
;the scope of Article 181. 

I would, therefore, decree the appeal 
and dismiss the application with costs of 
all Courts. 

Sharfuddin, J. — 1 agree. 

V.B./R.K. 

Appeal decreed. 
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Chatterjee and BEACHCROFT, JJ. 

Nasarat Khan — Plaintiff — Appellant, 

V. 

Manulla and others — Defendants — Res- 
pondents. 

Appeal No. 69 of 1914, decided on 
19th January, 19x6, from the Appellate 
decree of Sub-Judge, Mymensingh, dated 
23rd July, 1913. 

Civil P. C. (5 of 1908), O. 17, Rr. 2 and 3- 
Suit ditmuted for defaidt^Decree drawn up — 
Order held to be one under O. 17, R. 2 and not 
appealable. 

In disposing of a suit a Mansif passed the 
following order: “ The plaintiff’s Pleader says 
that he and his client would retire from the 
case as the plaintiff has no w’itness today, so the 
case is dismissed for default, ” A decree was, 
however, drawn up in the case: 

H^ldt that the order was an order under O. 17, 
R. 2, and was not appealable. [P. 233, C. 2.] 


Gopal Chandra Das — {ox Appellant. 

A. K, Fazlul Haq — ioT Respondents. 

Judgment. — In this case the plaintiff 
applied tor lime for the production of 
certain documents and witnesses. His 
application was rejected, upon which his 
Pleader said that he and his client would 
retire from the case and the order of the 
Munsif was : “ The plaintiff’s Pleader 
says that he and his client would retire 
from the case as the plaintiff has no 
witnesses to-day, so the case is dismissed 
for default.” The Munsif evidently! 
meant to pass this order under O. 17,1 
R. 2. If he had meant to proceed under 
R. 3 of the said Order, he would have 
proceeded to decide the case upon the 
evidence that was on the record. But 
although he expressly dismissed the suit 
for default, his office drew up the decree 
in regular form as if the case was decided 
in the presence of both the parties. 
.‘Vgainst that decree there was an appeal 
to the Subordinate Judge, who held that 
no decree could have been framed and 
that it was a mistake of the office to 
frame one. He, therefore, did not enter- 
tain the appeal. We think that the 
learned Subordinate Judge is right in the 
view that he takes. We take it that the 
order of the Munsif was under O. 17, 

R. 2. In this case, if the order had been 

made as one under R. 2 of O. 17, the 
appellant would have had an opportunity 
of applying under O. 9 for re-hearing of 
the case. The appellant says that the 
drawing up of the decree misled him and 
that he could not make this application 
in the face of the decree which was in 
existence. That may or may not be. 
I’his is a matter with regard to which 
we do not express any opinion. The 
appellant had his remedy under O. 9, 
and if an application is now made, the 
Court will consider whether he is entitled 
to proceed with the application now and 
whether he was really misled. 

In this view of the case, we dismiss the 
appeal with costs. 

V.B./R.K. 

Appeal dismissed. 
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NEWliOL'LD, J. 

Debcndrabala Dasi and another — Defen- 
dants — Appellants. 

V. 

Lnlit Moha7i Gho.'ie and others — Res- 
pondents. 

Appeals Nos. i66i and 2065 to 2069 
of 1913. decided on 15th March, 1916, 
from the appellate decrees of Sub-Judge, 
Hirbluim. dated 26th February, 1913. 

Chaukidari Act (6 of WO)~Patni lease 
“Construction of — Resumption of land by 
Government — Special clause In lease held not 
applicable to land resumed. 

Where a palm lease contained a specific 
clause to the eftect that if any land or 
he excluded from the palm taluk under any 
law or order of ( ourt. the patuidar shall 
not be competent to raise any objection to 
the payment of the .stipulated jama on that 
account : 

Held, that the words of the special clause 
would not be held to be applicable to lands 
resumed by the Collector under the Chaukidari 
Act (VI of 1870 H. C.). (P. 234, C. 2.) 

(b) Chaukidari Act (6 of 1870)— Land in 
l*at>u Taluk illegally settled with zamindar 
after resumption — Suit by Patmdar against 
zamtudar for recovery of lands— Cause of action 
— Tenant settled hy a zamindar dots not acquire 
status of Case is not governed by S. 27 

of Specific Relief Act (1877). 

The cause of action for a .^uit by a patmdar 
against the zemindar to recover lands comprised 
in the patm taluk, which have been illegally 
settled by the Collector under Act VI H. C. 
of 1870 with the zemindar after re.sumption, does 
not arise from the dale of resumption but can 
only arise on the zemindar' s showing by some 
act that he disputes the patnidar' s right to those 
lands. In any ca.se it cannot possibly ari.se 
before the re-settlement. 

(P, 234, C. 2 & P. 235, c. I.] 

The zemindar by settling those lauds with 
tenants cannot give them the status of ryo/j as 
against the patttiJar who has obtained a right to 
these lands. 31 Cal. 703 ; 9 C. W. N. 57t: 31 
I. C. 249 and 34 Cal. tOQ, foil. [P. 235. C. 1.] 

The provisions of S. 27 of the Specific Relief 
Act have no application to such a case. 

[p- 235. C. 2.] 

S. P. Sinha and Girija Prasanna Roy 
Chowd/iury — for .Appellants. 

Karunamoy Bose and Fanchanan Ghose 
— for Respondents. 

Judgment. — In these si.x suits the 
plaintiffs claimed to recover possession 
of lands which were formerly chowkidari 
chakran lands of the village but had 
been resumed by Government. The 
plaintiffs are the dar-patnidars having 
all the rights that were leased to the 


patnidaTS. The defendants are the zemin- 
dars and the tenants in occupation of 
the lands. 

At the hearing of these appeals, three 
points only have been argued, having 
reference to the rights of the dar-patni- 
da^s to these lands under their leases,, 
the question of limitation and the right 
to eject the tenant-defendants. The 
first point turns on the construction of 
the patni lease, Exhibit \TI. It i.s 
conceded that it cannot be argued that 
chakran lands were excluded by the 
general terms in which the lands of the 
ynauza were described. Reliance is 
placed on the following special clause : — 

I hat if any land or ;ama be excluded 
from this patni taluk under any law or 
order of Court you shall not be compe- 
tent to raise any objection to the pay- 
ment of^^ the aforesaid jama on that 
account. In my opinion, the lower 
Appellate Court was right in holding that 
these words could not be held to be 
applicable to the lands resumed by the 
Collector under the Chowkidari Act VI 
(H. C.) of 1870. Lands so resumed are 
not really excluded from the patni taluk. 
Lnder the .Act, after resumption, the 
Collector is bound to re-seitle them with 
the zemindar, subject to all contracts 
therebefore made; that is to say, subject 
to the patnidar s rights. I do not think 
that it was the intention of the parties 
that these words in the lease should 
be made to refer to the mere temporary 
exclusion that occurs during the interval 
between the resumption by the Collector 
of the chakran lands and their re-settle- 
ment with the zemindar. 

As regards limitation, the only point 
argued is that the cause of action must 
be held to have arisen on the date 
of the resumption. Admittedly, if it 
arose on the re-settlement or at any 
subsequent date, the suits were not 
barred. I cannot see how the resumption 
can be said to have given rise to the cause 
of action in these suits. By the resump-J 
tion, the plaintiffs’ right to these lands 
was in no way assailed. As I have already 
stated, the Collector is bound by the 
Statute to recognise the zimindars right 
and zemindar is also bound by the 
Statute to recognise the patnidar s right, 
if any, in the lands. The cause 

of action could only arise on the zemindar 
showing by some act that he disputed 
the plaintiffs’ right. In any case it 
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could not possibly arise before the re- 
settlement. 

The last point which was very strongly 
pressed is that the tenant defendants in 
these cases cannot be ejected. In support 
of this contention, reliance is first placed 
on the well-known Full Bench ruling in 
Binad Lai Pakrashi v . Kalu Pramanik { i ), 
the leading case on the subject. That 
case has been shown to be inapplicable 
to cases of this sort in the two decisions 
relied on in the judgment of the lower 
Appellate Court, namely, in Upendra 
Narain Bhafiacharya v. Protab Chandra 
Pardkan (2) and Shaikh Jonah AH v. 
Rakibuddin Mullik (3). For the appel- 
lants, reliance is also placed on the 
cases of Surendra Kumar Basu v. Kunja 
Behari Singh (4) and Bepin Behari Mitter 
V. Tinkowri Pathak (5). In my opinion, 
the two cases relied on by the learned 
Subordinate Judge are more applicable 
to the facts of the present case. In 
U pendra Narain Bhattacharya \ . Protab 
Chandra Pardhan (2) the facts are the 
same on all the important points. In 
Shaikh Jonah AH v. Rakibuddin Mullik (3) 
the facts are somewhat different ; but the 
principles on which the decision is based 
are the same, namely, that the person 
whether the patnidar or the Zemindar 
who obtained right to these lands has the 
right to decide whether they should be 
treated as raiyatee lands or not, and 
consequently the settlement by a person 
who has not this right cannot make the 
lands settled with tenants into raiyatee 
lands and, therefore, cannot give the 
persons settled on those lands the status 
of raiyats» Both these cases have been 
followed on this point, the former in a 
decision to which I was a party, namely, 
in Hazari Lai Sarkar v. Khaunish 
Chandra Roy (6) and the latter in the 
case of Kazi NewaZ Khoda v. Ram 
Jadu Dey (7). Of the cases relied on 
by the appellants, the case of Hari 
Narain Mozumdar v. Mukund Lai 
Mundal (8), chough it has been followed 
more than once as regards the decisions 
relating to the terms of settlement bet- 


(1) (1893) 20 Cal. 708. 

(2) (1904) 31 Cal. 703. 

(3) (1905) 9 C. W.N. 571. 

(4) (1900) 27 Cal. 814. 

(5) (19H) 9 I- C. 374. 

JO) (1915) 31 I. C. 249. 

(7) (1907) 34 Cal. 109. 

(8) (1900)4 C. W.N. 814. 


ween the zemindar and the patnidar, lias 
never been followed as regards the decision 
that the tenants are entitled to remain in 
actual possession of the lands. The facts 
on which this decision is based are not 
stated at length and the case has been 
distinguished in the case of Upendra 
Narain Bhattacharya v. Protab Chandra 
Pardhan (2) already referred to. 'I'he 
facts of the case of Bepin Behari 
Mitter v. Tinkowri Pathak (5) are some- 
what peculiar and were shown to be dis- 
tinguishable from the cases of U pendra 
Narain Bhattacharya v. Protab Chandra 
Pardhan (2) and Shaikh Jonah Ali v. 
Bakibnddin Mullik (3). 

It is further contended that, under 
Clause (6) of S. 27 of the Specific Relief 
Act, the tenants who have taken settle- 
ment of the land in good faith cannot be 
ejected by the plaintiffs when claiming 
their rights against their lessors. This 
section can have no application to the 
present cases which are not suits foi the 
enforcement of contracts. The view that 
a suit by a patnidar for possession of 
choiokidari chakran lands is a suit to en- 
force a contract was taken in the case of 
of Ranjit Singh v. Radha Charan 
Chandra (9), but in the case of Banwari 
Mtikunda Debv. Bidhu Sundar Thakur{io) 
this case was clearly dissented from and 
it was held that such an action was not 
one for specific performance of contract 
but for possession of chakran lands in- 
cluded in the patni. In fact, when arguing 
the point of limitation, the learned 
Counsel for the appellants admitted that 
he could not support the view that had 
sometimes been taken that a suit of this 
nature is a suit on the contract and 
governed by the law of limitation relat-. 
ing to suits on contracts. It necessarily 
follow's, therefore, that the provisions of 
S. 27 of theSpecific Relief Act can have no 
application to the present cases. It is fur- 
ther argued that though the section itself 
might not be applicable, the principles 
underlying that section are principles of 
equity of general application. No doubt 
hardship may arise in cases where tenants 
are settled on the lands by a person who 
has no title, specially if the person who 
has the title brings his suit just before 
expiration of the time allowed by the 
law of limitation, but the law is perfectly 

(9) (1907) 34 Cal. 564. 

(10) (1908) 35 Cal. 346. 
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clear that possession without title for 
less than the statutory period is no bar 
to the rightful owner recovering what he 
is entitled to recover. 'I'he appeals, 
therefore, fail, and are accordingly dis- 
missed with costs. I allow only two sets 
of costs, namely, four gold mohurs as 
hearing fee in all these si.t appeals. 

V.n./KK. 

Appexh dismissed. 
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Holmwood and Mi i.uck. jj. 
Chuni A/iir — Plaintiff — Appellant. 


V. 

/ihem CHcitid /^uscidh and othevs~'‘ 
I Jcdendants — Respondents. 

Second .\ppeal No. 879 of 1912, decid- 
ed on 7th January 1915, against the decree 
of end Sub-Judge. .Arrah. dated 13th 
January, 1912. 

(a 1 Landlord and tenant — Rent —Decree — 
Where separate holdings included in rent decree 
nothing but right, title and interest of judgment- 
debtor passes to purchaser. 

Where several <Hfferent holdings are included 
in one rent decree, die decree can only he exe- 
cuted as a money decree and nothing but the 
right, title and interest, if any. of liie judgment 
debtor in the holdings can pas> to a purchaser on 
sale of the holdings in e.xecution of that decree 
34 Cal. 298, and 7, C. L. J. 96. foil. 

| 1 ‘. 236. C. 2.] 

(b) Civil P.C (5 of 1908). O 21. R. 65— Pur 

chaser from mortgagee not entitled to possession 

if mortgage is redeemed before suit for posses- 
sion. 


1 herefore, a purchaser of the right, title and 
interest of a mortgagee is not entitled to /{•//tf.c 
posse.s.sion if before hi.s .suit for possession the 
mortgage is redeemed. [p. 235^ 2.] 

(c) Civil P. C. (5 of 1908),— S. 100— New case 

cannot be set up in second appeaL 


A party is not entitled to make 
second appeal. 

Chundra Sekhar Prasad 
Appellant. 


a new case in 
|P- 237. C. i.J 

Singh — for 


. Ohippe/idale — for Respondents. 

Judgment. — 'I’his second appeal arises 
out of a suit for recovery of possession of 
I bigha 8 coltahs of land. 'J'he plaintiff’s 
allegation was that the defendant No. 7 
held 8 highas cottahs of kas/it land 
partly ancestral and partly by purchase 
in Mouza Shiritola, that the landlord 
brought a suit for rent of the various 
holdings which made up this 8 highas and 
odd, specifying them in his plaint, and 


that he got a decree and that the various 
holdings were sold and specified in the 
sale certificate which was given to 
the plaintiff- purchaser. It appears that 
the land in dispute, on the finding of 
the Subordinate Judge in appeal, 
formed part of the guzashta holding 
of the defendants Nos. i to 6. That 
holding consisted of 3 highas and odd. 
of which I higha 2 cottahs was admit- 
tedly sold to Mussammat Manbaran and 
has become apparently a separate holding 
in her hand, and i higha 9 cottahs was 
given in usufructuary mortgage to defen- 
dant No. 7 in 1893. There remained, 
therefore, a considerable portion of 
defendants Nos. i to 6; original holding 
in their hands, and it cannot be said that 
the portion mortgaged to defendant No. 7 
was anything more than a part of a hold* 
ing. .Moreover, several different holdings 
having been included in one rent-decree, 
on the authority of the cases of Hridoy 
Nath Das Chowdhury v. Krishna Prosad 
Sircar (i)and Nando Lai Mukherjeew. 
Sadhii Charan Khan (2), the decree can 
only be e.xecuted as a money decree, and 
nothing but the right, title and interest 
of defendant No. 7, mortgagee, can have 
pa.ssed to the plaintiff. 

The learned Subordinate Judge has 
held that the defendants redeemed the 
mortgage and are in possession of the 
land, and he, therefore, considers that 
the plaintiff isnot entitled to khas posses 
sion, even if he be a bona fide purchaser 
about which he has strong doubts. We 
at one time thought that it might be 
necessary to remand Ihe case to the lower 
Appellate Court for a more clear finding 
as to what he means by some reasons to 
suspect that there was collusion and that 
the defendant No. 7 had himself pur- 
chased the land in the name of the 
plaintiff. But in the view we take it is 
unnecessary to remand the case. The 
appeal must fail, on the simple ground 
that the plaintiff has purchased nothing 
more than the right title and interest of 
defendant No. 7 and that, that right, title 
and interest had at the time he brought 
this suit ceased to exist. 

It is urged before us by the appellant 
that he is at least entitled to re-enter as 
usufructuary mortgagee, having purchased 


(1) (1907) 34 Cal. 298. 

(2) (1908) 7 C. L. J. 96. 


1916 ANANGA ^idUHUNCIIAKRA VERT^ v» BEJ 0 \ CHANDRA DUTTA O&lcuttA '237 


the right, title and interest of the former 
usufructuary mortgagee. But unfortuna- 
tely for him he strenuously denied that 
there was any usufructuary mortgage at 
all, and we cannot, therelore, allow him 
to make this new case in second appeal. 

The result is that the appeal is dis- 
missed with costs. 

V. B./R. K. 

Appeal dismissed. 
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N. R. Chatterjea and roe, JJ. 

jyina Nath Sarma Ckowdhury and 
others — Plaintiffs — Appellants. 

V. 

iSaran Ram Deb — Defendant — Res- 
pondent. 

Second Appeals Nos. 2406 and 2704 

of 19x4, decided on isth June, 191$. 

against the Decree of Sub-Judge, Sylhet, 

dated i6th May, 1911. 

(a) Bengal Landlord and Tenant Procedure 
Act (8 of 1869), S. 102 — Scope— When appeal 
lie* is stated — No appeal lies when question of 
amount of rent payable is only involved. 

Au appeal under S. 102 of Act VIII of 1S69 
(B. C.)Ues only in cases in which a question of 
right to enhance or vary the rent of a raiyat or 
tenant or any question relating to a title to land 
or to some interest in land as between parties 
having conflicting claims thereto has been 
determined by the judgment. [P. 237, C. 3.] 

No appeal lies under S. 102 in cases in which 
merely a question as to the amount of rent 
payable is involved. Case-law discussed. 

[P. 237, C. 2.3 

(b) Bengal Tenancy Act (8 of 1885), S. 153 — 
S. 153 allows an appeal on decision of question 
of amount of yearly rent^This does not fall 
under S. 102, Act VUl of 1869 and hence no 
second appeal lies. 

S, 153 of the Bengal Tenancy Act provides 
for an appeal in cases where there is a decision 
on a question of the amount of rent annually 
payable by a tenant. These words do not occur 
in S. 102 of Act VIII of i86q; and therefore no 
second appeal lies in the case governed by 
S. 102. [P. 237, C. 2.] 

D. N. Chdkravarti and Kali Kinkar 
Chakravarti — for Appellants. 

Hemendra Nath Das — for Respondent. 

Judgment. — This appeal arises out of 
a suit for rent valued at less than Rs. 100. 
A preliminary objection has been taken 
to the hearing of the appeal on the 
ground that no second appeal lies in this 
case, the only question being as to the 
amount of rent payable. The case 


comes from Sylhet and is consequently 
governed by -Vet VIII of 1S69 (B. C.). 
-Vn appeal under S. 102 of that .\ct lies 
only in cases in which a question of right 
to enhance or vary the rent of a raiyat 
or tenant or any question relating t<» a 
title to land or to some interest in land 
has between parties having conllicting 
claims thereto has been determined by 
the judgment. In several cases it has 
been held that no appeal lies under that 
section in cases in which merely a 
question as to tlie amount of rent payable 
is involved. See the cases of Huro 
Pershad Chuckerhutty v. Srre./am C/iuiidc'r 
Gho 7 i>i/hry (i), Ilurish C/mndei Ckucker- 
butty v. Sreemutty Hurce Bewah (2) and 
Nurubdessur Pershad Roy v. Sheikh 
Jungole (3). See also the case of Sat- 
ghuriv. Majidan S. 1 5 3 of the Bengal 
Tenancy Act (VIII of 18S5) provides for 
an appeal in cases where there is a deci- 
sion on a question of the amount of rent 
annually payable by a tenant. These 
words do not occur in S. 100 of Act VIII 
of 1869 (B C.). We are accordingly of 
opinion that no second appeal lies in this! 
case. The appeal must, therelore. be 
dismissed with costs. 

'This judgment will govern the other 
appeal (Second Appeal No. 2704 of 
1911) which is also dismissed with costs. 

V.B./R.K. 

Appeals dismissed. 

(1) (*873) 20 W. R. 15. 

(2) (1873) 20 W. R. !6. 

(3) (187s) 24 W. K. 49- 

(4) (i888).I5 Cal. 107. 
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N. R. Ch.\tterjea and MUEEICK, JJ. 

Ananga Afuhunchakraver/y and another 
— Plaintiffs — Appellants. 

V. 

Bejoy Chandra Dutta and another — 
Defendants — Respondents. 

Appeal No. 596 of 1912, decided on 
33rd April, 1915, from the Appellate 
Decree of Sub-Judge, Pabna, dated 
gth December, 1911. 

CivU P. C. (5 of 1908), O. 41. R. 33— Suit 

against two defendants for contribution of rent 
paid by plaintiff — Relief claimed against either 
of them, who may be the owners — Decree against 
one — On appeal claim was totally dismissed 
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other being held to be the owner — Held, decree 
against the other should have been passed 
though plaintiff did not appeal. 

In a suit against two tlefendants for contribu- 
tion for arrears of rent i ealized from the plaintiff, 
the- plaintiff prayed that a decree may be passed 
against both the defendants or against either 
ot them who may be found to l)e titc true owner. 
The hrst Court passed the <iecrec against one 
defendant, who filed an appeal. The lower 
.\ppellatc Court found that it was the other 
defendant against whom the decree ought to 
have been passed and as the plaintiff had not 
uppealed, dismissed the suit : 

Hild. that under the circumstances tl^e lower 
Appellate Court should have passed a decree 
against the other defendant an<l not distnissed 
the suit entirely. -.1^. C. i & 2 .j 

Mohini Mohan Chakravarti and AUd 
Chandra Gupta — for Appellants. 

Joiindra Nath Lahiri — for Respon- 
dents. 

Judgment. -'Fhis appeal arises out of 
a suit for contribution. 'File plaintiffs and 
some of the defendants were co-sharers 
in a jo/e the rent of which was in arrears. 
Some of the co-sharer landlords obtained 
a decree for arrears of rent and attached 
the properties of the plaintiffs alone, 
whereupon the plaintiffs deposited the 
decretal amount in order to save their 
properties. Fhey now sued the defend- 
ants for the proportionate share payable 
by them. 

The Court of first instance held that 
the defendant No. i was the real owner 
of a certain share in jote and that his 
wife, the defendant No. 2, was merely a 
benamidar for her husband and accordingly 
gave a decree against the defendant No. i 
alone. Fhe defendant No. i appealed tothe 
lower .\ppellate Court, urging that it was 
not he but his wife, the defendant No. 2, 
who was the real owner of the share 
and that he, therefore, was not liable for 
any share of the rent. The learned Sub- 
ordinate Judge has found that the defend- 
ant No. 2 was the real owner and he has 
reversed the decree of the Court of first 
instance and dismissed the suit of the 
plaintiffs entirely. The plaintiffs have 
appealed to this Court. 

We are of opinion that the lower 
.Appellate Court is wrong in dismissing 
the suit entirely. The plaintiffs prayed 
that a decree might be passed against 
both the defendants Nos. i and 2 or 
against either of them who might be 
found to be the true owner ; and when the 


Subordinate Judge found that it was not 
the defendant No. i but the defendant 
No. 2 who was the true owner, he ought 
to have passed a decree against the latter 
although there was no appeal preferred 
by the plaintiffs who were the respond- 
ents before him. Fhat the Court had the 
power to pass a decree against the 
defendant No. 2 would appear from the 
provisions of (). 41, R. 33, Code of 
(livil Procedure, which runs as follows : — 

I he .Vppellate Court shall have power 
to pass any decree and make any order 
which ought 10 have been passed or made 
and to pass or make such further or other 
decree or order as the case may require, 
and this power ma}' be exercised by the 
Court notwithstanding that the appeal is 
as to part only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties, although such res- 
pondents or parties may not have filed any 
appeal orobjection. ” “ Illustration: — 

A claims a sum of money as due to him 
from A or j , and in a suit against both 
obtains a decree against X. X appeals 
and A and Y are respondents. The 
-Appellate Court decides in favour of X. 
It has power to pass a decree against F.” 
Here both the defendants Nos. i and 2 
were parties to the appeal and under thei 
circumstances we think the lower Appel- 
late Court ought to have passed a decree 
against the defendant No. 2. 

It is pointed out, however, on behalf of 
the respondents that the defendant No. 2 
set upon certain payments alleged to have 
been made by her to some of the other 
co-sharer landlords, namely, Umamoyee 
and Kanak Sundari, and that there was 
an arrangement under which the rent 
payable by the defendant No. 2 for her 
share of thejo^e was to be paid to these 
two ladies alone. Both the Courts below 
have disbelieved the story of this 
arrangement ; and the question whether 
defendant No. 2 did pay any portion of 
the rent payable for the jote to those two 
ladies for their share of the rent was 
considered hy the Court of first instance 
and was found against the defendant, 
that Court having disbelieved the 
dakhilas produced by her in support of 
the said payments. On appeal, the 
lower Appellate Court has not come to 
any definite finding as to whether there 
was really any payment by the defendant 
No. 2 to these two ladies. If there was 
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xeally any payment to them on account 
■of the rent payable for the jole, then the 
defendant No. 2 would be entitled to get 
Si proportionate reduction. 

Under the circumstances, we think that 
the decree of the lower Appellate Court 
should be set aside and the case sent 
back to that Coint in order that it may 
determine upon the evidence on the 
record whether any payment was made 
by the defendant No. 2 to the two ladies 
in respect of the rent payable for the 
entire jote, whether the plaintiffs were 
liable for the share of the rent, if any, 
paid by the defendant No. 2 to those two 
ladies and obtained the benefit of such 
payment ; and, if it finds these questions 
in favour of the defendant No. 2, then it 
will allow her a deduction to the extent 
•of the plaintiffs’ share from the amount 
to which the plaintiffs were found entitled 
under the decree of the Court of first 
instance. With the exception of the 
points stated above, no other question 
will be gone into by the lower Appellate 
Court. Costs will abide the result 
according to the success of each party. 
AMJ./R.K. 

Appeal allowed ; Case remanded. 
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Sandersok, C. J., woodroffe and 

Mookerjee, JJ. 

Kissendoyal Jitsaria and others — 
Defendants — Appellants. 

V. 

Askaran Chowthmull — Plaintiff - Res- 
pondent. 

Appeal No. 70 of 1915, decided on 
28th January, 1916, from Original Decree 
of Chaudhuri, J. 

Vendor and Pnrchater — Warranty of quality 
— Goods not in accordance with contract must 
rejected within reasonable time — Barden 
proving rejection within reasonable time is 
*00 purchaser — Contract Act (1872), S. 118. 

Some bales of jute, warranted to be of a 
certain quality, were purchased by the defend- 
ants under a contract, which stipulated that the 
plaintiff-vendor w’as to receive 90 per cent, of 
the price when the defendants-vendees received 
documents from the Railway Company, and 
when the goods were actually delivered the 
balance of 10 per cent, was to be paid. The 
documents were received by the defendants on 
the a8th July and the goods were actually deli 
vered to the defendants on the 31st July and 
were taken to their godown, where they remained 


until the phiinliff .>ued for the price at the 
contract rate. The goods being of inferior 
quality the defendants on the 22nd August 
wrote to the plaintiff rejecting the same and 
asking Irini to remove tltem from their gudowii ; 

(F. 2J9, C. 2.] 

lit/ti, that the defenriants were liable to pay 
the price, as their rejection of tlie goods three 
weeks after deli\ ery, having not been within .1 
rcasoitahle time, could not be operative : 

that inasmucii as the goods were delivered to 
the defendants, the onus was upon them to 
prove that they had in f.ut rejected tliem within 
a reasonable linte. [P. 239, C. 2 & P. 240, C. 2.] 

Gregory and S.C. Bose for .Appellants. 

A. N. Chowdhiiry and A’. Sirkar —{or 
Respondent. 

Sanderson, C. J. — This is an appeal 
from the judgment of Mr. Justice Chau- 
dhuri in which he gave judgment for the 
plaintiff. 

The action was brought to recover the 
price of 125 bales of jute, and the 
defence was that the delivery of the 
jute was not in accordance with the con- 
tract, and that in consequence of the 
inferior quality of the jute the defendants 
rejected the jute. 

Now, the contract was made on the 
23rd of April, 1914 for 125 bales of jute. 
It was guaranteed to yield after cutting 
70 per cent, good sacking warp, and the 
payment was to be made as follows : re- 
imbursement 90 per cent, demand draft 
against documents and balance cash on 
delivery. That meant, and as I under- 
stand it was agreed to by both learned 
Counsel who argued this case, that when 
the buyers received the documents from 
the Railway Company, the plaintiff was 
entitled to receive 90 per cent, of the 
price, and when the goods were actually 
delivered then the balance namely, the 
10 per cent., was to be paid. 

Now, the documents were received by 
the defendants from the Railway Com- 
pany on the 28th of July, and these 
documents, as I understand, included a 
bill made our by the plaintiff for 90 per 
cent, of the price. The goods were 
actually delivered to the defendants 
on the 31st July, and were taken tO; 
the defendant’s godown where theyj 
remained until the time the action wasj 
brought. 

The learned Judge has found first of 
al! that the goods were somewhat in- 
ferior in quality. Speaking for myself, 
having read the evidence and carefully 
considered it, I think he was fully 
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justified in coming to that conclusion, 
and I am not sure that if I had been 
trying the case I should not have omitted 
the qualifying word somewhat and held 
that the goods were inferior in quality. 
I need not go through the evidence in 
detail, because I agree with the learned 
Judge upon tiiat point. 'Fhere clearly 
was evidence upon which he could come 
to that conclusion, and, in my opinion, 
he was right in arriving at that decision. 
Of course, that does not end the matter, 
d he goods not being in accordance with 
the contract, the defendants, if they 
chose, could have rejected the goods, 
and the law in this respect is made by 
the terms of the section to which we 
have been referred, viz., S. ii<Softhe 
Indian Contract Act. 'I'hat section 
provides, where there has been a 
contract, with a warranty, for the sale 
of goods which, at the time of the 
contract, were not ascertained or not in 
existence, and the warranty is broken, 
the buyer may accept the goods or refuse 
to accept the goods when tendered.” — 
(That does not apply to this case, 
because the defendants did not refuse to 
accept liie goods when tendered.) “ (.>r 
keep the goods for a time reasonably 
sufficient for examining and trying them, 
and then refuse to accept them.'' On 
the 22nd of August, a letter was written 
by the defendants to the plaintiff in 
which they do say definitely that they 
rejected the goods on account of their 
inferior quality. But it is admitted by 
Mr. Gregory, Counsel for the appellant, 
that if the defendants had done nothing 
before the 22nd of .\ugust or rather that 
if they had not rejected the goods before 
the 22nd of .August, they would not have 
rejected them within a reasonable time : 
and, if 1 may say so, he was perfectly 
right in making that admission, because 
nobody could suggest that business people 
with regard to a contract of this kind 
could sit still for three weeks after the 
goods were delivered taking no action 
with regard to them and then came 
forward after three weeks and say * we 
reject the goods.’ 'rherefore, the whole 
matter on this part of the case is 
reduced to this: Did the defendants reject 
the goods at sometime before the 22nd of 
August, and if they had rejected the 
goods, did they reject them within “ a 
reasonable time”? The learned Judge 
has found that the defendants did not 


reject the goods before the 22nd of 
August. As 1 read his judgment, he said 
the verbal evidence upon that point was 
contradictory and he was not able upon 
the oral evidence to make up his mind 
either one way or the other, and, there- 
fore. he said that reliance must be placed 
upon the documentary evidence. 

Now, the only documentary evidence 
with regard to the rejection is the letter 
of the 22nd of August to which I propose 
to refer. 'I'hat letter says this, — it was 
written by the defendants themselves to 
the piaintilV — We beg to state that your 
125 bales of Jobsa Jute under the above 
contract (i. c., contract No. 432 of 
Ci. L. Dudhuria 135 bales) had already 
reached our godown, but we regret to 
inform you that the quality of the same 
is much inferior to that guaranteed by 
the contract. We cannot accept the 
same as a fair lender against the contract 
and must reject the lot. which please 
remove from our godown at once. In the 
meantime the bales are lying at your 
entire risk and responsibility. Buriher- 
more you are liable for the godown rent. 
'I'he matter was brought to vour notice on 
several occasions verbally.” J'he first 
thing I wish to say about this letter is 
that it is in answer to a letter of the 
20th -August written by the plaintiff 
pressing for payment of Rs. 4,950-10-0. 
which represented the 90 per cent, of 
the contract price- It is also to be 
observed that the last sentence " The 
matter was brought to your notice on 
several occasions verbally,” upon which 
so much reliance was placed by the 
appellants” learned Counsel, is to niy 
mind ambiguous. I'he defendants in 
that letter are referring to two things. 
J'hey arc referring to the fact that the 
goods were inferior to the quality 
guaranteed by the contract ; they are 
also referring to the fact that they 
rejected the same. When they say that 
* that matter was brought to your notice 
on several occasions verbally,' it may 
mean that ‘ on a previous occasion we 
told you that we rejected them.’ or it 
may mean that ‘we drew your attention 
to the fact that the goods were not in 
accordance with the contract quality. ' 
Therefore, to my mind the letter is 
not conclusive either one way or the 
other. 

Now, what is the position ? Th® 
defendants accepted the goods in this 
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sense that they allowed them to be 
placed in their godown on the 31st of 
July. They say that they examined them 
either the next day or a day or two 
afterwards. What would one expect 
business people to do if the buyers found 
that the goods were not of the contract 
quality, and if they intended to reject 
them? I should have expected business 
people to put on record at once by 
writing to the sellers and saying that 
the goods were not in accordance with 
the contract quality, and that they 
rejected them. We cannot find the 
slightest trace of that in this case ; the 
only letter which does in so many words 
say that they rejected these goods was 
written as late as the 22nd of August and 
then that was written in answer to a 
letter pressing them for payment. I 
must also say that inasmuch as the 
goods were delivered to the defendants, 
it is obvious that the onus of proving 
that they in fact rejected, lies upon 
them, and the learned Judge in effect 
says that the defendants have net satis- 
fied him that they did in fact reject the 
goods. Of course, if the learned Judge 
took that point of view, he was perfectly 
right in saying that the defendants had 
not rejected the goods. Speaking for 
myself, I have read the evidence very 
carefully, and I am not satisfied upon the 
evidence which has been put before me 
that the learned Judge was wrong ; and, 
that would be quite sufficient for me. 
I need not say any more because there 
was evidence both ways ; the learned 
Judge was there to give his decision 
upon this question of fact, which is a 
pure question of fact and no matter of 
law is appertaining to it, and it is quite 
sufficient for me to say that I am not 
satisfied that the learned Judge was 
wrong. I may go further and say that 
I think it is quite possible that what 
happened was that there w’ere conver- 
sations between the parties with regard 

to the quality of the goods, discussions 
as to what had been done and so on, 
but I am quite satisfied that the defen- 
dants have not given sufficient evidence 
to discharge the onus that they definitely 
rejected the goods before the 22nd of 
August. 

For these reasons I think that the 
appeals should be dismissed with costs. 

1916 Cal .— 31 & 32 


Woodroffe, J. — I agree. 

Mookerjee, J. — 1 agree. 
v.n./R.K. 

A/>/'enl disinisscd. 
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Mookkrjkk and Rok, JJ. 

Harinath Chowdhuru — Defendant — 
Appellnnl. 

V. 

Iliii'u Das Acharja Chowdhury and 
o/hers — Plaintiffs — Respondents. 

Second Appeal No. 3656 i.f 1913, 
decided on 21st May, 1915, against the 
Decree of Sub-Judge, Mymensingh, dated 
I ith August, 1913. 

fa) Civil P. C. (5 of 1908), O. 47 — Rule that no 
suit lies for recovery of mocey recovered under 
legal process of Court though subsequently 
found to be incorrect does not apply in case 
where money is ordered to be deposited pend- 
ing adjudication but paid out «vithout decision. 

The principle that, where money has been paid 
by the plaintiff to the defendant under compul- 
sion of legal process w hich is afterwards tiis 
*:overed not to ha\e been due, the plaintift 
cannot reco\ er it back in an action for mone>' 
had and received, cannot apply in a case where 
money was deposited by the plaintiff, on tlie 
faith of an order which staled explicitly that tlie 
money would be retained in Comt pending the 
determination <>f the question whether tlie 
money belonged to />. the then judgment-debtor 
of or to />, the alleged creditor of the deposi- 
tor C. but where without holding any inquiry 
and without notice to the depositor and his 
alleged creditor the t'ourt paid it out to on 
his application. Case-law discussed. 

[P. 242. C. 2 & P. 243. C. I & 2.] 

(b) Civil P. C. '5 of 1908), O 21, R . 46— 
Deposit made subject to an enquiry is conditional 
deposit. 

A deposit made by order of a Court pending 
adjudication of the question whether A’ or D is 
beneficially interested in the money, is a condi- 
tional one. [P. - 43 * C. 2.J 

fc) Practice — Judicial Order — Order against 
person without notice is bad. 

No judicial order can be made to the detri- 
ment of a person till he has been afforded ample 
opportunity to defend his rights, [P. 243, C. 2.] 

(d) Rules of Supreme Court, O. 45, Rr. 5 and 
6 — Ex parte order to ibe prejudice of third 
person cannot be made^T hough Civil P. C« 
provides DO similar rule Court has inherent 
power to protect third person against expaiie 
orders. 

The Rules of the Supreme Court in England 
contemplate not an ex parte order to the preju- 
dice of third person who may he really interested 
in the debt due from the garnishee but an 
inquiry in the presence of all the persons 
interested. [P. 244, C. 1.] 
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The Code of Civil Procedure (Act V of looS) 
doe.' not Contain anj' .'Pccitic rule of the type of 
Rr. ^ and 6 of U. 45 of tlie Rules of the 
Supreme Court in Pngland. i!ut the Court ha> 
inherent powct' to guard against an abuse of its 
proce.'S and to ensure that its ort.!cr> do not 
operate to the prejudice of pcr>on> \viu> have no 
notice of the proceedings. Robots v. Death. 
S (J. j:. I). 319, ref. to. iP. 244. C . 1 . 1 

(e) Civil P C. (5 of 1903', S. 152— Court has 
inherent power to order re-deposit of money 
wrongly withdrawn. 

The tnoney depo>ited docs not cease to be 
the money the depositor merely because he 
brou'’lit it into Court on the faiili of a condi- 
tion.il order, winch directed it.' retention in 
<*ourt pending inquiry into ilio question raised. 

[F. 244, C. i-l 

Tile (. ourl has full authority to compel a 
party to bring back such m iney into Court to be 
re paid to the otlier party entitled to it. (, I. C. 
50S ref. to. [F. 2-14. C. I.] 

A. Gu/ta, Sirendra Kumar Dey and 
Akhil Chandra Guha — ior Appellant. 

Joti Prosad Sarbadkicary and Prokas/i 
Chandra Maznmdar ~ for Respondents. 

Judgment.' 'Phe problem which 
requires solution in this appeal may be 
concisely stated. On the 3oih June, 1909 
A sued tor recovery of money. On the 
same day A obtained an order for attach- 
ment bclore judgment under R. 5 of 
0.38, Civil Procedure Code. 'I'he property 
attached was a debt due ostensibly from 
C to D\ but the debt was attached on the 
alleiraiion that B, and not D, was the 
person benificially interested in it. The 
result was that a prohibitory order was 
issued upon C. On the 13th August, igog 
A obtained an ex parte decree in his suit 
against B. C was then called upon to 
pay into Court the money due from him 
ostensibly to D- On the 8th October C 
applied to the Court and intimated that 
he was willing to bring the money into 
Court, provided he was absolved from 
liability to pay a second time to L>, and 
provided also that interest ceased to run 
upon his debt from that date. The Court 
thereupon ordered that the money, if 
deposited, would be retained in Court 
till the adjudication of the question, 
whetherB or D was beneficially interested 
therein. On the faith of this order the 
money was brought into Court on the 
13th December, 1909. Thereafter, with- 
out notice to C or D, the Court, on the 
application of A paid out the money to 
him. P>, who had no intimation of these 
proceedings, subsequently sued C and 
recovered judgment against him on the 
debt. C now sues A to recover the 


money which he had deposited in Court 
and which, without notice to him or 
to his creditor D, had been with- 
drawn by A. 'I'he Courts below have 
decreed the claim and^ has appealed to 
this Court. The substantial question in 
controversy on the merits in this litiga- 
tion, consequently, plainly, is whether B 
or D was beneficially interested in the 
debt. 'I’he Courts below have concur- 
rently answered this against A, and have 
found that B had no interest in the 
money, in other words, that noti^ but D 
was the real creditor of C. This is a 
finding of fact which cannot be success- 
fully challenged in second appeal, indeed 
no attempt has been made to assail it 
before us : but the question has been 
mooted, has C any cause of action against 
/I? On behalf of A. it has been argued 
that there is no cause of action, first, 
because the money was recovered under 
compulsion of legal process, and cannot 
accordingly be recovered by any form of 
suit ; and, secondly^ because by virtue of 
O. 21, R. 46 of the Code of Civil Pro- 
cedure, the money, as soon as deposited, 
ceased to be the money of the plaintiff ; 
and thrtt, consequently, he is not entitled 
to recover it back. In our opinion there 
is no foundation for either of these con- 
tentions. 

-As regards the first ground, it is clear 
that the principle of the rule in Marriot 
v. Hampton (i), which has been the 
bulwark of the arguments for the appel- 
lant, is of no real assistance to his cause. 
The principle is that where money has 
been paid by the plaintiff to the defend- 
ant under compulsion of legal process, 
which is afterwards discovered not to 
have been due, the plaintiff cannot 
recover it back in an action for money 
had and received. The foundation of 
this doctrine was thus stated by Lord 
Kenyon ; — “ Alter a recovery by process of 
law, there must be an end of litigation, 
otherwise there would be no security for 
any person. ” To the same effect is the 
observation of Ghose, J : — * It would 
tend to encourage the greatest negligence 
if we were to open a door to parties to 
try their causes again, because they were 
not properly prepared the first time with 
their evidence. ” Lawrence, J-, added 
that if the case alluded to, that is, the 

(i) 7 T.R. 269 = 2 Smith’s Leading Cases 

421 = 2 Esp. 546=4 R- R- 439 = 10 * E- R* 909- 
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decision of Lord Mansfield in Moses v. 
Macferlan (2), be law, it would go the 
length of establishing this, that every 
species of evidence which was omitted 
by accident to be brought forward at 
the tiial might still be availed in a new 
action to overrule the former judgment, 
which is too preposterous to be stated. 
The principle was again formulated by 
Patterson, J., in A'nrftu’uZ v. Collins (3) : 

Money paid under compulsion of law 
cannot be recovered back as money had 
and received. And, further, where there 
is bon'ijides, and money is paid with full 
knowledge of the facts, though there be 
no debt, still it cannot be recovered 
back.” We refer to this statement in 
order to emphasize the qualification to 
the general rule formulated in the follow- 
ing terms by Kennedy, J., in Ward d' < o., 
V. Wallis (4); “There must be bona 
jides on the part of the party who has got 
the benefit of his opponent’s payment in 
order to bring the principle laid down in 
that case \_Marriot v. Hampton (i)J into 
force ;if the person enforcing a payment, 
under legal process has therein taken an 
unfair advantage or acted unconscien- 
tiously, knowing that he had no right 
to the money, the principle laid down in 
Afatriot v, Hampton (i) may not prevent 
the defendant from recovering the money 
back.” 

Let us examine the application of this 
principle to the circumstances of the 
present case. Here money was deposited 
by the plaintiff C on the faith of an order 
which stated explicitly that the money 
would be retained in Court, pending the 
determination of the question, whether 
the money belonged to B, the then judg- 
ment-debtor of A, or to D, the alleged 
creditor of the depositor C, That inquiry 

was never made, but the Court, without 

notice to the depositor and his alleged 
creditor, paid out the money to the pre- 
sent defendant, on his application, so 
that neither C nor I) was allowed an 
opportunity to defend his rights. We 
need not hold that this conduct of A was 
in any way designedly fraudulent, but this 
much is plain that he was able to appro- 
Priate the mo ney by what constituted a 

676^^ ^ W. BI. 219=97 E. R. 

? 858 = 111 E. R. 1006 = 6 N. & M, 
0*4 H- & w. 

a • < 2 - B- 67s =69 L. J. Q. B. 423 = 

K* 1. 


grave abuse of the process of the Court. 

The principle of the decision in M<irriot 
V. Hampton (i) has no appIiLiuion to 
these circumstances. 

As regards the second ground, it is con- 
tended that under (). 21, R. 4O, the mone^ . 
as soon as it was deposited, ceased to be 
the money of tlie depositor. Clause (3) of 
R. 46, is in these terms : “ \ debtor 

prohibited under Clau^e(I) of sub -R. (r) 
may pay the amount of his debt into 
Court and such payment shall discharge 
him as effectually as payment to the party 
entitled to receive the same.’' Thi.s 
clearly coniemplates a case where there 
is no dispute that if the suit results into 
a decree against the defendant, or if there 
is a pre-existing judgment against him, 
the money is recoverable thereunder from 
the depositor. In the present case, the 
deposit was clearly conditional. 'i'he 
order of the Court makes it plain beyond 
all controversy that the deposit was made 
pending the adjudication of the question 
whether B ox D was beneficially interested 
in the money. Rut it has been contended 
on behalf of the appellant that this order 
was irregular, astheCode neither contem- 
plates an inquiry, nor provides for the 
issue of notices upon parties affected by 
its order. This argument overlooks the 
elementary principle that no judicial 
order can be made to the detriment of a 
person till he has been afforded ample 
opportunity to defend his rights. Our 
attention has been drawn in this connec- 
tion to R. 5 of O. 45 of the Rules of the 
Supreme Court in England. An exami- 
nation of that rule shows that there is no 
foundation whatever for the contention of 
the appellant. There the rule expressly 
provides for an inquiry in the events which 
have happened here. R. 5 is in these 
terms : Whenever in any proceedings 

to obtain an attachment of debts, it is 
suggested by the garnishee that the debt 
sought to be attached belongs to some 
third person, or that any third person has 
a lien or charge upon it, the Court 
may order such third person to 
appear, and state the nature and parti- 
culars of his claim upon such debt.” 
R. 6 then provides that after the alle- 
gation if any third person under such 
order as in R. 5 mentioned and if any 
other person who by the same or any 
subsequent order may be ordered to 
appear or in case of such third person not 
appearing when ordered, the Court may 


244 Calcutta 


Seosauan Lal i;. Harihak Prasad Singh 


1916 


oracr execution to issue to levy the 
amount due from such garnishee. Conse* 
Iquently, the rules of the Supreme Court 
in Kngh^nd contemplate, not an ex parte 
jorder to the prejudice of third persons 
!\vho mav be really interested in the debt 
jdue from the garnishee, but an in- 
quiry in the presence of all ilie persons 
interested. Onr Code does not contain 
any specitic rule of the type of Rr. ^ 
and o of < ). 4.5 of the Rules of 
ithe Supreme Court in England. Ihit 
Ahe Court has inherent power to guard 
against an abuse of its process and 
to ensure that its orders do not operate 
to the prejudice of persons who have no 
notice of the proceedings. In the case 
before us the Court was competent, 
indeed, it was incumbent upon the Court, 
to make a conditional order of this 
description and to provide that the 
money deposited was not paid to the 
decree-holder till adjudication of the 
question of title to that money. Refer- 
ence may in this connection be usefully 
made to the instructive decision of the 
Court of -Appeal in Roher/H v. Death{^). 
In that case the garnishee who was 
ordered to bring the money into Court 
contended that the money was due to the 
judgment-debtor, not in his personal 
capacity but in lus capacity as a trustee. 
I'he question arose, whether the money, 
if deposited, should be paid without 
inquiry. Lord Justices Brett, Colton 
and Lindley unanimously held that it 
would not be right to make the payment 
without an inquiry into the question, 
whether the money was trust money or 
not, and they directed that the money 
should be brought into Court to abide 
the event of an inquiry. In our opinion, 
the money deposited in this case did not 
cease to be the money of the plaintiff, 
merely because he had brought it into 
Court on the faith of a conditional order 
which directed its retention in Court 
pending inquiry into the question raised. 

We feel no doubt whatever that the 
justice of the case lies entirely with the 
respondent and that the Court has full 
authority to compel the appellant to 
bring back the money into Court to be 
re-paid to the plaintiff, [Mrinalint Dasi 
V. Abinash Ckunder Dutt (6)]. 


(5) (1882) 8 Q. B. D. 319=^51 L- E Q- ' 5 - 

(6) (1910) 6 I. C. 508, 


The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

v.i:./R.K. 

Appeal dismissed. 
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HOLMWOOD and AfULLICK, JJ. 

Seosaraii Lal — Defendant — Appellant. 

V. 

Harihar Prasad Sin'jh — Plaintiff — 
Respondent. 

Second Appeal No. 1387 of 1912, 
decided on 14th January, 1915, against 
the decree of Sub Judge, Shahabad, dated 
.:9th March 1912. 

(a) Limitation Act (9 of 1908), Arts. 36 and 
89 — Art. 89 applies to suit for recovery of money 
misappropriated or received eoid not accounted 
for. 

.Money receiveil anti misappropriated by a 
servant i.s covered by Article .89 and not by 
Article 3O of tlie Limitation .Act. It is im- 
material in a civil action whether the mis- 
appropriation charged is criminal or not. If 
there is no misappropriation but money is pay- 
able by the liefendant to the plaintiff for njoney 
received by the defendant and not accounted 
for, .Article 89 still applies. [P. 245. C. ij 

(b) Civil P. C. (5 of 1908), O. 20, R. 16-^ 

Preliminary decree is not necessary in every suit 
for accounts unless sum due is to be ascer« 
tained. 

Linder U. 20, R. iC, Civil I’rocedure Code, it 
is clear that it is not in every suit for accounts 
tliat a preliminary decree directing such accounts 
to be taken as the Court thinks fit, is necessary. 
It is only where it is necessary in order to 
ascertain the amount of money due to or from 
any parties that an account should be taken, and 
that the Court should before passing the final 
decree pass a preliminary decree directing such 
accounts to be taken as it thinks fit. 

[P. 245. C. 2.j 

Provas/i Chandra Mitter and Satish 
Chandra Bose ■ for Appellant. 

Jogendra Chandra Chose — (or Res- 
pondent. 

Judgment. — J'his second appeal arises 
out of a suit brought by the plaintiff' to 
recover Rs. 536-13-6 and interest from 
the defendant. The defendant was 
admittedly the servant of the plaintiff and 

the plaint said that he misappropriated 

the amount. The plaint also said that 
the defendant was dismissed in the end 
of March 1907, and on the loth March, 
1907 the defendant appears to have filed 
a certain list of expenditure, called/a^d» 
kharcha, which has been reproduced in 
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his written statement and which he 
desired to be set off against the sum 
claimed by the plaintiff, which sum the 
defendant admitted in his written state- 
ment had been received by him. 

The defence in the Court below urged 
that the suit was barred by limitation by 
reason of Article 62. The lower Courts, 
the Munsif at any rate, seem to have 
held thet it came under Article 64, and 
that although the plaintiff did not ask 
for an account and although it was found 
that there had been no misappropriation, 
he seemed to think that the suit might 
be treated as a suit for accounts. The 
learned Subordinate Judge in the lower 
Appellate Court treated the case from 
the commonsense point of view, which 
we have just indicated, in staling what 
the case really is, and he found that the 
only questions for determination in 
appeal before him were, Jirst, how much, 
if any, is due to the plaintiff from the 
defendant, and second, is the suit barred 
by limitation ? As regards the first point 
we have nothing to do in second appeal 
and it is concluded by the finding of 
fact. 

As regards the question of limitation 
we are clearly of opinion that the plain- 
tiff’s suit as originally framed fell under 
Article 89 of the Limitation Act, and 
that the suit as it has been treated in the 
lower Court, by dealing with the defend- 
ant’s allegation of payment or expenditure 
and by going into each item and finding 
what the balance due to the plaintiff 
is, is quite within the scope of such 
suit. A great deal has been said as 
to the suit being wholly based on the 
allegation of criminal misappropriation 
of a specific sum. But it is imma- 
terial in a civil action whether the 
misappropriation charged is criminal or 
not. Money received and misappropriated 
by a servant is undoubtedlj' covered by 
Article 89 and not by Article 36 as was 
sought to be argued before us. If there 
is no misappropriation but money is 
payable by the defendant to the plaintiff 
for money received by the defendant and 
not accounted for. Article 89 still applies, 
and although the defendant filed the 
fdrad kharch or bill of expenditure, it is 
found that the accounts were never 
adjusted and the plaintiff never admitted 
any of the items which the defendant 
pleaded. It cannot, therefore, be said 
that the money received by the defendant, 


which admittedly was money due on 
decrees and deposits in Court, was ever 
accounted for. I'he Courts below liave, 
therefore, it appears to us, rightly gone 
into the allegation of the defendant that 
he had made certain payments and they 
have found in some instances in his 
favour, in some instances against him. 
'fhose are findings of fact with which we 
have no concern. 

Hut it is argued that in a suit for 
accounts liiere must be a preliminary 
decree directing such accounts to be taken. 
Ws wish to point out that it is not in every 
suit for accounts that such a decree is 
necessary. (). 20, R. 16, is clear on the 
point. It is onl3’ where it is necessary in 
order to ascertain the amount of money 
due to or from any parties that an 
account should be taken that the Court 
shall, before passing the final decree, pass 
a preliminary decree directing such 
account to be taken as it thinks fit. Here 
the Court had the whole of the items 
disputed between the parties before it. 
A comparison of the schedule to the 
plaint with the schedule to the written 
statement clearly shows this, and really 
the only point which it had to decide on 
the merits was, how much of the money 
alleged to have been spent by the defen- 
dant out of the money he admittedly 
received had realli' been spent by him for 
the benefit of the plaintiff. It was a 
matter which the Courts can well deal 
with without putting the parties to the 
expense of employing a Commissioner and 
having a separate investigation of 
accounts. 

Tt does not appear to us that any 
injustice lias been done to the defendant 
and the appeal, is, therefore, dismissed 
with costs and the decree of the lower 
Appellate Court upheld. 

V.B./R.K. 

Appeal dismissed. 


A. I. R. 1916 Calcutta 245 

RICHARDSON AND IMAM, JJ. 

Kunya Kesori Fal Chowdhury and 
others — Plaintiffs — Appellants. 

V. 

Bama Sundari Dasya and others — 
Defendants — Respondents. 

Appeal No. 3882 of 1913, decided on 
17th December, 1915, from the Appellate 
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Decree of Addl. Sub-Judge, Dacca, dated 
\ 2ih August. 1913. 

Landlord and TeDant — NoD-tracsferable occu« 
pancy holding— Transfer of portion by tenant 

Tenant refusing topay rents for portion trans- 
ferred - Rights of iandlord — Landlord can refuse 
to accept apportionment of rent — He can accept 
aniount of rent tendered without prejudice to 
rights as against transferee — As against trans- 
feree he is entitled to h'has possession of land 
transferred. ■ 

Wh-n A Unant of a non-transferahle occu- 
pancy holding, after lia\ ing tran^K'rred a portion 
of I'.is holding, refuses to pay rent for that por- 
tion and tenders to the landlord the propor- 
tionate rent due in respect of the remainder of 
the holding, it is open to the landlord to 
dcclin'.- to accept an apportionment of the rent 
and recognise any division of the holding and 
hold the tenant liable for the entire rent. 

[F. 246, C. 2.J 

In such Hcase a landlord is at liberty, if he so 
chooses, to accept from the tenant the amount 
of rent tendered by him for the land he still 
holds without prejudice to his rights as against 
the transferee in respect of the transferred 
portion. |l>. .46. C. 2.] 

As between such a transferee and the landlord 
the latter is pritna facte entitled to khas posses- 
sion of the land transferred. [!’. 247^ i,j 

Sarat Chandra Basak and Hari liar 
Prosad Sinrjk^for Appellant. 

Gobind Chandra Dey Boy — for Res- 
pondents. 

Judgment. — The holding in question 
in this suit originally belonged in its 
entirety to the defendant No. 3. He 
sold a portion of it to the defendant 
No. 2 in the name of the latter's mother, 
the defendant No. i. The holding is 
found to be a non- transferable occu- 
pancy holding and, as we read the 
judgment of the learned Subordinate 
Judge in the lower Appellate Court, 
he has also found that, subsequently 
to the transfer of the portion of the 
holding, the defendant No. 3 refu.sed 
to pay rent for that portion and tendered 
to the landlords the proportionate rent 
due in respect of the remainder of the 
holding, which the landlords accepted. 
The learned Subordinate Judge, in one 
part of his judgment, says this ; “ The 

plaintiff’s first witness Kamini, who is 
the naib of the plaintiffs owning 6 annas 
and 7'^ gandcis share, deposes that the 
defendants Nos. 3 and 4 refused to pay 
rent for the land in suit as it was sold 
and that the defendant No. 3 paid rent 
for the lands other than the land in suit. 
The refusal fo pay rent was due to the 
fact that the land had been sold.” Then 
further on, the Subordinate Judge says : 


The refusal to pay rent was due to the 
fact that there was a sale and the alleged 
relinquishment was in favour of the pur- 
chaser.’ From these passages, we gather, 
as we have said, that the learned Sub- 
ordinate Judge accepted the evidence of 
the plainiilis’ naib iliat, after the transfer 
in question, the defendant No. 3 refused 
to pay rent for the land he had transfer- 
red. In that stale of things, it was. of 
course, open to the landlords to decline 
to accept an apportionment of the rent 
and to decline to recognize any division 
of the holding. On the defendant No. 3 
refusing to pay the entire rent of the 
whole holding, the landlords might have 
instituted a rent suit and so brought the 
holding to sale in e.xecution of any decree 
they might have obtained. But, in our 
opinion, this was not the only course 
open to the landlords. We can see no 
reason why the landlords should not be! 
at liberty, if they so chose, to accept 
from the defendant No. 3 the amount of 
rent tendered by him for the land he still 
held without prejudice to any right which 
they might have as proprietors in respect] 
of the transferred portion. The learned! 
Subordinate Judge in the Court of Appeal 
below has found on these facts that there 
was no surrender of the transferred portion 
in favour of the landlords. It seems to 
us, however, that only one conclusion is 
possible from the transfer coupled with 
the subsequent refusal to pay the rent of 
the transferred portion ; clearly that 
amounted on the part of the defendant 
No. 3 to a disclaimer of all right, title 
and interest in the transferred portion. 
He had transferred his interest as tenant 
to the defendant No. 2, and as between 
him and the defendant No. 2 his interest 
as tenant was e.xiinguished. As to the 
landlords he put an end to the relation- 
ship of the landlord and tenant by refus- 
ing to pay rent for this land. In our 
opinion the tenant, the defendant No. 3, 
by his own acts and conduct made it as 
clear as possible that he bad no further 
interest in the land. The land is, there- 
fore, at the disposal, of the landlords, 
unless any third person can make out a 
good title to possession as against them. 
The present case is easily distinguishable 
from those cases whereafter transferring a 
portion of the holding the tenant con- 
tinues in possession of the remainder and 
continues to pay, or, at any rate does not 
deny his liability to pay the rent due in 
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respect of the whole holding. In cases of 
that kind it is familiar law that there is 
no abandonment or surrender of the hold- 
ing either as a whole or in part. But the 
present ca.se is very different and the 
conclusion arrived at by the learned 
Subordinate Judge appears to us to he 
entirely inconsistent with the facts which 
he has found. On the materials before 
us the only conclusion possible, is, as we 
have said, that the defendant No. 3 has 
ceased to have any interest in the trans- 
ferred land. If that be so, what are the 
rights to the land as between the trans- 
feree and the landlords ? Prima facie^ the 
landlords are entitled to the land. The 
transferee shows no title from the land- 
lord, his title is derived from the defend- 
ant No. 3 who had no power to create 
title good against the landlords. In the 
circumstances, we are of opinion that 
there is no ans\ver to the landlords’ suit. 
The result is that the decree of the lower 
Appellate Court must be set aside and 
that of the Court of first instance res- 
tored. The plaintiffs, the appellants 
before us who are co-sharers in the land 
to the extent of 6 annas 7 1 garidas, are 
entitled under the latter decree to joint 
possession to the extent of their share. 
The other co-sharers were made party 
defendants and no question is raised as 
to their share. The appellants are entitled 
to their costs throughout from the con- 
testing defendants. 

V.B./R.K. 

Appeal alloived. 
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Greaves and Walmsley, JJ. 

Dirajaddi and another — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No- 11220! i9iS» 
decided on 5th October, 1915. 

Indian Penal Code (45 of 1860), S. 225 — Rescue 
of thief from custody of chowkidar — Offence 
under S. 225 is not committed. 

A person rescuing a thief, kept in custody by 
a chowkidar in Bengal, does not commit an 
offence under S. 225, Indian Penal Code. 35 Cal. 
361 ; A. I. R. (1914) Cal. 272 and 27 Cal. 366. 
foil. IP. 247, C. 2.] 

Asita Itanjan Ghose for Brojendra 
Nath Ckatterjee -for Petitioners. 

Facts. — One Fatik committed theft at 
night in the house of one Kalim, who 


arrested the thief red-handed, and mode 
him over to the complainant chowk-idar 
that night. The chow/:idar kept him lied 
that night in the house of Ralini, and 
next morning at about breakfast lime 
the accused petitioners rescued the thief 
Fatik from the custody of the chowkidar. 
Fatik was convicted in the original case 
for theft. 

On these facts the petitioners were 
tried on the charge of rescuing the thief 
from the lawful custody of the chowkidar 
by the Sub-Deputy Magistrate of 
Madaripur, who convicted them under 
S. 22$ of the Indian Penal Code and 
sentenced each of them to undergo 
rigorous imprisonment for 3 months by 
his order dated the 23rd June, 1915- I he 
aforesaid order was confirmed on appeal 
by the Joint Magistrate of Faridpur, who 
upheld the conviction and sentence of 
the petitioners by his order dated the 
26th July, 19J5. 

Against this order the petitioners 
moved the High Court, and a Rule was 
issued upon the District Magistrate of 
Faridpur to show cause why the convic- 
tion of and sentence passed upen the 
petitioners should not beset aside on the 
two following grounds . — 

(i) For that on the facts found, thel 
lower Courts ought to have 
held that no offence under 
S. 225, Indian Penal Code, was 
committed by the petitioners. 

(ij) For that as the chotvkidor \\ 9 .sooi 
a Police Officer, his custody 
was not lawful, and, therefore, 
the petitioners did not commit 
any offence by the alleged 
rescue. 

Judgment. — We make this Rule abso- 
lute on the authorities to which we are 
referred, namely, Bolai Dey v. Empe-\ 
ror (i). Puma Chandra Kundu v.* 
Emperor (2) and K.alai v. Kalu Chowki- 
dar (3). 

We set aside the convictions and 
sentences and direct that the bail bonds 
be discharged. 

V.B./R.K. 

Buie made absolute. 

(1) (igo8) 35 Cal. 361. 

(2) A. I. R. (1914) Cal. 272=41 Cal. 17 = 
20 I. C. 750. 

(3) (1900) 27 Cal. 366. 
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Holmwoou and Muluck, jj. 

Ramanugrah Narayan Singh and 
others — Plaintifts — Appellants. 

V. 

Chuni Lal and others — Defendants 

— Respondents. 

Appeal No. 306 of 191 1, decided on 
1 2th January, 1915, from Original 
Decree of Sub-Judge, Gaya, dated 19th 
June, 191 1 . 

Saccessioo Certificate Act (7 of 1689), S. 4 
— Certificate is oot necessary when Probate or 
Letters of Administration are obtained — It is not 
necessary that certificate must be obtained before 
suit — Suit should not be dismissed on that 
account. 

Where Probate or Letters of Administration 
have been obtained as regards the estate of a 
deceased, a Succession Certificate i'. not neces- 
sary under S. 4 of .-\ct VII of 18s., i.> triuitle a 
person to sue. jp. ’4S. C. :.| 

Where a Succession Certificate is necc.-‘>iny to 
entitle a plaintiff to maintain a suit, it should 
be allowed to be produced before a decree i.^. 
passed and the suit should not be di-MnisseJ 
because the Succession (.'ertificate has not been 
obtained previouslv. ( 'ase-law discussed. 

IP. 248. C. 2.] 

Umakali Mukherjee, Siva Nandan Roy 
and Jnanranjan Chatterjee -for Appel- 
lants. 

Provas Chandra Mittcr and Jatindra 
Nath Sen — for Respondents. 

Judgment. — This appeal arises out of 
a suit brought by the plaintiffs to recover 
a certain deposit made in a Bank, known 
by the name of Sheo Lal Majhilal in the 
town of Gaya, by their uncle and prede- 
cessor, Hissesswar Dayal. The plaintiffs 
are the three minor nephews of Bissess- 
war and his brother, Pasupat Nath, who 
has obtained Letters of Administration 
to his will. The case is that Bissesswar 
Dayal and Dudhnath, who predeceased 
him leaving his son plaintiff No. 3, and 
plaintiff No. 4 are members joint in mess 
and estate in a Mitakshara family. 
Bissesswar died in February 1908, leaving 
a will dated the 2nd January, 1908, of 
which will Pasupati Nath obtained Letters 
of Administration, with a copy of the will 
annexed, to the property and credits of 
Bissesswar on the 22nd September. 1910. 
From the will it appears that the testator 
admitted that he was fully joint with his 
brothers as regards the ancestral property, 
which he sets out in Schedule I, and his 
statement in the 3rd column of Schedule I 


must be taken to mean that his share 
would be Hrd on partition, but that no 
partition had ever taken place. He also 
had a considerable amount of immovable 
and movable property acquired by him 
alone, and he gives a list of that in 
Schedule II. But it appears that that 
list is not complete, inasmuch as another 
item is mentioned in the body of the 
will which is not included in Schedule II. 
1 he parties went into evidence on the 
merits and both parties say here before 
us that they are anxious for a decision on 
the merits. 

The learned Judge has dismissed the 
suit on a preliminary point and we think 
that he has erroneously decided that 
point. He says that the fact that 
Bissesswar Dayal made a will negatives 
the theory that he was joint with the 
plaintiffs. That was his first error, 
We have shown that the will itself 
clearly shows that he was joint with the 
plaintiffs. He further says that they 
cannot get a decree until they produce 
the Succession Certificate. This is his 
second error. S. 4 of Act VH of 1889 
is perfectly clear on the point that 
Probate or Letters of Administration 
evidencing the grant of Letters for Admi- 
nistration of the estate of the deceased 
is sufficient to render a Succession Certi-I 
ficate unnecessary. 

It has been argued before us that 
those Letters of Administration are not 
with a copy of the will annexed. It is 
only in cases of intestacy that Letters of 
Administration without copies of the will 
annexed are given, and it is apparent 
from the alternative words — a Probate 
or Letters of Administration — that the 
.section includes Letters of Administra- 
tion with a copy of the will annexed. 
Even if a Succession Certificate had 
been necessary we must point out to the 
learned Judge in the Court below that 
the practice of the Courts in India approv- 
ed by this Court has always been to 
allow the Succession Certificate to be 
produced before the decree is passed 
and not to dismiss the suit outright 
because the Succession Certificate has 
not yet been obtained. However, we do 
not think that any Succession Certificate! 
is necessary, because the plaintiff No. 4 
has obtained Letters of Administration 
to the estate of Bissesswar. 

Then it is argued that the plaintiff 
No. 4 did not bring the suit upon the 
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basis of the Letters of Administration 
and that, therefore, he cannot be allowed 
to amend the plaint now so as to alter 
the character of his suit. We think that 
this is a very technical view to lake of 
the pleadings. Paragraph 9 of the plaint 
says that the will was proved in solemn 
form before the District Judge of Gorak- 
pur and Letters of Administration 
with a copy of the will was granted 
on the 27th May, 1910. Following that, 
paragraph 10 says that the plaintiffs 
are entitled to recover the whole amount 
from the defendants. I'he Letters of 
Administration are, therefore, clearly 
referred to, and the case falls within the 
remarks of the Privy Council in Mohum- 
mud Zahoor Ali Khan v. Musa 7 nmat 
Thakooranee Rutta Koer (i) and the case 
of Raja Rup Singh v. Rani Baisni (2). 
The case in Mohiimmud Zahoor Ali Khan 
V. Musammat Thakooranee Rutta Koer (i) 
was somewhat of the same nature as 
the present case. The nature of the 
transaction and the status of the obligor, 
their Lordships say, make it peculiarly 
desirable that the Appellate Court 
should have the benefit of the judgment 
of the Court below on the issues on the 
merits, and they, therefore, allowed an 
amendment of the plaint in what is a 
much stronger case against such amend- 
ment than the present ; for we are of 
opinion that this case could have pro- 
ceeded on paragraphs 9 and 10 of the 
plaint without any amendment, and that 
the question of the Letters of Adminis- 
tration, the question of survivorship and 
the question of inheritance could have 
been gone into upon the plaint as it 
stands. But as the parties are still 
anxious that the verbal amendment 
should be made so as to make the two 
paragraphs clear, we think it right to 
accede to their prayer and to expand 
paragraph 10 of the plaint so as to enable 
all these pleas which are referred to in 
the plaint itself to be specifically in- 
cluded. Paragraph 10 would be amended 
as follows : that the plaintiffs are entitled 
to recover the whole amount from the 
defendants, as plaintiffs Nos. i to 3 are 
the nephews and plaintiff No. 4 is the 
brother of the deceased depositor, who 
has left no issue or widow. Whether this 
is under the will or by survivorship or by 



(1) (1866-67) II M.'I. A. 468«9 W. K. gfP.C.) 

(2) (» 88 s) 7 All. 1=11 M. I. A. 149 (P.C.). 


inheritance does not appear to us to be 
very material. But if the defendants 
desire to give any evidence to show that 
the plaintiffs are not entitled on either of 
those grounds to any share in any money 
that may be found due to Bissess- 
war’s estate, they are at libert}' to give 
evidence on the point : and it shall 
further be added to paragraph 10, thatthe 
plaintiff No. 4 is entitled to recover the 
whole amount from the defendants on 
behalf of the other plaintiffs as Adminis- 
trator to the estate of Bissesswar. The 
case will then be tried on the merits. 

'I'he result is that the appeal is decieed. 
The decision of the Court below and its 
decree on the preliminary point is dis- 
charged and the case is remanded to the 
lower Court for decision on the merits. 

The appellants are not entitled to any 
costs in this Court as their own defective 
pleadings seem to have got them into this 
trouble ; but the costs of the suit in the 
lower Court will abide the result of the 
final decision. 

'fhe Court-fee paid on the memoran- 
dum of appeal will be refunded to the 
appellants. 

V.B./R.K. 

Appeal decreed; Cane remanded. 
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FLETCHER AND TEUNON, JJ. 

Atul Chandra 5 ^«sr/^a— Plaintiff — Appel- 
lant. 

V. 

Kunja Behari Singha and others — 
Defendants — Respondents. 

Second Appeal No. 508 of 1912, decid- 
ed on 19th April, 1915, against the 
Decree of the Sub-Judge, ist Court, 
Midnapur, dated 29th November, 1911. 

(a) Civil P. C. (5 of 1903), S. 97— Scope of— 
Appeal on preliminary decree is obligatory. 

Under S. 97 of the Code of Civil Procedure 
not only has an appellant right to appeal against 
a preliminary decree, but he is bound to appeal 
or else he is precluded from questioning it in a 
subsequent proceeding. (P. 25®* 

(b) Civil P. C. (5 of 1908), S. 97— Appeal on 
preliminary decree is tenable even if no appeal 
on final decree is preferred. 

Where no appeal is preferred against the final 
decree, the appeal against the preliminary decree 
is not incompetent. 20 I. C. 57^ and 19 1 . C. 
630, foil. [P- 250. C. I.] 

(c) CivU P. C. (5 of 1908), S. 97— If appeal 
on preliminary decree succeeds final decree 
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must be varied even tboogb not appealed 
against. 

The lii\v gives a right to appeal against the 
preliminary decree and that right is not taken 
away ijecause no appeal is preferred against the 
final decree, which is sul.ject to the decision in 
the appeal in the preliminary decree. If that 
appeal succeeds the final decree ought to be 
amended in accordance with the result of the 
appeal. [p. 250. C. I & 

Amarendra Nath Bose— for Appellant. 

Jyoii Prosad Sarbidhikari, Trailokya 
Nath Gho&e and Dhirendra Ka?ita for 
Biraj MohaJi Maju^ndar — for Respond- 
ents. 

Judgment. — This is an appeal from 
the decision of the learned Subordinate 
Judge of Midnapore, dated the 29th of 
November, reversing the decision of the 
Munsif. The suit was a panition suit. 
Two points have been raised in this case, 
of which the first is whether the appeal 
was properly preferred to the lower 
Appellate Court. To decide this the 
following dates are necessary. The preli- 
minary decree was made on the gth 
September, 1910. The present appeal 
was preferred before the lower Appellate 
Court on the 4th November, 1910. The 
final decree was made in the partition suit 
on the nth March, 1911. Under S. 97 
jof the Code of Civil Procedure not only 
jhas the appellant a right to appeal 
against the preliminary decree, but he is 
bound to appeal or else he is precluded 
from questioning it in a subsequent pro- 
ceeding. The appellant contends that 
as no appeal was preferred against the 
final decree, the appeal against the 
preliminary decree is incompetent. We 
do not think that it is so. That is quite 
clear from the decision in the case of 
Nistarinee Dabee v. Rai Ma/iun Bis- 
«jas(i). A similar view seems to have 
been taken in the case of Ugra Narain 
Singh V. Basan Narain Singh (2). There 
is another decision * * * * to 

the contrary, namely, the case of Khiro- 
damoyi Dasi v. Adhar Chandra Ghosc (3). 

It seems to us that we ought to follow 
the decisions in the first two cases cited, 
lit is quite clear that the law gave a 
right to appeal against the preliminary 
decree and that right was not taken away 
because no appeal was preferred against 
the final decree, which was subject to 


(i) (1913) 20 I. C. 576. 
(a) (J 9 * 3 ) *9 I- C. 630, 
(3) (*9>3) 21 I. C. 516. 


the decision in the appeal in the preli- 
minary decree. If that appeal succeeds 
the final decree ought to be amended in 
accordance with the result of the appeal. 
The case of Mackenzie v. Narsingh 
Suhai (4) has also been relied upon by 
the learned Vakil for the appellant. That 
case, it is admitted, was under the old 
Code of Civil Procedure. There a party 
preferred an appeal against a prelimi- 
nary decree without preferring an appeal 
against the final decree. S. 97 was ex- 
pressly enacted to get over the practice 

which had grown ui> by virtue of a Full 

Bench decision of this Court. There is, 
therefore, nothing in the first contention. 

I he second question raised is whether 
there was a previous partition. It is 
purely a question of fact. The learned 
Judge has held that there was a previous 

partition and we cannot disturb his 
finding. 

The present appeal, therefore, fails and 
is dismissed with costs. 

V.B./R.K. 


Appeal dismissed. 


(4) (1909) 36 Cal, 763=1 I. c. 
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Mookekjek and Richardson, jj. 

Abjal Ma/hi and others — Plaintiffs — 
Appellants. 

v. 

Iniu Bepari and others — Defendants — 
Respondents. 

Appeal No. 1392 of 1914, decided on 
27th July, 1913, from Appellate Decree 
of Dist. Judge, Backergunge, dated 19th 
February. 1914. 

Civil P. C. (5 of 1908). O. 41. R. 33— Scope of 
—Should not be allowed to defeat other provi' 
sioa« of law — Part of claim decreed oa admis- 
sion of defendant — lo appeal by plaintiff whole 
claim dismissed — Held dismissal of whole claim 
was improper— further there was misuse of 
discretion by lower Appellate Court 

O. 41, R, 33 of the Civil Procedure Code is 
very widely expressed but it is not to be applied 
so as to enable a party litigant to Ignore the 
other provisions of the Code" or the provisions 
of i^tatutes like those which relate to limitation 
or payment of Court-fees. [P. 251, C. i & 2.] 

O. 41, K. 33, should be limited to those cases 
whereas a result of the Appellate Court’s inter- 
ference with the decree in favour of the appel- 
lant, further interference is required in order to 
adjust the rights of the parties in accordance 
w'tth justice, equity and good conscience. 

[P. 251, C. 2.] 
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In a suit for arrears of rent the plaintitt's 
claimed rent at the rate of Ks. 34 6 o a year. 
The defendants admitted that rent was payable 
at the rate of Rs. 24 a year. The Court of first 
instance allowed the claim at the rate of Ks. 24 
a year. The plaintiffs appealed against this 
decree. The defendants did not prefer an 
appeal, nor did they file a cross objection. The 
lower Appellate Court dismissed the entire suit : 

Held^ that the lower .\ppellate Court was not 
justified in dismissing the suit entirely on the 
appeal of the plaintids. [P. 251, C. 1 & 2.] 

Hcid^ further, that the judicial discretion 
vested in the Court of Appeal below was not 
properly exercised. [P. 251, C. 2.I 

AhincLsh Chunder Guha — for Appellants. 

Nakules 7 var MtikAerjee — for Respond- 
ents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for arrears of rent. The 
plaintiffs claimed rent at the rate of 
Rs. 34-6-0 a year. The defendants admit- 
ted that rent was payable at the rate of 
Rs. 24 a year. The Court of first instance 
decreed the suit in part and allowed the 
claim at the rate of Rs. 24 a year. The 
plaintiffs appealed against this decree. 
The defendants were satisfied with this 
decree and they did not prefer an appeal nor 
did they file a cross-objection as provided 
in the Code. But the District Judge on 
the appeal by the plaintiffs has dismiss- 
ed the entire suit. 'I'he plaintiffs have 
now appealed to this Court and have 
argued that the District Judge should not 
on their appeal have deprived them of the 
benefit of the decree of the Trial Court. 
In support of this contention, reliance has 
been placed upon the cases of Bnngamlal 
V. Jhandu (i) and Ganga Dhar Afuradi v. 
Banabashi Padhari (2). On behalf of the 
defendants-respondents, reliance has been 
placed upon R. 33 of O. 41 of the 
Code, which authorises the Appellate 
Court to pass any decree and make any 
order which ought to have been passed 
or made and to pass or make such 
further or other decree or order as the 
case may require. The rule further lays 
down that this power may be exercised 
by the Court notwithstanding that the 
appeal is as to part only of the decree 
and may be exercised in favour of all or 
any of the respondents or parties, 
although such respondents or parties may 
not have filed any appeal or objection. 
This rule is, no doubt, very widely 
expressed ; but, clearly, it should not be 
applied s o as to enable a party litigant 

1) (1912) 34 All. 32 = 11 I. C. 640. 

2) A. I. R. (1914) Cal. 722 = 241. C. 208. 


to ignore the other provisions of the 
Code or the provisions of Statute, like 
those which relate to limitation or pay- 
ment of Court-foes. R. 22 of O. 41 
of the Code provides that any respondent, 
who has not appealed from any part of 
tlie decree, may take cross-objection to 
the decree which he could have taken by 
way of appeal, provided he has filed 
such objection in the Appellate Court 
within one month, from the dale of 
service, on him or his Pleader, of notice 
of the day fixed for hearing the appeal 
or within such further time as the .Appel- 
late Court may deem fit to allow. Court- 
fee ad valorem is also required to be 
paid on the memorandum of cross- 
objection . under .Article I, Schedule 1 of 
the Court Fees Act, 1870 . In the case 
before us, the defendants not only did 
not prefer an appeal against the decree 
of the trial Court in so far as it was 
adverse to them, they did not file a 
memonandum of cross-objection. When 
the District Judge permitted them to 
contend before him that the decree against 
them should be discharged on the appeal 
preferred by the plaintiffs, he allowed 
them in substance to evade the provisions 
of the Civil Procedure Code, the Limita- 
tion Act and the Court Fees Act. 
We are of opinion that even if it 
be assumed that R. 33 is applicable 
to a case of this description, the 
judicial discretion vested in the Court of 
Appeal below has not been properly exerci- 
sed. We may also observe that, as was 
pointed by Jenkins, G. J., in Ganga Dhar 
Muradi v. Banabashi Padhari (2), ordi-j 
narily R. 33 should be limited to those 
cases where as a result of the Appellate 
Court’s interference with the decree in 
favour of the appellant, further interference is 
required in order to adjust the rights of the 
parties in accordance with justice, equity 
and good conscience. This is the rule 
recognised in England under O. 68 , R. 4, 
Rules of Supreme Court, which furnished 
the basis for O. 41, R. 33 of our Code 
[Attorney - General v. Simpson (3;; and Mid- 
dlemas v. Wilson{^)] : though a different rule 
was possibly recognised in earlier decisions 
[Roiolins V. Poioel (5) ; and Watts v. 
Symes( 6 )]. If the course followed by the 

(3) 2 Ch. D. 671 =70 L, J. Ch. 828. 

( 4 ) (1875) 10 Ch. App. 230 = 44 L, J. Ch. 476. 

(s) D 7 >S) * P- Wms. 297 = 24 E. R. 397. 

(6) (1851) I De. G. M. & G. 240=21 

L. J. Ch. 713. 
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party would be penalised merely because 
he had preferred an appeal against the 
decree of the Court of first instance. We 
cannot persuade ourselves to hold that this 
could have been the intention of the 
legislature. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance 
restored with costs both here and in the 
Court of Appeal below. 

Appeal allowed. 
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Sanderson, C. J. and Mookertek, .7. 

S'lshi Bhusnn Hazrah — PlaintitT — 
Appellant. 

V. 

Vena Moyee Dasi — Defendant -Res- 
lX)Ddent. 

Letters Patent Appeal No. 24 of 1914, 
decided on 18th May, 1910, against the 
decree of Teunon, J., dated 0th February 
1914. 

(a) Bengal Tenancy Act (8 of 1885). S. 153- 
‘ Order” includes interlocutory orders. 

Tile lerm “order” as used inS. uf the 
Rengal Tenancy Act is not limited to rtnal orders 
but includes interlocutory orders .such av or<lers 
of remund. [I». 252. C. 2.' 

(b) Bengal Tenancy Act (8 of 1885), S. 153— 
Suit for rent valued at less than Rs. 100— Order 
of remand without decision on special questions 
under S. 153 is not appealable- 

In a suit for rent valued at less than Ks. 100 
the order of the first Appellate Court remanding 
the suit for re-trial without deciding any of the 
special questions menilonecl in S, 153 is not 
appealable. 4 C. NV. N. 44, foil. 

[R. 252, C. 2.] 

Satya Charan Singh and Sarat Chandra 
liai Choudhury — for Appellant. 

Nagendra Nath Ghosh —for Respondent. 

Mookerjee, J. — This is an appeal under 
Clause 15 of the Letters Patent from a 
judgment of Mr. Justice Teunon. 

The plaintiff-appellant instituted a suit 
for arrears of rent. The defendant pleaded 
that rent was not payable at the rate 
claimed. The Court of first instance 
decreed the claim in full. Upon appeal 
the Subordinate Judge set aside the decree 


of the primary Court and remanded the 
case for a fresh trial, with full liberty to 
the parties to adduce whatever evidence 
they might like to bring forward in support 
of their respective allegations. The plaintiff 
preferred an appeal to this Court against 
the order of remand. The appeal was 
heard by Mi-. Justice Teunon and was 
dismissed. The present appeal is direcced 
against the decision of Mr. Justice Teunon. 

The suit was valued at less than one 
hundred rupees. Consequently under S. 153 
of the Bengal Tenancy Act. no appeal lay 
against the order of the Subordinate Judge, 
unless it was established that the Subordi- 
nate Judge had by his order determined one 
or more of the special questions mentioned 
in that section. The decision of this Court 
in the case of Gagan Chand Sardar v. 
A. Casperz (1) shows that the term crdei\ 
as used in S. 153 is not limited to final; 
orders but includes interlocutory orders, | 
such as orders of remand. Consetiuently it| 
was obligatory upon the appellant before; 
Mr. Justice Teunon to show that the order 
of the Subordinate Judge had decided one 
or more of the special questions. But on a 
perusal of the order of the Subordinate 
Judge it is clear that he has not only not 
decided any of the questions mentioned in 
S. 153, but has left open all the questions 
in controvers>' between the parties and 
remanded the case for re-trial, as, in his 
opinion, material evidence had been 
erroneously excluded by the trial Court. 
Consequently, the appeal to this Court was 
incompetent, and should have been dis- 
missed on that ground by Mr. Justice 
Teunon. 

The result is that this apjieal is dismissed 
with costs and the order of Mr. Justice 
Teunon is affirmed on the ground that the 
appeal heard by him was incompetent under 
the law. 

Sanderson, C. J. — I agree. 

V.Il./R.K. 

Appeal dismissed. 


(i) (1900) 4 C. w. X. 44. 
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Ghatterjea and Mullick, J.I. 

LckkeiMttilla and others — Petitioners. 

V. 

Asmatulla. Sar&ar —Opposite Party. 

Rule No. 685 ol 19 U, decided on L9th 
April, 1915, against the Order of Dist. 
Judge, Rungpur. 

Gvil P.C.(5 of 1908). S. 60 and O. 21, R. 53— 
Objection by judgment to sale left undecided—* 
Sale held without enquiry — Proceedings are 
irregular — Remedy of judgment debtor is by 
way of appeal. 

Wherein an e.vecution proceeding for the sale 
of an attached holding, the Munsif allowed the 
application of objection to tlie sale to stand 
over and in the meantime held the sale without 
making inquiries into the objection raised by the 
judgment-debtor : 

Held^ that the proceedings of the Munsif were 
wholly irregular; IP. - 53 * -•! 

that the proper procedure in such a case for 
the judgment-debtor was tq appeal again^t the 
order refusing to postpone the sale or directing 
the sale to take place. IP. 253, C. 2.\ 

Hari Bhusan Makher]ee — for Petitioners. 

Judgment. — The petitioner before us 
was the judgment-debtor in an execution 
case, in the Court of the Munsif, in which 
the decree-holder had attached a holding 
for sale. He objected to the sale 
on the ground that the holding was an 
occupancy holding and, as such, was not 
saleable. This objection was raised by 
him on the 3rd November, the sale having 
been fixed for the 6th. The Munsif held 
that the application had been filed too late 
and that the sale, therefore, should not be 
postponed. At the same time, he directed 
the application to be put up on the 26th 
of November for hearing. The holding 
was sold on the 6th of November, and on 
the 26th the application of the petitioner 
having been put up before the Munsif, be 
took evidence in the matter and came to 
the conclusion that the holding was not 
saleable, and accordingly set aside the 
sale. On appeal by the decree-holder, the 
learned District Judge set aside the order 
of the Munsif dated the 26th November, on 
the ground that the Munsif could not go 
into the question whether the holding was 
liable to sale or not, after the sale had 
already been held. The. petitioner there- 
upon obtained this Rule from this Court 
calling upon the opposite party to show 
cause why the order of the District Judge 
should not be set aside. 


We ore of opinion that the pi-oceedings 
of the Munsif in allowing the application 
to stand over till the 26th November, and 
at the same time holding the sale on the 
6th November were wholly irregular. Ue 
ought not to have held the sale without 
making inquiries into the objection raised 
by the judgment-debtor on the ground that 
the property was not saleable. The properj 
procedure ought to have been for the, 
judgment-debtor to appeal against the order 
refusing to ix)stpono the sale or directing 
the sale to take place, notwithstaodirg| 
the pendency of the application in which 
the question of the saleability of the hold- 
ing was raised. Bub before the period for 
appeal ag;UDst the order expired, the Munsif 
took up the application on the 26th Novem- 
ber and set aside the sale. So, although 
the proceedings of the Munsif were irregu- 
lar, the order ultimately passed by him 
appears to be right. Under the circum- 
stances, we think that the order of the 
District Judge should be set aside and that 
of the Court of first instance dated the 2hth 
November, restored. 

V.H./K.K. 

Order set asidr. 

A- 1. R. 1916 Calcutta 253 (2) 

Holmwood and Mullick, JJ. 

Lala Singh and others — Plaintiffs — 
Appiellants. 

v. 

Latif Hossein and others — Defendants — 
Respondents. 

Second Appeal No. 3215 of 1911, decided 
on 14th January, 1915, against the Decree 
of Additional Sub-Judge, Patna, dated 
22nd August, 1911. 

Evidence Act (1 of 1872), S. 114 Where 

evidence of possession is unreliable, presumption 
of possession with person having title should be 
made. 

Where the evidence of possession is equally 
unworthy of credit on either side, the presump- 
tion that possession goes with title does not 
^pply. 20 W. R. 25 (P. C.). ref. to and foil. 
12 Cal. 38, ref. to. 27 Cal. 25, ref. to and 
8 C. W. N. 876, ref. to. fP. 254, C. i.j 

Provash Chajidra Mittra and Stisil 
Madhab Mullick — for Appellants. 

Kulwant Sahay—ior Respondents. 

Judgment. — This point which is raised 
in this second appeal raises the ancient 
controversy regarding the efiect of presump- 
tion of continuous possession from title. It 
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was laid down by the Privy Council in the 
ca=e of UunyM R on Pand iu v. Goburdkun 
Ram Pandcii/ (I) that the ordinary pre* 
sumption would he that pos-ession went with 
the title, but thit presurnption c-innot, of 
course, be of any avail in the presence of 
clear evidence to the contrary. But where 
there is strong evidence of possession, as it is 
here on the part of the respondent, opposed 
to evidence apparently strong also on the 
part of the appellant, their Ij trdships think 
th at in estimatif.g the weight due to the 
evidence on both sides, the presumption 
may in the jieculiar circumst mces of that 
ca-e be r 0 i*arded. Upon that a Bench of 
this Court in the cise of Dharm S/ngh v. 
/-/ur Pershad Singh {.!) rehv to this pre- 
sumption arising on title found to be in the 
plaintiff, and they siy tint if the Judge had 
dis[)Oded of the case solely with reference 
to this presumption he would have been 
in error. There must he some positive 
evidence of the plaintiff s possession on the 
record. Following this and e.vplaining the 
dictum of the Privy Council. (Biosh and 
Stevens, JJ., in the ca^e oi Thaki/r Singh 
V. Bhogeraj Snigh (3j laid down that where 
evidence was equally strong on both sities 
and appirently 0 (iually balanced, preference 
should be given to the evidence ou the side 
of the parties with whom title was found, 
thus following the course which was 
actually taken by the Privy Council in the 
case we have above cited. But where, as in 
the case before them, the evidence of the 
witnesses on both sides was equally un- 
worthy of reliance, no such presumption can 
be made, thus approving the dictum of 
Mr. Justice Field that the presumption could 
not take the place of all evidence. This 
case was cited with approval by Bodilly and 
Mukerjee, JJ., in the case of Bahu Kasturt 
Singh v. Raihumar Babii (4) and we are 
asked to find th.it one of the Judges who 
decided that case has since laid down the 
opposite dictum in the cise of A/irza 
Shamsher Bahadur v. Mnn^hi Kunj Behari 
Lai (5). What Mr. Justice Mukerjee says 
there is that when the District Judge deils 
with this part of the case he may. if the 
state of evidence justifies it, apply the 
principle laid down l)y their Lordships of 
the Judicial Committee in the case of 

(1) (1X73) 20 W. R. 2S(P. c.). 

(2) (1886) 12 Cal. 38. 

(3) (1900) 27 Cal. 25, 

(4) (1904) 8 C. \V. N.876. 

(5) (*908) 12 C. W. N. 273. 


Ruufeet Ram Panday v, Gobnrdhan Ram 
Panday ( 1 ), namely, where the evidence 
of^ possession is equally unsatisfdctory on 

both sioes, the preiumptioa may be made 
tlut possession was with the true owner. 
Now the first remark that we have to 
mike is that the ieirned Judge carefully 
guards^ his directions with the condi- 
tiou if the state of the evidence justi- 
fies it, which is precisely what was 
laid down by Mr. Justice Field ; and as 
reg.irds ^ the dictum of Runjeet Ham 
Pandiiy 5 case (I), it would ap])ear that the 
judgment has been either misreported or a 
clerical error has crept into it because 
Mr. Justice IMuklierjee is not citing the 
dictum^of the Judicial Committee where he 
says : namely, whore the evidence of pos- 
session is equilly uasatisfuctory on both 
sides, and it cannot, tlierelore, be said 
that the learned Judge intended to reverse 
what he himself was a party to in the pre- 
vious case which we have cited. 

It api^ears to us that it is not an error of 
law on the put of the learned Subordinate 
Judge in the Court below to say that when 
the evidence of possession is equally 
unworthy of reliance on either side, as he 
found it is here, the presump. ion cannot 
apply. There being no such error 

of law, the appeal must be dismissed with 
costs. 

V. 15 ./K.K. 

Appeal dismissed. 
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BrCHARDSON AND ImaM, JJ. 

Satischandra Plaintiff- 

Petitioner. 

V. 

Amirudd-iti Khadim -Defendant — Oppo- 
site Party. 

Rule Nisi No. 544 of 1915, decided on 
23rd November. 1915. 

(a) Bengal Tenancy Act (8 of 1885), S. 153- 
Suit for rent for less than Ri.50— Interest in land 
having conflicting claim thereto decided — Appeal 
lies to District Judge. 

In a suit for rent for an amount less than 
Ks. 50 on the allegation that the plaintiff held 
the land under A and B and that the defendant 
^aji his sub‘tenant, the defendant pleaded that 
. . land under B and was not the plain* 

tiff s Sub-tenant, The first Court dismissed the 
suit and an appeal against it to the District 
Judge was dismissed as incompetent under S. 153 
of the Bengal Tenancy Act : 

that the appeal lay to the District Judge 
inasmuch as the decree decided a question 
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relating to some interest in land as between 
parties having conflicting claims thereto. 

8 C. W. N, 434* ioW. S f. NV. N. 437 ^nd 
8 C. W. N. 438, ref. to. IP. 255, C. i.] 

^iretidr.i Kumar Dey — for Petitioner. 

Kali Kumar Chakrabutti — for Opposite 
Party. 

Judgment. — This matter arises out of 
|a suit torrent in which the amount claimed 
[was less than Rs. 60. The suit was d.s- 
'mis ed by the hi'St Court and an api)eal 
prelerred to the District Judge was dis- 
missed by him as incompetent under the 
provisions of S. 153 of the Bengal Tenancy 
Act. The question is whether the deoee 
of the first Court has decided a question 
relating to some interest in land as between 
parties having confiicting claims thereto. 
On the facts, the case appears to me to be 
indistiDguishabie from the case of Sita 
Katk Kal v. Kartick Gkurmi (1). That 
case is mentioned certainly without dis- 
approval in the subsequent cases pf Dena 
Bandhu Nandi v. Nobin Chandra Kur (2) 
and Ram Kanai Dass v. Fakir chund 
Das (3). The learned Pleader who api^ars 
for the opposite party in this Rule has not 
been able to show that the case has been 
dissented from or overruled. That being 
80 , in my opinion we ought to hold, in 
accordance with the view ihen taken, that 
an apped lay to the learned District Judge 
in the present case and that the appeal 
preferred to him should not have beeu dis- 
missed as incomi)eteDt. The Rule must, 
therefore, be made absolute, the order 
dismissing the appeal must be set aside and 
the appeal heard by the District Judge in 
due course. Costs of this Rule will abide 
the result. We assess the hearing fee at 
one gold mohur. 

V.B./R.K. 

Rule made absolute. 

(1) (1904) 8 C. W. N. 434. 

(2) (1904)8 C. W. N. 437. 

(3) (1904) 8 C. W. N. 438. 

A. I. R. 1916 Calcutta 255 

Sanderson, C. J. and Newbodld, J. 

Kali Prasanna Sil — Plaintiff ~ Appel- 
lant. 

V. 

Panchanan Nandi Chowdhury and 
others — Defendants •' Respondents. 

Appeal No. 13.)4 of 1913, decided on 
17th March, 1916, from the Appellate 
Decree of Sub- Judge, Burdwan, dated 12tb 
September, 1912. 


(a) Civil P. C. (5 of 1903), S 11— Suit dis- 
missed by first Court — Appeal — Appellate Court 
allowing withdrawal of suit with perinission to 
bring fresn suit 0.1 ground that piaintitf could 
not adduce ail evidence — Order is without 
jurisdiction — Fresh suit is barred as >cx juaicatu. 

An order of an Appellate Court permitting a 
plaintiff-appellant to withdraw his suit, whicli 
was disnussed by the Court ol fir'i instance, 
with lil)erty to bring a fresh suit on the ground 
that the piaintitf appellant liad not been able 
to adduce all the evidence which he woiiiti liave 
liked to adduce at the hrst hearing, is without 
jurisdiction, and a Iresli suit instituted under 
such an order is barred as res inUicata by reason 
of the decision w.hicli was given by tiie Court of 
first instance in the previous suit. ( P. 25O, C. 2.] 

(b) Civil P. C. tS of 1998), O 23, R. 1 (2) (a) 

and lb) — Clauses (a) and vb) are to be read 
together. 

Clauses (a) and {if) of sub-R. (2) of O. 23, 
K. I, are to be read together and a ground 
included in Clause must be of the same 
nature as the ground .specified in Clause (u), that 
is to say, it must be something of the same 
nature as formal delect. [P. 256, C. 2.\ 

Mohendra Nath Roy — for Appellants. 

Baranasibasi Mukerji — for Respondent. 

Sanderson, C. J. — This is an appeal 
from the judgment of the learned Subordi- 
nate Judge of Burdwan given on the 12t.h 
of September, 1913, in which he dismissed 
the suit of the plaintiff on the ground that 
the matter was res judicata. It appears 
that the plaintiff brought a suit iu the year 
1905 in respect of the same property winch 
was the subject-matter of this suit, asking 
for the same relief which he asked tor m 
the present suit. That suit was contested, 
evidence being called on both sides, and 
the Court of first instance which heard that 
evidence dismissed the plaintiff s suit. 
Then on appeal to the lower Appellate Court, 
and at some stage of that hearing, he applied 
under S. 373 of the old Civil Procedure 
Code for letve to withdraw from the suit 
alleging, of all, a formal defect, and 

S€Condiy. his inability to produce the neces- 
sary evideuce in time. It was admitted by 
learned Vakil who argued this case for 
the appellant that, as far as he knew, 
there was no formal defect proved before 
the Appellate Court, and that the only 
ground which could be relied upon by 
the petitioner in that case was the second 
one, namely, that he had not been able to 
produce the necessary evidence in time at 
the trial before the Court of first instance. 
Thereupon, the Appellate Court made an 
order to this effect : “ The appeal is 

dismissed with costs and the plaintiff’s 
suit allowed to be withdrawn with leave 
for fresh action for the same subject-matter 
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Kali Pkasanna Sil 

if not barred." Thereupon, this suit was 
brought, and the point was taken by the 
defendant that the order of the Appellate 
Court of the 18th of May. 1006 had been 
made without jurisdiction and that, con- 
setiuently. the subject-matter of the present 
suit was rt’9 judicata by reason of the 
decision which was given by the Court of 
fir^t instance in the previous suit in 1905. 
The learned Subordinate Judge lias upheld 
that view, and has consequently dismissed 
the plaintitT's suit, and this appeal has been 
lodged against the judgment of the Subor- 
dinate Judge. In my judgment the 
Subordinate Judge was right. 

The wholequestion depends upon whether 
the order of the 18th of May, 1906 was 
made without jurisdiction. If it was 
within the learned Judge’s jurisdiction to 
make it, but it was a wrong order, then 
I can (juite understand that the learned 
\akil for the appellant had something 
to say, inasmuch as the order had been 
allowed to stand, and the defendant against 
whom the order was made had taken 
no steps to attack that order. But if 
it was made without jurisdiction and 
it i.s brought to our notice now that it 
was made without jurisdiction and if we 
are satisfied that it was made without 
jurisdiction, theu we are bound to say so and 
also to say that as a matter of consequence 
all proceedings taken in conse<iuence of that 
order failed on that ground. Therefore, 
the only question is whether the order was 
made witliout jurisdiction. I think it was. 

J need not read the section in full. The 

section says" If the Court is satisfied 

on tile application of the plaintiff (a) 
that tbo suit must fail by reason of some 
formal defect or (6) that there are 
sufficient gn^unds for permitting him to 
withdraw from the suit or to abandon 
part of his claim with liberty to bring 
a fresh suit for the subject-matter of 
the suit or in respect of the part so 
abandoned, the Court may grant such per- 
mission on such terms as to costs or 

otherwise as it thinks fit " Now, 

the words, as they stand in the section, 
are, of course, of general application, 
namely, " that there are sufficient grounds 
for permitting him to withdraw from the 
suit : ” bub there are decisions of this 
Court which, in my opinion, are binding 
upon us. It is quite true they are not 
upon the same section, but they are upon 
O. 23, E. 1, of the Civil Procedure 
Code which is now in operation, but 


V , Panchanan Nandi 

the learned \akil who argued the case for 
tlie appellant admitted that there is no sub- 
stantial difference between this rule and 
S. 373 of the old Code. In the first case, 
Kharda Company Limited v. Durga 
Charan Chandra (1), it was held by my 
learned brother Mr. Justice Mookerjee that 
Clauses {a) and (b) of sub-E. (2) have to 
be read together and that the intention is 
that a ground included in Clause (5) must 
be of the same nature as the ground 
specified in Clause (a), that is to say, it 
must be something of the same nature as 
formal defecty and. inasmuch as in that 
case the ground for allowing the suit 
to be started alresh was not because 
tiieie was a formal defect but for some 
other reason, the order was illegal. Then 
again the learned Chief Justice Sir Law- 
rence Jenkins in Mabulla Sardar v. 
Ihmangim Debi (2) says : “The decision 
in Aharda Company Limited v. Durga 
Charan Chandra (1) shows that Clause {b) 
ofsub-R. (2) must be read in connection 
with Clause (a) and with the limitations 
Clause ((/) suggests and so reading it, it is 
deal that it is not within the jurisdiction 
of a Court of Appeal to grant the permis- 
sion on the terms which have been approved 
by the Court in this case. In my opinion, 
this Eule should be made absolute.” Tliere- 
foie in the present case, inasmuch as the 
onl\ ground that can be suggested for the 
order of the iSth cf May, 190() was that the 
plaintiff had not been able to adduce all the 
e\idence which he would have liked to 
adduce at the first hearing, I am of opinion 
that that was not aground which is contem- 
plated by b, 373 of the old Civil Procedui’e 
Code and. therefore, the order which was 
made by the Appellate Court was made with-| 
out jurisdiction. Consequently, that order 
having been made without jurisdiction, a 
fresh suit should never have been brought, 
and the defendant was perfectly competent 
and was within his right when he raised the 
point that the mntter was res judicata. I 
am of opinion that the lower Appellate 
Court was right in coming to the conclusion 
that it did, and this appeal must be dis- 
missed with costs. 

Newbould, J.— I agree. 

V.B./R.K. 

Appeal dismissed. 

(1) (1910) 5 I. c. 187. 

(2) (1910) 6 I. C. 639. 
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Chatterjee anh Chapman, JJ. 

R u nj it Singh — Defendant — Appel lant . 

V. 

Jnanendra y ath Sen Gupta — Plaintiff — 
Respondent. 

Appeal Nos. 91 and 339 of 1912, decided 
on 4th February, 1915, from the Original 
Decrees of Sub-Judge, Murshidabad, dated 
30th March, 1912. 

Bengal Putni Regulation (8 of 18191, S. 8 — 
Dne publication of notices of sale 4s very essen- 
tial for validity of sale — Zamindar at whose 
uutance sale*is held is responsible for it — Pro- 
vision of notices is mandatory — Failure vitiates 
tale. 

A due publication of the notices presi iibcd by 
Regulation VIII of 1819 forms an csseniial 
portion of the foundation on which the summary 
power of sale is e.xercised and makes the 
zamindar who institutes the proceedings exclu- 
sively responsible for its regularity. 9 Cal. 619, 
(P. C.) and 14 Cal. 365, ref. to. [V. 259, C. i.j 

The provision for the advertisement of sale in 
the CoUectorate is very material and is not 
directory but mandatory, and failure to duly 
observe it is a sufficient ground for setting aside 
a sale. [p. 239. C. I.) 

Rash Behary Ghose, Bosonta Kumar 
Bose, Hemendra Nath Sen, Satish- Chandra 
Ohose, Priya Sanker Mazumdar, Sridhar 
pas Gupta and Probodh Chandra Mnkher- 
jee — for Appellant. 

Mohendra Nath Roy and Bankim 
Chandra Mukerjee, Kalidas Sarkar — for 

Respondent. 

Judgment. — These t%vo appeals arise 
out of two suits for setting aside a patni 
sale in which the is the purchaser. 

Appeal No. 91 arises out of the suit brought 
by the patnidars and No. 339 out of the 
suit brought by the dar-patnidar of some 
of the mou.7a5 covered by the putni. The 
grounds on which the sale is impeached are 
the same in both suits, namely, irregulari- 
ties in the service and publication of the 
notices required by law and irregularities in 
the conduct of the sale. The Court below 
has aside the sale and the purchaser, the 
zemindar, has filed these appeals. It is 
contended on his behalf 

(1) that the findings as to the irregulari- 
ties are not justified by the evidence on the 
record ; 

(2) that the provisions of the Putni 
Bogulation are directory and it is not 

necessary that they should be followed in 
every detail ; 

1916 Oal.-33&34 


(3) that the plaiutifl’s have nut showu 
that they suffered any injury by reason of 
the irregularities complained of ; 

(4) that the irregularities, even if proved, 
do not vitiate the sale. 

We shall first see if the irregularities 
complained of are proved. 

Under 8. 8 of the Putni Regulation, the 
zemindar's apjJicalion for sale and notice 
that the defaulting property is to be sold 
on the 1st of Jiestha. if the arrears are not 
paid before tl)at, have to be stuck up in 
some conspicuous part of the kutchery. 

The Nazir of the CoUectorate who ^\as 
examined as a witness produced a bundle of 
papers stuck up in respect of the sale of the 
iSth of May, 1911. This bundle does not 
contain the original application of the 
zemindar. Even the notice tint ha.s been 
exhibited as being in respect of the disputed 
mehal, Exhibit A. is in respect of a different 
mehal altogether, bearing a differentyomi/ 
and a different number and owned by a 
different putnidar. This may be due to 
some mistake in the Court below in marking 
one document for another, but no notice of 
this was taken by the appellant until it 
was iK)inted out by the learned Vakil for 
the respondent. But supposing this was 
a mistake for the correction of which no 
steps have been taken by the appellant, 
there is nothing to show that the original 
application was stuck up. Our attention 
has been drawn to Exhibit C, the notice to 
the putnidar, vhich mentions that the 
original j etition is going to be stuck up in 
ihe Saddar Kutchery, but that is no 
eviderce that it was stuck up in the Collecto- 
rate and the whole bundle produced by the 
Nazir did not contain this. The appellant 
has, therefore, failed to prove that the 
original application was stuck up. 

As regards the sticking up, the Nazirsays 
that the is/itahar (notice of sale) was hung 
upon a board in the verandah, but it used 
to be taken down by the Muktoars and 
placed on bis table to be bung up again at 
the close of the day. The appellant’s 
witness Muktear Purna Chandra Chatterjee 
admits that this used to be so formerly when 
he used to go to the Nazarat, but he is not 
aware of the present practice. We agree 
with the learned Subordinate Judge that 
this way of dealing with the notices is 
proved and does not make out that conti- 
nuous unobstructed presentation to the notice 
of the public which the law contemplates. 
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1q the case of Bejoy Chand Mahatnp v. 
Atuhjd Chandra Bose (1). the sbickiog up 
of the Doticc; from iO to 5 iu the day during 
Court hours was held to be not in conform- 
ity with the Regulation. This view was 
considered to be an obi/er dictum in the 
case of Sachi Nandan Dutta v Mu/iarnj 
Be/'ov Chand Mahtap Bahadur (2) by Brett 
and Gupta. -I-T., and the learned Judges 
held that this sort of publication was 
sufficient to meet the requirements of the 
Regulation. The present case is. however, 
distinguishable in that in it the notice bundle 
was removed from the notice board and 
placed on the table in the Na/ir's room for 
the inspection ot the Muktears, so that 
although the notices might be on the board 
in the night and during short times when the 
.\rukteai-sdid nob remove them totheNazarat, 
they were not on the board during the 
greater portion of the Court hours. There is 
no evidence that the public had notice of the 
removal or had access to the Naxarat. Jt 
is not for the Muktears alone that these 
notices arememt, and w’e agree with the 
lejirned Subordinate Judge that the sticking 
up was not in accordance with the require- 
ments of the Regulation. A similar notice 
is to he stuck up in the Sadar Kntchery 
of the remind tr, but the appellant s Naxir 
says he only hung up a list of the default- 
ing inehah ^ ith the name.s of the defaulters 
and the amounts due. This is not strictly in 
accordance with the letter ol the law, but we 
agree witii the learned Subordinate Judge 
that this may lie taken as a sul)stantial 
compliance. 

Then the notice in the Mofussil was 
served in the kutchery of thedar-putnidar, 
although it Incorrectly st.ites that it vsois 
served in the ktUchery of the putnidar. 
Now the davpulni is in respect of three 
only of the six mauzas covered by the pntni. 
The d ir-putnidar's kiitchery, liowever. is 
in the principal village on tlie dehiulting 
tenure and we agree with the leirned Sub- 
ordinate Judge that service there was good 
service. 

As regards the conduct of the sale, 
severiil irregularities are complained of. 
Ou 0 is that the public had not unobstruct- 
ed access to the place of sale and the sale 
was, therefore, not in a public hatchery 
as required by the law. It is clear from 
the evidence that the sale was in the 
Court-room of the Collector and, therefore, 

(0 ( 1905 ) 32 Cal. 953. 

(a) (1907J II C. W. N. 729, 


in a public hatchery ^ but it is also deal* 

that the rhnprasees of the Collector who 

weie placed at the wicket gate for keeping 

Older did not allow many persons to enter 

for preventing overcrowding. The learned 

Subordinate .Judge has believed this evidence 

and we have no hesitation in agreeing with 
him. 

Then it is urged that the sale took place 
too early, i.e., before 12 o’clock, the usual 
hour for holding the.se sales. There is no 
e\ idenceastoat what particular time this sale 
took place, as no one referred to his watch. 
The Collector is under the impression that 
he commenced sale at 12, but he is not quite 
sure. There is evidence that the Muktears 
lemarked at the time that the sale was too 
early and they had to hurry to the e;las 
to look ailer the interests of their clients. 
The law, however, does not require that 
the sale should bo at any particular hour 
and the defaulter cannot impeach the 
sale as illegal merely on the ground that 
lb took place earlier than usual ; he may, 
however, be ])6rmitted to show that he was 
mi.slod to his prejudice by the deviation from 
the usual practice. Now supposing the 
sales of the day commenced at or very near 
12, il the formalities enjoined by the law 
had been observed, the sale of this property 
would ha^■e taken place much later and the 
plaintills could have paid up the money, 
which they no doubt; brought to the kxdchery 
but could not pay as they could not enter 
the Sale room before the sale on account of 
the excessive zeal of the chaprasees of the 
Collector. 

S. 10 of the Regulation reriuires that the 
lots shall be called up successively in the 
order in which they may be found in the 
notice. If the lots in the several notices of 
the Nawab Bahadur. Maharaja Tagore, 
Maharaj Bahadur Singh and the appellant 
Maharaja were c;illed one after another and 
ordeis were p.issed on each befoie the pro- 
perty in suit w’as reached, it would have 
taken a good deal of time and the plaintiffs 
who came with the money in arreare would 
have been ah e to pay to the Muktear 
according to the usual practice and save 
their property. The earlier lots however, 
were passed over as the zemindirs would 
nob proceed with the sales, having probably 
received the arrears and the sale of this 
this property was finished in 3 or 4 minutes, 
the zemindars Muktear being the only 
bidder. The section further directs that 
the observance of the forms mentioned in 
the section shall be recorded in a separate 
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rtAoAart to be held upon each lot sold. 
TTheze was a tubakari but it was not pre* 
pared at the time of the sale ; it is signed 
not by the Collector, but by a Deputy 
Oollector and is dated the Idth May, 19 LI 
corrected into 15th May, 1911. It is clear, 
it was not prepared at the time of the sale. 

Then the 15 per cent, of the purchase- 
money was not deposited as required by 

S. 9. 

These are the irregularities and we agree 
with the Court beloA* that they are proved. 
In the case of Maharajah of Burdwan v. 
Tarasundari Debi (3) their Lordships of the 
Judicial Committee says: “ Their Lordships 
jdesire to point out that the due publication 
of the notices prescribed by the Regulation 
forms an essential portion of the foundation 
on which the summary power of sale is 
exercised, and makes the zemindar^ who 
institutes the proceeding exclusively resiwn- 
sible for its regularity. ’’ In another case, 
the Maharani of Burdwan v. Kriahna 
Kamini Dost (4) their Lordships say ; 
“ Their Lordships have to construe the 
Regulation. They find a process prescribed 
by it, which its framers thought it indis- 
pensable to fix, for the observance of which 
they have dtclared the zemindar to be 
exclusively answerable, and which is 
calculated to protect all persons interested 
in the estate against injury by the working 
of a very swift and summary remedy given 
^ thQ zemindar Some of the irregulari- 
ties found in this case might not be of much 
consequence but they are certainly devia- 
tions from the rules laid down in the 
Regulation, but there are others, such as 
the advertisement in theCollectorate, which 
are very material and cannot by any means 
be called directory only and not mandatory. 

As regards injury, the learned Subordinate 
Judge has found in favour of the plaintiflfs 
and we are of the same opinion. In fact 
the matter was not pressed before us. 
There are, we think, sufficient reasons for 
Betting aside the s^tle. We therefore, dis- 
miss these appeals with costs. We assess 
the hearing fee in Appeal No. 339 at 5 
gold mohurs. We do not interfere with the 
order of the lower Courts as to costs in 
that Court. 

V.B.yR.K. 

Appeals dismissed. 

( 3 ) (1883) 9 Cal. 619 = 10 I. A. 19 (P.C.). 

(4) (1887) 14 Cal. 365 (P. C.). 
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CHiTTi AND Richardson, JJ. 

Janardan Mahato — Plaintiff — Appel- 

lant. 

V. 

Bhairab Chandra Mondal and others 

Defendants — Respondents. 

Second Api^eal No. 3510 of 1912, 
decided on i;jth July, 1915. against the 
Decree of Dist. Judge, Dumka, dated 13th 
May, 1912. 

(a) Contract Act (9 of 1872), S. 55— Where 
Specific Relief Act does not apply contracts of 
s^e is governed by rules of justice, equity and 
good conscience. 

Where the Specific Relief Act does not 
apply a suit for the specific performance of the 
agreement to sell land is governed hy the 
ordinary rules of justice, etiuity and good cons- 
cience. |P. 260. C. 1.1 

(b) Contract Act (9 of 1872), S. 55— Time 
is not essence of contract unless so provided 
— Where time is mentioned reasonable notice is 
necessary. 

lime is not of the essence of a contract, until 
the parties expressly make it so. [P. 2C0, C. i.] 

Where in an agreement to sell some lime is 
named, it is not until one side or the otlier 
gives the opposite p.irty reasonable notice to 
complete the agreement within a definite time 
that the opposite party can be tied down to the 
time so prescribed. {P. 260, C. 2.) 

(c) Contract Act (9 of 1872), S. 55 — 
Laches defeats suit for specific performance. 

\ suii for specific performance should succeed 
if no laches is found on the part of the plainlift 
and his suit is within limiiation. [P. 260, C. 2.J 

Mohini Mohan Chakravarthi and Abi‘ 
nash Chandra Chakravarti — for Appel- 
lant. 

Naresh Chandra Sink a — for Respond- 
ents. 

Chitly, J. — In this case, the plaintiff is 
the appellant. He bled a suit on 14th 
Miy, 1909 aguDst Srimati Thaka Sundari 
Dasi, wife of Naha Gopal Roy, for specific 
performance of an agreement to sell to him 
certain land. The suit has been dismissed 
in both the lower Courts and the plaintiff 
has consequently appealed. 

It appears that, by a hainamah ^ dated 
12th Sravan I3l5 (27th July, 1908), the 
first defendant, Thaka Sundari Dasi, agreed 
to sell to the plaintiff this land for a sum 
of Rs. 3,100. Of that Rs, 200 was paid 
as earnest money. bainamah provided 
that the sale should be completed in three 
months, when the sale-deed was to be 
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registered and the balance of the purchase- 
money paid. The p'aintitV subsequently 
paid and the deiendant accepted a sum of 
PiS 85 on the 7th --fsrni 1315. That was 
before the three months named in the 
bjin imah had expired. Tlie parties there- 
after did not come to terms with regard to 
the completion of the document. The 
plaintiff says that he asked Naha Gcpal 
that his wife should go to Jamtara, and 
register the deed, but that Naba Gopal 
refused and required the plaintiff to come 
to Nagori where they lived and have the 
deed executed there. Nothing, therefore, 
was done with regard to the completion of 
the agreement. On l ith May, 1901), some 
10 months after the agreement, the plaintiff 
tiled the present suit. After he had filed 
the =uit. namely, on Ibth July. 1909. the 
defendant Thaka Sundari Dasi purported to 
sell tlie same laoperty to Bhairab Chandra 
Mandal and Gop il Sund iri Dasi, who are 
said to be mortgagees of the property from 
Thaka Sunduri Dasi. That deed was regis- 
tered on 17th July, 1909. In consequence 
of that sale, those two persons were made 
parties defendant in this suit, and it is they 
who have contested the suit throughout. 
Thaka Sundari Dasi has stood aside : and, 
after tiling her written statement, has taken 
no furtiier part in the proceedings. 

The learned District Judge has di.smissed 
the plaintiff’s suit in toto. In doing so, we 
think that he was clearly in error. In any 
case the plaintiff might have been given a 
chance of recovering the deposit which he 
had made, unless it was shown that he was 
guilty of laches which would prevent him 
from so doing. But the error of the 
learned District Judge consists in this 
that he has regarded the three months 
named in the contract as being the 
extreme limit, within which the contract 
w’as to be performed, and that there 
could be no extension of that time. In other 
words, that the three months fi.xed was of 
the esseuce of the contract. Now the Specific 
Relief Act does not apply to the Sonthal 
Parganas ; nor did tne provisions of the 
Civil Procedure Code of 1859 in which 
there was a section dealing with specific 
jrelief. The case will, therefore, have to be 
governed by the ordinary rules of justice, 
[equity and good conscience. It has 
been a long standing rule in all matters 
of specific performance of contract for sale 
of land that time is not of the essence 
of the contract, until the parties expressly 
make it so. Some time is generally named 


in the agreement to sell, but that is rarely 
adhered to ; and it is not until one side| 
or the other gives the opposite party 
reasonable notice to complete the agreement 
within a definite time that the opposite 
party can be tied down to the time so 
pre.scribed. Jn this case, nothing of that 
kind was done: and within 10 months, 
the plaintiff filed the suit in which he 
offered to pay the amount and asked the 
Court to insist upon the defendant Thaka 
Sundari Dasi executing a conveyance in 
his favour. It ajipears to us that he was 
right in so doing. 

It is argued that the matter would be in 
some way governed by the provisions of 
the Contract Act. There are really no 
pio\isions in the Contract Act, which are 
in conflict with the ordinary rules with 
regard to the specific performance of con- 
tracts of sale of land. On the confcrai*y 

.7.*) says; If it was not the intention 
ol the parties that time should be of the 
e.'isence of the contract, the contract dees 
not become voidable by the failure to do 
such thing at or before the specified time; 
hut the promisee is entitled to compensation 
Ironi the promisor for any loss occasioned 
to him by such failure,” That would not 
prevent the plaintiff from coming in and 
requiring the defendant to perform her 
contract in his favour. The Limitation, 
Act, gives three years for a suit for specific 
performance. This does not mean that the 
plaintiff is entitled to stand out for three 
years, but, in this case, there seems to have 
been no laches on the part of the plaintiff 
nor is any such laches found by the Courts 
below. The fact that he brought his suit 
within 10 months of the date of the 
bainamah shows that be was anxious to 
carry out the contract on his part. 

Then, it is said that the defendants Nos. 2 
and 3 were purchasers for value without 
notice. The Transfer of Property Act 
applies to the Sonthal Parganas and S. 52 
provides that in a case of sale of the property 
in question by any party to a suit or 
proceeding, such sale cannot affect the 
rights of any other pai-ty thereto under 
any decree or order which may be made 
therein, except under the authority of the 
Court and on such terms as it may impose. 
Defendants Nos. 2 and 3, who have con- 
tested this suit, have no equities whatever 
in their favour. They were mortgagees 
of the property and they will, no doubt, 
be able to recover their mortgage-money 
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from the purchase-money if and when it is 
paid by the plaintiff. 

We think that the decisions of the Courts 
below cannot be upheld. We accordingly 
set them aside, and p.iss a decree in favour 
of the plaintiff for specific performance of 
the contract on the plaintiffs’ deix)siting in 
Court, within two months of the receipt of 
the record in the Court below, the balance 
of the purchase-money. There will also be 
a decree for possession to be given to the 
plaintiff on payment of the purchase- 
money and the execution of the conveyance, 
but subject to any rights of the defendants 
Nos. 2 and 3 as mortgagees of the pi'operty. 
Plaintiff must have his costs of suit from 
defendants Nos. 2. 3 in all the Courts. If 
the balance of the purchase-money is not 
paid into Court within the two months as 
aforesaid, the suit will stand dismissed with 
«osts. 

Let the record be seat down without 
•delay. 

Richardson, J« — 1 agree. 

V.B./R.K, 

Appeal accepted. 
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Mookerjee and N. R. Chatterjea. JJ. 

Akimannessa Bihi and others — Defen- 
dants — Appellants. 

v. 

Bepin Behari '^lifter — Plaintiff — Res- 
pondent. 

Appeal No. 493 of 1908, decided on loth 
August, 1915, from the Original Decree of 
Sub-Judge, Barisal, dated 8th January, 

1908. 

Civil P.C. fS of 1908), O. 4l, R. 33— Scope 
•of-^Should not be used to enable to evade pro 
visions of other statutes — Claim decreed in part 
— Defendants appealed — Plaintiff did not prefer 
<rosi-appeal or objection —At last stage plaintiff 
^plied for permission to withdraw whole suit — 
Held permission to withdraw only that portion 
decreed should be granted — Obiter — Defendant 
respondent not preferring cross>objection should 
upt be allowed to contend that whole suit be 
•dismissed. 

O. 41, R. 33, must be cautiously applied and 
should not be permitted to be invoked in favour 
■of a litigant so as to enable him to evade the 
provisions of other Statutes, the Limita- 
tion Act and the Court Fees Act. [P. 262, C. i.J 

A Sait for recovery of posse.s.sion of land on 
■declaration of title was decreed in part. The 
defendants appealed against the decree in so far 
as it was adverse to them. The plaintiff neither 
preferred a cross-appeal, nor presented a memo- 


randum ot cross objections. On the ajipk-al 
coming up tor hearing a local investig.uiun \va> 
onleretl. .Vfter the investigation the appeal 
came up for final disposal. After the arginncnts 
on behalf of the appellants had been conclucied 
and wiiile the arguments on liehalf of the 
plaintifl-rcspondetu were in progress, an ap|jli- 
cation \va^ made on behalf of the plaimitl to 
withdraw from tiic suit with liberty to l)ring a 
fresh suit upon the same cause of action : 

//«•/./, that le.ive under O. 41, K. 33 of the 
c:ivil Procedure C'ode, 190S, ought to be gianted 
with respect to that portion of the plaintiff’s 
claim which liad not been decitlcil adversely to 
him. inasmuch as the plaintiff did n<<t ask for .1 
relief which had been denied to him by the ('ourt 
below Imt he merely sought lo be relieved from 
the position of embarrassment in wliicb he 
had i)ecn placed by the decree of the primary 
C’ourt. [P. 261. C. 2 X P. 262, C . 1 2.) 

Obiter cictum. — Where a plaintiff has oluained 
a decree for a portion of his claim and has 
apjiealetl for relief in respect of the remainder, 
tile defendant, who lias not taken the statutory 
steps tt> as'.ail the decree in so far as it is 
adverse !•"» hitn, shoubl not be allowed to con- 
tend that not only the appeal by tlie plaintiff 
but the entire suit shoukl be dismissed. 

[1*. 2 (> 2 , C. I.) 

Ihaarkd Nath Chakraharti anti Romes 
Chandra Sen — for Appellants. 

^ahendra A'afh Raw Baranasibasi 
Mukherjee anti Han Charan dan^ooly — 
for Respondents. 

Mookerjee, J. — Tliis is an appeal in a' 
suit for recovery of possession of land on 
declaration of title. The trial Court decreed 
the suit in part. The defendants have 
appealed against the decree in so far as it 
is adverse to them. The plaintiff has 
neither preferred a cross-appeal nor pre- 
sented a memorandum of cross-objections. 
On a previous occasion, a Division Bench of 
this Court directed a local investigation. 
That investigation has now been made 
and the appeal is before us for final dis- 
posal. After the arguments on behalf of 
the appellants had been concluded and 
while the arguments on behelf of the 
respondent were in progress, an application 
was made to us on behalf of the plaintiff 
for leave to withdraw from the suit with 
liberty to bring a fresh suit upon the same 
cause of action. This application has 
been opposed by the appellants on two 
. grounds, namely, firsts that as a portion 
only of the subject-matter of the contro- 
versy is before us, it is not competent 
to this Court to allow the plaintiff to 
withdraw from the entire suit with liberty 
to bring a fresh suit upon the same cause 
of action ; and secondly^ that the circum- 
stances do not justify the grant of the 
prayer of the plaintiff. 
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As regards the first objection, it is 
plain that R. 33 of O. 41 of the Code 
entitles us to allow the plaintiff to with- 
draw frora the entire suit with liberty to 
bring a fresh suit, although the plaintiff 
has not preferred an appeal against the 
decision of the Court below. R. 33 autho- 
rities the Ajipellate Court to pass any decree 
and make any order which ought to have 
been passed or made and to jiass or make 
such further or other decree or order as the 
case may require : and the rule explicitly 
states that this power may be exercised 
by the Court, notwithstanding tliat the 
appeal is as to part only of the decree 
and may be exercised in favour of all or 
any of the respondents or parties, although 
such respondents or parties may not have 
filed any aiipsals or objection. ' The latter 
part of the rule is expressed in very 
comprehensive language, and unquestion- 
ably covers a case of the description 
now before us. We are not unmindful 
that, as has been repeatedly observed, 
for instance, in the cases of J^angamlal 
V. J/niHi/f/ (1), Oanga Dfiar Muradi v. 
Hanahastti (d), Ahfal luti/hi v. Intu 
pari (3) and Ananga 2tIo/ii/n v, Bijoy 
Chiimlra (1), this power must he ciutiously 
exercised and should not he jiermitted to l)'e 
invoked in favour of a litigant so as to 
enable him to evade the provisions of other 
IStatutes, e.g,, the Limitation Act and the 
'Court Fees Act. To take one illustration, 
where the plaintiff has obtained a decree for 
la ]>orCion of his claim and has appealed for 
relief in respect of the remainder, the 
defendant, who has not taken the statu- 
tory steps to assail the decree in so far as 
it is adverse to him, should not be allowed 
to contend that not only tlie appeal by the 
plaintiff but the entire suit should be 
dismissed, it is not necessary, however, 
to apply that doctrine to the case before us. 
iHere, the plaintiff does not ask for a relief 
which has been denied to him by the Court 
below ; he seeks merely to be relieved from 
the position of embarrassment in which he 
has been placed by the decreeof the primary 
Court. In our opinion, R. 33 of O. 41 may 
jjustly be applied to the case before us. We 
'are thus brought to a consideration of the 
second objection, namely, that, in the cir- 
cumstances of the present case, the plaintiff 

(1) II I. C. 640 = 34 All, 32. 

(2) A. I. R. (1614) Cal. 722 = 24 I. C. 20S. 

(3) A. I. R. (1916) Cal. 250 = 32 I. C. 49.^. 

(4) A. I. R. (1916) Cal. 237 (2) = 32 I. C. 49. 


should not be allowed to withdraw from 
the entire suit with liberty reserved to 
institute a fresh suit upon the same cause 
of action. An examination of the protract- 
ed proceedings in this litigation has con- 
\ inced us that the plaint is o^ien to objec- 
tion and that the mode of trial in the Court 
below has not been conducive to a correct 
determination of the real controversy 
between the parties. It was for this reason 
that this Court was constrained on the last 
occasion to direct a local investigation. The 
result of that investigation has been placed 
before us ; we need only say that it is by 
no means satisfactory, and that if the appeal 
were heard on tlie merits to its final stage, 
possibly a further investigation might be 
necessary. In these circumstances, we feel 
no doubt that the plaintiff should be allow- 
ed to withdraw from the suit. But we 
are not prepared to allow the plaintiff liberty 
to bring a fresh suit in respect of the 
portion which has been decided against him 
by the Court below. The defendants 
frankly conceded that they were anxious 
lO retain the judgment in respect of the 
portion which has been decided in their 
favour, not merely because they have got a 
favourable decree but also because they 
might use it against the plaintiff in another 
litigation not now before us. We are of 
opinion that this is a consideration which 
sh< uld not weigh with us in determin- 
ing whether the plaintiff should be 
allowed to withdraw from the suit. We, 
therefore, allow the plaintiff to with- 
draw from this suit with liberty to bring, 
subject, of course, to the law of limita- 
tion, afresh suit in respect of the same 
cause of action, only with regard to 
the lands which have been decreed in his 
favour by the Subordinate Judge; but such 
liberty is not reserved to him with respect 
to that portion of his claim which has been 
decided adversely to him. This order is 
made on the condition that the costs in the 
Court below, namely, Rs. 413-11 and the 
costs subsequent to the decree, namely, the 
costs of the local investigation, i.e., Rs. 48, 
and the costs of this appeal are deposited 
by the plaintiff in the Court below within 
three months from this date. The amount 
to be deposited will be specified in the order 
of this Court to avoid possible dispute. If 
the amount is not deposited as directed, 
this appeal xvill stand decreed and the suit 
will stand dismissed with costs in both 
Courts. We assess the hearing fee in this 
Court at ten gold mohurs. 
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As one of the respondents is an infant, 
we desire to add that in our opinion the 
application for withdrawal is undoubtedly 
for his beneht. 

V.B./R.K. 

Sui/ allowed to be withdra^vn . 
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Shabfuddin anb Chapman, JJ. 

Pardip Singh and others — Petitioners. 

V. 

Emperor— O'^^osxtQ Party. 

Criminal Revn.Petn. Nos- 794, 797 to 816 
of 1915, decided on 26th July. 1915, 
against the Order of Dist. Magte., Mozaffer- 
pur, dated 26th May, 1915. 

(a) Police Act (1861), Ss. 17 and 19— Special 
constable should be appointed only when it is 
really intended to use them as Police Officers. 

Special constables should be appointed under 
S, 19 of the Police Act only when it is really 
intended to use them as Police Orticers and to 
strengthen the ordinary Police force, and not 
otherwise. I p. 264, V. i.J 

(b) Criminal P.C. (1993), S. 107 -Proceedings 
under O. 107 — Parties to dispute should not be 
appointed Special Constables — Arms Act (1661). 
Ss. 17 and 19. 

It is objectionable to appoint as special 
constables parties to a dispute against whom 
complaints have been lodged or against whom 
proceedings are pending under .K. 107 of the 
Criminal Procedure Code so as to handicap them 
in their defence. : P. 264, C. i.j 

W- Gregory and Babu Birbhnsan Dutt 

—for Petitioners. 

S. Ahmed — for the Crown. 

Judgment. — These twenty-one Kules 
have been heard together. Thej were 
issued to show cause why the orders direct- 
ing the prosecution of the fjetitioners upon 
the charge of refusing to serve as special 
constables should not be set aside. 

The petitioners live in four villages 
adjoining two ferries named Dih Ghat and 
Itwa Ghatf lease of which is held by a 
certain Hambirich and his son under the 
District Magistrate and District Board of 
Mozatferpur. These ferry farmers com- 
plained that in January and March last 
there had been riotous disturbances over 
their use of the ferry, and in consequence 
proceedings were instituted against thirteen 
of the present petitioners under S. 107 of 
the Code of Criminal Procedure for the 
purpose of binding them down to keep the 
peace. During the pendency of these pro- 
ceedings, the ferry farmers, on the 


14th April, again complained that the 
villagers did not allow them to ply the 
ferry and prayed that certain persons named 
by them should be made si)ecial constables. 
The names given include all the present 
petitioners. The District Magistrate direct- 
ed the District Superintendent of Police to 
depute an Inspector to enquire into the 
matter, intimating at the same time his 
willingness to appoint special constables. 
The Inspector reported that the disturbances 
had been due to the enhancement of the 
ferry tolls. Be recommended that the 
persons named by the ferry farmers be 
appointed special constables, and that in the 
meantime a head constable and four 
constables be deputed from the Reserve. A 
head constable and lour constables were 
accordingly deputed, and eventually, on the 
10th May, the Disirict Magistrate recorded 
an order appointing twenty-seven pei'scns to 
serve as special constables within a certain 
area in the neighourhood of the lerries. 
These twenty-seven persons were the 
persons originally named in the complaint 
of the ferry farmers and included the 
petitioners against some of whom, as we 
have said, proceedings under S. J07 had 
then been pending for a considerable time. 
The petitioners heard of this order, and 
before it was formally communicated to 
them came into the town of Mozatferpur. 
On the 19th May they presented a petition 
to the District ^Eagistrate impugning the 
right cf the ferry farmers to the ferries and 
praying that they (the i^titioners) should 
not be appointed special constables. While 
they were in Mozatferpur awaiting the 
result of their petition to the District 
Magistrate, si.v of the petitioners were met 
by certain Police Ofiicers who asked them 
to take their belts and other equipment. 
They refused. This was reported to the 
District Magistrate on the 25th May. On 
the same date the District Magistrate 
recorded an order summarily rejecting 
the petition which the petitioners had 
made to him on the 19th. On the 26th 
he directed the prosecution of the 
six petitioner's above referred to under 
S. 19 of the Police Act for refusing 
to serve as special constables. It does not 
appear whether the District Magistrate's 
order rejecting their petition of the 19th was 
communicated to the petitioners. On the 
28th May, they were all present in the pre- 
cincts of the court-house at Mozatferpur in 
connection with the S. 107 proceedings in 
which they were accused and which were 
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chat day uader trial. The remainder of the 
pejitioDei's were then offered appointments, 
certificates and belts. They refused to take 
them, and uj)on a pe^n being sent to call 
them before the Joint Magistrate, they 
lefused to comply. An order was then issued 
directing the prosecution of the remainder 
of the petitioners. 

The only legitimate object of appointing 
special con3t:il)le3 is to stre igthen the ordi- 
nary Police force by the addition of suitable 
persons. It has been mjre than once held 
by this Court that wlien such appointments 
are not made with the »d)ject above stated, 
I)roceedings under S. 19 of the Police Act 
will nob be permitted. 

It does not appear that any instructions 
for the performance of any kind of police 
duty were even issued to the petitioners, 
and the circumstances above set forth 
compel us to come bo the c )nclu>ioa i h it it 
Was never really intendeii to the 

petitioners as Police Officers. 

e may note also that the proceedings 
under S. 107 are now approaching termi- 
nation. The matters in issue wiii be decid- 
ed, and any further action to pi'event a 
breach of the peace will, we hope, tiien l)e 
unnecessary. 

In the circumstances, we direct that the 

proceedings against the petitioners be 
quashed. 

The Code of Criminal Procedure, as it 
stands at present, does not provide any 
obvious remeiy for tlie prevention of dis- 
turbances during the pendency of proceed- 
ings under S. 107. ; t was the difficulty . 

no doubt, which led the District Magistrate 
to have recourse to appointing the persons 
reiKirted likely to create disturb mce, special 
const tbles. We cannot, however, believe 
jChab he intended to actually utilize their 
services on police duties, for tiffs would 
.‘have been objectionable and would have 
^handicapped them in their defence in the 
;S. 107 case. We may point out that in the 
present instance an order under S. 144 would 
probably have sulhced. We think also that 
tlie petitioners might well have been given 
a. hearing. Ferry farmers are often exacting. 

We welcomed the assurance of the Deputy 

Legal Remembrancer that, if we expressed 
the opinion that the prosecutions were ill 
advised, they would be dropped, 

^ule made absolute. 
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Gopal Chaudra Bose and another — 
Petitioners. 


V. 

//an Mohan Dutt — Opposite Party. 

Civil Rule No. 1222 of 1914, decided on 
20th March. 1915. from the Order of Sub- 
Judge, Dacca, dated 3rd September, 1914. 

|a) Civil P. C. (5 of 1908), S. 73 — EiceciitioD by 
sale of occupancy holding— Objection disallowed 

*®^^**Anolher decree-holder also ap- 
plied «ale of the holding or alternatively 
under S. 73 before sale—Objection to sale was 
allowed in bis case— it does not bar his 
right to rateable distribution. 

4 . a decret -liolder against C. the judgment- 
debtor, sought to satisly his dues by the sale of 
an occupancy holding of C. C. objected that 
the holding was not transferable and could not 
be sold in e.xeculion of a decree for money. The 
objection ua.s overruled and the e.xecution was 
allowed. B anoilier decree-holder against C 
applied for e.xecution of his decree by saleof the 
same liolding and in the alternative prayed for 
rateable distribution if the holding was sold in 
cxecuiion of .-I's decree. C again objected that 
ihe holding was not transferable and this time 
Ins objection was allowed. 'I he holding, how- 
ever. was .‘^old in ./’s decree. 

Hen/, that B was entitled to rateable distribu- 
tion of tlie sale proceeds. (P 265, C. i.] 

(b) Civil P. C (5 of 1903). S. 73-RateabIe 
distribution cannot be allowed if decree is 
held satisfied or barred by time or if execution 
IS dismissed. 


No valid cl.iim for rateal)le distribution can be 
laid under s. 7 ; of the Code of Civil Procedure 
if, in an application for execution of tiie decree, 
it h.Ts been he d that the decree has been satis* 
iiec, rir is barred ))y limitation, or if such 
.ippiic.ition has been dismissed. (P. 266, C. i.) 


(c) pvil P. C. (5 of 1908), S. 152— Appellate 
Court has inherent power to order restitution of 
money withdrawn under order that is set aside. 


If pursu uu to an erroneous order of a sub- 
ordinate Court money has been paid out to a 
litigant, it is competent to the High Court to 
direct that person to bring back the money inio 
Court when such erroneous order is set aside. 
Ihe ( ourt has inherent power to direct such 
restitution to enable it to do effective and com- 
plete justice between the parties. 6 I. C. 508 ; 
32 ( al. 921 and 21 I. C. iij, ref. to. 

IP. 265 , 0 . 2.1 


(d) Civil P. C. (5 of 1903), S. 73— Reqoira- 
ments of S. 73 stated. 


To bring a case under S. 73, it is necessary to 
establish that more persons than one have made 
an application to the Court for execution of 
decrees for payment of money passed against 
the same judgment-debtor and have not obtain- 
ed satisfaction thereof, before the receipt of the 
assets in respect whereof rateable distiibution is 
claimed. 23 All. to6. dist. [P. 266. C. i.J 
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Basant Coomar Bose and Bhupendra 
Chandra G^ika — for Petition 0 i*s. 

Sarat Chandra Mookerjee — for Opix)8ite 
Party. 

Judgment. — We are invited in this 
Rule to set aside an order made under 
S. 73 of the Code of Civil Procedure, 1908. 
The property brought to sale is an occu- 
pancy holding owned by the Pals. Two 
sets of decree-holders, the Boses who are 
the petitioners in this Court and the Dutts 
who are the opposite parties to this Rule, 
sought to satisfy their dues from the Pals 
by the sale of this property. The Dutts 
lapplied for execution of their decree for 
Imoney against the Pals. The Pais object- 
led that the holding was not transferable 
and could not be sold in execution of a 
decree for money. This objection was 
overruled by this Court on the ‘24th June, 
1912, when it was held that the holding 
was transferable by custom and was liable 
to be brought to sale in execution oi a 
money decree. On the i5th Maich, 1913, 
the Boses applied for execution of the 
decree for money which they held against 
the Pals. They stated that an application 
for execution had already been made at 
the instance of the Dutts and the 
9th April, 1913 had been fixed for the 
sale of the property. They prayed in the 
lalternative that if the property was sold at 
|the instance of the Dutts, they might be 
allowed rateable distribution under S. 73 
of the Code ; if, on the other hand, the 
property was not brought to sale by the 
Dutts, they themselves might be permitted 
to attach and sell it. For some reason not 
explained, the property was not actually 
sold on the 9th April, 1913. The Pals then 
objected to the attachment of the property 
by the BoseS, and this time they were more 
fortunate than they had been with their 
objection against the attachment and sale of 
the property at the instance of the Dutts. 
The Court held that the bolding had not 
been established to be transferable by 
custom and ruled on the 9th March, 1914, 
that it could not be attached by the Boses. 
Their application of the 15th March, 1913, 
in so far as it related to the prayer for 
rateable distribution, however, remained on 
the file, and the Court directed it to be 
heard along with the execution case initiat- 
ed by the Dutts. The property was 
sold at the instance of the Dutts on the 16th 
March, 1914. The Boses then prayed that 
(they might be allowed to share rateably in 


the sale-proceeds. The Dutts objected that 
as the Boses had failed to attach the pro- 
perty, they could not be allowed rateable 
distribuiion under S. 73. The Court adopt- 
ed this View and on the 3rd September, 
19 L4, disallowed the prayer of the Boses 
for rateable distribution. On the very next 
day, the .^ale-proceeds were paid out to 
the Dutts. The Boses now invite this 
Court to set aside the order of the 3rd Sep- 
tember, 1914, on the ground that the Court 
should have held that they have a locus 
s/andi to make the application for rateable 
distribution The Dutts contend that the 
Rule should be discharged on two grounds ; 
jirst, that inasmuch as they have alreidy 
withdrawn the money from the Court, there 
can be no order for rateable distribution ; 
and secondlijy that as the Boses failed in 
their application for attachment of the hold- 
ing, they cannot be permitted to claim 
rateable distribution under S. 73. In our 
opinion, both these objections are unsus 
tainable. 

As regards the first objection, it is 
obviously open to this Coui*t, should the 
order of the 3rd September, 1914 prove 
erroneous, to direct the Dutts to bring 
back into Court the money they had 
withdrawn on the basis of tlnit order. It; 
is well settled that if pursuant to anj 
erroneous order of a subordinate Court: 
money has been paid out to a litigant, it is. 
competent to this Court to direct that| 
person to bring back the money into Courtj 
when such erroneous order is set aside.! 
The Court has inherent power to direct' 
such restitution to enable it to do effective 
and complete justice between the parties. 
This fundamental principle is amply sup- 
ported by the decisions of Mrinalini Dasi v. 
Ahinash Chunder Dutt (1), Nobin Aali 
Debt v. Banalata Debi (2), and Jogesh 
Chande?- Roy v. Yakub Ali (3). If the con- 
trary view were taken, the result would be 
that this Court would find itself helpless 
when its interference was imperatively 
needed in the interests of justice. In the 
present case, it may be observed that 
the withdrawal of the money was so 
expeditious that the petitioners had no 
opportunity whatsoever to apply to this 
Court to obtain an ad interim order for 
stay of proceedings and for retention of 
the money in Court. The first objection to 
the Rule consequently fails. 

(1) (iQio) 6 I. C. 508. 

(2) <1905) 32 Cal. 921. 

(3) (19*3) 21 I. C. in. 
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As regards the second objection, it is plain 
that to bring a case within the scope of 
S. 73, it is necessary to establish that, before 
the receipt of the assets in respect whereof 
rateable distribution is clainned'f more 
persons than one have made an application 
to the Court for execution of decrees for 
payment of money passed against the same 
judgment-debtor and have not obtained 
jsatisfaction thereof. In the present case, an 
application was made by the Boses for exe- 
cution and rateable distribution on the loth 
March, 1913; that application was still 
pending on the l6thMarch, 1914, when the 
assets were realised. It may be conceded 
that if on an application for execution, it 
has been held that the decree has been 
satisfied or is barred by limitation or if such 
application has been dismissed and is not 
pending at the time when the assets are 
realised, no valid claim lor rateable distri- 
bution can be laid under S. 73. But the case 
jbefore us is of an entirely different descrip- 
tion, for on the 9th April, 1913, the Court had 
expressly directed that the prayer of the 
Boses for rateable distribution he considered 
along with the execution case initiated by 
the Dutts, and such claim for relief still 
awaited investigation when the assets were 
realised at the instance of the Dutts- Reli- 
ance has. however, been placed on behalf of 
the Dutts upon the decision of Das v. 

Nand Kishorc (4), which was distinguished 
by this Court in Hamiash A garwala v. 
Guru C/iaran Sen (5). There it was 
found that one of two decree-holders had 
attached the interest of the judgment debtor 
in a joint Mitakshara property. Before 
the other decree-holder could attach that 
proiwrby, the judgment-debtor died, and it 
consequently became impossible for him to 
proceed against an interest in joint property, 
which had become vested by survivorship 
in the other members of the joint family. 

In these circumstances, it was ruled bv 
Stracbey, C. J., that as the decree-holder 
had lost his right to attach the share 
of the judgment-debtor who had died 
before attachment could be effected, he 
could not claim rateable distribution. 
We have here to deal with an entirely 
different set of circumstances ; but it 
is worthy of note that Banerjee, J., did 
not rest his decision on the same ground as 
Strachey, C. J., whose view is not quite in 
harmony with the decision of the Bombay 


(4) (1901) 23 All. 106. 
(s) (*909) 3 C. 103. 


High Court in Sorabji Edulji Warden v. 
Govtnda Eam/i (%). It is needless for us to 
pionounce an opinion upon the precise ques* 
tion raised in BMal Das v. Nam/ 
Kishore (4) ; it is sufBcieat to hold that it 
IS clearly distinguishable and does nob apply 
to the facts of this case. Here the property 
has been held by the Court to be a sale- 
able occupancy holding ; it has actually 
been brought to sale as such and converted 
mto money at the instance of the opposite 
party. They, however, argue that the 
pebitujners are not entitled to rateable dis- 
tribution, because they were unsuccessful in 
tbeir allegation that the property was sale- 
able. This contention is clearly untenable. 
iNor can we accede to the suggestion that it 
was the imperative duty of the petitioners 
to come to this Court and have the erroneous 
order against them set aside before they 
could claim rateable distribution. 

The result is that this Rule is madeabso- 
ute and the order of the 3rd September, 
1914 set aside. The Court below will^ 
make an order for rateable distrilmtion, and! 
the Dutts will bring back into Court, within 
such time as may be prescribed by that' 
Court, so much of the money withdrawn 
by them as is necessary for payment to 
the Boses. The petitioners are entitled to 
their costs both here and in the Court 
toIow. We assess the hearing fee in this 
Court at two gold Tnohurs. 

V.H./K.K. 

Buie made absolute. 

(6) (1892) iC Horn. 9 1. 


A. I. R. 1916 Calcutta 266 

Mookerjee and Richardson, -TJ. 

Lp4u Plaintiff Petitioner; 

Hira Lai Bose Defendant - Opposite 
Party. 

Civil Rule No 1161 of 1914, decided on 
28th April, 1915, against the decision of 
Sm. C, C. J.. Barisal, dated 25th July, 1914. 

(a) Contract Act (9 of 1872 ), S. 23 — Contract 
to appout any^one to public office is void — Con- 
tract tainted with moral turpitude is Unenforce- 
able-Contract against law cannot be enforced 
nor Its consideration refunded. 

Contracts \Yhich have for their object the 
influencing of appointments to public offices and 
the restricting of the discretion vested in public 
officers in the selection of persons are illegal and 
void- [P 267. C. i.l 
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A Court wiU not assist a party who has entered 
into a contract tainted by moral turpitude. 

[.P. 269, C. I & 2-1 

Where a contract is illegal because contrary 
to positive law or against public policy, an action 
cannot be maintained to enforce it directly or to 
recover the value of services rendered under it 
or money paid on it. (P. 268, C. 2.) 

(b) Contract Act (9 of 1872)* S. 65 — Scope of 
S. ^ — It does not apply where contract is nfi 
initio, void. 

S. 65 of the Contract Act relates to the 
obligation of a person who has received an 
advantage under an agreement which if discover- 
ed to be void or under a contract which becomes 
void but not where the agreement is void ad 
initio. P. 269. C. 2.] 

A. K. Fazlul Huq — for Petitioner. 

Mohendra Nath Bay^ Manmatha Nath 
Bay and Suresh Chandra Bose — for 
Opposite Party. 

Judgment. — We are invited in this Rule 
to set aside a decree of dismissal in a suit 
for recovery of money on the basis of a 
contract. The defendant is the Nazir of 
the Court of the District Judge of B irisal. 
The case for the plaintiff is that there was a 
contract between him and the defendant 
that if the latter provided his son with the 
post of a permanent peon within two years, 
the plaintiff would give the defendant 
Bs. 150 * and that if the defendant failed to 
secure the appointment, he would return 
the money paid by the plaintiff. The 
plaintiff asserts that* in accordance with the 
terms of the contract, he has from time to 
time paid the defendant several sums 
aggregating Rs. 100 , and that the defend- 
ant has failed to provide his son with 
the appointment, though the two years 
have elapsed. The plaintiff consequently 
sues to recover the money. The defend- 
ant denied the truth of the allega- 
tions of the plaintiff* and also pleaded 
that the suit was not maintainable as it 
was based on an illegal and void contract. 
The Court below has not investigated the 
facts, but has dismissed the suit as not 
maintainable on the face of the allega- 
tions contained in the plaint. The ques- 
tion for determination is, whether the 
agreement was void, as its object was 
opposed to public policy within the 
meaning of S. 23 of the Indian Contract 
Act. 

It is well settled that contracts which 
have, for their object, the influencing of 
appointments to public offices and the 
restricting of the discretion vested in 
public officers in the selection of persons 
to be appointed, are illegal and void. 


The principle is that an officer, who has 
the power of appointment* should make 
the best appointment possible* and it is 
contrary to public policy that such officer 
be deprived of this discretionary power 
by a contract previously made or an 
obligation previously assumed ; in other 
words, public policy forbids that a public 
office be made the subject, of contracts, 
for the contrary view would inevitably 
lend to official corruption. Illustrations 
of this doctrine will be found in cases of 
high authority ; Blach/ord v. Preston (i), 
Hartwell v. Hartwell (2), Thomson v. 
Thomson (3), Card v. Hope (4), Hopkins 
V. Preskott (s), Reg v. Charrette (6), 
Parsons v. Thompson (7). Richardson v. 
Mellish (8), and Gaidner v. Grant (0), which 
all affirm the rule that the sale of a 
recommendation, nomination or inJluence 
in procuring a public office is illegal and 
void. The question has frequently come 
up for judicial consideration in the Courts 
of the United States, which have empha- 
tically condemned contractsof this nature. 
Mr. justice Field, in delivering the un- 
animous opinion of the Supreme Court of 
the United Slates in Providence Tool Com- 
pany V. NoiTis (lo), observed as follows : 
““ These offices are trusts, held solely for 
the public good, and should be conferred 
from considerations of the ability, inte- 
grity, fidelity and fitness for the position 
of the appointee. No other considera- 
tions can properly be regarded by the 
appointing power. Whatever introduces 
other elements 10 control this power, 
must necessarily lower the character of 
the appointments, to the great detriment 
of the public. Agreements for compen- 
sation for procuring these appointments 
tend directly and necessarily to introduce 
such elements. The law, therefore, from 
this tendency alone adjudges these agree- 
ments inconsistent with sound morals and 
public policy : Gray v. Hooke (ii). Other 

(1) (1799) 8 T. R. 89=4 598=101 E. R. 

1282. 

(2) (1799) 4 Ves. 810=31 E. R. 420. 

(3) (1802)7 Ve.s. 470 = 6 R. R. 15* =32 
190. 

(4) (1824) 3 B. & C. 661 =4 D & R. 164. 

(5) (1847) 4 C. B. 578=16 L. J. C. P. 259. 

(6) (1849) »3 Q. K 447 = *»6E. R. 1333 - 

(7) U790) I H. Bl. 322 = 2 R. R. 773. 

(8> (1824) 9 Moore, 435 = 2 Bing. 229=1 Car. 
& P. 241. 

{9) (1885) 13 Shaw & Dunlop 662. 

(10) (1865) 2 Wallace 45=17 Law. Ed. 868. 

00 08 SU 4 N. Y. 449 - 
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a^reemenis of «'in analogous character 
might be mentioned, which the Courts, 
lor the same or similar reasons, refuse to 
uphold. It is unnecessary to slate them 
pal licularly , it is sufficient to observe 
generally, that all agreements for pecu- 
niary considerations to control the busi- 
ness operations of the Ciovernment, or 
the regular administration of justice, or 
the appointments to the public offices, or 
the ordinary course of legislation, are 
void as against public policy, without 
reference to the q^iestion whether improper 
7neans are contemplated or used in their 
execution. The law looks to the general 
tendency of such agreements : and it 
closes the door to temptations, by lefusing 
them recognition in any of the Courts of 
the country.” Equally explicit is the con- 
demnation of such contracts by Mr. Jus- 
tice Swayne \n'Me(HLiTe \ . Corwine (12): 

I rauds of the class to which the one 
here disclosed belongs are an unmixed 
evil. Whether forbidden by a Statute or 
condemned by public policy, the result is 
the same. No legal righ t can spring 
from such a source. They are the sappers 
and miners of the public welfare and of 
free government as well. 'I’he latter 
depends for its vitality upon the virtue 
and good faith of those for whom 
it exists and ot those by whom it 
is administered ; corrupiifm is always 
the forerunner of despotism.’' 'i’o the 
same effect are the decisions in Marshall 
V. Baltimore and Ohio Bailroad Company 
(13), Had V. Coppell (14) and Trist 
V. Child (15). But it is needless to 
multiply authorities on the subject of 
trafficking in offices, wliich will be found 
collected in Greenhood on Public Policy, 
pages 338-349- Our attention, however, 
has been drawn to the decision in Pic/ta- 
kutty Mudali v. Narayanappa Aiyan (16). 

'I here the defendant had agreed, in con- 
sideration of a sum of money received 
by him, to obtain a more favourable 
assessment upon certain villages in 
respect of waste and cultivable lands, 
and in case of failure to re-pay the 
amount received. In a suit to recover 
amount paid to the defendant. Scot- 
land, C. J., and Frere, J., held that the 


(12) (1879) loi U. S. 108 = 25 Law. Ed. 899. 
(‘3) (1853) 16 Howard 314= 14 Law.Ed.Qc3. 
(14) (1868) 7 Wallace 542 = 19 Law. Ed. 244. 
(* 5 ) (*874) 21 Wallace 441 = 22 Law 

Ed. 623. 

(16) (1864-65) 2 M. H. C. K. 243. 


contract was not vitiated by illegality, 
'i'he reason assigned in .‘Support of this 
view was that there was nothing to show 
an understanding between the parties 
that the defendant was to have recourse 
to corrupt or illegal means of any kind, 
or that he would use personal infiuence 
which he professed to possess with any 
public servant. The case was thus 
treated as one where the defendant 
unaertook the task of preparing and 
presenting before the Revenue Authori- 
ties the case of the tenants and made 
his claim to remuneration contingent 
upon his success. 'I'he case is, conse- 
quently, distinguishable, though we are 
by no means convinced that the decision 
is based on sound principles. We 
affirm without hesitation the rule that 
any contract to appoint one to a public 
oflice or involving the sale of a public 
office or securing an office for the promis- 
sor or recommending him for such office, 
is opposed to public policy and is conse- 
quently void, ft is plain, therefore, 
that the contract, which is the founda- 
tion of this suit, is based on an unlawful 
consideration, is opposed to public 
policy and is void. It follows that 
under such circumstances when the ille- 
gality of the contract has been made to 
appear, the law will not extend its aid 
to either of the parties, who will be 
left to abide the consequences of their 
own acts. W'e are not unmindful that 
there are exceptions to the general 
rule that money paid or personal pro* 
perty transferred in accordance with 
the terms of an illegal contract cannot 
be recovered, notwithstanding the other 
parly refuses to perform his part of the 
agreement. It is plain that although 
where money has been paid under an un- 
lawful agreement, but nothing else done 
in performance of it, the money may be 
recovered back, yet this exception will 
not be allowed if the agreement is actually 
criminal or immoral ; where the contract 
is illegal, because contrary to positiv’claw 
or against public policy, an action cannot 
be maintained to enforce it directly or to 
recover the value of services rendered 
under it or money paid on it. Lord 
Alvanley, C. J., observed in Tappend^n v.' 
Bandall (17) that where there is moral 
turpitude in the contract, the Court will 


(17) (1801) 2 Bos. & P. 467 = 5 R. R. 662 = 126 
E. R. 1388. 
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not allow the party who has advanced 
money on such a contract, to recover it 
back. In the case before us, the sub- 
stance of the matter is that the plaintiff, 
if his allegation is true, offered a bribe to 
the defendant to secure an appointment 
for his son, and made part payments which 
were accepted by the latter. 9'he parties 
are clearly in pari delicto and the Court 
will not assist either of them. In Collins 
V. Blantem (i 8 ) where money had been 
paid for the purpose of stilling a prose- 
cution for perjury, Wilmoi, C. J., said : 
“ Whoever is a party to an unlawful con- 
tract, if he hath once paid the money 
stipulated to be paid in pursuance thereof, 
he shall not have the help of the Court to 
fetch it back again.” To the same effect 
is the observation of Kenyon, C. J., in 
Howson V. Hancock (ig), where money 
deposited upon an illegal wager had been 
paid over to the winner by the consent of 
the loser: ‘ there is no case to be found 
where, when money has been actually 
paid by one of two parties to the other 
upon an illegal contract, both being 
pariicipes crxminiSy an action has been 
maintained to recover it back again. ’ 
The same principle is illustrated in 
Taylor v. Chester ( 20 ), where the con- 
sideration was immoral, and, in Kearley 
v. Thomson ( 21 )^ where the defendants 
were in substance bribed not to appear at 
the public e.xamination of a bankrupt [see 
also Harse v. Pearl Life Assurance Co., 
Ltd. ( 22 )]. 9'he principle has been 
applied in this country in a case where 
money had been paid to a married woman 
to enable her to obtain a divorce and 
marry the plaintiff. Bai VijU v. Nansa 
Nagar ( 23 ). The cases mentioned at the 
Bar related to marriage brokage contracts 
which, as is clear from the decisions in 
Bakshi Has v. Nadu Has { 24 ) and Gulah- 
chand V. Fulhai Harichand ( 25 ), stand on 
a special fooling of their own and have no 
analogy to the case before us. The 
principle that the Court will not assist a 


(18) (1765) 2 Wils. 341=95 E. R. $47=1 
om. L. C. 369. 

(*9) (1800) 8 T. R. 575= loi E. R. 1555. 

(20) (1869) 10 B. & S. 337=38 L. J. Q. B. 
225 = 4 Q B. 309 = 21 L. T. 359. 

(21) (1890) 59 L. J. Q B 288 = 24 Q. B. D. 
742*63 L. T. 150 = 38 W. R. 6I4. 

558 = 73 L. J. K. B. 373 = 

52 W- R. 457. 

I23) (1886) 10 Bom. 152. 

(24) (1905) t C. L. J. 261. 

(2$) (*909) 33 Bom. 4*1=3 I. C. 748. 


party who has entered into a contract 
tainted by moral turpitude, should hel 
strictly applied in the circumstances ofj 
the case now before the Court. If thej 
Court were to assist the plaintiff to, 
recover his money, bribery and corruption 
would be encouraged ; every person in 
the position of the plaintiff will be 
tempted to say, “ let me offer a bribe to 
get an appointment for my son, for I can 
do so with impunity and without risk of 
loss : if he secures the appointment, the 
end is achieved, if he does not, I can sue 
to recover back my money.” No Court 
of Justice will tolerate such a position. 

We may add that, in the course of 
argument, reliance was to some e.Kteni 
placed on S. 65 of the Indian Contract 
Act, but that section is of no real assis- 
tance to the plaintiff ; as it relates to the 
obligation of a person who has received 
an advantage under an agreement which 
is discovered to he void or under a con-i 
tract which becomes void. The case before 
us is, however, not that of an agreement 
“discovered” to be or “becoming” 
void. 'I'he agreement is void on the face 
of it, and it was void ab initio, while the! 
words of the section can only be aptly 
applied in such cases as that of an agree- 
ment which is subsequently found to be 
void on account of some latent defect or 
of circumstances unknown at the date of 
the agreement, or of an agreement which 
is afterwards made void by circumstances 
which supervene. 

The result is that the decree of the 
Small Cause Court Judge is affirmed and 
this Rule discharged with costs. We 
assess the hearing fee at one gold moJiur. 

V.B./R.K. 

Rule discharged. 
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Sharfuddin and Coxe, JJ. 

Puncha Thakur and another — Defen- 
dants — Appellants. 

V. 

Bindesri Thakur and others — Plaintiffs 
— Respondents. 

Appeal No. 3828 of 1912. decided on 
12th March, 1915. from the Appellate 
Decree of Offg. Addl. Sub-Judge, Mozaffar- 
pore, dated 7th October, 1912. 

(a) Hindu Law — Temple — Offerings — Right to 
share offerings in temple is not transferable. 
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Per Sharfuddin, /.—A right to share the 
offerings made to a deity in a Hindu temple is 
res extra commercium and is not transferable. 
26 Mad. 31, foil. 26 Cal. 356. ref. to. 

<b) Transfer of Property Act (4 of 1M2), 
S. 6 'a)«Offeriiigs in temple are made to deity 
—Appropriation of it by priests i$ not a right to 
traffic With — Income is tndefinite^Mortgage or 
execulioa sale of such right is invalid 
Coxe, J ) — it U a mere possibility and hence not 
transferable. 


Offerings are, according to their true signifi- 
cance, made to the deity of which the image is it.s 
visual symbol and their appropriation by the 
othciaiing priest is not a right with which he is 
entitled to traffic. 27 Cal. 30, ref. to. 

|i'. c. I.j 

The income arising from the offerings which 
are voluntary presents, is uncertain and indefi- 
nite and thus an income from such a right is not 
transferable under the Transfer of Property 
Act, and therefore the mortgage of that right 
and the purchase of it in execution of the 
mortgage-decree are invalid. 1 P. 271, C. i.J 

Per Caxe, J . — The chance that future worshlp- 
per.s will give offerings to the temple i.s a mere 
|)Ossibility within the meaning of S. 0 . Clause (a). 
of the Transfer of Property Act. and so it can- 
not be transferred. (P. 271, C. 1 & 2.] 

BaldcO N. Singh aod Sahay Ram Bose — 
for Appellants. 


Asita Ranjun Chatterjee and Gour 
Ch-anJra Pal for Respondents, 

Sharfuddin, J. — I’hc suit out of 
which this second appeal arises, was 
instituted by the plaintiff's for recovery of 
possession of a 3 annas share in the 
offerings made to the temple of Sri 
Bhaifo Nath on establishment of their 
title thereto. 'I'he plaintiffs and the 
defendant third party form a joint Hindu 
family. It is alleged that out of the 
16 annas offerings, they owned and 
possessed a 3 annas share and to that 
extent they used to get charha^va (offer- 
ings) offered by the people. The defen- 
dant .second party, it appears, in e.vecu* 
tion of a decree put up that share to sale 
and himself purchased it. Thereafter, he 
sold it to the defendant first party. The 
defendant third party, father of plaintiffs 
Nos. I to 4, and the father of plaintiff' 
No. 5 had executed a mortgage-bond 
with respect to the above share in favour 
of the defendant second party, and it was 
in execution of the mortgage-decree 
obtained on the strength of the above 
mortgage that the defendant No. 2 sold 
and purchased that share which he after- 
wards sold to the defendant first party. 

In the plaint it is urged that the right 
in the share of the offerings is inalienable 
and so the father of the defendant No. $ 


and the third party defendant, father of 
plaintiffs Nos. i to 4, had no right to 
mortgage it and that, therefore, the 
defendant second party, and his vendee, 
the defendant first party, acquired no 
valid title as the whole transaction from 
mortgage to sale was invalid. 

The suit was contested only by the 
defendants Nos. i and 2 of the first party 
and by the defendant No. 4 of the 
second party. Their contention is that 
the suit is barred by limitation and that 
the right in the offerings is transferable. 

1 he first Court gave a modified decree 
in favour of the plaintiffs and the defen- 
dant third party, jointly. The defendants 
Nos. I and 2 of the first party, therefore, 
appealed to the lower Appellate Court 
which affirmed the judgment and decree 
of the first Court, and dismissed the 
appeal. 1 he decree passed by the first 
Court, which was affirmed on appeal, is 
in the foiioaing terms “ That the suit 
be decreed modifiedly with full costs, 
that the plaintiffs’ title be declared, that 
ilicy jointly with the defendant third 
party do recover possession over 2 annas 
iGgundas and I'hara shdiXQ oi chathawd 
interest, and that permanent injunction be 
issued on the defendants first and second 
parties, restraining them from receiving 
the charhawa offerings for the aforesaid 
share.’’ 

1 he defendants Nos. i and 2 now 
appeal to this Court. 

I'wo grounds were urged on their 

behalf. that of estoppel and second, 

that the right to offerings was transfer- 
able. 

1 he first question to be decided is 
whether such aright, as is claimed by the 
plaintiffs, is transferable or not. 

I am of opinion that such a right is 
not transferable. There are certain 
rights that cannot be transferred ; they 
are termed res extra commerchtm, for in- 
stance, sacerdotal office which belongs to 
the priest of a particular temple. It 
was so held in Bakshmanaswami Naidu 
V. Rangamma (i). Similarly a right lo 
receive offerings from pilgiims resorting 
to the temple or shrine, is inalienable and 
no suit can be maintained for the recovery 
of wjsilat in respect of properties derived 
from a turn of worship which from its 

very nature is voluntary. It was so held 

(i) (1903) 26 Mad. 31. 
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in the case of Kashi Chandra Chucker- 
butty V. Kailash Chandra Bandopa- 
dkpa (2). Indeed, no man can compel 
another to make voluntary offerings. 
Offerings are, according to true signiffc* 
ance, made to the deity of which the 
image is its visual symbol and their ap- 
'propriation by the officiating priest 
is not a right with which he is entitled 
to traffic. This was held to be so in the 
icase of jDino Nath Chuckerbutty v. Pratap 
Chandra Gostoami (3). 

A very strong reason has been given by 
the lower Appellate Court that such a 
right is not transferable. It says : “ In 

the present case the duty of a pujari 
seems to have been assigned to Brah- 
mans who make pujas to the idol Bhairo 
Nath. To my mind the perlormance of 
puja or sheba of the idol creates a right 
to receive the offerings made to it. If it 
be assumed for a moment that u right to 
receive offerings is alienable or transfer- 
able, then it is clear that an alienation 
of such right can be made even in favour 
of Muhammadans or persons of another 
caste who would obviously be incompef 
ent to perform the puJa. " Offerings are 
voluntary presents to the deity to which, 
no doubt, the shebait is entitled. I'hey 
are nothing but voluntary payments. 
The income arising from them is un- 
certain and indertnite, and an income from 
such a right is not transferable under the 
Transfer of Property Act. 

For the above reasons, I am of opinion 
that the mortgage of that right and the 
purchase of it in execution of the mort- 
gage-decree are invalid and that the judg- 
ment of the lower Appellate Court cannot 
be assailed on that point. 

It is somewhat difficult to reconcile the 
decree given with the character of the 
broperiy which is clearly not transfer- 
able, but this point is not raised in the 
grounds of appeal and need not be con- 
sidered. 

As to estoppel I think the statutory 
provisions being against transfer, no 
question of estoppel can arise. 

The appeal is dismissed with costs. 

Coze, J. — I agree. It appears to me 
that the chance that future worshippers 
will give offerings to the temple is a 


(■*) (1^99) 26 Cal. 356. 
(.3) (1900) 27 Cal. 30. 


mere possibility within the meaning of 
S. 6, Clause (a) of the transfer of 
Property .Act. Such a possibility cannot 
be transferred, and, in my opinion, this 
being a statutory provision, no question 
of estoppel can arise. 

V.H./R.K. 


Appeal dismissed. 
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HOLMWOOD AND IMAM, JJ . 

Chandra Kanta Ganguly and others — 
Defendants — Petitioners. 


V, 

Sarojini Dcbi — PlainlirT — Opposite 
Parly. 

Rule Nisi No. 904 of 1915;, decided on 
24lh January, 1916, against ihc Decree of 
Sub-Judge, Khulna, in 'l itle Suit No. 27 
of 1913 dated nth March, 1915. 

CivU P. C. (5 of 19081 , O. 25 , R. 1 . 0 . 41 . 
R. 10 —Appeal — Security for costs — When to be 
demanded. 

There is no hard and fast rule that unless a 
plaintiff-appellant has no interest in the litiga- 
tion but is a mere puppet in the hands of others, 
there cannot be any order against him for 
security for costs, i.j Cal. 533, ref. to and e.xpl. 
3 Horn. L. R. CGi, uppr. (P. 271, C. 2.j 

Tarahesinar Pal Choudhary — for Peti- 
tioners. 

Dwarktniatk Chakravarty and Jotindra 
Mohon Clioiodhuri for Opposite Party. 

Judgment. — This is a Rule calling 
upon the opposite party to show cause 
why she should not furnish security for 
the costs of the petitioner here and in the 
Court below. 

'Phe case is one of a Hindu widow, 
who alleges that she did not enter into 
a certain ekrarnamah making over the 
management of her husband’s property 
to the father of his adopted son. She 
likewise denies the adoption. The learn- 
ed Judges who issued the Rule were, 
both of them, Hindu Judges and must 
have fully in their minds the position of 
a Hindu widow and the rulings protecting 
her interests. 

It is argued before us that there is a, 
hard and fast rule that unless the plain- 
tiff has no interest in the litigation but 
is a mere puppet in the hands of others, 
there cannot be any order for security 
for costs. W‘e do not think that any 
such hard and fast rule has ever been 
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laid down. The nearest approach to it 
is a ruling of a Single Judge of this 
Court on the Original Side in the case 
of Ehajah Assenoolhjoo v. Solomoyi (i), 
and there the rule, which has been adopt- 
ed in all the Courts in India as well as in 
England, that mere poverty is no suffi- 
cient ground to ask for security for the 
costs of the suit, may be taken as clearly 
laid down ; and it is then said it is other- 
wise, as was the case in the case cited, 
when he is not the real litigant but a 
mere puppet in the hands of others. 
'I'hat does not, in our opinion, mean that 
a person who has an ostensible interest 
in the properly in suit is not a puppet in 
the hands of others and that you cannot 
ask for security. It must inevitably 
happen that in all cases of litigation 
fomented by third parties the ostensible 
plaintiff must have a claim which can 
prima facie be supported in Court, and in 
this case the widow, were she able to s:et 
rid of her alleged action in adopting the 
son and of the alleged ekrarnamah which 
she denies, would no doubt have a very 
substantial interest in the property. But 
there are specific allegations in the 
affidavit of the petitioner which are sup- 
ported by the findings of the Court of 
first instance ; and these specific allega 
tions have not been traversed by the 
affidavit in reply. Now, in the case of 
Bamming Bhagwan v. Baluhai (2), it was 
clearly laid down that where “there is 
something more than mere poverty alleged 
and, so far as the Court below is concern- 
ed the respondents have succeeded in 
proving that allegation to its satisfaction, 
whether the Appeal Court will come to 
the same conclusion when it has heard 
the appeal is immaterial, but the respon- 
dents are entitled to ask the Court to 
bear the facts found by the lower Court 
in mind in deciding whether this is a first 
case for the exercise of the discretion ’ 
vested in the Court under O. 41, 
R. 10 ; and in exercising that discretion 
in the case of a Hindu widow who denies 
an alleged adoption, it was further held 
that the Court may very well be guided 
by the provisions of S. 380, now 
O. 25, R. 1. 

There are, therefore, two grounds for 
making this Rule absolute : — Firstly that 
although the widow may have a very 


(ij (1887) 14 Cal. 533. 

(2) (1903) 5 Bom. L. K. 661. 


large ostensible interest in the property 
of her husband she has been found to 
be a puppet in the hands of others and 
secondly, that apart from the property of 
her husband, which is substantially in 
suit, she has no other immovable 
property which can be given as security 
and money security should, therefore, 
be asked for. Having regard to 
the allegations in the case we are willing 
to allow the lady either to deposit Rs. 600 
(rupees six hundred only) to cover the 
costs of both Courts in cash or Govern- 
ment promissory notes or to furnish 
security of immovable properly to the 
satisfaction of the lower Court through 
some substantial surety within three 
months of the date of the order reaching 
the Court below or thirteen weeks from 
fchis date, whichever is earlier. With 
these directions the Rule is made abso- 
lute. 1 he petitioner is entitled to his 
cost of the da\ — two gold mohurs. 
V.H./R.K. 

Bnle jnade absolute. 
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Sandkksox, c. j., Woodroffe and 

Mookp:rjee, JJ. 

Bameswari Chaudhurani — Objector — 
Appellant. 

v. 

K. B. — Receiver — Respondent. 

Appeal No. 50 of 1915, decided on 
13th December, 1915, from the Original 
Order ofChaudhuri, J., dated 26th April, 

1915- 

(a) Appeal ^ CompetcDcy — Order granting 
leave to Receiver to enter into settlement with 
debtor of estate— Appeal against order lodged 
after It has been carried out— Timely order of 
stay before filing of appeal not obtained'^ 
Appeal is infructuous— Civil P. C. (1908), O. 41, 
R. 5 (2). 

Where on the application by the Receiver of 
an estate an order is made by the Court grant- 
ing him leave to enter into a proposed settle- 
ment with a debtor of the estate and to execute 
in his favour a release in respect of property 
hypothecated b}’ him, an appeal against that 
order, by a person who opposed the application, 
lodged after the Receiver has effected a settle- 
ment with the debtor and executed a registered 
deed of release in his favour, becomes infruc- 
tuous, unless before filing the appeal, the 
appellant has obtained a timely order for stay. 

IP. 274, C. I & 2-1 

(b) Civil P. C. (5 of 1908), O. 41, R. S (2>- 
Appellant can befoie filing of appeal obtain itay 
order. 
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Per y , — An appellant before filing 

his appeal can obtain a stay order under O. 41, 
R. 5, sub-R. 2. [P. 274, C. I.] 

Pugh and R. L. Roy — for Appellant. 

5 . JST. ChiickerbutUj — for Respondent. 

Sandetson, C. J. — This is an appeal 
from a judgment of Mr. Justice Chau- 
dhuri which was made on the 26th of 
April. 1915, w'hereby he gave leave to the 
Receiver, Mr. Dutt, to settle a claim 
of the estate against a man named 
Mr. Manuk for Rs. 15,800. A letter was 
sent to the Receiver on the ist of May 
by the executors saying that they were 
going to appeal from the order of 
Mr. Justice Chaudhuri, and asking the 
Receiver not to take any steps in respect 
of that order until the appeal was 
heard. We were at first told that there 
was no answer to this letter, which was a 
mistake for it appeared that an answer 
had been sent on the following day, the 
2nd of May. A part of the answer has 
been read out to us by Mr. Chuckerbutty, 
and it was obviously to the effect that 
the Receiver could not be bound by the 
terms of the letter and that if the 
executors wanted to stay the proceed- 
ings tJiey must take the necessary steps 
by applying to the Court. The Receiver 
also gave notice in that letter that he 
intended to carry out the order of the 
Court. It appears that on the loth of 
June the Receiver did effect a settlement 
with Mr. Manuk — the property was re- 
conveyed to him on that date, the 
release was signed, and, we are informed, 
the release was registered on the same 
date. On the 23rd of June, the very 
last day which was open to the appellant, 
this appeal was filed. 

Now, to my mind, as soon as the state- 
ment that the matter had been settled 
and the property had been reconveyed 
was brought to the knowledge of the 
Court, the time of this Court ought not 
to be occupied in a further hearing of the 
appeal, and for this reason : at the time 
the property was reconveyed and the 
release granted, the Receiver was acting 
under an order of the Court, which was a 
perfectly good order at the time, and 
under that order Mr. Manuk, who was 
not a party to the suit, obtained posses- 
^ sion of the property- Not only that: 
we are informed that he has in fact 
parted with it to another individual 
altogether. Therefore, if we were to 

1916 Cal.— 35 & 36 


reverse this order, — I do not say for 
a moment that on the merits this is 
an order which ought not to have been 
made and we ought to reverse it, but 
supposing we did— our order would have 
no effect. We shall have no jurisdiction 
to order Mr. Manuk to reconvey the 
property to the Receiver, and, therefore, 
it seems to be quite useless and mere 
waste of time for this Court logo on 
discussing the point which has been 
urged by the appellant. I may say that 
if there is any injustice or any harm done 
to anybody, it is entirely the fault of the 
appellant, because after the warning 
which he received from the Receiver, the 
obvious thing for him to do was to file 
an appeal at once and then to come to 
this Court and make an application to 
the Court to restrain the Receiver from 
acting upon the order of Mr. Justice 
Chaudhuri until the hearing of the 
appeal. Had this course been adopted, 
the Receiver would not have thought of 
proceeding with the order of Mr. Justice 
Chaudhuri. But that obvious course was 
not adopted. On the contrary, the matter 
was left until the very last day which 
was open to the appellant, namely, the 
23rd of June. Under these circumstances, 
I think this appeal should be dismissed. 

The costs of both parties will come 
out of the estate. 

Woodroffe, J . — In order to make out 
a claim for relief the appellant should at 
least have applied fora stay-order, which 
the Receiver invited her to get if she 
was dissatisfied with the Judge’s order. 
Without expressing any opinion on the 
merits or whether an appeal lies I think 
the matter comes too late. For this 
reason I agree that the appeal should be 
dismissed. 

Mookerjee, J. — I agree that the appeal 
has become infructuous by reason of 
events which have happened since the 
order of the 26th April, 1915, and should 
not consequently be entertained. In my 
opinion, this appeal falls within the 
class of cases where it is incumbent upon 
a Court of Appeal to take note of events 
subsequent to the order under appeal : 
Hazari Mull \. 3 anaki Prosad (i). Ram- 
yad Sahu v. Rindeswori Kumar Upad~ 
hay (2) and Rai Charan Mandal v. 
Biswanath Mandal (3). 

(1) (1907) 6 C. L. J. 92. 

(2) {1907) 6 C. L. J. 102. 

(3) A. I. R. (1915) Cal. 103*26 I. C 410, 
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j (')n the 26th April, 1915 tlie trial Court 
igranied leave to the Receiver to enter into 
the proposed settlement with the debtor, 
and to execute in his favour a release in 
irespect of the hypothecated property. On 
Ithe ist May, the present appellant, who 
had unsuccessfully opposed the applica- 
tion of the Receiver, intimated to the 
latter that he intended to appeal against 
the order and requested him not to carry 
out the order meanwhile. On the foMow- 
ing day. the Receiver replied that he 
could not wait inderinitely for the pro- 
posed appeal and would proceed to carry 
out the order, unless an order for stay 
was obtained from the Court of Appeal. 
Notwithstanding this clear intimation, the 
appellant took no steps to file an appeal 
or to obtain an order for stay of j>roceed- 
ings. The Receiver carried out the order, 
:thc .•'Cltlement with the debtor was duly 
effected, and the deed of release in his 
.favour was executed and registered ou 
the loth June, 1915- 'I'he present appeal 
,was thereafter lodged on the 23rd June. 
1915. riie e.xcuse offered is that the 
order itself was not hied till the iilh 
June. 1915; that merely shows, however, 
that the appeal was hied within the lime 
allowed by law. But, plainly, there was 
, nothing to prevent the appellant from 
obtaining an order for slay, even before 
tlte appeal was actually lodged, as is 
clear from the principle recognized in 
O. 41. R. 5, sub-R. 2. of the Code of 
Civil I’rocedure. In my opinion, it w-as 
the duty of the appellant, in the event 
which had happened, to obtain a timely 
order for stay. Complications of the 
gravest character may obviously arise if 
we entertain the appeal and set aside the 
order ; we may prejudice the position of 
parlies who had no notice of the intended 
appeal. The debtor is not a party to 
these proceedings, and, we are informed 
that since the execution of the release, 
the properly has been transferred by him 
to a stranger who also is not before the 
Court ; the position might have been 
different if benefit had been received by 
one of the parties to the proceedings, 
who might, on reversal of the order, be 
called upon to make restitution. It has 
not been suggested that the Receiver and 
the debtor conspired to rush matters 
through, with a view to embarrass the 
Court of appeal in the effective exercise 
of its jurisdiction ; if such a case had been 
alleged and made out, it would have been 


necessary for us to consider what steps we 
should take so as to ensure that the ends 
of justice might not be defeated. But no 
such question arises here. On the other 
hand, upon the facts before us, it is 
plain that by reasons of the laches of the 
appellant the appeal has become infruc- 
luous. On these grounds 1 agree that the 
appellant, has disentitled himself to the 
assistance of the Court, and that his 
appeal must be dismissed. 

V.H./R.K. 

Appeal dismissed. 
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CHATTKRJEA and (iKKAVKS, JJ. 

Pran Krishna Saha and another — 

1 )elendants — Appellants. 

V. 

Traitakhiia Nath Choivdhury and others 
— IM.i intiffs — Respondents. 

Second .Appeals Nos. 727 to 733 
of 1912, decided on 28th January. 1915. 
against the decisions of Dist. Judge, 
Pabnn, dated 14th September, igii. 

(a) Bengal Tenancy Act (8 of 1885), S. I 06 
— S. 106 does not apply to the claim for decla- 
ration and possession by person not in posses- 
sion before Record of Rights. 

.A perxm who is n(jt in pos-session of land 
which is clainieil as rciu free at the date of the 
Record of Rights, cannot have the mere que.s* 
tion of his title to hold the land rent-free 
tried in a suit under S. 106 of the Hengal 
Tenancy .Act (VIlI of 1883), nor can he obtain 
posse.-.sion of tlic land in a suit under that 
section. 20 I. C. 131. ref. to. 

‘ I’. 273, C. 2 X P. 276. C. I. 

(b) Jurisdiction —Civil and Revenue— Where 
S. 106 does not apply the plaintiff will get his 
relief in Civil Court if bis claim is otherwise 
valid. 

Where, however, the plaintiff has a title and 
his claim is not barred by limitation he is 
entitled to possession, but he cannot get all the 
reliefs in a suit under S. 106. whereas he can 
get a complete remedy by a suit in the Civil 
Court. fP. 276, i-l 

Joyendra Chandra jRoy, Upendra Lai 
Roy and Jogendra Chandra Dutta — (or 
.\ppellants. 

hwarka Nath Afitter, Ptirno Chandra 
Roy and Gnanendra Nath Sarkar — for 
Respondents. 

Judgment. 

In No. 727 of 1912.— This appeal 

arises out of a suit instituted under 
S. 106 of the Bengal Tenancy Act- B 
appears that in the Record of Rigtfs 
prepared under Chapter X of the Bengal 
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Tenancy Act, the land in suit was 
entered as the mal land of the patnidar 
defendants and as constituting the hold- 
ing of the other defendants under the 
former. The plaintiffs thereupon insti- 
tuted this suit under S. io6 of the 
Bengal Tenancy Act for a declara- 
tion that the lands formed the rent-free 
IJyrdhmotlar) tenure of the piainlitf No, i, 
under whom the other plaintiffs held as 
tenants, and for correction of the entry in 
the Record of Rights accordingly. The 
Courts below have found in favour of the 
plaintiffs and the defendants have appeal- 
ed to this Court. 

It is contended on behalf of the appel- 
lants that the Revenue Officer in decid- 
ing disputes in suits under S. io6 of the 
Bengal Tenancy Act is confined to a 
consideration of the question of posses- 
sion alone, and cannot trj’ any question of 
title, and that the plaintiffs having been 
found to have been out of possession, at 
the date of the final publication of the 
Record of Rights, and also at the date of 
the suit, the suit ought to have been 
dismissed. The appellants rely on the 
cases of Padmaiav v. Uiikmi Hani (i). 
Kali Sundari Debya v. G-irija Sankar 
Sanyal (2) and Kam Chandra v. Naiida 
Nandanananda Deb (3) in support of their 
contention. 

It is contended on behalf of the res- 
pondents, that these cases were between 
rival proprietors, and are, therefore, dis- 
tinguishable. The reason why in a case 
between rival proprietors, the Court is 
confined to a consideration of the question 
of possession, as was pointed out by 
Coxe J., in Mohujit Padmalav v. Lukmi 
Rani (i), is, that the khewat recording 
proprietary interests is drawn up with 
reference to the registers kept by the 
‘Collector under the Land Registration 
Act, which are prepared according to 
possession and possession alone, and have 
no concern with title unaccompanied by 
possession, and in that very case it was 
observed by the learned Judge that in 
a suit between tenant and tenant, or 
between a landlord and tenant, questions 
other than that of possession may legiti- 
mately arise. 

*I he present case is not between rival 
proprietors. The defendants (or some of 

0 ) (1908) 12 c. W. N. 8. 

<*) (> 9 ”) 1 * I. C. 184. 

(3) A. I., H.. (1914) Cal. 191 =20 I. C. 298. 


them) are patnidars and durpatnidars of 
the moiiza in which the lands are situated, 
and the plaintiff No. i claims to hold the 
lands in the mouza in rent-free right 
derived from the zemindars under whom 
the defendants hold the mouza in pedni 
and diirpatfii. I'lie cases, therefore, 
relating to rival proprietors may be distin- 
guished from the present case. 

The learned Pleader for the respond- 
ents contends that the case comes under 
Clause 0 ) of S. 102 of the Bengal 'I’enancy 
Act, under which the Revenue Officer may, 
if the land is claimed to be held rent-free, 
record “ whether or not rent is actually 
paid, and if not paid, whether or not the 
occupant is entitled to hold the land with- 
out payment of rent, and if so, entitled 
uuder what authority,’’ and that under 
S. 106 the Revenue Officer may decide a 
dispute regarding any entry which a 
Revenue Officer has made in. or any omis- 
sion which the said officer has made from, 
the record when such dispute is (among 
other matters) as to whether land held 
rent-free is properly so held or “ as to 
any other matter.’’ 

The words “ entitled to hold ” in S. 102, 
clause O’), indicate that the question of 
title may be gone into, but then the words 
in S. £o 6 '* as to whether land held rent- 
free is properly so held ” and those in 
S. 102, Clause (j), ‘‘ if the land is claimed 
to be held rent-free,” taken with the 
other words, in that section viz., whether 
or not the ocrupant is entitled to hold the 
land without payment of rent; go to show 
that the land must be in the occupation 
of the person who claims to hold it rent- 
free at the lime the Record of Rights is 
made and published. It is found that 
the plaintiffs were dispossessed before 
the Settlement proceedings were com- 
menced. That being so, the plaintiffs 
were not the occupants of the land. The 
words “or as to any other matter” in 
S. 106 are no doubt very comprehensive, 
but it seems to us that they must have 
reference 10 the matters indicated in 
S. 102, and that S. 106, in so far as it 
relates to the decision of disputes with 
respect to land claimed to be held rent- 
free, contemplates a suit by a person who 
is in possession of land, which he claims 
to hold rent-free, to have an entry or 
omission in the record with respect to it 
corrected. 

We are of opinion that a person who is 
not in possession of land w'hich is claimed 
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as rent-free at the date of the Record of 
Rijihts, cannot have the mere question 

I 

■of his title to hold the land rent-free 
jtried in a suit under S. io6 ot the Bengal 
i Tenancy Act. Moreover, the plaimiffs 
;\vcre admittedly out of possession at the 
■date of the suit under S. io6. They can- 
not obtain possession of lands in a suit 
[under S. loo t^ce Kumar w 

Kedar Sath (JJiosh. (4)] and they do not 
claim possession in the suit, though a 
declaration has been made that they are 
entitled to got possession. It conceded 
that, iliat portion of the order cannot 
stand, but it is contended that they are 
entitled to ha\e the entry as to inal 
land corrected in this suit, and that they 
may obtain possession by a suit in the 
;Civil Court. If, however, the plaintiffs 
have a title and their claim is not barred 
by limitation, as found by the Courts 
[below, they are entitled to possession. 
'But they cannot get all the reliefs in a 
suit under S. 106, whereas they can get a 
complete remedy by a suit in the Civil 
Court. 

The appeal is. therefore, allowed, but 
having regard to the fact that the ground 
upon which the appeal succeeds was not 
specifically taken in the Courts below, 
we direct that each party will bear his 
own costs in all the Courts. 

'This judgment will govern Appeals 
Nos. 728, 729 to 731, 732 and 733 of 
1912. 

V.H./K.K. 

Appeals allotved. 

(4) (‘ 9 ‘ 3 ) 20 I- 'S>- 
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Sharfuddin and MULLICK, JJ. 

Surendra Narain Sinha — Defendant — 
Appellant. 

V. 

Hafijur Kahaman and others — Plaintiffs 
— Respondents. 

Appeal No. 91 of 1915, decided on 
14th June, i9i5> from the Order of Dist. 
Judge, Purneah, dated i8th January, 

1915- 

(a) Court Fee# Act (7 of 1870), S. 4 — Valua« 
tioo by Subordinate Court ^Conrt fee in appeal 
mutt be on that valuation. 

A Court of Appeal should not entertain an 
appeal without its being stamped with a Court- 


fee calculated upon the valuation arrived at by 
the Subordinate Court. [P. 277, C. i.J 

(b) CivilP.C. (Sof 1908 ), O. 6, R. 17 and 
O. 41, R. 33 —Amendment in appeal^Principles 
of O. 6. R. 17 apply — Amendment to prejudice 
other side should not be allowed— When suit 
must fail for want of amendment and fresh suit 
is barred amendment would seriously prejudice 
defendant. 

O. 41 . R. 33, is subject to the general princi- 
ple that no order for amendment of a plaint 
should be passed where it would deprive a party 
of a substantial right or privilege or otherwise 
prejudice a party. (P. 277, C. i.) 

Vv here but for an amendment a plaintiff’s suit 
snould fail and a fresh suit would be l)arred, 
the defendant accjuires a substantial right and 
it would be unfair at an appellate stage to order 
an amentlmenl of the plaint and deprive him of 
that right. [P. 277, C. i.) 

D.N. Mittt'r and Rishendra Nath Sircar 
— for .Appellant. 

Girija Prosmina Sanyall — for Res- 
pondents. 

Judgment. — 'I'his appeal is by the de- 
fendant in a suit in which the plaintiff sued 
the principal defendants for a declara- 
tion of his title by adverse possession and 
for conlirmation of possession. 

It was the plaintiff’s case that a cloud 
was thrown upon his title by an entry in 
the Record of Rights in favour of the 
principal defendants. The suit was 
lodged in the first instance before a 
Munsif. Upon an objection made by the 
defendants, the Munsif made an inquiry 
into the valuation of the property, and 
coming to the conclusion that the value 
was Rs. 3,000 he returned the plaint to 
the plaintiff for presentation to a proper 
Court. The plaintiff then filed the plaint 
before the Subordinate Judge with a 
Court-fee of Rs. 17-8. Valuing the 
relief for confirmation of possession at 
Rs. 100, he paid Rs. 7-8 as stamp-fee 
for that relief and for the relief in respect 
of the declaration he paid a fee of Rs. lo* 
The Subordinate Judge came to the 
conclusion that the plaint was insuffici- 
ently stamped and that the proper fee 
payable was on a valuation of Rs. 3*000, 
As the plaintiff failed lo pay the full 
tee the Subordinate Judge rejected the 
plaint. There was an appeal against 
that order before the District Judges 
The District Judge, while agreeing with 
the Subordinate Judge that the proper 
fee payable was upon a valuation o* 
Rs. 3,000, allowed the plaintiff to strike 
out his prayer for confirmation of posses- 
sion and convert the suit into one for 
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mere declaration of title upon which a 
fee of Rs. lo was suhicient. So, holding 
that the plaint was sufficiently stamped 
as amended he set aside the Subordinate 
Judge’s order rejecting the plaint and 
directed the suit to be tried. Against 
that ordei the defendant now files the 
present appeal. 

The first defect that we have to notice 
in the learned District Judge’s proceed- 
ings is that he should not have entertain- 
!ed the appeal before him without a 
stamp-fee calculated upon the valuation 
which had been arrived at by the Sub- 
ordinate Judge. 

The second and main defect is that by 
allowing the plaintiff at the appellate stage 
lo amend the plaint, he has seriously pre- 
judiced the defendant. The learned Dis- 
trict Judge relies upon O. 41, R. 3.^. Civil 
jProcedure Code, in justification of the 
’amendment ; but that rule is subject to 
'general principle that no order for amend- 
;ment can be passed where it deprives a 
party of a substantial right or privilege 
or otherwise prejudice a party. In the 
present case a fresh declaratory suit 
would under Article 120 of the Limita- 
tion Act be admittedly barred. The 
defendant, therefore, has acquired a 
substantial right and it is manifestly 
unfair at the appellate stage to order an 
amendment of the plaint and deprive 
him of that right. The order of amend- 
ment, therefore, was, in our opinion, 

wrong. 

• 

In these circumstances, the appeal 
must succeed, the order of the learned 
District Judge is set aside and that of 
the Subordinate Judge restored with costs 
in all Courts. We assess the hearing fee 
in this Court at one gold mohur. 

V.B./R.K. 

1 

Appeal allowed. 
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Chatterjee and BeAchcroft, JJ. 

Mohamed Ali and others — Defendants 
— Appellants. 

v. 

Jnanda Sundari Chowdharani —'?\"a\x\- 
tiff —Respondent. 

Appeal Nos. 3495 and 3748 of 1913. 
•decided on 14th January, 1916, from 
Appellate Decrees of Offg. Sub-Judge, 
Alymensingh, dated 30th June, 1913. 


Landlord and tenant — Occupancy holding — 
Transfer of non-transferable occupancy holding 
— One co>sharer landlord can recognise transfer 
in respect of his share — Recognition does not 
bind other co-sharers. 


t)nc CO >harer landlord can recoj^nise a t^an^tu1 
of a non-tran.«ifeTahli.' occupancy holding in 
respect of his own share, although sucli a recog- 
nition is not in any way binding upon the other 
co-sharers and may not as such prevent the 
t>thcr co-sharers from effecting a sub-division of 
the hoUliug. (P. 277, 2.] 

Rajendra Chandra Guha — for .\ppel- 
lants. 


Chandra Kanta Ghosh — for Respon- 
dent. 

Judgment. — The learned Subordinate 
Judge has evidently made a contusion of 
the two cases. They were tried together. 
In -Appeal No. 3748 a question was raised 
as to a settlement by a co-sharer in 

respect of his share. In Appeal No. 3495 
a question was raised as lo a settlement 
by the plaintiff’s own agent. The learned 
Subordinate Judge, however, says : '‘ The 
defendants' case is that they were recog- 
nised as tenants by the co-sharer land- 
lords’ tahsildar. 'I'his is not so in both 
cases.” The settlement in Appeal 
No. 374S is said to have been made by 
the co-sharer landlords' tahsildar in the 
presence of his 7iaib and under his direc- 
tion and the premium paid is said to 
have been entered in the zemindar's 
papers. That would not be a settlement 
by tahsildar. The learned Subordinate 
Judge then says : — As no tahsildar had 
any authority to recognise any sub-divi- 
sion of the holding, the receipt of rent by 
any tahsildar, if true, cannot give validity 
to the transfer.” That may be so. A 
tahsildar or even a naih may not have a 
right of sub-division without the land- 
lord's consent, but the simple fact of the 
agent not being entitled to effect a sub- 
division would not invalidate therecogni 
tion by the co-sharers. The learned 
Judge is also under the erroneous 
impression that the recognition of the 
transfer by a co-sharer landlord is 
not valid even to the extent of his 
share. 'I'here is nothing in law to 
prevent one co-sharer landlord from 
recognising a transfer in respect of his 
own share, although such a recognition 
is not in any way binding upon other 
co-sharers and may not as such prevent 
other co-sharers from effecting a sub- 
division of the holding. Both these cases 
raised a question of separate settlement 
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in favour of the iransterecs and the 
Court must consider the question of 
settlement raised by the defendant in 
each case. In determiniiii; the question 
the Court will have to see who made the 
seul«.meni or the recognition, whether 
he had any authority to do so and 
whether the zemifidar directly or indirect- 
ly acted upon such recognition. Cnless 
these Huesiions are considered it is not 
possible to make a proper decree in lliis 
ease. 

1 he judotuenls and decrees of the 
lower .\ppellate Court .ire, therefore, set 
aside and the cases sent back to that 
Court for decision in accordance with 
law . 

Costs to abide the result. 

V . H./K. K. 

Dnrrp.efi sfit afude : Case'll rf’mnnded, 
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CIIA'I'IKRJKA AND NKWBon.D, JJ. 

Kan'inli Molla — IMaintiff -Appellant. 

V. 

Beni Madhab Bisaas and ulhers — 
1 lelendnnls — Re.spondenis. 

Appeal No. I of decided on 

24th .May, i<)ih, from the Appellate 
Decree of Dist. Jiidfje. K.tridpiir, dated 
5ih 1 )eccniber. i<) i 3. 

(a) Evidence — Admissibility — Objection to— 
Appeal — Failure to object to relevancy — Effect. 

I'A’iclence ;ulinittLcl without any oljjection in 
the Trial CTmrt cannot I)l* oljjev ted to heinj^ 
on tile record in the Appellate Court : hut an 
erroneoii.' <)niis>i(jn to ol)ject in the printarv 
t. ourt to the adnn>'.ihility ofaccitain piece ot 
irrelevant evidem e does not make it relevant 
In the A ppellate ( ourt. 34 (*al. 1039. (P.C\); 
19 All. 76 ( l’.< .) and 1 C. W. N. 330. ref. to. 

1 V. 2ji^. C. 2.] 

(b) Evidence Act (1 of 1872 ), S. 18 and 32 ( 3 ) 
— Sale — Statement by vendor as to owner- 
ship of land described as boundaries— Admissi- 
bility — Statement against interest. 

The statement <>f the vendor in a deed of sale 
as to the ownership of a land descriheUas a 
houndary of the land sold is rele\ani under 
.S. 32. Clause (3) of the Ivvidence Act as a siate- 
me r lagainst interest and is evidence against the 
vendee an<l strangers. But such a statement 
cannot he pr»)vecl against the vendee as an 
admissif)n under S. 18 of the Evidence .\ct. 
22 %V. K. 23t and «2 I. C. 149. ref. 

D*. 279, C. 1.3 

Surendra Nath Guha — for Appellants. 

Gunada C/iaran — for Respondents. 

Judgment. — 'I'he plaintiff purchased a 
piece of land in 1898 by E.xhibit L, and 


his vendor described the land sold as- 
bounded on the west by the land of 
jagat Biswas, the predecessor of the 
defendants, in 1902 the plaintiff pur- 
chased ihe^to/gof Kamdhupi in execution 
of a rent-decree, 'i'he plaintiff says 
the land appertains to Ramdhupi’s jole 
and is within his purchase, the defen- 
dant says it is his land in another 
The Record of Rights being in favour 
of the defendants, the plaintiff had to 
rebut the presumption in favour of the 
record. The 'Trial Court held that the 
plaintiff had succeeded in rebutting the 
presumption. Hut the lower Appellate 
Court says the plaintiff has failed to rebut 
the presumption. 'This is obviously a 
question of tact and would ordinarily be 
tinal. it is contended, however, that in 
arriving at this hnding the lower .Appel- 
late Cotiri has made use of evidence 
which is not relevant and otherw'ise erred 
in applying the law of evidence, and \ve 
cannot sa> how far or how much the lower 
Court has been inHuenced by this piece 
of evidence in arriving at its finding. 
This piece of e\ iclencc is Exhibit J^. That 
document contains a statement of the 
plaintiff’s vendor who is not a party to 
this .suit, a statement which was made 
l'.)cfore the plaintiff had any interest in the 
iate oi Ramdhupi. Any statement made 
by his vendor as to the ownership of the 
land on the west of the land sold would 
be a in.ttter of the utmost indifference to 
the plaintiff. It would not matter to him 
whether this land belonged to A or B 
or C. The question is whether this state- 
ment of his vendor is either admissible or 
relevant in this suit. .Vs regards admis- 
sibility it has been said that it was 
admitted without any objection in the 
i’rial Court and the plaintiff cannot now 
object to its being on the record. That 
is a correct view of the position as to 
admissibility. See Shahz idi Begam v. 
Secretory of State (i). But is it relevant ? 
In the case of Miller v. Bahii Madho 
Dasi (2). their Lordships of the Privy 
Council say that the erroneous omission 
to object to the admission of a certain 
piece of evidence in the lower Court did 
not make it relevant. 'That was. how- 
ever. in respect of a document which 
could not have been proved by the 
party who was allowed to prove it, the 

(1) (iSq6) 34 Cal. 1039 = 34 I. A. I 94 (P-^J' 

(2) (1897) *9 All. 76 = 23 I. A. 106 (P.C.E 
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document was per se irrelevant under the 
Evidence Act. See Girindra Chandra 
Ganguli v, Rajendra Nath Chatterjee (3). 
We have to see, therefore, whether 
Exhibit L is per se irrelevant or could it 
have been proved against the plaintiff if 
he had objected to it. The learned 
Judge has in one place referred to it as 
an admission. Statements of a person 
from whom the parties to the suit have 
derived their interest in the subject- 
matter of the suit are admissions under 
S. 18 of the Evidence Act. Hut the land 
conveyed by Exhibit L is not the subject- 
matter of this suit and> therefore, the 
statement of the plaintiff's vendor cannot 
go in as an admission. The statement 
though not relevant as an admission may, 
however, be relevant under S. 32, Clause 3. 
as a statement against interest which 
has been held to be evidence against 
strangers It was so held in the case of 
Leelanund Singh v. Alusammat Lakh puttee. 
Tkakoorain (4) and lately in the case of 
Abdullah v. Kunja Behari Jjal (5). If it 
is relevant we have no concern in second 
appeal with the question of the weight to 
be attached to the document. It is true 
the learned Judge in one part of his judg- 
ment says of the document that it "proves 
conclusively that this land was never 
Ramdhupi’s” etc., but later on he says 
“ which goes a very long way in disposing 
of the plaintiff’s case.'’ The use of the 
words proves conclusively," therefore, 
must be considered as a wrong use of a 
legal expression which is defined in the 
Evidence Act. 

In this view of the matter, we would 
dismiss the appeal but without costs in 
this Court, as the misuse of the words 
** conclusive *’ and "admission” may 
have encouraged the appeal. 

V.B.yu.K. 

Appeal dismissed . 


(3) (*»q 7 ) » C. w. N. 330. 

(4) (1874) 22 W. R. 231. 
(s) (* 9 ”) *2 I. C. 149. 
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Full Bench. 

JKNKINS, C. J.. MOUKKKJKK, HULMWOUD. 

WUOUKOKFK AND CH AT ri.KJ KK. JJ. 

Bidj/a Prosad Singh — JMaintilT — .Appel- 
lant. 

V. 


Bhupnarain Singh and others — Deten- 
danis — Respondents. 

Second .\ppeals Nos. 617 and 769 of 
1912. decided on i ith May, 1915, against 
the Judgment of Chatterjee and Wahns* 
ley, JJ., dated 31st .August, ioi4* 

(a) Hindu Law — Alienation —Father — Decision 
in 5 Cal. 855 has not been overruled — Mortgage 
not for antecedent debts nor for necessity is not 
binding on sons as mortgage hence O. 34, R. 1, 
Civil P C. does not apply- 

The decision of tlie Full liench in the case of 
3 Cal. S53 has not been overruletl hy the 
Privy Council, nor h.'is it lieen supersetled hy 
sul>set|uent let>islalion, inasmuch a.s, N\herc the 
mortgage not operative as such against the 
sons, no (jucstion can arise as to the effect of 
S. S3 of tile Transfer of Property .\ct (now re- 
placed by R. 1 of U. ^4 of the Code of C ivil 
Procedure. 190*^. P. 2S2. (. . 2. 

(b) Limitation Act (9 of 1908), Arts. 120 and 
132 — Mortgage which is not operative against 
sons as such — Suit against sons is governed by 
Art. 120 and not by Art. 132. 

.V suit ui)on a mortgage effected by a fatliei 
governed l>y the MtUiksharii I.aw for a debt 
which is neither antecedent nor for family 
purposes and not proved to be ijnmoral, brougbi 
after the death of the father against the sons, 
some of whom were adult and some minors, at 
the time of the mortgage, is governed by 
.Article 1 of the first Scliedule to the Indian 
Limitation .Act,ajul not by .Article 132, as there 
is no charge on immovable property enforciblc 
against the sons. 

'' P. 2S1, C. 2, P. 282. 1 & 2 c'c P. 283, C. 1.1 

Provash Chandra Mitter and Snsil 
Madhab MuUick — for Appellant. 

Umakali Mukerjee and Akshoy Kumar 
Bancrjee — for Respondents. 

D. Chatterjee, J. — These two appeals 
arise out of one suit on two mortgage- 
bonds executed by a father, who was the 
karta of a Hindu family governed by the 
Mitakshara Law and consisting of himself 
and his sons, adult and minor. In both 
these documents he mortgaged what 
he called “ all my rights ’’ in certain 
mouzhas in which he and his sons 
jointly owned 2 annas 8 pies share, and 
in respect of w'hich he was registered 
in the Collectorate as the owner of 
5 annas 4 pies share (including the half- 
share of his brother). 'I'he bonds were 
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dated one in September igoi, and 
one in October, 1901. The suits were 
brought on the 12th of August, 1910. 
'I'he mortgagee died in Aughan 1313 = 
November 1905, and Hardeo Singh, the 
original mortgagor, died about eight 
years before suit (according to the defen- 
dants), i.e., about 1902. 

The main questions in the case, so far 
as the appeals are concerned, are (i) 
whether the mortgagor mortgaged the 
whole share belonging to himself and his 
sons, or only his individual share as a 
member of the joint family : (2) whether 
the claim or any portion of the same is 

barred by limitation. 

1 he learned Subordinate Judge held 
that the mortgage was in respect of the 
individual share of the mortgagor and the 
suit was barred so far as it affected the 
shares of the sons. 

I'he plaintiifs appealed to the i -i.^tric t 
Judge, who agreed with the first Court 
as to the construction of the bond of 
September 1901, but as to the bond of 
October 1901, held that the mortgagor 
intended to mortgage the whole share 
belonging to himself and his sons. It 
is not quite clear whether the defendants 
pressed their plea of limitation before 
him, but he evidently agreed with tile 
hrst Court on this point. 

'I'here are two appeals before us, one 
by the plaintiff which is numbered 769 
of 1912. 'I'his appeal is confined at the 
hearing to a claim to hold the entire 
2 annas 8 pies liable under both the 
bonds, the other, which is by the defen- 
dants and numbered 6 r 7 of 1912, is on 
the plea mainly that the claim against 
the shares of the sons was barred. 

As regards the construction of the two 
bonds, I am unable to find any real differ- 
ence betwen the terms of the two 
documents. 'fhe words “ Hakiat milkiat 
dakli khud ” ( = right and property which 
is my own) in the first document have 
been paraphrased in the second into “ Jo 
is wakt tak beta mosharokat ahde or henio- 
dakalat digre hakabz dakhX mon inokir 
rahtachala aya hai ’’ ( = which up to this 
time has been in my possession without 
any other person holding possession or 
share therein). If the mortgagor had been 
mortgaging his own individual share in the 
family property, he would have described 
the same as his hissa or share. I think 
the most reasonable construction would 
be to hold that he was mortgaging that 
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of which he was in possession as the head 
of his own family, consisting of himself 
and his sons. The other construction 
would make the mortgage null and void 
as an alienation of an undivided share in 
^Mitahshara joint family estate, and it 
is not reasonable to hold that the mort- 
gagor gave and the mortgagee took what 
could not be given and taken under the 
law. 

On the second point, that of limitation, 
it has been contended that there is a 
considerable divergence of judicial opinion 
on the matter and there should be a 
reference to the full Bench. In the case 
of Surja Prasad v. Golab Chand (i) Chose 
and Harington. JJ., held, on the authority 
of the I'ull Bench case of LxichmunDass 
V. Giridhur Ghoiodhry (2), that when a 
Mitakshara father executes a mortgage 
for a debt which is neither antecedent nor 
immoral, the mortgage is not binding on 
the son, and a suit brought against the 
son after the death of the father more 
than six years after the due date, must be 
dismissed as barred by limitation. This 
case was dissented from by Brett and 
Sharfuddin, JJ., in the ctist oi Maheshwar 
Dutt Tewari v. Kishen Singh (3), the 
learned Judges holding that the Full 
Bench case iiad been virtually overruled 
by the Privy Council in the cases of 
NaTWmi Babuasin v. Modhnn Mokun (4)and 
Bhagbut Pershad Singh v. Girja Koer (5). 

1 hen in the case of Kishun Pershad 
Chowdhrij v. Tipan Pershad Singh (6) 
iMookerjee and Hoimvvood, JJ., dissented 
from the case of Maheshwar Dutt Tewari 
v. Kishen Singh (3) and refrained from 
making a reference to the Bull Bench 
only because that was a case in which 
the suit had been brought within six 
years from the due date. This diver' 
gence of opinion came under judicial 
discussion in two recent cases. In the 
case of Bissonath Prosad Malita v. 
Brindesri Prosad Singh (7) Sir Lawrence 
Jenkins, C. J., and N. R. Chatterjea, J-, 
held that the law as laid down by the Full 
Bench in the case of Luchmen Doss v. 
Giridhur Choiodhry (2) had been practi* 
cally altered by the provisions of S. 85 of 


(1) (1900) 27 Cal. 763. 

(2) (188c) 5 Cal. 855 

(3) (1907) 34 Cal. 1S4. 

(4) (i886) 13 Cal. 21 = 13 I. A. 1 (P.C.). 

(5) (1888) 15 Cal. 717 = 15 I. A. 99 (P. C.). 

(6) (1907) 34 Cal. 735. 

(7) (1913) 40 Cal. 342 = 17 I. C. 577. 
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theTransfer of Property Act, and the later 
provisions of the Civil Procedure Code, 
which were substituted for the same. In 
the subsequent case of Sheo Narain Boy 
V. Mookskoda Das Mitra (8) Co.xe and 
N. R. Chatterjea, JJ. followed the above 
case. In the first of the latter two cases, 
however, the suit was brought in the life- 
time of the mortgaging father, and in the 
second also some of the mortgagors were 
parties. These cases are, therefore, distin- 
guishable from the present case, in which 
the suit was brought more than six years 
after the death of the father and more than 
six years after the accrual of the cause of 
action. The debts are not antecedent 
debts, they are not proved to have been 
taken for the purpose of the family or 
spent for the benefit of the same, nor are 
they proved to be immoral. The father 
could not, therefore, make a valid mort- 
gage of the interests of his sons. This 
can be fairly deduced from Girdaree hall 
V. Thantoo hall^ Muddun Thakur v, 
Kanioo hall (g) and Suraj Bunsi Koer v. 
Sheo Persad Szng/i (lo). Then followed 
the Full Bench case in which the 
previous decisions of the Privy Council 
were discussed. Then came the cases 
of Gunga Prasad v. Ajud/iia Pershad 
^zigh (ii), K/ialilul Ra/tman v. Gobind 
Pershad {12) and Surja Prasad v. Golab 
Chand (i), and these latter two cases 
were, after the Privy Council cases, 
relied on in Maheshwar Duii's case (3) 
as having overruled the Full Bench. 
With great respect for the learned 
Judges, I do not see how the particular 
phase of the law laid down by the Full 
Bench was overruled by the cases of 
Nanomi Bahuasin v. Modhun Mohnn (4) 
and Bhagbat Pershad Singh v. Girja 
Koer (5). q'he only other way in 
which the Full Bench is said to have 
been superseded is the passing of the 
Iransfer of Property Act, subsequent 
toil: with great respect for the learned 
Judges who hold the latter opinion. 

I cannot persuade myself to believe that 
the Legislature intended to alter any 
provision of Hindu Law by S. 85 of the 
Transfer of Property Act, or the section 
Or the Civil Procedure Code which now 
stands in its place. These are mere 



5*9*3) *9 I. C. 878. 

(1874) 22 w. R. 56=1 I. A. 321 (P.C.). 

(*880) 5 Cal. 148 = 61. A. 88 (P.C.) 
(1882) 8 Cal. 131, 

(*893) 20 Cal. 328. 


matters of procedure and could not have 
been intended to take away any vested 
rights. In any case the Full Bench made 
an elfort to save the Mitaks/iara doctrine 
of equal rights of the father and the son 
from utter annihilation and was accepted 
as good law by a number of very learned 
Judges for a number of years ; it is the 
last hope of the Mitakshara son and keeps 
up the last vestige of Vijnaneswara’s 
cherished doctrine of equal rights, and 1 
do not feel myself justified in holding 
that it has been taken away by implica- 
tion, either by the Privj- Council or by 
the Legislature, until there is an express 
and authoritative decision to that effect. 

In view of tlie conflict of judicial 
opinion above referred to, I would refer 
the following questions to the Full Bench; 

1. \^’hether the decision of the Full 
Bench in the case of huchmun Dass v. 
Giridhur Chowdhry (2) has been over- 
ruled by the Privy Council or superseded 
by subsequent legislation ? 

2. Whether a suit upon a mortgage 
effected by a father governed by the 
Mitakshara Law for a debt which is 
neither antecedent nor for family purposes 
and not proved to be immoral, brought 
after the death of the father against the 
sons, some of whom were adult and some 
minors at the time of the mortgage, is 
governed by the 12 years’ rule of limita- 
tion under Article 132 of the Schedule to 
the Limitation .\ct, so far as it claims to 
affect the shares of the sons ? 

Walmsley, J. — I agree that there is 
such divergence of opinion expressed in 
the cases quoted that a reference is 
necessary. 

By the Court. — Both the cases will be 
referred to the Full Bench. 

Judgment of the Full Bench. 

The questions referred for decision to a 
Full Bench have been framed in these 
terms : 

(1) Whether the decision of the Full 
Bench in the case of Luchman Dass v. 
Giridhur Chowdhry (2) has been over- 
ruled by the Privy Council or superseded 
by subsequent legislation. 

(2) Whether a suit upon a mortgagel 
effected by a father governed by thej 
Mitakshara Law for a debt which is 
neither antecedent nor for family purposes! 
and not proved to be immoral, brought' 
after the death of the father against^ 
the sons, some of whom were adult and' 
some minors at the time of the mortgage,! 
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:is governed by the twelve years’ rule 
of limitation under Article 132 of the 
•Schedule to the Limitation Act, so 
far as it claims to affect the shares of the 
sons. 

We have been invited by the plaintiffs- 
respondents to answer the first branch of 
the tirst question in the affirmative : 
they rely upon the decision of the Judi- 
cial Commiitee in JVanomi Buhuasin v. 
Modhun .\/oh}in{.\) and Uhaahut Prrshad 
Singh w Girja Koer (5) in support of 
their contention. 'The Rules of the 
Court (Chipter \', S. 6) ordain that 
everv decision of a Full bench shall 

to 

he treated as binding on all Division 
Courts and Judges sitting singly, upon 
any point of law or usage having 
the force of law, determined by the 
1-ull Jlench, unless it is subsequently 
reversed by a bench specially constituted 
consisting of such number of Judges as 
in each case shall have been fixed by 
the High Court, or unless a contrary rule 
be laid down by the Judicial Committee 
of the I’rivy Council. The decision 
in Lutc/iman Dass v. Girid/iur Chow- 
d/iry ^2) has not yet been reversed by a 
Special bench. A Special bench was 
constituted in the case of Balarmn v. 
Mangta Dus ill) to consider the ques- 
tion ; but the reference wa.s disposed of 
on a preliminary ground. J'he only ques- 
tion, then, is, whether a contrary rule 
has been laid down by the Judicial Com- 
mittee. 'I’he two cases mentioned do not 
expressly lay down any contrary rule : 
thev do not e' en mention the I-'ull Bench 
decision, which was not cited in argu- 
ment before the Judicial Committee. It is 
said, however, that if the principles recog- 
nised in the two decisions of the Judicial 
Committee are logically developed, a 
result is reached which is contrary to the 
decision of the Full bench. Hut it is 
imporianl to observe that the decision of 
the Full Bench in Luchmun Dass v. 
Giridhur Choivdhry (2) was based upon 
an interpretation of the earlier decisions 
of the Judicial Committee in Girdharee 
Lnll v. Kantoo Lall, Muddun Thakoor v. 
Kantoo Lall (0) and Suraj Bansi Koer v. 
Sheo Per sad Singh (10). The two later 
decisions of the Judicial Committee in 
Nanomi Bahunsin v. Modhun Mohun (4) 
and BhagbutPersad Singh v. Girj a Koer , 
so far as the question now before us is con- 


cerned, do not extend, though they possi- 
bly elucidate, the rule enunciated in the 
earlier Privy Council decisions interpret- 
ed by the Full Bench. The decisions by 
the Judicial Committee on this subject 
have in a large measure affected the strict 
doctrines of the Mitakshara Law. and the 
question now before us is essentially, to 
quote the language of Sir James Colvill 
in Lakshman Dadn Naik v. Ram Chandra 
Dado. Nark (14). “ not so much whether 
an adntitied principle of Hindu Law 
shall be carried out to its apparently 
logical consequences, as what are the 
limits of an exceptional doctrine esta- 
blished by modern jurisprudence.” It is 
plain that the I'ull bench decision is still 
binding on this Court, as no contrary rule 
has yet been laid down by the .Judicial 
Committee of the Privy Council. 

We have next been invited by the 
piainiiffs-responcicius to answer the 
second br.inch of the first question in the 
afiirmaiive, on the ground that the Full 
bench decision was superseded by S. 85 
of the Transfer of IVoperiy Act (now 
replaced by R. i of O. 34 of the Civil 
Procedure Code of 190,8). In support of 
this contention, reliance has been placed 
upon the cases of Bisonath Prosad Malita 
V. Brinddsri Prosad Singh (7) and Sheo 
Narain v. Mokshoda Das J/ifra (8). the 
former of which was based on Jjalla 
Suraj Prosad v. Golah Chand (15). Bnt 
where in accordance with the ruling of the 
Full Bench in Luchman Dass v. Giridhur 
Choudhry (2), the mortgage is not opera-, 
tive as such against the sons, no question 
can arise as to the effect of S- 85 of the 
'Transfer of Property Act. 'The suit may 
have been framed as one to enforce the 
mortgage against the sons : but. if, as laid 
down by the Full Bench, the mortgage as 

to ♦ 

such is not enforceable against them, it is 
plain that 8. 85 cannot touch the qims- 
lion. Consequently, the decision of the 
Full Bench has not been superseded by 
subsequent legislation. 

'The yfrsi question, in each of its two 
branches, must be answered in the 
negative. 

As regards the second question, b 
follows that Article 132 of the Schedule, 
to the Indian Limitation Act has no 
application, as there is no charge on 
immovable property enforceable against 

(14) (18S0-81) 5 Bom. 48 = 7 I' 

(15) (1901) 28 Cal. 517. 


(13) (1907) 34 Cal. 941. 
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|the sons. Consequently, Article 120 
jgovems the case. The plaintiffs are thus 
entitled to sue within six years from the 
date ■ when the right to sue accrues. 
Three alternatives have been suggested 
for this date : the date when the 

debt incurred by the father matures : 
secondly, the date when the creditor, after 
exhausting his remedies against the 
father, finds that the debt or a portion 
thereof is still unsatisfied ; and, thirdly, 
the date of the death of the father. The 
first of these dates was accepted as the 
starting point in Surja Prosad v. Golab 
Chand (i) ; but the question does not 
require decision in the present case, as 
more than six years have elapsed from 
each of the three possible points of time 
mentioned. \\ hile, therefore, we hold 
that Article 120 applies to cases of the 
description mentioned in the second 
question, we do not decide when the right 
to sue accrues for the purposes of that 
Article. The second question is answered 
in the negative, and the rule of limitation 
applicable is held to be that embodied 
in Article 120. 

The result of this view is that .\ppeal 
No. 617 of 1912 will be allowed with 
costs, both here and before the Division 
Bench ; the suit will stand dismissed as 
against the appellants in respect of the 
bond of the 27th October, 1901, to which 
alone the appeal relates. The other 
Appeal, No. 769 of 1912, will stand 
dismissed with costs, here and before the 
Division Bench. Each party will pay 
his own costs in both the Courts below. 
A self-contained decree, giving effect to 
these directions will be drawn up in this 
Court in supersession of the decree of the 
Court below. 

V.B./R.K. 

Appeal No, O17 allowed ; 

Appeal No, 769 dismissed. 
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Holmwood and imam, JJ. 

Meah Uzir Ali Sardar — Plaintiff — 

Appellant. 

V. 

Savaihehara and others — Defendants — 
Respondents. 

Appeal No. 358 of 1912, decided on 
25th January, 1916, from the Order of 
Addl. Dist. Judge, Jessore, dated isth 
April, 1912. 


(a) Landlord and tenant — Ejectment— Suit 
for — Necessary parties — Transferee of tenant’s 
right is necessary party. 

In a suit for ejectmein by a laiullord a'*.iiii->t 
the tenants the transferee of the tenancy li^ht 
from the tenants, who was rightly 01 wronglj 
admitted to their possession as tenants and 
under whom the tenants are liolding as suli 
tenants, is a neccs^ary party. [ P. 28.}. ('. i.] 

(b) Civil P. C. (5 of 1908). O. 41— Scope of. 

There are possible cases of remand which aie 
not included in U. 41, ('i\il Procedure ('ode. 

(c) Civil P. C. (5 of 1908), S. lO?", 6. 41— 
Plaint amended in appeal — Parties added — 
Appellate Court can remand whole case. 

\S lien an amcnJnient of i)laint is granted in 
appeal and when parties are adilcd. the Appel- 
late Court has the power of remanding the whole 
case without keeping it on its own tile. 

(d) Civil P. C. (5 of 1908), S. 107, b.if- 
General provision for remand in S. 107 is con 
trolled by conditions and limitations prescribed 
in rules and orders. 

Tire general provision for remand in 8. 107. 
Civil Procedure Code, is not go\ erned or limitetl 
by U. 41, alone but is sulrject to such conditions 
and limitations as may be prescribed in the rules 
and orders. A. I. R. (1^14) Cal. 16,^, tlis. appr. 
X dist. [V. 284, C 2.1 

Mohendra Nath Hoy and Amnrendra 
Nath Bose — for Appellants. 

H. D. Bose (Counsel,) Siva Prosanna 
Bhattarharjee and Taraheswar Pal Chow- 
dhry — for Respondents. 

Judgment. — This is an appeal from an 
order remanding a case in appeal. I'he 
plaint was filed so long ago as the 13th 
May', 1910 The judgment of the Sub- 
ordinate Judge in the Court of first 
instance is dated 31st May, 19 ii and the 
judgment now under appeal before us is 
dated the 15th April, 1912. We are now 
at the end of January, 1916. It, is, iti 
our opinion, very lamentable that this 
matter should be still undecided, more 
especially as, for the reason which we 
are about to give, there does not appear 
to have been any substance in the appeal. 

It is contended, firstly, that inasmuch as 
the Court of first instance did not decide 
the case upon a preliminary point the order 
of remand ought to have been made 
under O. 41, R. 25, and that the Appel- 
late Court should have kept the case on 
its own file- In this connection it is con- 
ceded that the irregularity cannot be 
given effect to, unless the appellant was 
prejudiced by the procedure adopted ; 
and in order to establish that he was so 
prejudiced, it is pointed out that two 
orders, which are alleged to be erroneous 
in law were passed incidentally by the 
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lower Appellate Court. The first was 
that three documents were admitted which 
had been rejected by the hrst Court as 
out. of time, and the second was that the 
Judge hab directed the plaintiff to add 
three persons as defendants before pro- 
ceeding with the case. 

Now curiously enough neither of these 
points has any substance in it. It is 
clearly found by the learned Judge in the 
Court of -\ppeal below that the docu- 
ments were not out of time, and his ffnd- 
ing of fact entirely disposes of the ques- 
ii(»n. and shows that the Subordinate 
Judge very improperly rejected these 
papers on one excuse on the 25th April, 
1911 and on another and wholly different 
excuse on the 26th April when a second 
attempt was made to lile them. We need 
not go into details which are fully set out 
in the judgment of the lower Appellate 
C(*urt. 

.\s regards the second point, we do not 
think that a somewhat confused sentence 
in the penultimate paragraph of the 
judgment was intended to mean that the 
burden of adding these defendants should 
be thrown upon the plaintiff. In another 
passage in the judgment the Judge clearly 
directed that they should be added and 
the case should proceed. We are clearly 
of opinion that Mr. Macleod was a 
necessary party. It is contended before 
us that the alleged landlord set up by 
persons whom the plaintiff seeks to eject 
need not be made a party to the suit, and 
certain judgments of the Judicial Com- 
mittee are relied upon in which it is held 
that it is not necessary for the plaintiff in 
a suit for ejectment to make any one a 
party who is not in possession, merely 
because the defendant sets him up as 
his landlord. But these cases can easily 
be distinguished from the present case 
when it is found as a fact that there 
was a transfer of the tenancy right from 
the defendants to Mr. Macleod and as a 
fact that Mr. Macleod was rightly or 
wrongly admitted to the defendants’ 
possession as tenants and that the defen- 
dants are holding under him as sub- 
tenants by paying him rent. Under the 
circumstances it is clearly not only neces- 
sary but to the interest of the plaintiff to 
get rid of Mr. Macleod. 

As regards the other two persons 
Gobardhan and Indu, whom the defen- 
dants put forward as their co-sharers, the 
adding of co-sharers as parties, when a 


re-trial is necessary is a matter of discre- 
tion with the Court, and it is certainly 
to the interest of the plaintiff as well 
as to the interest of every one else that 
there should be some finality in this liti- 
gation and that all the co-sharers should 
be added. 

This brings us to a reconsideration of 
the very first objection that the remand 
was incompetent in the form in which it 
is made. With all respect for the deci- 
sion of the learned Judges in the case of 
Nabin Chandar Tripati v. Pran Krishna 
Dcy (i), it may be pointed out that that 
decision differs from several previous 
cases by which we are bound, and as the 
learned Judges decline to refer the ques- 
tion to a Full Bench, because they were 
of opinion that it did not directly arise, 
the case being disposed of on another 
ground, it is not, therefore, an authority 
for the very general proposition that 
there is no other possible case of remand 
which is not included in O. 41. Now, this 
very matter of amendment of a plaint 
in an Appellate Court with the necessary 
addition of parties is on the face of it a 
case which cannot possibly fall under 
C). 41. R. 23 or R. 25. It is not a deci* 
sion on a preliminary point, therefore, 
it may be said that the whole case 
cannot be remanded ; but it is not a 
case in which certain issues can be framed 
and certain additional evidence can 
be taken under R. 25, for new parties 
having been added and the plaint having 
been amended, the added defendants as 
well as the original defendants have a 
right to file fresh written statements and 
to have the whole case re-opened. It seems 
to have been overlooked that in the new 
Code of Civil Procedure the Legislature 
has given this power of amendment to 
the Court of Appeal ; and it is a neces- 
sary outcome of that power that the 
Court must have the power of remanding 
the whole case when an amendment of 
plaint is granted in appeal and when 
parties are added. There is a general 
provision in S. 107, Civil Procedure Code, 
for a remand. The consideration which 
w'e have just pointed out must lead to 
the conclusion that that section is not 
governed or limited by O. 41 alone, but 
it is subject to such conditions and limi- 
tations as may be prescribed in the Rulesj 


(i) A. I. R. (1914) Cal. 163 = 20 I. C. 39* 
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and Orders ; and the amendment of a 
plaint and addition of parties in a Court 
of Appeal is one of the conditions pres- 
cribed in the Rules and Orders, S. 107, 
therefore, is just as much subject to that 
condition as it is to the conditions laid 
down in O. 41 . 

We, therefore, hold, firstly, that this 
remand was not improperly made ; 
seeondly, that if it had been irregularly 
made, it did not prejudice anybody ; 
thirdly, that the District Judge would 
have been grossly wanting in his duty 
had he not admitted those three docu- 
ments, and lastly that Mr. Macleod is 
a necessary party and that the Judge 
exercised a wise discretion in adding 
the alleged co-sharers Gobardhan and 
Indu. 

The result is the appeal is dismissed 
with costs, three gold mohurs. 

V.B,/R.K. 

Appeal dismissed. 
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Sharfuddin and Coxe, JJ. 

Gopal Lal — Plaintiff — Appellant — 
Petitioner. 

V. 

Kerani Gope and others — Defendants — 
Respondents — Opposite Parties. 

Civil Rule Nisi No. 1001 of 1914, 
decided on ist February, 1915, from the 
Appellate Decree of Dist., Judge, 
Bhagalpore. 

Civil P. C. (5 of 1908). O. 22, R. 9— Delay 
most be accounted for otherwise order of abate- 
ment remains conclusive — It is the duty of the 
party contesting, to bring the legal representa- 
tive on record when succession to deceased is 
doubtful. 

Under O. 22, R. 9, Civil Procedure Code, 
it must be proved that the appellant was 
prevented by sufficient cause from going on 
with the suit within the time allowed by law ; 
otherwise, the appeal once abated shall not be 
revived ; and the High Court has no discretion 
in the matter. [P. 285, C. 2 & P. 286, C. i.] 

When succession to the estate oi a deceased 
person is in doubt, a person litigating with the 
deceased should take every step to bring his 
representatives on the record. 7 C. W. N. 529, 
ref. to and foil, [P. 286, C. i.] 

Khurshad Mossein — for Petitioner. 

Chandra SeJkhar Prosad Singh — for 
Opposite Parties. 

Coxe, J •—This application arises out 
of an appeal preferred by Babu Gopal 


Lal, the plaintiff, against Kerani Gopu 
and others. One of the respondents 
was Babu Ugra Mohan Thakur. who 
died on the 29th January, 1914. On 
the 28th August, 1914, the plaintiff 
applied that Mr. F. A. Savi, l^abu Hem 
Chandra Mitra and Babu Suruj Mohan 
'I’hakur, a minor under the guardianship 
of his mother, Srimuty Sundari Debi 
Thakurani, should he substituted on the 
record as the legal representatives of the 
said Ugra Mohan Thakur. He obtained 
a Rule from this Court, calling upon the 
opposite parties to show cause, why the 
substitution prayed for should not be 
made. Subsecpiently the minor’s name 
was expunged from the Rule at the risk 
of the petitioner. 

The application of the 28th August. 
1914 was clearly out of time, and it has 
been argued on behalf of the opposite 
parties that this Rule must, therefore, be 
discharged. We think, however, that the 
application is in substance an application 
for an order to set aside the abatement of 
the appeal, as against Ugra Mohan 
Thakur’s representatives, which took place 
ipso facto six months after Ugra Mohan 
7 'hakur died. To succeed the appellant 
is bound to show that he was prevented 
by sufficient cause from continuing the 
suit, which clearly means that he was 
prevented by sufficient cause from taking 
steps in time to avoid the abatement. 

It has been said that we have discre- 
tion in the matter ; but, in my opinion, 
we have no discretion at all. If sufficient 
cause is proved, the appellant is entitled 
as a matter of right to have the abate- 
ment set aside; if it is not proved, the 
respondent is equally entitled to have 
the application refused. 

Now, the sufficient cause alleged is stat- 
ed in paragraph 7 of the application which 
runs as follows: — ‘‘Because the two 
wills and the appointment of the execu- 
tors were sub juddce. your petitioner’s 
son, Babu Gulzari Lal, who looks after 
the aforesaid appeal, was advised by 
mufussil Vakils to wait till any decision 
was arrived at and that, therefore, no 
steps were taken towards the substitu- 
tion. Evidently this is an extremely 
vague allegation. The petitioner says 
that he learnt of Ugra Mohan’s death 
long after it had occurred. He does not 
say when he was given this somewhat 
surprising advice by the mufussil Vakils 
or whether this advice was given within 
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the period of six monihs. In the end, as 
1 have already pointed out, he did not 
apply to have the party whose application 
for Probate succeeded made the exclusive 
representative of Ugra Mohan. 'I'he execu- 
tors of both wills and the minor, who was 
the benehciary of one of the wills, were 
all made representatives, and, 1 cannot 
see why the petitioner should not have 
made this application as it stands within 
a month of Lrga Mohan's death. It is 
clear that the final form of this appli- 
cation was not, as a fact, inHuenced by 
the decision in the Probate cases ; for the 
unsuccessful parties in those cases, as 
well as the su .cessful ones, were all made 
parties to it. 1 think it impossible to 
hold that, when succession to the estate 
of a deceased person is in doubt, a person 
litigating with the deceased need not 
'take any steps to bring the representa- 
tives on the record until that doubt has 
been rinally resolved. 

The action which should be taken in 
such a case and which met with the 
approv al of this Court, is described in 
the case of Syed Hossein Alt v. Abdur 
Rahim (i). in the present application, 
there is really nothing whatever to show 
that the petitioner took any steps at all 
of any kind within six months of I gra 
Mohan's death. .After that time he 
applied to this Court and obtained a fort- 
night’s time but no formal order seems to 
have been recorded and we have nothing 
with respect to that order e.xcept a mere 
note by a clerk. We cannot, therefore, 
feel certain that the learned Judges, who 
pa.ssed that order, considered themselves 
to be dealing with the matter as coming 
under O. 22. R. 9, so that their decision 
would be binding upon us. 

fn my opinion, the appellant has not 
iproved that he was prevented by sufficient 
cause from going on with this suit within 
the time allowed by law. That beingso, 
the opposite parties is entitled to a decla- 
ration that the appeal, which has abated 
as against them, shall not be revived 
against them.* 

I'he rule will be discharged. 

Sharfuddin, J. — I agree. 

V.H./K.K. 

Rule discharged. 

• * *» ^ 

(0 (»903) 7 C. W. N. 529 * 

. < » > 4 I • . ^ 
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Chattekjke and MULLICK, JJ. 
Nilmoni PlaiiUiff—Appellant. 


V. 

Rukuna lieiva and others — Defendants 
— Respondents. 


.Appeal No. 1051 of 1913, decided on 
2 1 St July, 1915, from the .Appellate Decree 

of Oft'g. Sub-Judge. Cuttack, dated 
30th January, 1913. 

Transfer of Properly Act (4 of 1882), S. 107- 
Wnen title passes — Mere execution and registra- 
tion of lease is not sufficient — intention must be 
present. 


the execution anil the registration of a ileeil 
are not always suthcienl to pass title. It is 
always a niatier of the intention of the parlies. 
27 Cal. 7. ref. to. [P. 2S7, C. i] 


'A here in ilu- matter of an alleged execution 
of an isUiurjri lease forconsicleration, it isfouiul 
that there was no payment i>{ consideration, no 
delivery of possession and no ilellvery of the 
document, the transaction is not complete and 
no title passes. [P. jS6. C. 2 P. 2 ^ 7 , C. I.] 


Provush Chandra Mitter and Harihar 
PrasaA Sinka — \or -Appelianl. 

Sarat Chandra Ghosh for Asutosh 
Mookerji and Satyendra Nath Mookerji — 
for Respondents. 

Judgment. — 'J’he plaintiff’s case was 
that delendant No. i had executed an 
islemrari lease in his favour for conside- 
ration and registered it and put him in 
possession, but that he had lost the 
document and been subsequently dis- 
possessed of a part of the lands sold : 
he, therefore, sued for declaration of 
title and recovery of possession of some 
lands and confirmation of possession in 
respect of others. The defendant’s plea 
that she had executed the document 
under a misapprehension has been found 
against her. Her further plea was that 
the consideration had not been paid and 
she had taken back the document from 
the Registration Office and never parted 
with possession but that the document 
was lost in a Hood. I'he lower Appel- 
late Court has found that there was no 
payment of consideration, no delivery 
of possession and no delivery of the 
document. It is contended before us 
that the title of the plaintiff was com- 
plete by the registration of the document 
and he is entitled to a decree even if no 
consideration was paid and no delivery of 
possession effected, and that the delivery 
of the document was not at all material. 
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jit is not correct to say that the execution 
^and the registration are always sufficient 
jto pass title ; see Maulada/t v. Rug/iu' 
^andan Pershad Singh (i). It is always 
ia matter of the intention of the parties. 
;In this case the learned Subordinate 
Judge says : “ Now even assuming that 
there was the delivery of the patta it 
amply appears from the certihed copy of 
the patta itself ani tae oral evidence on 
the plaintilT's side that it was the inten- 
tion of the parties that there should be 
immediate payment of the consideration 
money,” and then hnds that the evidence 
as to the payment of the considera- 
tion is unreliable. This being so, we 
think the learned Subordinate Judge was 
right in holding that the transaction was 
not complete and no title passed. In this 
view of case it is immaterial whether 
the landlord recognised the plaintiff and 
when he did so. \Ve dismiss the appeal 
with costs. 

V.B./R.K. 

Appeal dismissed. 

(i) (1900) 27 Cal, 7. 
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Mookerjee and Chati erjea, JJ. 

Mahendra Narain Saha and others — 
Plaintiffs — Appellants. 

v. 

Gurudas Bairagi and another — Defen- 
dants — Respondents. 

Appeal No. 305 of 1915, decided on 
1 8th February, 1916, from the Original 
Order of Sub-Judge, Pabna, dated 21st 
June, 1915. 

(«) CivUP. C. (5 o£ 19081, 0.38, R 5 and 
p. 43, R, 1 (q)— Application for attachment 
before jadgrment dismissed — No appeal lies 
against dismissal. 

Where an application for attachment before 
judgment made under K. 5 of O. 38. is di.smissed 
by Court after hearing the defendants* no appeal 
les under O. 43, R. 1, Clause {t/), against 
the dismissal. [1». C. 2.] 

(b) Civil P. C. (5 of 1908), O. 38. R. S (3).— 

Application for attachment before judgment — 
of notice to defendants to show caus^« 

Defendants also directed not to part with 
property — Held direction not to part with pro* 
party could not be construed to bo order of 
eonditional attachment. 

Where cn an application for attachment 
before judgement the Court directed the issue 
ot notices upon the defendants to show cause 
. y attachment should not issue before 
)u gcnent, and at the same time directed the 


of the Code of 
is. consequently. 
R. I, Clause {</), 
The respondents. 


defendants not to part in any way with the 
properties sought to be attached. 

Nild, that the order of the Court was not in 
strict accordance with the provisions of tlw- 
Code of Civil 1 ‘rocedure as Laid down in 
O. 38, k. 3, and that the direction upon the 
defendants not to part with the properties in 
any way could not be construed to be it\ 
essence an order of conditional attachment 
within the meaning of Clau>e 3 of K. 5. 

1 ‘. 2Sr, C. 2 & 1\ 2SS, C. i.j 

Mo/ixni Mohun C/iakravarti and Pnrno 
Chamlra Roy—tox .Appellanls. 

Jatindra Nath Lahiri — for Respond- 
ents. 

Judgment, 

Mookerjee, J.— 'Phis appeal is direct- 
ed against an order, wiiereby tlie Subordi- 
nate Judge has in substance dismissed an 
application for attachment before judg- 
ment. J'he respondents have taken a 
preliminary objection to the competency 
of the appeal. 

The appellants contend that the order 
must be deemed to have been made 
under R. 6 of O. 3S 
Civil Procedure, and 
open to appeal under 
of (). 43 of the Code, 
on the other hand, urge that the order 
could not possibly have been made under 
R. 6, that it was probably made under 
R. S' and that, treated as an order 
under R. 5. it is not liable to be challeng- 
ed by way of appeal. 

'Po explain the relative situations of 
the parties, it is necessary to recapitulate 
brielly the course of events in the Court 
below. J'he suit was instituted on the 
24th Afarch, 1915. On the 3rd .May, 1915, 
the plaintiffs made an application for 
attachment before judgment under R. 5 
of (). 38 of the Code. Thereupon, the 
Court directed the issue of notice upon 
the defendants to show cause why an 
attachment should not issue before judg- 
ment, and at the same time directed the 
defendants not to part with the properties 
in any way. It is plain that this was not 
in strict accordance with the provisions 
of fche Code, which were overlooked by: 
the Ccurt and the legal advisers of the; 
parties. The order to be made in such 
circumstances will be found in Form No. 5 
of .Appendix F to the Code of Civil Pro- 
cedure. That form plainly indicates that 

^ere the 

Court.^is wtjsl^d or <^erwise 

that the deTenBant.^^fth' inteiii to 
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decree that may be passed against him, 
is about to dispose of the whole or any 
part of his property or is about to remove 
the whole or any part of his property 
from the local limits of the jurisdiction of 
the Court, the Court may direct one of 
two things to be done, namely, either (a) 
to furnish security, in such sum as may 
be specified in the order, to produce and 
place at the disposal of the Court, when 
required, the said property or the value 
of the same or such portion thereof as 
may be sufficient to satisfy the decree, 
or {//) to appear and show cause why he 
should not furnish security. 'I'he Court 
may also in the order direct a conditional 
attachment of the whole or any portion 
of the property required to be attached. 

In the case now before us. the Court 
did not make an ex parte order upon the 
defendants to furnish security: nor did 
the Court direct them to appear and 
show cause why they should not 
furnish security. It is also plain that the 
Court did not direct the conditional 
attachment of the whole or any portion of 
the property required to be attached. We 
have, no doubt, been pressed by the ap- 
pellants to lake the view that the direc- 
tion upon the defendants not to part with 
the properties in any way was in essence an 
order of conditional attachment within 
the meaning of Clause (3) of R. 5 ; but we 
are not prepared to accept this contention 
as well founded. If the defendants had 
disobeyed the direction of the Court, they 
might possibly have rendered themselves 
liable to punishment for contempt of 
Court ; but a transferree from them would 
not have been affected as he would have 
been, if there had been a conditional 
attachment of the property. We must 
take it. therefore, that the order as 
framed was not in accordance with R. 5. 

'I'he defendants, however, did appear 
and show cause on the 29th May, 1915. 
On the 2ist June 1915, both parties were 
heard and the affidavits filed by them 
were considered. The Court thereupon 
expressed the opinion that sufficient cause 
had not been made out for attachment, 
and dismissed the application of the 
plaintiffs. To enable the appellants to 
support this appeal, it is necessary for 
them to establish that this is an order 
under R. 6 of O. 38, Civil Procedure 
Code. Now, the first clause of R. 6 pro- 
vides that “ Where the defendant fails to 
show cause why he should not furnish 


security or fails to furnish the security 
required within the time fixed by 
the Court, the Court may order that 
the property specified, or such portion 
thereof as appears sufficient to satisfy 
any decree which may be passed in the 
suit, be attached.” The order contemplat- 
ed by this clause of R. 6 is clearly an 
order of attachment. No such order 
admittedly has been made in this case. 
Clause (2) of R. 6 provides that ” where 
the defendant shows such cause ” [that 
is, shows cause, if called upon to do so, 
under Clause (i) of R. 5] “ or furnishes 
the required security, and the property 
specified or any portion of it has been 
attached, the Court shall order the attach- 
ment to be withdrawn orinake such other 
order as it thinks fit.” It is plain that 
the attachment which the Court is thus 
directed to withdraw, is a conditional 
attachment made in terms of Clause 3 of 
R. 5. No such order of withdrawal was 
made in this case and none, indeed, could 
have been made, as no attachment had been 
ordered. The position, in substance, is 
that an application for attachment before 
judgment has been made under R. 5 ; the 
Court has heard the defendants and has 
dismissed the application. The parties 
never reached the stage contemplated by 
R 6 ; consequently no appeal lies under 

0.43, R. I, Clause (5), Civil Procedure^ 
Code. 

1 his appeal is, therefore, dismissed 
with costs; the hearing fee is assessed at 
three gold mohurs, 

V.H./R.K. 

Appeal dismissed. 
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Sharfuddin and Coxe, JJ. 

Alust. Bibi Saliman — Defendant — " 
Appellant. 

V. 

Udhoran Sahi — Plaintiff and Defend- 
ant — Respondent. 

Second Appeal No. 3015 of 1909^ 
decided on 5th January, 1915, against 
the Decree of Second Sub-Judge, Muzaf- 
farpore, dated 7th July, 1909. 

(a) Civil P. C. (5 of 1908), O. 6, R. 4 — Detail* 
of fraud most be specifically stated. 

A rent-decree cannot be set aside on the 
ground of an act of fraud which is not clearly 
and precisely alleged in the plaint at all. 15 
533 (P. C.), ref. to. (P. 289, C. i & 2.1 
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(b) Decree — Setting aside— Fraud — What must 
1 m proved to show fraud stated — Claimant’s 
mistakedue to entry in Record of Rights will 
not amount to fraud. 

In a suit to set aside a rent-decree on the 
ground that the rent claimed was greatly exagge- 
rated, it is for the plaintitf to prove aftirmatively 
that the rent sued for was more than the rent 
due and he must also prove that the exagge- 
rated rent was claimed in order to defraud him. 

[P. 289, C. 2.] 

A mistake on the p.vrt of the claimant arising 
out of an entry in the Record of Rights will 
not be fraud. [P. 2S9, C. 2.] 

Mohammad Mustafa Khan — for Appel- 
lant. 

Baidyanath Narain Singh — for Res- 
pondents. 

Coze, J. — This appeal arises out of a 
suit for a declaration that a rent-decree 
obtained by the defendant No. i against 
the defendant No. 2 was fraudulent. The 
suit, which is said to have been fraudu- 
lent, was instituted on the i6th Decem- 
ber, 1907. About a month before • that, 
the plaintiff had applied for e.xecuiion of 
a mortgage-decree, which he held against 
the defendant No. 2 with respect to some 
lands included in the defendant No. 2's 
holding. This land he subsequently 
purchased in execution of his mortgage- 
decree. The date of his purchase is not 
known to us, but it is hardly possible 
that it can have taken place before the 
institution of the rent suit. 

I find it extremely difficult to appre* 
ciate what precise fraud is alleged in this 
case. But as I understand from the 
learned Pleader for the respondents, two 
acts of fraud are pleaded. The first is 
that the defendant No. i sued the defen' 
dant No. 2 for the rent of the holding, 
although the defendant No. i himself was 
in possession of it and the defendant 
No» 2 was not the tenant at the time of 
the suit. I cannot find, however, that 
this fraud is alleged in the plaint at all. 
In paragraph 2 it is stated that the 
defendants, in a former suit, alleged that 
the defendant No. i was in pos- 
session of the land and that the 
defendant No. 2 had no connection there- 
with, but the paragraph concludes by 
asserting that these statements of the 
defendants were found to be false and it 
Js nowhere suggested in the plaint that 
that finding was wrong. 

It is quite clear that the former decree 
cannot be set aside on the grounds of an 
act of fraud which is not clearly and 

1916 Oal.— -37 & 38 


precisely alleged, and in this connection 
1 may refer to the well-known case of' 
Gunga Narun Ou^fa v. Ti/uch\n}h 
Chowdhry (i). In my opinion, therefore,’ 
the plainiilr cannot rely on the tirsi 
allegation of fraud mentioned above. 

The second allegation is that the rent 
claimed in the suit was greatly exaggerat- 
ed. that the rent of the holding is Ks. 5 
odd whereas the suit was brought for 
rent at the rate of Rs. $ odd in cash and 
4* inaimds of produce. It is clear, there- 
fore, that to succeed in this suit the 
plaintiff is bound to prove that the rent 
was not Rs. 5 odd and 4^ maunds in 
produce and that the defendant No. 1 
alleged that the rent was so much, in 
order to defraud llie plaintiff. Put these 
facts have not been found. 'I'he learned 
Subordinate Judge appears to have 
imagined, as indeed is not unusual, 
that when fraud was alleged by the 
plaintiff, it was incumbent on the defen- 
dant to prove the whole of the former 
case over again. He says: “'I'he onus 
lay heavily on the defendant No. i to 
prove not only that the disputed lands 
are mankhassa but that the arrears 
decreed were justly due by the defendant 
No. 2.’* This, in my opinion, is an 
entire misapprehension It is for the 
plaintiff to prove alTinnatively that the 
rent sued for was more than the rent due, 
and even that is not sufficient. He must 
prove also that the exaggerated rent was 
claimed in order to defraud him. 

It appears from the Record of Rights 
that the amount of 4^ maunds of produce 
is entered in some way against this 
holding. The learned Subordinate Judge 
regards this as not amounting to proof 
that that amount of rent was due from 
the holding, as of course he is perfectly 
entitled to do ; but he has not considered 
the possibility that this entry in the 
Record of Rights may have misled the 
defendant No. i into claiming rent which 
may perhaps not have been due. A 
mistake of this kind, if it were a mistake, 
would not be fraud. 

In my opinion, therefore, the case must 
go back to the learned Subordinate Judge' 
for re-hearing of the appeal. He must 
come to affirmative findings on these two 
questions, firstly^ whether the plaintiff 
has succeeded in proving that the defen- 
dant No. I sued the defendant No. 2 for 


(1) (1888) 15 Cal. 533 = 15 R A- ”9 (P- C.). 
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more rent than was due from the holding, 
and secondly, if the defendant No. i did 
so, whether he did so with the intention 
of defrauding the plaintiff. If he hnds 
these issues in the affirmative, his deci- 
sion will stand : but if otherwise, it will 
be his duty to dismiss the appeal. 

Costs will abide the result. 

Sharfuddin, J. — I agree. 

V.H./K.K. 

Case remanded. 
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M0 (JKEKJKE and Newhould. JJ. 

Sivarnamoyi Dehi — Appellant. 

V. 

Secy, of State Respondent. 

Appeal No. iio of 1915 and Civil 
Rule No. 438 of 1915, decided on loth 
-August, 1915, from the Original Order of 
Dist. Judge, Mymensingh, dated iSth 
January, 1915. 

(a) Court Fees Act (7 of 1870) Ss. 19.(C and 
19 tl)— Court fee is payable according to the 
scale io force at tinae of grant of probate-^ 
Subsequent changes do not affect — Scope of 
S. 19 (I) — Fees are payable before grant of pro- 
bate — Second grant of probate i» governed by 
scale in force at first grant —No further fees on 
second grant is required^English law is the 
same. 

Once a }'ro!>ate has been granted on payment 
of succession-duty in accordance with the scale 
ot Court-fee then m force, no further Court-fee 
can be levied for granting a second Probate in 
respect of the same estate, if the scale of Court- 
fee has. in the meantime, been revised and 
raised. [P. 291, C. 2.} 

S. 19-1 of the Court Fees Act requires the 
fee chargeable upon a Probate to be paid before 
the order for grant of Probate is made and so 
what constitutes “ the full fee chargeable under 
this .Act ” must be determined by reference to 
the point of time when the grant of Probate 
is made. (P. 291, C. i.J 

The full fee chargeable must not be deter- 
mined with reference to the point of time when 
the second grant is sought. (P. 291, c. i.j 

The expressions “ under the Act ” and “under 
the same Act ” refer to the Court Fees Act and 
not the subsequent .Acts amending the Court 
Fees Act. [P. 291, C. 1 & 2.] 

It is the intention of the Legislature that 
when the full fee chargeable under the Court 
Fees Act on a Probate, at the time it is granted, 
has been paid, no further fee shall be charge- 
able when a second grant is made in respect 
of that property as comprised in that estate. 
6 B. L. R. App. 137 and 3 Cal. 733. foil. 

[P. 291. C. 2.] 

In England all second and subsequent grants 
of Probate and Administration in respect of 


property on which the full duty has been 
already paid upon a previous grant, are exempt- 
ed from further stamp duty by S. 3 of 41 Geo. 
Ill- 86. IP. 292. C. i.l 

(b) Probate and Administration Act (9 of 
1881), S. 86 — Another executor appointed to 
complete administration left incomplete by 
death of first — It is not new succession — No fresh 
fees are required — Refusing probate to another 
executor for non-payment of fees not legally 
recoverable is appealable. 

When an executor to whom Probate has 
been granted dies, leaving a part of the testa- 
tor’s estate unadministered and a new represen- 
tative is appointed for the purpose of comp- 
leting tile administration, there is no new 
new succe-sion. no devolution of the estate and 
no fresh succession duty should be levied. 
Case-law referred. [P. 292. C. C] 

An order refusing to issue a Proliale till a 
sum of money, which is not legitimately leviable 
under tlie law, is paid as succession-duty, 
refuses in effect the application for Probate 
and is. therefore, appealable under b. 86 of the 
Probate and .Administration Act.[P. 29I, C. i.] 

Dwarkanath C/iakravarti and Kali 
Kinkar Chakravarti - for Appellant. 

/^am Charan Mitra — for Respondent. 

Judgment. — This appeal is directed 
against an order whereby the District 
Judge has in substance refused to issue a 
Probate to the appellant till a sum of 
Rs. 769-3-0 had been paid as succession 
duty. I'he facts are not in controversy, 
and may be brielly recited. One Prasunna 
Kumar Hhatlachariya died on the 2Sth 
October, 190S. He had previously made 
a testamentary disposition of his proper- 
ties on the 24th March, 1907. The will 
provided that during the minority of his 
son, .Amulya Kumar Bhattachariya, his 
estate would be administered, first, by 
his eldest sister, Gobinda Sundari Debi, 
and, next, upon her death, by his widow, 
Swarnamoyi Debi ; the ladies w'ere thus 
constituted the two successive executrixes. 
On the 29th April, 1909 Probate was 
granted to Gobinda Sundari Debi under 
S. 31 of the Probate and Administration 
Act, 1881, though it was not explicitly 
slated that the grant was made durante 
minore etate. The executrix died on the 
17th July, 1914. As the sole residuar) 
legatee had not yet attained his majority, 
the second executrix named in the will 
applied for Probate on the 9th September. 
1914. An orderwas recorded on that date 
that no Probate duty appeared necessar>' 
as it had been paid already, and the case 
was fixed foi disposal on the 7th Novem* 

ber, 1914. On that date the Court directed 
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that the original Probate produced by 
the applicant be cancelled and that a 
fresh Probate with a copy of the will 
annexed be granted to the petitioner. On 
the 2ist December, 1914, the Court re- 
considered the matter and held that 
as the scale of Probate duty on estates 
valued at above Rs, 50,000 had been 
raised from 2 to 3 per cent, by Act \'ll 
of 1910 and as duty had been paid at 
the rate of 2 per cent, on the first Pro- 
bate, the petitioner should be called 
upon to pay the difference between the 
duties calculated at 2 per cent, and 
3 per cent, respectively, The petitioner 
was heardon the 18th Januarj', 1915, and 
contended that under S. 19-Cof the Court 
Fees Act, 1870, as amended by Act XIH 
of 1875, no further duty was payable. 
This contention was overruled and she 
was called upon to pay the additional 
Isum named before the Probate could be 
[issued to her. The petitioner has 
appealed to this Court and has also 
obtained a Rule in the alternative, should 
a question be raised as to the competency 
of the appeal. It is plain that the 
order, in effect, refuses the application 
lo*" Probate and is appealable under 
S. 86 of the Probate and Administration 
Act. 

S. 19-C of the Court Fees Act, 1870, 
which was inserted therein by S. 6 of 
Act XIII of 1875, is in these terms: 

Whenever a grant of Probate or Letters 
of Administration has been or is made 
in respect of the whole of the property 
belonging to an estate, and the full fee 
chargeable under this Act has been oris 
paid thereon, no fee shall be chargeable 
nnder the same Act when a like grant 
is made in respect of the whole or any 
part of the same property belonging to the 
same estate. ** It is plain that as the fee 
chareable upon a Probate is required by 
S. 19-I to be paid before the order for 
of Probate is made, what consti- 
tutes the full fee chargeable under this 
Act ” must be determined by reference to 
the point of time when the grant of 
Probate is made. We are unable to 
accept the contention that the ‘’full fee 
chargeable under this Act” mustbe deter- 
mined, with, reference to the point of 
f^e, when the second grant is sought. 
We are further unable to accept the 
^®P^®ntion that the expressions “under 
this Act *’ and under the same Act'’ 
refer to, not the Oourt Fees Act, but the 


subsequent .Acts amending the Court 
Fees Act. What the Legislature appears 
to have intended is that where the fullj 
fee chargeable under the Court Fees Act 
on a Probate at the time it is granted 
has been paid, no further fee shall be 
chargeable when a second grant is made 
in respect of that property as comprised 
in that estate. If this interpretation were 
not accepted, and if the contention of the 
Government Pleader were to prevail, 
the anomalous result would follow that 
S. i9'C would have no application 
where, as in the case before us, the scale 
of Probate duty has been raised in the 
interval between the grant of the first 
and the second Probates, and conse-j 
quently, the entire Probate duty in thei 
enhanced scale would be payable without 
deduction of the duty previously paid. 
I'his could hardly have been the inten- 
tion of the Legislature. I he second para- 
graph of S. 19-C would be of no avail, as 
it is restricted to grants in respect of 
property forming part of an estate. In 
our opinion, the interpretation put upon 
the first paragraph of S. 19-C by the 
appellant is reasonable and is undoubt- 
edly consistent with the language used. 
We hold accordingly that as the full fee 
chargeable under the Court Fees Act on 
the first Probate granted in this case on 
the 29th .April, 1909 was paid thereon, 
no fee is now chargeable under the Court 
Fees Act on the second grant. This view 
does not militate against the decision of 
Couch, G. J., in Int/tegoods of Chalmers{i) 
and of Garth, C. J,, in In the /'oods oj 
Gasper (2). In tlie former case, tlie first 
grant had been made and a fixed duty 
paid thereon under the Indian Succes- 
sion Act, 1865, while the second grant 
was made after the Court Fees Act, 1870, 
had come into force. In the latter case 
the circumstances were similar, with this 
difference that S. iq-O had meanwhile 
been inserted in the Court Fees .Act, but 
that section could not avail, as it refers 
expressly to cases where both the first and 
the second grants had been made after 
the Court Fees Act had come into force. 
Nor is any assistance derived from the 
decision of Norman, C. J., in In the 
Goods of Peter Innes (3), which merely 

(1) (1871) 6 B. L. R. App. 137=21 \V. K. 
246 noU. 

(2) (1877-78) 3 Cal. 733. 

(3) (1871) x6 W. R. 253=8 B. L. R. App. 
43 - 
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recognises the principle subsequently 
embodied in the second paragraph of 
S. 19-C. We may add that the view 
adopted by us places the law in this 
country in a line with whai’has long been 
the law in Kngiand. 'I'here, all second 
and subsequent grants of Probate and 
Administration, in respect of property 
on which the full duty has been already 
paid upon a previous grant, are exempt- 
ed from further stamp duty by S. 3 of 
41 (ieo. Ill, c. S6 : S. 36 of 5 and 6 
Viet., c. S2. contains a corresponding 
provision for Ireland. It may further 
be observed that if the question be 
considered as one of principle, the rule 
as formulated in England and a.s inter- 
preted by us is evidently just. When an 
executor to whom Probate has been 
granted dies, leaving a pan of the 
testator’s estate unadministered and a 
new representative is appointed for the 
purpose of completing the administration, 
there is no new succession, no new de- 
volution of the estate and it is didicult to 
appreciate why a fresh succession duty 
should be levied. A good illustration is 
artorded by the case of In the goods of 
Snnmcl Balthazar (4) ; there. Letters of 
Administration had previously been issued 
in respect of the whole property, and the 
full fee chargeable on the property .it 
the value then placed upon it had been 
levied. It was ruled that when a new 
grant had to be made under S. 229 of the 
Indian Succession Act on the death of 
the first Administrator, no further Court- 
fee was leviable, although the value of 
the property had increased in the mean- 
time. 'Phis is consistent with the deci- 
sion of Norman, G. J., in In the goods of 
Amecrun (5) that no duty is payable on 
a double Probate which recites and in 
fact proceeds upon the first. Reference 
may in this connection be made to the 
following passage from Williams on 
E.xecutors, loth Edition, \’oIume i, 
P. 295 ; “ Probate granted to one of 
several executors enures to the benefit of 
all. Webster w. Spencer {()) and Cummins 
V. Cummins (7). Where there are several 
executors, upon the grant of Probate to 
one of them, it is usual to reserve power 
of making a like grant to the others. 

(4) (1907-08) 4 L. H. R, 255. 

(5) . 1871) 15 W. R. 496. 

(6) 3 B & Aid. 360*22 R. K. 427. 

(7) 3 Jo. & Lat. 64 = 8 Ir. Eq. R. 723=72 
R. R. 29. 


But this appears to be unnecessary, both 
because the Probate already granted 
enures to their benefit, and because they 
have a right to the grant, whether the 
power be reserved or not. The practice 
is to take out what is called a double 
Probate, which is in this manner. 'Phe 
first executor that comes in, takes Probate 
in the usual form, with reservation to the 
rest. Afterwards if another comes in. he 
also is to be sworn in the usual manner 
and an engrossment of the original will 
is to be annexed to such Probate in the 
same manner aslhe first, and in thesecond 
grant such first grant is to be recited ; 
and so on, if there are more that come in 
afterwards. 4 Burn. E. Law 310. Phili- 
more's Ed.: In the goods of Beilin). If 
there be several executors appointed 
with distinct powers, as one for one part 
of the estate, and another for another, yet 
there being but one will to be proved, 
one proving of it suffices. Wentw. Off. 
Ex. 31, 14th Edn., Bacon’s Abr. Exors» 
C-4. So if B is made executor for 10 
years and afterwards C is to be executor, 
and B proves the will and the 10 years 
expire, C may administer without any 
further Probate. Anon. (9), Anon. (10) and 
Watkins w Brent (ii)." In our opinion, 
we cannot reasonably hold that the 
appellant is bound to pay additional 
Probate duty. 

'I'he result is that this appeal is allow- 
ed, and the order of the District Judge 
dated the i8th January, 1915 set aside. 
Probate will be granted to the appellant 
without payment of fresh Probate duty. 

The Rule will stand discharged. 
V.H./K.K. 

Appeal allowed: Rule discharged. 


(8) (1871) 2 P. & D. 247 = 40 L. J. P. 67 = 25 
L. T. 163. 

(9) I Freeman 313=89 E. R. 231, 

(10) 1 Ch, Case 265 = 22 E. R. 793. 

(11) I Myl. it Cr. 97=7 Sim. 5i2=5 L. J. 
Ch. 49. 
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Holmwood and’mullick, JJ. 

Kiranbala Devi — Plaintiff — Appellant. 

V. 

Kali Charan Sinfiffea— Defendant— Res- 
pondent. 

.Appeal No. 249 of 1915. decided on 
2ist December, 1915, from the Original 
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Order of Sub-Judge, Berhampore, dated 
19th April, 1915. 

ffiadu Law — Widow — Decree against 
'Widow directing sale of her interest in husband’s 
property — Construction. 


here a decree against a Hindu widow directs 
her right, title and interest in the husband’s 
properly to be sold, the test to be applied in 
order to determine the exact interest that will 
pass by the sale depends upon the question, 
whether the suit in which the sale is directed is 
one brought against the widow upon a cause of 
action personal to herself or one which affects 
the whole inheritance of the property in suit 
7 Cal. 357 and 10 Cal. 985 (P C.), toll. n 


|P. 294. C. 1.] 

(b) Hudu Law^Widow — Decree against 
widow — Court should specify nature of decree — 
Decree —Construction . 

In making a decree against a Hindu widow, a 
Court ought to state specifically whether the 
decree is a personal decree or one against her as 
representing her deceased husband. 6 Cal 470 

“PP'- . [P. ^94. c. 

(c) Hindu Law — Widow — Decree against 
widow Nature of decree — Personal or as 
repr^entative of husband not specified — Court 
dea l i y with decree can interpret it according to 
sound principles of law— Decree— Construction. 

In the absence of any specification as to 
wnether a decree against a Hindu widow is a 
persona] decree or one against her as represent- 
ing her deceased husband, it is open to any 

ourt dealing with the decree to interpret it in 
accordance with sound principles of law and It 

the Judge who made the decree 
it in a sense which would render it 

contrary to law. [P. ,^4, c. 2.J 

>-«w- Widow-Decree for mesne 
^ • .**• %vidow— Construction — Frame of 

‘"‘o- 


tLMrj *”^®*’P*'®ting a decree against a Hindu 
ftf ‘Oi’niesne profits of a property, the frame 
® original suit for recovery of possession of 
fL p. property can and should be gone into. 

J- 490. ref. to. (p. 2944, C. 2.] 

Brij Lai Chakraverty and Guru Das 
otnha for Appellant. 


Bal Mohan Ganguly — for Respondent. 

Judgment. — This is an appeal from an 
order of the learned Subordinate Judge of 
Derhampore directing that the life- 
joterest of a Hindu widow in certain 

promissory notes should be 
sold in the first instance and if this is not 

sufficient, the promissory note themselves 
should be sold.' 

The decree against the widow was for 
roesne profits of a property recovered by 
the decree-holder in litigation with her 
usband. Part of the mesne profits 
accrued due during the husband’s life- 
time and part after his death. 


The learned Judge divided the claim 
into three periods: — i. The period of 
the husband s life-time for a few months 
in 1312. 2. 1 he period of the executors 

of the estate under a forged will during 
the remainder of 1312 and up to 
1316. 3. The widow’s period from 

Kcirtick 1316 to Ohaitra 1317 wlien she 
gave up possession. Shyamacharan Singh, 
the husband, died on the ist April, 1906. 
Litigation was then still going on. Plain- 
tiff s title to recover possession of ^rd 
had already been declared but there was 
an appeal pending. 

Plaintiff sued to recover possession 
with mesne profits on the 29th July, 1907. 
J he suit was kept pending for the 
Privy Council decision in appeal as to 
the title. The Privy Council deli\ered 
judgment on the 14th February, 1911 — 
2nd Falqun 1317 and the widow made 
over possession directly. She had notice 
of the decision in March, 1911 — Chait 
1317- Cn the authorities it is clear that 
the widow could not be made personally 
liable for the mesne profits on her hus- 
band s estate. Only the estate itself 
could be made liable. 

The widow was bound to defend the 
litigation by which it was sought to 
diminish her husband’s estate by one- 
third. She did no wrongful act- She had 
no possession herself after the final decree 
of the Judicial Committee. She must, 
therefore, have been sued in her represen- 
tative capacity for mesne profits and if 
her right, title and interest were put up 
for sale as it ought to have been, what 
would pass would be the estate of the 
husband. But in an enquiry as to the 
amount of mesne profits due to the decree- 
holder the learned Subordinate Judge 
passed a judgment on the 29th August, 
1914, which matured into the decree now 
sought to be executed, declaring that 
Kiranbala Dassi» the widow appellant, 
was liable for mesne profits from ist 
Byzack 1313, Rs. 2,205 odd with interest 
and future interest till realization, secondly 
from ist Bysack 1316, Rs. 2,306 odd 
with interest as before and thirdly, 
Rs. 5.93b from isi Bysack 317. Now the 
dates given in the decretal order and the 
decree appear not to tally with the 
periods set out by the Judge or with the 
findings of the Commissioner. 

The first item appears to be for the 
first period, that is, the period during 
Shyamacharan’s life-time. 
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This alone shows that the decree 
against Kiranbala for this sum. whatever 
the learned Judge who made it may say, 
was a decree in her representative capa- 
city and the respondent has admitted 
before us that he does not press for the 
personal liability of the widow as far as 
that amount is concerned. That being 
so. as all the items are governed by the 
words “Kiranbala is liable'' the whole 
decretal order must be interpreted as 
n^eaning liable in her representative 
capacity. To hold otherwise would be to 
hold that the decree passed was contrary 
to all principle and authority and that a 
gros.s injustice was intended to be indict- 
ed on the unfortunate lady by the Court. 
W’e observe that the learned Judge him- 
self dnds that it is quite true that the 
object of the decree-holder is to make 
Kiranbala Debi a beggar, because the 
promissory notes will pass out of her 
Itands for a sum insufficient to cover the 
decree and they will have to be sold again 
at their face value as part of the hus- 
band’s estate, yet he finds it impossible 
to interpret his own decree in the only 
way it can be interpreted so as to make 
it a legal and valid decree. In any rase 
there was no decree again.st the life- 
interest of Kiranbala specirically- All 
'that could be sold was her right, title 
and interest and if that had been done, 
'the test to be applied in order to deter- 
mine the exact interest which passed at 
Ithe sale would depend upon the question 
jwhether the suit in which the sale was 
directed was one brought against the 
widow upon a cause of action personal 
to herself, or one which affects the 
whole inheritance of the property in 
'suit. Jotiiidra Mo/iun Tagore v. Jugal 
Kishcre li) upheld by Jugal Kishore v. 
Jotindro A/ohun Tagore (2). An exami- 
nation of the Sub-Judge’s judgment on 
which the decree is based clearly shows 
that for the first period during her hus- 
band’s life-time the widow could not be 
personally liable, for the second period, she 
has been held not liable as the execu- 
tors who got possession under a forged 
will could alone be liable ; how then 
could she be liable for the third period 
in any other capacity than that in which 
she has been found liable in the decree 
for the mesne profits accrued due during 


her husband’s life-time? 'I’lie learned 
Subordinate Judge has neglected to cairy 
out the sound rule that was laid down by 
this Court in the case of Bomkishore'^ 
C/iuckerhuttg v. Kallykanto Chucker-\ 
hutty (3) in neglecting to state specifically! 
whether the decree against the Hindu; 
widow is a per'^onal decree or one against 
her as representing her deceased husband 
and it was, therefore, open to any Court 
dealing with the decree to interpret it in 
accordance with sound principles of law 
and it \sas certainly not open to the Sub- 
ordinate Judge to interpret it in a sen.se 
which would render in contrary to law. 
Kven if the widow had been personally 
responsible for retaining possession after 
her husband’s death, which in this case 
she certainly was not, there is authority 
for holding tliat inasmuch as the origin 
of that debt was in her husband, and the 
proceeds of the sale could not be applied 
exclusively to a liability incurred after the 
husband's death, what would pass in a 
sale of the right, title and interest of the 
widow would be the estate of inheritance: 
Bnja/i Dehendro Narain Roy v. Coomar 
Chi/ndernnth Roy (4). In a suit in which 
the estate of her husband is in any way 
involved, the widow' represents the whole 
estate of her husband and she alone is 
entitled to be a party as representing the 
estate and the decree fairly and properly 
obtained against her will bind the whole 
estate. See Katama Uateki^r v. Srimut 
Rajah Aioottoo Vijaya Ragu/iadha Bodha 
Gooyoo Satvmjf Pe>'iya Oodaya Taver (5). 

'There can be no doubt on the facts, 
pleadings and judgment in this case that 
the widow was sued for mesne profits in 
her representative capacity and even after 
sale under the decree the frame of the 
original suit can and should be gone into, 
as w'as pointed out by Mookerjee, j.. >n 
Roy Radha Kissen v. Nauratan Lall (6)* 
where all the authorities on this point are 
collected. 

A fortiori this can and should be done 
in interpreting the decree before sale 
when the decree does not specifically 
show on the face of it whether it was a 
decree against the widow in her 
or her representative capacity. * 


(3) (1881) 6 Cal. 479. 

(4) (1873) 20 W. R. 30. 

(5) (1861-63)9 M- I- A- 539 = - 

31 (P. c.) 

(6) (1907) 6 C, L. J. 490. 


W. R. C. 



(1) (1881) 7 Cal. 357. 

(2) (1884) 10 Cal. 985=^11 I. A. 66 (P. C.). 
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therefore, think that the order of the 
Subordinate Judge is erroneous and that 
all that can be sold in execution is the 
right, title and interest of the widow in 
the estate of her deceased husband. 
The petition for execution against her 
personal life interest is infructuous and 
must be dismissed with costs as an 
appeal from order valued above 
Rs. 10,000. 

V.B./R.K. 

Order set aside. 
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Imam and Greaves, JJ. 

Jitendra Nath Paltt — Plaintiff. 

V. 

Lokendra Nat/t Palit and others — 

Defendants. 

Original Suit No. 1384 of 1914, decid- 
ed on 15th July, 1915. 

CalcoUa Uaiversity Act (8 of 1904 ), Ss. 3 aod 
If'T’Power* of University to accept even con- 
oitional gifts on trust and possess property is 
unfettered— Grant does not fail even if con* 
^lions are inoperative — Term “Student” in 
S. 3 is not restricted to any particular Univer- 
— Exclusion of one trustee by legal disability 
dues not affect powers of other trustees— -Object 
Act of 1904 is to extend its usefulness 
7 ‘-Calcatta University regulations do not curtail 
ite power in accepting conditional gifts — Scope 
of S. 2 of Regulation, stated — Absence of 
prevtoua sanction of Governor-General or non* 
Mceptaace by Senate or irregular affixing of 
J^^versity seal does not invalidate a gift — 
ure mere irregulsurities that can be cured. 

The powers of the Calcutta University under 
of 1857 Act VIII of 1904 to hold 

and possess property for its purposes are e.\ten- 
sive and the University is empowered to accept 
trusts, grants or charitable gifts beneficial for 
Its purposes, even where they are subject to 
conditions. The grant cannot fail, even if the 
^®”d*ffons accompanying it are held to be in- 
valid or incapable of fulfilment by the 
University. [P. 30j. c. i & 2.] 

The term * students ’ in S. 3 of Act VIII of 
*904 IS not confined to students of any one 
University in particular. There is nothing in the 
Act to prohibit the University giving their aid 
® by students who may not belong to 

University and yet, by their exceptional 
&tts, may well be requisitioned to extend the 
bounds of knowledge. [R. 302, C. i.) 

Ihe exclusion of one of several trustees, by 
reason of legal disability, would neither ccca- 
sion a failure of the trust, nor affect the status 
01 the other trustees or their competence to 
carry out the directions in the trust-deed. 

r , 303. C, I.] 

j , — If the trusts constitute a charit- 
abie gift and the conditions are illegal, the 
chanty takes the gift discharged from the 
conditions. [P. 301. C. 2.] 


The object of Act VIII of 1904 is to extend 
the usefulness of the University and not 
cramp it and to construe the term ‘ students ’ (in 

3) fo mean the students of the University 
alone is to fall into a rigidity of interpretation 
that is neither jusiifietl by the words of tlie Act 
nor its purpose. [P. 302. C. 1 & 2.] 

Neither Act II of 1837 nor Act VIll of 1904 
fetter the discretion of the Calcutta I'niversiiy 
to accept gifts subject to conditions. It could 
never have been intended that a grantor should 
either hand over his property free to the l^niver- 
sity or not make a grant at all. [P. 307, C. 2.] 

The Calcutta University Regulations wliich 
are derived from the Acts themselves, do not 
curtail the power of the Uni\ersily to accept 
endowments of Professorships made by donors 
subject to conditions. [P, 302. C. 2.I 

S. 2 of the Regulations, read with S. t, 
does not mean that the University can accept 
such Professorships only as are sanctioned by 
the Governor-General in Council. The qualify- 
ing word * likewise’ in the first line of S. 2 docs 
not govern the word * accept’ in tlie last but one 
line of that section. S. 2 clearly leaves it to the 
University to determine the fitness of an entlcnv- 
ment for the purposes of their acceptance and it 
is not ultra Mires of the I’niversity to accept 
fresh endowments subject to conditions. 

[P. 302. C. 2 V. 303, C. t.l 

Per Greaves. J. — {Obiter ') — If it is witliin tlie 
power of the University to accept tru>t> or gift^ 
under Acts II of 1857 and VIlI of ir)04, the 
fact that the internal Regulation- >if the 
University may not have been observed, as that 
the previous sanction of the Governoi fienerai 
was not obtained, th -t the .‘senate (iid not 
accept the trust or that the seal was irregularly 
affixed to the indenture, canm)t invalidate the 
gift, as no question of ultra vires arises and 
these are merely ii regul.arities, which, if neces- 
sary, can be cured at any time. fP. 309. C. 2.1 

One Sir Tarak Nath Palit granted, by two 
separate indentures and by his la.-t will and 
testament, certain properties to the Calcutta 
Univer.'-ity for the diffusion of Scientific and 
Technical Education in I'engal. The grant was 
made subject int r alia to the following condi- 
tions, (1) that the University of Calcutta should 
found two Professorships or chairs, one of 
Chemistry and the other of Physics to be filled 
by Indian Professors. (2) that there .should be a 
governing body to manage the trust, a propor- 
tion of them to be the nominees of the fouiuler 
or his heirs and some members to be foreign 
to the University. Clause 9 of the Indenture 
provided that, during the settlor’s life time, the 
trustees should never be less than three in 
number and by Clause ii it was declared tliat, 
during the settlor’s life-time, he. in conjunction 
with any of the trustees, should be competent 
to do all the acts required tc be done by the 
trustees or to exercise all the powers conferred 
upon them. The Indenture was executed by the 
parties thereto, the seal of the Univer.'^ity being 
affixed by the Vice-Chancellor. The plaintiff, 
one of the sons of the grantor, brought the 
present suit against the executors of the 
testator’s estate and the University of Calcutta 
for a declaration that the grant to the Univeisity 
was invalid in law- and for an order that the 
executors do administer in due course of law the 
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properties as assets of the late Sir Tarak Nath 
Ealii. The plaintiff ur^cd that it was beyond 
trie powers of the L niversity toacceptthe grant 
>ubjcct to the donor’s conditions and in view of 
the Constitution of tiie governing body which 
was to include members foreign to the Univer- 
sity. He also took minor objections, as, that 
the Senate ditl not accept the grant, tliat the 
sancii m of the Governor-General was not 
ohiainetl and that the action of the \'ice-Chan- 
cellor iit affixing the seal of the University to the 
inJciiiures was irregular. It was also urged oy 
the plaintirt that it was ultra mrcs of llic Uni- 
vei.'ity to act as trustee tiuring the life-time of 
.^ir 'larak Nath Falit. and that the surviving 
tru-'ice-: on Sir Tarak Nath’s death could make 
no \ alid assurance or transfer of the properties 
to the University, inasmuch a•^ they were never 
vc'icd in them. Itwa>, however csiaMi'hed from 
the Minutes of the Syndicate tliat the gift was 
accepted by botii tiic Synilicate and the Senate and 
that the Vice-Cnancellor was authorized to take 
••uch further steps in the matter on behalf of the 
L’niversity as tie might deem necessary ; 

fP. loc). C. i.j 
(i) that under Clauses III .ukI XIV of 
Acts II of iSv n I of I J04. In'- Univer- 

sity had power t(j accept tiic giant , 

IP. ^cg, I . i.J 

Ij) tiiat there was novhing in the Regulation- 
made- under the Act proliiiiiting the acceptance 
of the conditions Imposed by tlie donor; 

LP. 50 -- U. 2.j 

(t) that, assuming that ilie subsidiary objec- 
tion-, v/c.. tli-j wairt of the (i ivernor (ieiieral s 
sanction or the consent of the Senate or the 
aftixturc of the seal by tiie \’ice-Chancellois 
without the Syndicate’s saiu tion, were true, they 
did not invalidate the grant ; |l'. 309, C. 2.J 

(4) that it was competent to tiie surviving 
trustees, on Sir Tarak Nath’.-* death, to make a 
valid transfer of the trust pr >perty to tlie Uni- 
versity. *P. 310. G. I.] 

H. D. Basli, L. James and Arahinda 
Bay - for Plaintiff. 

AdvoC'ite- Genera/ y B. Clink rjvar/i and 
A/. R. Me/ita — for Defendants. 

imam, J. — I'his is an action brought 
to declare that two indentures, d«ited the 
15th June, 1912 and the 8th October, 1912 
respectively, executed by the late vSir 
Tarak Nath Palit are invalid and inope- 
rative in law and that the properties 
covered by those indentures are unafTeci- 
ed thereby and form part of the estate of 
the deceased, and further for an order 
that the executors under the will of the 
late Sir Taruk Nath do. in due course of 
law, administer the said properties as 
assets belonging to his estate. 

The plaintiff Mr. Jitendra Nath Palit 
is one of the two sons of the late Sir 
Taruk Nath, and, under the Hindu Law 
of the Bengal School by which the family 
is admittedly governed, is one of the heirs 
of the deceased. 

Sir Tarak Nath died on the 3rd October, 


1914, leaving a will dated the 2nd May, 
1914, whereby he appointed his second 
son Mr. Lokendra Nath Palit and 
Mr. Sisir Kumar Mullick executors thereof. 
At the time of his death his heirs were 
his two sons above mentioned and his 
widow Lady Palit. 

By the first indenture dated the 15th 
June, 1912, Sir Tarak Nath purported to 
transfer and convey certain properties to 
the University of Calcutta on the condi- 
tions and upon the trusts mentioned in 
that deed. 

By the second indenture dated the 8th 
October, 1912, he purported to transfer 
and convey to himself. Sir Asutosh 
Mookerjee, Mr. Sisir Kumar Mullick, 
and the University of Calcutta, certain 
other properties upon trusts and condi- 
tions mentioned in that deed. 

By his will dated the 2nd May, 1914, 
after making certain express requests in 
favour of some persons he devised the 
residue of his estate to the University of 
Calcutta to be held and applied by that 
body upon trusts specified in the two 
indentures. 

Sir 'Tarak Nath’s object in creating the 
trusts can best be expressed in his own 
language, which I quote here from the 
first indenture : — 

“ -And whereas the Founder (meaning 
himself) has for sometime past contempla- 
ted doing something of a permanent 
character for the promotion and diffusion 
of Scientific and Technical Education in 
Bengal and the cultivation and advance- 
ment of Science, Pure and Applied, 
amongst his countrymen, and in the belief 
that this object could be best attained 
by the establishment of University 
Professorships of Science as a first step 
towards the foundation of a University 
College of Science and Technology, he 
approached the said University of 
Calcutta, &c, 8:c.’’ 

'The conditions in that indenture are 
the following : — 

(a) 'The University of Calcutta should 
found two Professorships or Chairs, one 
of Chemistry and the other of Physics, 
and apply the entire income of the pro* 
perties covered by the indenture or so 
much of it as they deem necessary to- 
wards the maintenance of those two 
Chairs, and should the entire income be 
found insufficient for the purpose, the 
University should make such recurring 
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grant or contribution as may be required 
to supplement the dericiency. 

(b) The said Chairs shall always be 
filled by Indians (that is, persons born of 
Inman parents as contradistinguished 
from persons who are called ‘ Statutory 
Natives of India’) to be nominated 
by the Governing Body hereafter men- 
tioned, who may in their discretion 
require a Professor-elect to receive 
special training abroad before he enters 
upon the duties of his otfice and who may 
give such Professor-elect during such 
period of his training abroad such allow- 
ance, including travelling expenses, as 
may in each case be determined by the 
Governing Body — such allowance being 
considered as pait of the maintenance 
expenses of the Chair or Chairs. 

(c) . In connection with the said Chairs 
the University shall from its own funds 
provide suitable Lecture Rooms, Libra- 
ries, Museums, Laboratories, \\ orkshops 
and other facilities for teaching and 
research, and it shall out of its own funds 
earmark and set apart a sum of two lakhs 
and fifty thousand rupees and apply the 
same towards the construction of such 
Lecture Rooms, &c., of permanent and 
■substantial structure with proper and 
adequate equipment on the site of pre- 
mises No. 92, Upper Circular Road, one 
of i the properties covered by the inden- 
tuie. 

/i). The Governing Body shall consist 
of the following persons : — 

t i) The Vice-Chancellor of the Univ'er- 
as ex-officio president. (2) The Direc- 
to- of Public Instruction, Bengal. (3) I'he 
Djan of the Faculty of Science of the 
iversity. (4). The Dean of the Faculty 
ojEngineeiing of the University. (5) Four 
mbers of the University to be annu- 
a-Py elected by the Senate, at least two 
ol whom shall be representatives of 
Icutta Colleges under Indian manage- 
ent affiliated in Science to the Univer- 
(6) Four members to be nominated 
';[ery three years by the Founder, and 
Uer his death by his representative or 

fepresentatives in that behalf. The 
on ble Sir Asutosh Mookerjee shall 
^ways be a nominee of the Founder if he 
(has not otherwise a seat on the Board 
of the said Governing Body. The power 

u n^*”*^^^***^ ^ successor or successors 
s all be inherent in every original or 
derivative nominee of the founder. (7) Two 
representatives of the Professorial Staff 


to be elected by them annually from 
amongst themselves. 

{e) 'I'he University shall from its own 
funds make such recurring and periodical 
grants as may be required {a) for the 
maintenance of the two Chairs, {d) for the 
maintenance of the Lecture Rooms, Lib- 
raries, &c., in such a state of efficiency as 
may be required and approved of by the 
Governing Body, subject to the control 
of the Senate, (c) for the maintenance and 
repairs of the buildings to be erected at 
No. 92, Upper Circular Road, and ((i) for 
the payment of all rates and taxes and 
other impositions payable in respect of 
the said premises. 

(/). It shall be the duty of the Profes- 
sors (a) to carry on original research with 
a view to extend the bounds of know- 
ledge, (6) to stimulate and guide research 
by advanced students, and as an essen- 
tial preparation for this purpose, (c) to 
arrange for the adquate instruction of 
students for the Degrees of Bachelor of 
Science with Honours and Master of 
Science and Doctor of Science exception- 
ally and also of other students who may 
be qualified in any of the subjects of 
study though they may not be even under 
graduates of any University, provided 
that they be recommended by the said 
Governing Body. 

(g). If the income of the endowed pro- 
perties exceed the amount required for 
the maintenance of the two Chairs, such 
surplus income may at the discretion of 
the Governing Body be applied to the 
payment of Scholarships or Stipends to 
such advanced students for the Degrees 
of Master of Science or Doctor of 
Science as ma}' receive training or carry 
on research under the said Professors — 
the number and value of such Scholar- 
ships to be determined by the said 
Governing Body, 

(//). The income of the endowed pro- 
perties shall be accumulated by the 
University until the Chairs are founded, 
the accumulations to be treated as part 
of the corpus of the endowed properties. 

(i) 'i'he buildings now standing upon 
the premises No. 92, Upper Circular Road, 
shall be dismantled under the direction 
of the University who shall sell the old 
materials and hold the sale-proceeds as 
part of the corpus of the endowed pro- 
perties. 

The indenture recites that the Univer- 
sity having agreed to accept the Founder’s 
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offer of the properties upon the condi- 
tions and trusts above stated, he, in 
pursuance of the agreement and in consi- 
deration of the premises granted, trans- 
ferred and conveyed to the I'niversity 
the properties set out in the schedules to 
the indenture, and it was agreed and 
declared between the parties to the in- 
denture that the I’niversitv should hold 
the endowed properties on the conditions 
and upon the trusts already recited. On 
behalf of the Oniversitv the indenture 
was executed by their Vice-Chancellor, 
Sir Asutosh Mookerjee, who atiixed to the 
deed the common seal of the L’niversitv. 

By the second indentuie dated the 8th 
October, 1912 made between Sir 'I'arak 
Nath (therein described as the Settlor) of 
the first part, Sir .\sutosh Mookerjee, 
Mr. Sisir Kumar Mullick and the I’niver- 
sity of Calcutta (therein described as the 
Trustees) of the second part, and the 
Cniversity of Calcutta (therein described 
as the Trustee I'niversity) of the third 
part, the Settlor granted, conveyed, assign 
ed and transferred the properties men- 
tioned in the schedules to ilie indenture 
to the Trustees upon the t»'usts and to and 
for the ends, intents and purposes declared 
in the identure. 7 .iz . : - 

(a) During the life-time of the Settlor 
to permit him to collect, receive and take 
the rents, issues, profits, dividends and 
income of all the 'Trust Estate for his 
absolute use and benefit. 

(h) LIpon the death of the Settlor the 
Trustees or the survivors or survivor of 
them do and shall transfer and make over 
the said 'Trust Estate to the University 
of Calcutta, who shall thenceforth become 
the sole 'Trustee of the said indenture and 
shall hold and stand possessed of the 
'Trust Estate upon the following trusts. 

(i) 'To collect the income of the Estate 
and thereout pay all necessary charges. 

(2) 'To set apart Rs. 1,00,000 out of 
the Trust Estate and to apply the net 
income thereof in perpetuity in establish- 
ing and maintaining Scholarships for 
advanced students in Science to enable 
them to carry a research or investigation 
outside India, the number and value of 
such Scholarships to be determined by 
the Governing Body mentioned in the 
indenture dated the 15th June, 19x2, the 
right of nomination to any of the Scholar- 
ships resting with the Governing Body. 

(3) To pay and to transfer to the autho- 
rities of the institution known as the 


Sakhi Shilpa Samity, Government Secu- 
rities of the 3? per cent. loan of the 
nominal value of Rs. 15,000 whenever the 
same may be required by that insti tution, to 
be applied by it for providing local habi- 
tation lor Hindu widow’s, and upon an 
undertaking by that institution to refund 
the same to the Trustee University when- 
ever the said local habitation ceases 
to be utilized for the promotion of the 
Welfare of the Hindu widows, in which 
event the Irustee University to hold the 
amount so refunded upon the trusts 
declared in the indenture of the 15th 
June, igi2. 

(4) 'I'o pay and transfer to the Albert 
Victoria Hospital. Calcutta Medical 
School and College of Surgeons and 
Physicians, Bengal Government Securities 
of the 3 j per cent, loan of the nominal 
value of Rs. 50,000 when the same may 
be required by that institution, to be 
utilized by it for the purpose of provid- 
ing the said institution with a well- 
equipped Laboratory, upon an under- 
taking by the said institution, that in 
the events of the said institution ceasing 
to exist, or failing to carry out the pur- 
pose of the grant, to refund the amount 
of the securities to the 'Trustee University, 
the University to hold and apply the 
same upon the trusts set out in the inden- 
ture of the rsth June, 1912. 

(5) 'To pay out of the income of the 
'Tiust Estate a sum of Rs. 15 per month 
to Srimali Rani Palit, the daughter of 
the Settlor's nephew, for the term of her 
natural life. 

(6) 'To make such contribution, if any, 
as in the University’s di.scretion may 
appear desirable in order to provide 'or 
adequate instruction and to give facil ty 
to female students w’ho may be desircus 
of prosecuting their studies for the 
Degrees of Bachelor of Science with 
Honours, Master of Science or Doctor 
'»f Science, and also to other female 
Students who may be exceptionally quai- 
fied in any of the relevant subjects 
study though they may not be under- 
graduates of any University. 

(7) To apply the entire balance rf 
the income of the Trust Estate in all 
of and for the better carrying out of thi 
trusts in the indenture of the 15^^ June 
1912. 

'The parties executed this indenture a!nc 
Sir Asutosh Mookerjee, Vice-Ohancelloi 
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of the University, affixed the common 
seal of that body to the deed. 

In the plaint the plaintiff has been 
reticent in enunciating the grounds on 
which he seeks the indentures to be 
declared invalid and inoperative, but 
at the trial his contention has been 
that in accepting the trusts the Univer- 
sity have gone beyond their powers 
and It has been ‘ ultra vires ’ of them to 
undertake to carry out trusts that are in 
their nature not consonant with the law 
governing the University. The plaintiff 
contends that it was ultra vires of the 
University : 

(а) To agree that the Chairs shall 
always be filled by Indians. 

(б) To agree that the Professors shall 
be elected by a Governing Body created 
by the founder. 

(c) To leave to the Governing Body the 

determination (i) of whether the Pro- 

fwsor-elect should receive special training 

abroad before entering upon his duties'! 

and (2) of the amount payable to such 

Professor for allowance and travellin<y 
expenses. 

id) To agree to make recurrinc- or 
periodical grants or contributions for the 
mentioned in the first indenture. 
J<e) To agree to provide for instruction 
of persons who may not even be under- 
graduates of any Universitj. 

1, ° surplus income 

discretion of the Governing 

ciu . ^PP^ied to the payment of 
h<|holarships or Stipends, the number 

and value of which are to be fi.xed by 
that body. 

to the creation of a 
Giverning Body, some members of which 

foreign to the University. 

It is further contended that the I'ni- 

rsity by accepting the terms of the 
jsts have divested themselves of their 
?T^“^ory powers in favour of the Govem- 

which they were not competent 


a 


do. 

The objections stated above are pressed 
iainst the first indenture, and as the 
Glucational purpose of the second inden- 
t re is subject to the first indenture, the 
s cond indenture is also assailed on those 
fi ounds- There are, however, some 
Ejections that are special to the second 
denture, and they are : 

(a) That the University could not 
^cept the trust for preserving the life- 
«tate of Sir Tarak Nath. 


(b) That the University cannot ad- 
minister the trusts in favour of (i) Sakhi 
Shilpa Samity. (2) Albert Victor Hospital, 
and (3) Srimati Rani Palit. 

There are certain other objections, 

minor in their character, that have been 

pressed against both the deeds. They 
are : — 

(<?) lhat the previous sanction of the 
Go vernor't icnera 1 in Council has not been 
obtained for the foundation of the two 
Chairs in accordance with Chapter IX of 

the Regulations framed under Act VIII 
of 1904. 

(/?) That the Senate of the University 
have not accepted the trusts. 

(c) 'I'hat the common seal of the Uni- 
versity was affixed by the Vice-Chancellor 
without the express authority of the 
Senate. 

(d) That the Registrar, being the 
custodian of the common seal, was the 
person to affix it. 

'I'he parties to this suit are (i) 
Mr. Lokendra Xalh Balit in hi.s indivi- 
dual capacity and also as one ot the 
executors of the will of the late Sir Tarak 
Nath, (2) Mr. Sisir Kumar Mullick, the 
executor, and (3) the University of 
Calcutta. 

In their written statements the first two 
defendants have submitted the conten- 
tions of law raised by the plaintiff to the 
judgment of the Court and have urged no 
defence. 'I'he University of Calcutta, on 
the other hand, have contended that each 
of the two indentures is, and all the trusts 
thereunder are, valid and binding under 
the law and equity, and that the Univer- 
sity have an unimpeachable title there- 
under as also under the residuary devise 
contained in the loth Clause of the will. 
I'he University have. further contended 
lhat the trusts are being, and ought to 
be, carried out, regard being had to the 
clear intention of Sir 'I'arak Nath mani- 
fested in the two indentures and his will 
to devote the properties to the advance- 
ment of education in Bengal. 

The properties comprised in the two 
indentures are in the possession of the 
University. The properties comprised in 
the second indenture have already been 
assured and transferred to the University 
by the surviving trustees under that deed. 

The issues framed in the case are : — 

(r) Does the plaint disclose any cause 
of action ; and is the suit maintainable in 
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its oresent form in view of S. 4.2, Specific 
Relief Act ? 

(2) Are the two indentures of the 
ijih June. 1912 and 8th October, 1912, 
and the deed of transfer of properties 
assured by the indenture of the 8th 
October, 1912, after Sir I'arak Nath 
Palit s death valid and operative in law, 
and have the University acquired a good 
and indefeasible title thereunder ? 

(3) Have the University acquired a 
good and indefeasible title under the 
residuary devise and bequest in the will? 

{4) Has not the Settlor by the two 
indentures of the 15th June, 1912 and Sth 
October. 1912 evinced a gtneral intention 
to give his property to charitable and 
educational purposes for the use of the 
University to which the Court will give 
effect ? 

(;) Are not the SaUhi Shilpa Sainity, 
the Albert \’ictor Hospital and Srimati 
Rani Pal it, who are beneficiaries under 
the indenture of the Sih October. 1912, 
and each of them, necessary and proper 
parties to this suit, and is not the suit 
bad for their non-joinder ? 

.\fter the above issues were framed, it 
was intimated to the Court that Mr. 
Uokendra Nath Palit in view of the 4lh 
issue wished to be separately represented 
by Counsel in his individual capacity as 
distinguished from his capacity of an 
executor of his father’s will, and at the 
trial he was so represented. 

d he powersof the Universityof Calcutta 
are governed by Act II of 1857, whereby 
that body was established and incorporat- 
ed, and Act Vlil of 1904. The intend- 
ment of the establishment of the Univer- 
sity. as expressed in the preamble to 
Act II, was “ for the purpose of ascertain- 
ing, by means of examination, the persons 
who have acquired proficiency in different 
branches of Literature, Science and Art, 
and of rewarding them by Academical 
Degrees as evidence of their respective 
attainments and marks of honour pro- 
portioned thereunto.” The persons men- 
tioned in S. I of that Act were constituted 
and declared to be one body politic and 
corporate by the name of the University 
of Calcutta with perpetual succession and 
a common seal, and by S. 2 this body 
corporate was empowered to take, pur- 
chase and hold any property, movable or 
immovable, which might become vested 
in it for the purpose of the University by 


virtue of any purchase, grant, testamen- 
tary disposition or otherwise. S. 8 of 
that Act provides that the Chancellor, 
\'ice-Chancellor and Fellows, for the 
time being, shall have the entire manage- 
ment of, and superintendence over, the 
affairs, concerns and propertj' of the 
University, and in all cases unprovided 
for by the Act it shall be lawful for them 
to act in such manner as shall appear to 
them best calculated to promote the 
purposes intended by the University. 
In 1904, Act VIII, which was to be 
deemed to be part of Act II of 1857, 
was passed. S. 3 of Act VUI pro- 
vides that the University shall be and 
shall be deemed to have been incor- 
porated for the purpose (among others) of 
making provision for the instruction of 
students, with power to appoint Univer- 
sity Professors and Lecturers, to hold 
and manage educational endowments, to 
erect, equip, and maintain University 
Libraries. Laboratorie.s, and Museums, 
to make Regulations relating to the 
residence and conduct of students, and 
to do all acts consistent with the Act 
of Incorporation and Act VUI which 
tends to the promotion of study and 
research. 

'J'he constitution and powers of the 
Senate of the University are set out in 
S. 4, Clause 3, which states that the 
body corporate shall be the Senate of 
the University, and all powers which 
are by the Act of Incorporation or by 
this Act conferred upon the Senate, or 
upon the Chancellor, Rector, Vice-Chan- 
cellor and Fellows in their corporate 
capacity, shall be vested in and exer- 
cised by the Senate constituted under 
this Act, and all duties and liabilities 
imposed upon the University by the Act 
of Incorporation shall be deemed to be 
imposed upon the body corporate as 
constituted under this Act. This Act 
vests the Executive Government of the 
University in the Syndicate. 

To provide for matters relating to 
the University, S. 25 of the Act em- 
powers the Senate with the sanction of 
the Government, which in the case of 
the University of Calcutta means tie 
Governor-General in Council, to, from 
time to time, make Regulations consist- 
ent with the Act of Incorporation *s 
amended by this Act, and with this Act; 
and S. 26 provides that where a draft 
body of Regulations is not submitted 
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within the time allowed, the Government 
may make the Regulations. In the present 
instance the University not having sub- 
mitted the draft body of Regulations 
within the time allowed, the Government 
made the Regulations to provide for 
matters relating to the University. It will 
be seen from the Act II of 1857 and 
Act VIII of 1904 that the powers of the 
University to hold and possess property 
for their purposes are extensive and no 
objection to their accepting the trusts 
jin question could validly be urged if the 
Acts alone had to be considered and 
construed. The plaintiff^s main attack 
on the indentures is derived from the 
Regulations, and we are asked to hold, 
at least on the basis of the Regulations, 
that it has been ulti’a j'ires of the Univer- 
sity to undertake the trusts in terms 
of the indentures. 

The provisions of the Regulations 
material to the consideration of the 
questions raised in this case are contained 
in Chapter I, S. 4 ; Chapter III, S. 4 ; 
Chapter IV, Ss. 12 and 15 ; Chapter VI, 
S. 3 ; Chapter VII, S. 4 ; Chapter IX 
Ss. I, 2, 9 and 10. 

S. 4 of Chapter I says that no question 
shall be brought under the consideration 
of the Senate which has not first been 
considered by the Syndicate. 

S. 4 of Chapter III provides that each 
Faculty shall erect its Dean annually 
from its own number as soon as its mem- 
bers have been appointed. 

Chapter IV deals with the Syndicate, 
and S. 12 of that Chapter lays down, 
amongst other matters, that it shall be 
the duty of the Syndicate to consider and 
report upon matters to be submitted to 
the Senate, to administer the funds and 
to keep the accounts of the University, 
to correspond on the business of the 
University with the Government and all 
other authorities and persons, and gene- 
rally to conduct the affairs of the Univer- 
sity in accordance w’ith the Act of In- 
corporation and Act VIII of 1904, the 
Regulations and the Resolutions of the 
Senate and the Syndicate, and S. 15 
places the Syndicate under the Senate 
for approval, revision or modification of 
its decisions, or for direction to review 
the same. 

Chapter VI constitutes a Board of 
Accounts and Section B of that Chapter 
directs that the Board shall, amongst 
other things, prepare the University 


Budget, examine and audit the University 
accounts and the accounts of the Kndow- 
ment and Trust Funds. 

S. 4, Clause (a), of Chapter VII directs, 
amongst other matters, that the Registrar 
of the University shall be the custodian 
of the common seal. 

Chapter IX of the Regulations is the 
most important of all in relation to the 
contentions raised by the plaintiff, and I 
reproduce here the material sections in 
their integrity. 

Section i. — “ \A hen the funds of the 
University permit, the Senate with the 
previous consent of the Governor-General 
in Council shall found such Professor- 
ships as it may think tit, prescribe the 
conditions on which they shall be 
tenable, and provide, in connection there- 
with. Lecture Rooms, Libraries, Museums, 
Laboratories, M'orkshops and other faci- 
lities for teaching and research.'’ 

Section 2. — “ The Senate shall likewise 
found and endow Professorships on 
particular subjects from funds specially 
given or bequeathed for the endowment 
of such Professorships, or if it thinks tit, 
accept endowments of such Professor- 
ships made by individual or corporate 
donors.” 

Section 9. — ’ F.ndowed Professorships 
already accepted by the Senate shall, 
subject to the conditions of the endow- 
ment, be governed by these Regulations.” 

Section 10. — “No University Professor 
shall be appointed without the sanction 
of the Governor-General in Council." 

On behalf of the plaintiff it has been 
contended that under the terms of the 
indentures the relation between Sir Tarak 
Nath and the University was that of two 
contracting parties and not of donor and 
donee. The object of such a contention 
is obvious. If the trusts constitute a 
charitable gift and the conditions are 
illegal, the charity takes the gift dis- 
charged from the conditions. In the 
present case it is clear to my mind that 
the University have received the proper- 
ties comprised in the two indentures 
merely as a charitable gift, and as such 
it cannot fail, even if the conditions 
accompanying it are held to be invalid 
or incapable of fulfilment by the Univer- 
sity. 

The first question to which attention 
has to be paid is that of ultra vires. 
Act II of 1857 and Act VIII of 1904, by 
themselves, confer on the University very 
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comprehensive powers, but it is argued 
on behalf of the plaintiff that those 
powers have been curtailed by the Regu- 
lations framed under the latter Act. 'I'he 
plaintiff’scontention further is that, allow- 
ing the Regulations to beeliniinated from 
consideration, it would be ultra vires of the 
I'niversity even under the Acts alone to 
undertake the trusts in terms of the 
indentures. This contention leads me to 
consider the Acts first. From the preamble 
to .Act II of 1857 it »iay be pointed out 
that the object of establishing the Univer- 
sity of Calcutta was to ascertain by 
means of examination the persons who 
had acquired proficiency in different 
branches of Literature, Science and Art 
and of rewarding them by academical 
degrees as evidence of their respective 
attainments. In the scheme of that .Act 
no mention is made of research, [n 
-Act \TlI of 1904. the usefulness of the 
University of Calcutta was extended and 
the University were authorised by b. 
of Act VUI to do all acts consistent with 
the .Act of Incorporation and Act Vlll 
which tend to the promotion of study and 
research. As Act \ III is to be deemed 
part of the Act ot Incorporation, the 
power of the University in accordance 
with the provisions of S. 2 of Act II to 
take and to hold any property, movable or 
immovable, for their purposes by virtue 
of grant or testamentary disposition 
cannot be questioned. In S. 3 of Act \T 1 I 
it is provided that the University shall 
be and shall be deemed to have been 
incorporated for the purpo.se of making 
provision for the instruction of students, 
and for the plaintiff it is contended that 
the students must be of the University, 
and as the indenture provides as well for 
students other than those that belong to 
any University, the undertaking by the 
Calcutta University to carry out the 
trusts is not within their competence. In 
construing the term “Students," we cannot 
lose sight of one of the objects of the 
University being " the promotion of study 
and research." There is nothing in the 
Act itself to prohibit the l^niversity 
giving their aid as indeed they should, to 
research by students who may not belong 
to any University, yet by their excep- 
tional gifts may well be requisitioned to, 
in the language of Sir Tarak Nath, 

“ extend the bounds of knowledge." My 
I reading of Act VIII convinces me that 
Ithe object of that Legislation was to 
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extend the usefulness of the University,! 
and not to cramp it, and to construe the 
term ‘Students" to mean the students 
of the University alone is to fall into a 
rigidity of interpretation that is neither 
justified by the words of the Act, nor its! 
purpose. 

It has further been argued for the 
plaintiff that by accepting the conditions 
of the trusts the University have abdi- 
cated their statutory powers in favour of 
a Governing Body, the composition of 
which is not wholly out of the Senate, 
but some members of which are nominees, 
original or derivative, of the founder, 
foreign to the University. I see nothing 
in the Acts to prohibit this. If conces- 
sion were made to the plaintilf’s argument, 
it would imply that it would never be 
open to the Universit}' to accept a grant 
or testamentary disposition, however 
beneficial to their purpose, unless the 
same be entirely free from the grantor's 
Cftiiditions. J do not think it could ever 
ha\e been intended that a grantor should 
either hand over his property to the 
University free from ail conditions, or 
not make the grant at all. The Acts by 
themselves do not fetter the discretion of 
the^ University to accept such gifts. ' 
So fas as the Regulations are concerned, 
it has been argued that they limit the 
powers of the University, and in view of 
those Regulations it was not competent 
to the University to accept the conditions 
of the two indentures. In my view of 
the Regulations the power of the Uni- 
versity, derived from the Acts themselves, 
to accept endowments of Professorships 
made by donors, has not been curtailed, 
and the I niversity are competent to 
accept, if they think fit, endowments 
subject to conditions. The only provision| 
concerning it in the Regulations is found 
in S. 2, Chapter IX. It has been urged 
upon us that, in interpreting this section, 
we have to read S. i to that Chapter, 
and the two read together mean that the 
University can acceptsuch Professorships 
only as are sanctioned by the Governor- 
General in Council. I do not think that| 
this contention is sound. It does not 
appear to me that the qualifying word 
likewise ’’ in the first line of S- 2 
governs the word “ accept " in the last 
but one line of that section. Reading 
S. 9 of the same Chapter, the Regu* 
lations do not find it repugnant to 
allow the University to observe the 
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conditions of endowments already accept- 
ed, and I see nothing in the Regulations 
to prohibit the acceptance of fresh 
.endowments subject to conditions. S. 2 
has clearly left it to the University to 
determine the fitness of an endowment 
for the purposes of their acceptance. 
In the view I take of the general com- 
petence of the University in this matter, 
the objection ultra vtres must fail. 

As regards the special objections to 
the indenture of 8th October, 1912, they 
are covered by the view I have just ex- 
pressed. But apart from this, the 
University now’ stand possessed of the 
properties comprised in that indenture by 
the transfer effected in their favour by 
the surviving trustees after the death of 
Sir Tarak Nath in accordance with the 
terms of that indenture. Even if it were 
conceded that in the life-time of SirTarak 
,Nath the properties were not vested in 
the University as co-trustee, exclusion of 
one co-trustee by reason of legal disabi- 
lity, if any, would neither occasion a 
failure of the trust, nor would such an 
event affect the status of the other trus- 
tees or their competence to carry out the 
directions in the trust-deed. The objec- 
tion that the University cannot adminis- 
ter the trusts in favour of Sakhi Shilpa 
Samity, Albert \'ictor Hospital and 
Srimati Rani Palit, is w’ithout real sub- 
stance. No trusts in fact have to be ad- 
ministered in respect of Sakhi Shilpa 
Samity and Albert Victor Hospital. 
Under the terms of the indenture those 
institutions are entitled to receive from 
the University out of the Trust Estate 
Rs. 15,000 and Rs. 50,000 respectively 
in Government Securities ; and with the 
payment of those two items the obligation 
of the University is discharged. As 
regards the monthly payment of Rs. 15 
to Srimati Rani Palit for the term of her 
natural life, the undertaking on the part 
of the University is so small as compared 
with the extent of the estate and the 
corresponding beneficence of the charity, 
that such a tririe can never be allowed to 
destroy the trust. 

The objection that the Senate have not 
accepted the trusts seems to have been 
raised in ignorance of the proceedings of 
the Senate, bearing dates the 22nd June 
1912 and 30th November, 1912. By the 
proceedings of the 22nd June the Senate 
accepted the trusts contained in the first 
indenture and by the proceedings of the 


30th November, 1912 the Senate accepted 
the trusts contained in the second inden- 
ture. The other objection that the com- 
mon seal of the Uniuersily should have 
been affixed by the Registrar and not by 
the Vice-Chancellor seems to possess no 
weight, for even if it were allowed it would 
not suffice to invalidate the trusts. Apart 
from this, the objection loses all its force 
by reason of the Vice-Chancellor being 
asked and authorized by the Syndicate to 
sign and take such further steps in the 
matter on behalf of the University as he 
might deem necessary. I he resolutions 
embodying the authority are recorded at 
page 1144. Part 111 , and page 2351, 
Part VII of the Minutes of the Calcutta 
University for the year 1912. 

These resolutions were submitted to the 
Senate in due course, and that body 
expressed no disapproval of them. I'he 
Senate having accepted the trusts, the 
formal act of affixing the common seal 
comes within the Executive Government of 
the University, which is vested in the 
Syndicate by S. 15 of Act VHI of 1904, 
and the authority given by the Syndicate 
fully qualified the Vice-Chancellor to 
affix the common seal on behalf of the 
University. My conclusion on the second 
issue, therefore, is that the two inden- 
tures dated the islh June, 1912 and 8th 
October, 1912 and the deed of transfer of 
properties assured by the second inden- 
ture after Sir Tarak Nath’s death, are 
valid and operative in law, and the 
University have acquired a good and 
indefeasible title thereunder. 

I do not propose to deal w'ith the other 
issues as the decision on the second issue 
disposes of the case. 

This suit is dismissed with costs on 
scale No. 2. 

The defendants Messrs. Lokendra Nath 
Palit and bisir Kumar Mullick are also 
allowed their costs on the same scale. 

Greaves* J. — The plaintiff in this 
action, who is one of the two sons of the 
late Sir Tarak Nath Palit, claims a 
declaration that the two indentures dated 
respectively the 15th June, 1912 and the 
8th October, 1912, whereby Sir Tarak 
Nath Palit purported to grant certain 
properties to the Calcutta University 
upon certain trusts and conditions are 
invalid and inoperative in Jaw and that 
the properties are unaffected thereby and 
form part of his estate. The plaintiff also 
asks for an order that the executor 
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defendants do administer in due course of Tniversities Act, Act VIII of 1904, is ex 
law the properties as assets of the estate o/ficio a Fellow of the University), is) the 
of the late Sir Tarak Nath Palit. Dean of the Faculty of Science of 

By the indenture of the rsth June, 1912, the University, (4) the Dean of the 
which was made between Sir I'arak Nath Faculty of Engineering of the Univer- 
Palit (therein called the Founder; of the sity, (5) four members of the University 
one part and the University of the other to be annually elected by the Senate, (6) 
part, after reciting, among other things, four members to be nominated every three 
that the Founder had for some time past years by the Founder and after his death' 
contemplated doing something of a per- by his representatives as therein provided, 
manent character for the foundation and (7) two representatives of the Professorial 
diffusion of Scientific and 4 'echnical Staff, and that the proceedings of the 
Education in Bengal and the cultivation (ioverning Body should be laid before 
and advancement of Science, Ihire and the Syndicate and might be revised by 
.\pplied. amongst his countrymen and in it, (e) that the I'niversity should from its 
the belief that this object could be best own funds make such recurring and 

attained by the establishment of L'niver- periodical grants as might be requited 
sity Professorships of Science as a first for the maintenance of the said two 
step towards the foundation of a Univcr- Professorships, the Libraries, Labora- 
sity College of Science and 'Technology, lories, ^:c., the maintenance and repairs 
had approached the University and of 92, Upper Circular Road, and for 
offered to make over to them the proper- payment of the rates and taxes thereof, 
lies specified in the schedules thereto on (/) that it should be the duty of the 
the conditions and upon the trusts follow- Professors to arrange for the adequate 
ing, namely, («) that the University instruction of students for scientific 

should found two Professorships or degrees and also of oih er students excep- 

Chairs, one of Chemistry and the other tionally qualified in any of the subjects 

of Physics, and apply the entire income of study, though not undergraduates of 
of the scheduled properties or so much as any University, if recommended by the 
they might deem necessary to the main- Governing Body, and further reciting that 
lenance thereof, and in the event of the the University had agreed to accept the 
said entire income being found insutfi- Founder's offer of the said properties as 
cient for the purpose, the said University and by the way of endowment on the 
should make such a recurring grant or conditions and upon the trusts therein 
contribution as would supplement such before set forth in pursuance of the agree- 
deficiency, (6) that the Founder’s object ment and in consideration of the premises^ 
being the promotion and diffusion of the founder granted, transferred and 
Scientific and 'I’echnical Education and conveyed the scheduled properties to 
the cultivation and advancement of the University upon the trusts and to 
Science, Pure and Applied, amongst his and for the ends, intents and purposes 
countrymen by and through indigenous thereinbefore as also thereinafter 

agency, such Chairs should always be declared, expressed and contained of 

filled by Indians to be nominated by the and concerning the same, and it was 

Governing Body therein after mentioned, thereby agreed and declared between and 

(c) that in connection with the said two by the parties thereto that the Univer- 

Chairs the University should from its sity should hold the endowed properties 

own funds provide suitable Lecture on the conditions and upon the trusts 

Rooms, Libraries, &c., and out of its following, which are the conditions and 

own funds earmark and set apart a sum trusts previously recited. The indenture 

of Rs. 2,50,000, and apply the same to or was executed on behalf of the University 

towards the construction, on the site of by Sir Asutosh Mookerjee, the Vice- 

92, Upper Circular Road, of permanent Chancellor of the University, the common 

and substantial structures and their seal of the University being affixed by 

proper and adequate equipment, (d) that him. By the indenture of the 8th Octo- 

the Governing Body should consist of ber, 1912 which was made between Sir 

(i) the Vice-Chancellor of the University Tarak Nath Palit (thereinafter called 

as ex officio President, (2; the Director of the Settlor) of the first part, Sir Tarak 

Public Instruction of Bengal (who by the Nath Palit, Sir Asutosh Mookerjee, 

provisions of Clause 5 of the Indian Sisir Kumar Mullick and the University 


1916 


JiTENDRA Nath v. Lokendra Nath 


(thereinafter called the Trustees) of the 
second part, and the University (therein- 
after called the Trustee University) of the 
third part, the Settlor granted, assign- 
ed and transferred to the I'rustees the 
premises mentioned and described in the 
schedules thereto, and it was thereby 
declared and agreed that the I'rustees 
should hold the scheduled premises 
(thereinafter called the I'rust Kstate), 
(A) upon trust during the Settlor’s life- 
time to permit him to collect and receive 
the income of the Trust Estate and apply 
and dispose of the same for his absolute 
use and benefit, (B) upon the death of 
the Settlor, upon trust to transfer the 
Trust Kstate to the University, who 
should thenceforth become the sole 
trustee of the said indenture, and should 
hold the Trust Estate upon trust (n) to 
collect the income thereof, (6) to set 
apart out of the Trust Estate Rs. i, 00,000 
upon trust to apply the income in perpe- 
tuity in establishing Scholarships, the 
number and value thereof to be deter- 
mined by the Governing Body mentioned 
in the indenture of the isth June, 1912, 
who should have the right of nomination 
thereto; (c) and (r?) to provide and 
transfer out of the Trust Estate to 
certain institutions called respectively 
the Sakhi Shilpa Samity and the Albert 
Victoria Hospital, Calcutta, the respec- 
tive sums of Rs. 15,000 and Rs. 50.000. 
(fi) to pay out of the income of the Trust 
Estate to Sreemutty Rani Halit Rs. 15 
per month during her life, {/) to apply 
the entire balance of the income of the 
Trust Estate in aid of and for the better 
carrying out of the trusts of the indenture 
of the 15th June, 1912. 

Clause 9 of the indenture provided that 

during the Settlor’s life-time the Trustees 

should never be less than three in number, 

and by Clause 1 1 it was declared that 

during the Settlor’s life-time he, in 

conjunction with any of the Trustee’s, 

should be competent to do all the acts 

required to be done by the Trustees, or 

to exercise all the powers conferred upon 
them. 

The indenture was executed by the 
parties thereto, the seal of the University 
affixed by Sir Asutosh Mookerjee, 
the Vice-Chancellor of the University. 

The Calcutta University was establish- 
ed and incorporated by Act II of 1857 
and the preamble to this Act states 
that it had been determined to establish 
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a University at Calcutta for the 
purpose of ascertaining by means of 
examination the persons who had acquir- 
ed proficiency in different branches of 
Literature, Science and Art, and of 
rewarding them by Academical Degrees, 
and the Act goes on to constitute certain 
named persons and others as one Body 
Politic and Corporate by the name of the 
University of Calcutta, and provides that 
such body shall have perpetual succession 
and a common seal. By Clause II of the 
said Act it is provided that the Body 
Corporate shall be able and capable in 
law to take, purchase and hold any pro- 
perty, movable or immovable, which 
may become vested in it for the purpose 
of the I'niversity by virtue of any pur- 
chase, grant, testamentary disposition or 
otherwise and by Clause that the 

Chancellor. Vice-Chancellor, and Kellows 
for the time being shall have the entire 
management of and superintendence over 
the affairs, concerns and property of the 
University, and that in all cases unpro- 
vided for by the Act, it shall be lawful 
for the Chancellor, Vice-Chancellor and 
Fellows to act in such manner as shall 
appear to them best calculated to pro- 
mote the purposes intended by the 
University. 

By the Indian Universities Act 1904 
(VUl of 1904), it is provided [inter alia) 
by Clause III that the University shall 
be and shall be deemed to have been 
incorporated for the purpose (among 
others) of making provision for the in- 
struction of students, with power to 
appoint University Professors and Lectu- 
rers, to hold and manage educational 
endowments, to erect, equip and maintain 
University Libraries^ Laboratories and 
Museums, and to do all acts consistent 
with the Act of Incorporation and this 
Act, w'hich tend to the promotion of study 
and research. Clause IV provides for the 
constitution of the Body Corporate of the 
University, and that such body shall be 
the Senate of the University and that all 
powers which by the Act of Incorporation 
or this Act are conferred upon the Senate, 
or upon the Chancellor, Rector. Vice- 
Chancellor and Fellow's in their corporate 
capacity, shall be vested in and exercised 
by the Senate, and that all the duties 
imposed on the University by the Act of 
Incorporation shall be deemed to be 
imposed upon the Body Corporate as con- 
stituted under this Act. Clause XIV 
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provides that nothing contained in the 
Act of Incorporation shall be deemed to 
prohibit the constitution of a new Faculty 
or the abolition or reconstitution of any 
existing Faculty by the Senate under 
Eegulations made in accordance with 
the provisions of this Act. 

Clause X\’ provides that the Executive 
Government of the University shall be 
vested in the Syndicate, and also pro- 
vides for the constitution of the Syndi- 
cate. Clause XXV provides (i) that the 
Senate with the sanction of the Govern- 
ment (that is to say, the Governor- 
(ieneral in Council) may from time to 
time make Regulations consistent with 
the Act of Incorporation as amended by 
this Act, and with this Act to provide 
tor matters relating to the University, (2) 
that in particular and without prejudice 
to the generality of the foregoing power, 
such regulations might provide for. (3) 
the appointment and duties of Professors 
appointed by the l^niversity and 
Clause XX\'l provides for the preparation 
of new Regulations. In accordance with 
the provisions of Clause XX\’l of 
ActX’IIiof 1904, new Regulations were 
prepared — the appointment of University 
Professors is dealt with by Chapter IX 
of such Regulations, which provides (i) 
that when the funds of the University 
permit, the Senate with the previous 
consent of the Governor-General in Coun- 
cil shall found such Professorships as it 
may think rtt, prescribe the conditions on 
which they shall be tenable, and provide 
in connection therewith Lecture Rooms, 
libraries. Museums, Laboratories, Work- 
shops and other facilities for leaching 
and research, (2) that the Senate shall 
likewise found and endow Professorships 
on particular subjects from funds special- 
ly given or bequeathed for the endow- 
ment of such Professorships, or, if it 
thinks lit, accept endowments of such 
Professorships made by individual or 
corporate donors. 

It appears from the Minutes of the 
Syndicate (See Calcutta University 
Minutes, Part III, 1912, Vol. LVI, at 
pages 1124 and 1144) that Sir Tarak 
Nath Palit, in a letter dated the 
14th June, 1012 addressed to the 
Vice-Chancellor of the University, for- 
warded a draft of the indenture of the 
jSth June, 1912, and that the Syndicate 
passed a resolution on that day request- 
ing the Vice-Chancellor to sign the inden- 


ture on behalf of the University, and 
also resolved that the Syndicate recom- 
mend to the Senate (/) that the donation 
of Sir Tarak Nath Palit (then Mr. Palit) 
be accepted on the terms mentioned in 
the Trust-deed, {ii) that the two Profes- 
sorships be instituted, one to be called 
the Tarak Nath Palit Professorship of 
Chemistry, and the other the Tarak 
Nath Palit Professorship of Physics, {Hi) 
that on the land given to the University 
by Mr. Palit, a University Laboratory be 
erected, to becalled the Tarak Nath Palit 
Laboratory. These recommendations of 
the Syndicate were submitted to the 
Senate on the 22nd June, 1912 and 
carried by acclamation, see Volume LVI, 
sz/pra, at pages 1148 and 1149. 

From \'olume LVI, Part VH of the 
Calcutta University Minutes for 1912, at 
pages 2350. 2351 and 2352, it appears 
that the Vice-Chancellor on the 12th 
Occober, 1912 reported to the Syndicate 
the execution by Sir Tarak Naih Palit 
(then Mr. Palit) of the indenture of the 
8th October. 1912, informing the meeting 
that he had accepted the trust on behalf 
of the University, and that the Syndicate 
thereupon resolved (f) that the action of 
the \ ice-Chancellor be confirmed, iii) 
that he be authorized to take such further 
steps in the matter on behalf of the 
University as he might deem necessary 
and {Hi) that the gift be reported to the 
Senate, and it also appears that the 
Senate accepted the Syndicate's recom- 
mendations unanimoiKsly. 

It appears from these Minutes that the 
Vice-Chancellor had reported to Lord 
Hardinge, Sir Tarak Nath Palit’s first 
benefaction under the indenture of the 
i5ih June, 1915, and that the Govern- 
ment of India had promised a grant of 
Rs. 12,000 a year for the maintenance of 
the College of Science. 

Sir Tarak Nath Palit, by his will dated 
the 2nd May, 1914, appointed the defen- 
dants Lokendra Nath Palit and Sisir 
Kumar Mullick executors thereof, and 
after giving certain specific and pecuniar)' 
legacies devised and bequeathed all 
properties that might remain undisposed 
of to the University to be held and 
applied by the University upon the valid 
Trusts contained in the indentures of 
the 15th June, 1912 and the 8th October, 
1912. 

Sir Tarak Nath Palit died on the 3rd 
October, 1914, leaving him surviving his 
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widow Dame Kumud Kamini Palit and 
two sons, the plaintiff and the defendant 
Lokendra Nath Palit. his heirs under the 
Bengal School of Hindu Law, by which 
it is common ground he was governed. 

Lady Palit is not a party to this suit, 
nor are the two institutions and the 
annuitant who are referred to in the 
indenture of the 8th October. 1912. No 
evidence was called on either side, but it 
is common ground between the parties to 
the suit that the University is in posses- 
sion of the properties purported to be 
granted and assigned by the two inden- 
tures of the 25th June, 1912 and the 8th 
October, 1912, and that the University is 
carrying out the provisions of these two 
indentures in every particular, the two 
Chairs having been founded and Profes- 
sors appointed and Rs. 2,50,000 applied 
for the purposes referred to in the inden- 
ture of the 8th October, 1912. 

The contentions urged at the Bar on 
behalf of the plaintiff with regard to the 
validity of the trust and conditions con- 
tained in the two indentures are as 
follows : — 


With regard to the first indenture, that 
of the 15th June, 1912, it is urged that it 
is ultra vires of the University to enter 
into the conditions therein contained, the 
main contentions urged being that these 
conditions involve 


(fl) The creation of a Governing 
Body, some members of which 
are foreign to the University and 
the others of whom, although 
members of the LIniversity. 
could not be nominated in such 
a manner to serve on this body. 

(6) An agreement by the Univer- 
sity that the new Chairs should 
always be filled by Indians, 
which might prevent the best 
available Professors being select- 
ed. 


(c) Phe divesting by the University 
in favour of the Governing Body 
of certain of its statutory powers 
by a delegation to such Govern- 
ing Body of 

(1) The election of Professors. 

(2) The determination whether the 
Professors should receive special 
training abroad before entering on 
their duties, and of the amount 
payable to them for allowances and 
travelling expenses. 


(d) An obligation to make recurring 
periodical grants and contri- 
butions which will fetter the 
future discretion of the Univer- 
sity. and which the University 
may hereafter refuse or fail to 
carry out. 

(e) An obligation to provide for 

the instruction of students not 
members of the University, if 
reconiniendcd by the Governinp* 
Body- ^ 

(/) Leaving to the discretion of the 
Governing Body, with regard 
to the application of any sur- 
plus income, the number and 

value of the Scholarships to be 
given. 

Certain subsidiary objections with 
regard to the validity of the deed were 
also raised, namely, 

(1) That the previous sanction of the 
Govemor-f/eneral in Council to the 
foundation of the Professorships was 
not obtained in accordance with Chap- 

of the L Diversity Regulations. 

(2) That there was no acceptance by 
the Senate of tJie terms and conditions of 
the deed. 

{3) That the University seal was affix- 
ed by the A'ice-Chancellor without the 
express authority of the Senate, the 
proper person to affix the seal, in the 
absence of any resolution, being the 
Registrar as the custodian of the seal 
[see Chapter I\ (7^ of the Regulations]. 

With regard to the second indenture, 
that of the 8lh October, 1912, the same 
objections that were raised with regard 
to the first deed were raised with regard 
to this also, and the following additional 
special objections were also raised with 
regard to it, namelv : — 

(a) That it was u/tra vires of the 
University to act as trustee during the 
lifetime or Sir Tarak Nath Palit and for 
the purpose of enabling him to receive 
the life-interest reserved to him under the 
indenture. 

W That if this is so, the surviving 
trustees on Sir Tarak Nath Palit’s 
death could make no valid assurance 
or transfer of the properties to the 
University inasmuch as they were never 
vested in them. 

(c) That it is ultra vires of the Univer- 
sity to act as trustee in respect of the 
trusts created in favour of — 

(i) Sakhi Shilpa Samiti. 
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(2) The Albert Victor Hospital, 

(5) Rani i’alit. 

The following issues were raised for 
our determination : — 

(1) Does the plaint disclose any cause 
ot action, and is the suit maintainable 
in its present form in view of S. 42 of 
the Specific Relief Act? 

(2) Are the two indentures of the 15th 
June, 1912 and the Sth October, 1912 
and the deed of transfer of the properties 
assured by the indenture of the 8ih 
October, 1 9 1 2 after Sir I'arak Nath Palit's 
death valid and operative in law, and has 
the I'niversily acquired a good and inde- 
feasible title thereunder? 

{3) Has the University acquired a good 
and indefeasible title under the residu- 
ary devise and bequest in the will ? 

(4) Has not the Settlor, by the two 
indentures ofthe 15th June, 1912 and the 
8th October, 1912. evinced a general 
intention to give his property to charit- 
able and educational purposes for the 
use of the I’niversity to which the Court 
will give effect ? 

(s) Are not the Sakhi Shilpa Samiti, 
the Albert Victor Hospital and Sreemutty 
Rani Palit, who are beneficiaries under 
the indenture of the Sth October. 1912, 
and each of them, necessary and proper 
parties, and is not the suit bad for their 
non- joinder ? 

The 3rd and 4th issues were admitted 
subject to the plaintiff’s objection that 
they did not arise and c('uld not be decid- 
ed in this suit. These issues were also 
objected to by the executors and by 
Counsel for the defendant Lokendra 
Nath Palit, who. after the admission of 
these issues, severed from his co-executor 
and was separately represented in his 
individual capacity. Lady Palit, who in 
the event of the -two indentures being 
declared invalid, would in certain events 
be entitled to a Hindu widow’s estate, 
was, as before stated, not a party to the 
suit. 

The Advocate-General on behalf of the 
University stated that the University did 
not wish to rely on any technical objec- 
tion that the plaintiff could not maintain 
the suit, having regard to the fact that 
the University were performing the trusts, 
and that even if their action in so 
doing was ultra vires of the Univer- 
sity, the plaintiff, as having no interest 
in the University, was not entitled to com- 
plain of any ultra vires act on its part. 


'Phe Advocate-General stated on behalf 
of the University that the University 
were desirous of having the question of 
ultra '-ires and the validity of the two 
indentures determined in this suit. 

A considerable body of argument was 
addressed to us on behalf of the plaintiff 
with regard to the nature of the two 
indentures of the 13th June and the Sth 
October, 1912, it being urged that the 
two indentures were simply contracts 
between Sir Tarak Nath Palit and the 
University and nothing more, Sir Tarak 
Nath conveying certain premises to the 
I niversity in consideration of the I'niver- 
sity covenanting to do certain things and 
to expend certain moneys. \\‘e were 
asked to consider the indentures as con- 
tracts and nothing more and to say that 
the usual results must follow when one 
party to the contract is acting bej'ond its 
statutory powers, and that if this once be 
established, the indentures are null and 
void. In my opinion we cannot so regard 
the indentures — they are indentures 
which make certain gifts to the Univer- 
sity for the purposes of education 
coupled, it is true, with certain conditions 
to be performed by the University, and 
they constitute a charitable trust for the 
purposes of education. 

I now propose to examine what exactly 
are the powers of the University under 
the two .-Vets, namely, Act II of 1857 and 
the Indian Universities Act, 1904, so far 
as concerns the purposes of this suit. 

Under Clause II of the Act of 1857 the 
University is empowered to hold any 
property which may become vested in it 
for the purpose of the University by 
virtue of any grant. Under the general 
words of Clause VIII (and it is notice- 
able that whilst other Clauses of this 
Act have been repealed, this clause 
remains unrepealed) the Chancellor, Vice- 
Chancellor and Fellows in all cases un- 
provided for by the Act may act in such 
manner as shall- appear to them best 
calculated to promote the purposes 
intended by the University. 

Under Clause HI of the Act of 1904 the 
I'niversity shall be deemed to have been 
incorporated for the purpose of making 
provision for the instruction of students 
w’ith pow’er to appoint University Profes- 
sors, hold and manage educational endow- 
ments, erect, equip and maintain Univer- 
sity Laboratories, &c., and to do all acts 
con.sistent with the Act of Incorporation 
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and this Act, which tend to the promo- 
tion of study and research. And 
Clause XIV provides for the constitution 
of new Faculties, 

If one turns to the indenture of the 
15th June, 1912, it provides (a) for the 
foundation of two Professorships or Chairs 
with a proviso that in certain events the 
University should make recurring grants 
for the upkeep provisions which, in my 
opinion, clearly fall within the powers 
conferred by Clauses III and XI \' of the 
Act of 1904, which enable the University 
to found new Faculties and appoint 
Professors. 

(&) That they shall always be tilled by 
^ provision which, im my 
opinion, must be read in the light of the 
general words at the end of Clause III of 
Act vlll of 1904, that is to say, if, in 
the opinion of the I'niversity, the accept- 
ance of the Palit endowment or trust 
tended as a whole to promote study and 
research, it was within the powers of the 
University to accept the endowment with 
this proviso attached. 

(c) For the provision of Lecture Rooms. 

Laboratories, &c., and for the applica- 

Uon by the University of a sum of 

Ks. 2,50,000 fur the construction thereof 

on a certain site — provisions which, in 

niy opinion, clearly fall within the words 

of Clause III of Act of 1904, “erect, 

^Quip, and maintain University Labora- 
tories, &c.*' 

constitution of a Governing 
Body which, if the constitution thereof is 
examined, must contain a large prepon- 
derance of University representatives, all 
but the four to be nominated by the 
Pounder or his representatives being 
onice-holders in or members of the 

proceedings of 
the Governing Body are subject to revi- 
sion by the Syndicate of the University, 
whose proceedings are in turn subject to 
revision or modification by the Senate of 

e University under the provisions of 
Ghapter IV (15) of the Regulations of 
tne University. 

W tor the making of periodical grants 
^ ^^''versity for the maintenance 
and upkeep of the Professorships and of 

the Laboratories, &c., and repairs, &c., of 
certain premises- -provisions which clearly 
tall either expressly or by implication, 
within Clause III of Act VIII of 1904. 

\f) For {inter alia) the instruction of 
exceptionally qualified Students at the 


Lokendra Nath 

recommendation of the Governing liody, 
even if not undergraduates of any Univer- 
sity— a provision within Clause 111 of 
Act \1U of 1904, which does not 
expressly, nor I think inferentially, limit 
the word Students” in the clause to 
undergraduates of the University. 

(?) For the application of surplus 
income to Scholarships, the number and 
value and award thereof to be determined 
by the Governing Body — provisions 
which, in my opinion, are not ultra vires, 
having regard to the constitution and 
control of this body as before stated. 

U’ith regard to what I have called the 
subsidiary objections to the first inden- 
ture, in my opinion, if one arrives at the 
conclusion that the trusts and provisions 
of the indenture are within the powers 
conferred on the University by Act 11 of 
1857 and Act \ III of 1904, the fact that 
the internal Regulations of the l^niversity 
may not have been observed, that is, thatj 
(a) the previous sanction of Governor-| 
General was not obtained, (b) that the! 
Senate did not accept the trust, (c) thatf 
the seal was irregularly affixed, cannot 
invalidate the indenture, as no question! 
of ultra vires arises, and these are merely 
irregularities which, if necessary, can be 
cured at any time. But if it is necessary 
to deal with these matters, it is sufficient 
to say that there is no evidence that the 
previous sanction of the Governor-General 
was not obtained, that it appears that 
the Senate did in fact accept the gift, 
and that Sir Asutosh Mookerjee was 
authorized to sign the indenture, if any 
execution of the deed by the University 
was necessary, (and, in my opinion, it was 
not in the view I take of the indenture as 
expressed above) in my opinion, under 
the circumstances of this case, was 
sufficient authority to him to affix the 
seal of the University : I71 re Barned's 

Banking Company Ex parte Contract 
Corporation Co. (i). 

Before I come to deal with the second 
indenture, I want to make one obser- 
vation with regard to the argument 
addressed to us that there was no 
guarantee that the persons who have the 
control of the affairs of the University in 
future years will observe the provisions 
of the indenture, and the observation 
I wish to make is, that this question 

(0(1867) 3 Ch. ic5 = i7 L. T. 260 = 16 
W. R. 193. ^ 
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does not now arise, and that if and when 
this happens, will be the proper time to 
consider the position which then arises. 

I now turn to the indenture of the 8th 
October. 1912 and to the special objec- 
tions urged against it. Even assuming 
that the L'niversity could not act as a 
trustee of the life-estate thereby reserved 
to Sir 'I'arak Nath, and that the appoint- 
ment of the l'niversity as trustee was 
therefore null and void, and as if it had 
never been made, the premises thereby 
transferred then vested during Sir Tarak 
Nath’s life-time in Sir Tarak Nath him- 
self, Sir Asutosh Mookerjee and Sisir 
Kumar Mullick, who were certainly not 
incapable of acting as trustees, and who, 
having regard to Clauses 9 and ii of the 
indenture, constituted a sufficient number 
of trustees within the provisions of the 
indenture. And I fail to apprehend how 
,the survivors could not on Sir Tarak 
Nath’s death make a valid transfer of 
the trust property to the l’niversity. If 
and so far as it is contended that after 
the death of Sir 'I’arak Nath the I’niver- 
sity could not act as trustee with regard 
to the two sums to be transferred to the 
Shiipa Samiti and the Albert Victor 
Hospital, the answer is that there are no 
active trusts to be performed, and all the 
l’niversity has to do is to hand over 
certain sums of money, which can hardly 
be seriously argued to be acts ultra vires 
of the University. The only trust that 
remains is the payment of Rs. 15 a 
month to Sreemutty Rani Palit, and it is 
difficult to treat seriously the argument 
addressed to us that the e.xistence of 
this provision can invalidate the inden- 
ture. Accordingly, in my opinion, the 
trusts or conditions attached by Sir 
Tarak Nath to his benefactions are 
within the e.xpress powers of the I'niver- 
sity. 

Having regard to the view which I 
have expressed with regard to the validity 
of the two indentures, it is not necessar>" 
to deal with the questions raised by the 
3rd and 4th issues or to decide if these 
questions can properly be raised in this 
suit as at present constituted. 

In view of the desire of the University 
to have a decision of this Court upon the 
question of the validity of the two inden- 
tures having regard to the powers of the 
University, it is not necessary for me to 
express any opinion upon the first issue 
that was raised. 


With regard to the second issue, I hold 
that the two deeds of trust and the deed 
of transfer are, each of them, valid and 
operative in law, and that the University 
has acquired a good and indefeasible 
title thereunder. 

Having regard to the view expressed 
upon the 2nd issue, the 3rd and 4th issues 
do not arise. 

With regard to the 5th issue, in my 
opinion, the two institutions and Srimati 
Rani Palit were necessary parties to the 
suit as being interested in maintaining the 
validity to the second indenture. 

The result is that this action must be 
dismissed with costs. 

V.B./R.K. 

Suit dismissed* 
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Chittv and Beachcroft, J.T. 

Jagannath Rahatgir — Complainant — 
Petitioner. 

v. 

Veokihandan and ajiother — Accused — 
Opposite Parties. 

Cri minal Revn. Petn. No. 2045 of i9r4» 
decided on 12th March, 1915. 

(a) Stamp Act (2 of 1899 ), S. 33 — Impounding 
of insufficiently stamped document, is optional. 

I'ncler S. 33 of the Stamp Act it is optional to 
the Magistrate to examine or impound the 
instrument if it appears to be insufficiently 
stamped. [P. 311, C. i.l 

_ (_b) Stamp Act (2 of 1899 ), S. 35 — Inadmissi- 
bility of insufficiently stamped document doea 
not apply to criminal trial. 

Hut the prohibition contained in the first part 
of S. 33 that no instrument chargeable with duty 
shall be admitted in evidence for any purpose or 
acted upon unle.ss it be duly stamped, does not 
apply to proceedings in a Criminal Court. 

[P. 311, C. I.l 

(c) Indian Penal Code (45 of 1860), S. 405 — 
Refusal to return property entrusted to servant* 
amounts to conversion. 

Where it is proved that the two accused or 
either of them were in fact entrusted with 
certain property as servants, and they set up a 
claim that it belongs to them, and refuse to 
return it. that in itself is evidence of conversion 
to justify a conviction under S. 405, Indian Penal 
Code. (P. 311, C. I.l 

Manmotha Nath Mukerjee — for Peti- 
tioner. 

Probodh Kumar Das and Kshitisk 
Chandra Gkakravarii — for Opposite 
Parties. 

Judi^ment. — In this case the Magis- 
trate, in refusinl^ to admit in evidence the 
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alleged agreement of service of the 
accused, Pandit Deokinandan, was clear- 
ly in error. It was optional to him under 
S. 33 of the Stamp Act to examine or 
impoimd the instrument if it appeared to 
be insufficiently stamped. Put the pro- 
hibition contained in the first part of 
S. 35 that no instrument chargeable with 
duty shall be admitted in evidence for 
any purpose or acted upon unless it be 
duly stamped, does not apply to proceed- 
ings in a Criminal Court [see proviso (d) 
to that section]. The Magistrate, there- 
fore, ought to have taken that document 
into consideration and come to a finding 
upon it. With regard to conversion, the 
opinion of the Magistrate is not correct. 
It is clear that a servant can be charged 
with criminal breach of trust under 
S. 405, Indian Penal Code. If in this 
case it is proved that the two accused (or 
either of them) were in fact entrusted 
with the property as servants and now set 
up a claim that it belongs to them, and 
refuse to return it, that in itself would be 
evidence of conversion, which might 
justify a conviction under the section. If 
the trial is continued against the accused 
Pandit Deokinandan, it should be conti- 
nued also against the accused Paburam. 

1 his Rule is made absolute against both 
the accused, and the order of discharge 
set aside. The trial will be resumed from 
the stage immediately preceding the 
order of discharge. 

V.B./R.K, 

Ru/e made absolute. 
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Fi.etchek, j. 

Bires/nvar Samanta and others — Defen- 
dants — Appellants. 

V. 

Priya Sakhi Debi — Plaintiff — Respon- 
dent. 

Second Appeal No. 876 of 1913, decid- 
ed. on 3rd March, 1915, against the Decree 
of the Sub-Judge, 2nd Court, Burdwan, 
dated 3rd October, 1912. 

Adverse po«tetsion-~Mortgagor and mortgagee 

Adverse possession against mortgagor binds 
mortgagee also. 

When a mortgagor has been ousted from pos- 
session of the property, the possession of a third 
party becomes adverse as against the mortgagee 
as well. 33 Cal. 1015, not foil. Case law 
to- fP. 312. C. i.J 


In a case of dispossession by a third party 
there Is no distinction between the positions of 
the mortgagor and the mortgagee, s All. 1 (P.C.). 
foil. [P. 312. C. i.J 


Ram Chandra Mozumdar and Sara/ 
Kumai' Mitra — for Appellants. 

Bepin Behary Ghosc — for Respondent. 


Judgment. — I'his is an appeal from 
a decision of the learned Subordinate 
Judge of Burdwan dated the 3rd Octo- 
ber. 1912. reversing the decision of the 
Munsif. The suit was brought to enforce 
a mortgage security and the only ques- 
tion that arises in the present appeal is 
the question of limitation, and that 
question is whether when a mortgagor has 
been ousted from possession of the 
property, the possession of a third parly 
becomes adverse also as against the 
mortgagee. 'I'he view that has been 
taken by a Division Bench of this Court 
in the case oi Aimadar Mondnl v. Mahhan 
Lai Dey (i) is that the possession in such 
a case would not be adverse against the 
mortgagee. The decision has been com- 
mented upon by Mr. Justice Mukerjee in 
his judgment in the case of Nnndkumar 
Dobeij V. Ajodhya Sohn (2). The 
comments of the learned Judge will be 
found at pages 298 and 299, 'I'he case 
has been fuither observed upon and 
dissented from in the judgment of the 
M adras High Court in the case of 
Ramasawmi Chetti v. Ponna Padayachi (3). 
Of course, if the case in Aimadar Mondul 
\ . Makhan IjqI Dey (r) stands bj* itself 
I am bound by it and I must follow it 
here. But the learned Judge in that case 
seems to have overlooked several autho- 
rities that establish a contrary proposi- 
tion. Those cases are the case of 
Prannaih Roy Cliowdry v. Rookea 
Begum (4) (at page 355 are the obser- 
vations of their Lordships of the Judicial 
Committee where a different view was 
taken), the case of Sheoumber Sahoo v. 
Bhowaneedeen Kulwar (5). The other 
decisions are cited in the course of the 
judgment of Mr. Justice Abdur Rahim in 
the case of Ramosami Chetti v. Ponna 
Padayachi Then we have also got 
the decision of the Privy Council in the 


(1) (1906) 33 Cal. 1015. 

(2) 1911) II I. C. 465. 

(3) (* 9 * 3 ) 36 Mad, 97='9 Ind. Cas, 28. 

(4) (*857-59) 7 M. I. A. 323 = 4 W. K 
(P. C.). 

(5) (*870) 2 N. W. P. H. C. R. 223. 
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case of Karan Singh v. Bakar Ali 
Khan (6). 'I'hat case seems to me, when 
carefully looked at, to be incon- 
sistent with the case of Aimadar 
Alondul V. Makhan Lai Dey (i). It was 
assumed by the Privy Council in the case 
of Karan Singh v. Bakar Ali Khan (6) 
'that in a case of dispossession by a third 
party there is no distinction between the 
positions of the mortgagor and the mort- 
gagee. That seems to me clear upon 
reading the judgment. I think, having 
regard to the decisions of the Privy 
Council. I am bound to follow the views 
taken in those cases. The clear finding 
of fact made by the Court of first instance 
is that the mortgagors of the plaintiff 
were ousted some time in the year 1S92. 
This suit was not brought till the 23rd 
August, 1905. In that view, the present 
^appellants must have been in possession, 
adverse to the mortgagor* ot the piainiiff 
for more than twelve years prior to the 
institution of the suit, and, in my opinion 
on a consideration of the decision of the 
Privy Council, that possession was also 
adverse to the plaintiff, the mortgagee of 
the defendants Nos. i and 2. 'I'hat 
finding of fact by the Court of first 
instance has not been overruled or dissent- 
ed from by the lower Appellate Court. 

I think, therefore, that the judgment and 
decree passed by the lower .\ppellate 
Court ought to be set aside and the 
decree of the Munsif restored. 'I'he res- 
pondents will pay to the appellants their 
costs in all Courts. 

v.H./k.K. 

Appeal allowed. 

(6) (1883) ^ .Ml. 1=9 I. A. 99=4 Sar. 382 

(!'. r.). 
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MOOKEKJEE AND RICHARDSON, JJ 

Knnjamani Dasi — Plaintiff —Appellant. 

V. 

Nikunja Behary Dtw —Defendant — 
Respondent. 

Appeal No. 283 of 1912. decided on 
30th .August, 1915, from the Original 
Decree of Sub-Judge. Sylhet, dated ist 
April, 1912. 

Hindn Law— Religiou* Endowmeot — Shtbuit — 
Position of shebait %x^x^^^Shebaitship vests in 
the then heirs of founder unless last shebait has 
taken it absolutely —V^ere it vests in the heirs 


it passes by succession unless the successor is in- 
competent by usage to fill the office being 
incompetent to perform the duties — Further held 
— Heir*at«law is not deprived of his right of in- 
heritance when valid devise to some other person 
is affected— (Obiterl^Hindu law does not 
permit successive life«interest in endowment. 

The position of a shebait is analogous to that 
of a Hindu female (widow, daughter, or mother) 
in possession of the estate of the last full 
owner rather than to that of the holder of a 
life-estate. (P. 314, c. 2.I 

When the founder of an endowment for a 
deity has given valid directions as to the devolu- 
tion of the shehaitshtp upon the death of the 
last shebait. the office vests in persons who 
at the time constitute the heirs of the founder, 
provitled the last shebait has not taken it 
absolutely; anvl when the office has so vested 
in them, upon the death of each member it 
passes by succession to his heir, subject to the 
principle that the rule that when a worship of 
a ihakoor has been founded, the shebaitship is 
vested in the lieirs of the founder in default of 
evidence that he has disposed of it otherwise or 
of there being some evidence of usage, course of 
dealing or some circumstances to show a differ- 
ent mode of devolution, cannot be applied so 
as to vest the shebaitship in persons who, ac- 
cording to the usages of the worship, cannot 
perform the rights of the office. 

[P. 314, C. 2 & P 315, C. I.] 

An heir-at-law, though in terms excluded from 
benefit under a will, cannot be excluded from 
his general right of inheritance without a valid 
devise to some other person. [P. 315, C. i.J 

Obiter (itetunu — The rule in Jatineira Mohan 
Tagort V. Ganendra Mohan Tagore, i I. A. Sup. 
47 at p. 66, is applicable to an hereditary office 
and endowment quite as much as to other im- 
movable property and the Hindu Law of in- 
heritance does not permit the creation of suc- 
cessive life-estates in an endowment. 

[P. 314, C. i.l 

Tarakishore Chowdhury and Gopal 
Chandra Das — for Appellant. 

Dwarkanath Chakrabarty and Kali- 
kinkar Chakrabarty — for Respondent. 

Mookerjee, J. — This is an appeal by 
the first defendant in a suit for declara- 
tion that the plaintiff has a four annas 
share in the shebaitship of a deity, Syam- 
sundar, established by his paternal 
grandfather and for confirmation or 
recovery of possession of the correspond- 
ing share of the properties of the endow- 
ment. The claim was contested by the 
widow of the step-brother of the father of 
the plaintiff. The Subordinate Judge held 
that the title of the plaintiff to the shebait- 
ship was established and made a decree 
accordingly. On the present appeal, that 
decision has been assailed as founded on 
an erroneous construction of the will of 
the founder. The relationship between 
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the parties may be elucidated by 
annexed genealogical table : — 
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Jasmant Das died on the 25th Septem- 
her, 1882, and the question in controversy 
turns upon the true construction of the will 
he executed on the 22nd July, 1S82. The 
testator provided that all his properties 
would devolve on his family deity Syam- 
sundar and his widow Bhagirathi would 
be executor in respect of the same. He 
father laid down that on the death of 
his widow, his youngest son Jagadananda 
and on the death of the latter, his son 
Brojendra would be successively installed 
in the office of executor, and all acts 
would be done under their management. 
The will concluded that his sons by 
his first wife were disobedient and 


accordingly would not be appointed 
executors. 

On the death of the testator, Bhagi- 
rathi proved his will, but died before 
she could takeout Probate. Meanwhile, 
Jagadananda also died. I’robate was 
accordingly granted to Brojendra, who 
himself died not many years later on the 
30th August, 1887. Jogendra then took 
out Letters of Administration with copy 

of the will annexed, but he died on the 
1 2th January, 1S97, leaving a widow 
Kunjamani, the first defendant in the 
present suit, as also two daughters by 
her. Sarada died on the 10th February, 
1898, unmarried, like his brothers 
Jagadananda and Brojendra. Pyarimohan 
died in June, 1890 leaving an infant son 
Nikunjabehari, who is plaintiff in this 
suit. Sarada had applied for Letters of 
Administration after the death of 
Jogendra, but he died before orders were 
passed. After this, applications were 
made for the same purpose by Raimohan, 
Kunjamani and others, but on the 3rd 
September, 1902 this Court held that no 
Letters of Administration could be issued 
as the estate had been completely admi- 
nistered, and the only object of the rival 
applicants was to secure indirectly a 
decision upon the question of title to the 
shebaitship. In 1906, a suit was instituted 
by Kunjamani against Raimohan and 
some of the kinsmen of his father for 
declaration that she was the shehait of 
the deity Syamsundar. The Court held 
that she was ahebait to the extent of an 
eight annas share and made a decree 
accordingly. Nikunjabehari had not 
been made a party in that suit and he 
consequently instituted the present liti- 
gation on the 26th September, 1910 for 
declaration that he himself was 
interested to the extent of a four annas 
share in the shebaitship. This claim was 
unsuccessfully contested by Kunjamani 
in the Court below’ and the substantial 
question in controversy now' is, whether 
the plaintiff has the title claimed. 

We are of opinion that the effect of 
the will was to constitute Bhagirathi, 
Jagadananda and Brojendra successive 
shebaits of the endowment, though thej’ 
are described as executors in respect of 
the endow’ed property. The testator did 
not prescribe how the shebaitship would 
devolve after the death of Brojendra. 

In these circumstances, the devolution 
of the office of shehait follows the line of 
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inheritance from the founder ; in other 
words, it passes to his heirs unless there 
has been some usage or course of dealing 
which points to a different mode of devo- 
lution. Rajah MvtUi Ramalinga Setu- 
pati \’. Perianaija<jam{i), Raja/i Vurmah 
Valia V. Ravi Vurmah Kunhi Kutty (2), 
Janoki Debi v. Gopal Acharjia Gos- 
sivami (3), Gosswami Sri Gridhariji v. 
Romanlalji Gossami (4) ; Gnanasavibanda 
Pandara Sannadhi v. Vein Pandaram (5), 
Jayadindra Nath Hoy v. Ilevianta Kumari 
Debi (6), Mohan Lal/i v. Tikait Sri 
Gordhan Lalji (7), Sital Das Babaji 
V. Pertap Ch under Sarma (8), Sheo 
Prasad v. Aya Ram (9) and Mohan Lalji 

V. Madhsudan Lala (10). In this connec- 
tion, we must bear in mind the observa- 
tion of Sir Richard Couch in Gnanasam- 
handa Pandara Sarinadhi v. Vein Panda- 
ram (5) that the rule in Jatindra Mohan 
\Tayore\. Ganendra Mohan Tagore (ii) 
is applicable to an hereditary office and 
endowment quite as much as to other 
immovable property and that the Hindu 
Law of inheritance does not permit the 
creation of successive life-estates in an 
endowment I’see also Manornma Dassi v. 
Kali CharanDaner jee{ 12) and Gopal Chun- 
der Bose v. Kartich Chunder Dey (13)] . 
What then is the result of the applica- 
tion of these principles to the case 
before us ? The founder had nominated 
Bhagirathi, Jagadananda and Brojendra 
as successive shebaits, and had given no 
further direction as to the devolution of 
the office thereafter. Consequently, upon 
the death of Brojendra the shehaitship 
vested in Raimohan, Pyarimohan, Jogen- 
dra and Sarada, who were the heirs of 
the founder at the time. On the death 
of Pyarimohan the interest in the s/i« 6 ai 7 - 
ship vested in him passed to his son 
Nikunjabehari. Upon the death of 
Jogendra his interest devolved upon his 
widow Kunjamani. Upon the death of 

(1) (1873-74) I I. A. 209 (P. C.). 

(2) (1876-7S) I Mad. 235=4 I. A. 76 (P. C.). 

(3) (1883) 9 Cal. 766= 10 I. A. 32 (P. C,)' 

(4) (1890) 17 Cal. 3=16 I. A 137 (P. C.)- 

(5) (1900) 23 Mad. 271 = 27 I. A. 69 (P. (J.). 

(6) (1Q05) 32 Cal- 129 = 31 I. A. 203 (P. C.). 

(7) (» 9 » 3 ) 35 All. 283=19 I. C. 337 = 40 I- A. 
97 (P- C.). 

(8) (1909) 3 I. C. 408. 

(9) (1907) 29 All. 663. 

(10) (1910) 32 All. 461 =6 I. C. 77. 

(u) (1873) I. A. Sup. 47=9 B. L. R. 377 = 18 

W. R. 359 (P. C.). 

(12) O904) 31 Cal. 166. 

(13) (1902)29 Cal. 716. 


Sarada his interest in the office passed 
to his step-brother Raimohan. Conse- 
quently, at the date of the institution of 
the suit, Raimohan had a half share in 
the office, while Nikunjabehari and 
Kunjamani had one-fourth share each. 

But it has been argued for the appel- 
lant that Bhagirathi, Jagadananda and 
Brojendra took successive life-estates in 
the office, with the result that the 
remainder at the death of the founder 
constituted a v'ested interest in the hands 
of his six sons. In this view, Nikunja- 
behari would get through his father 
Pyarimohan one-sixth share, while Jogen- 
dra would ultimately receive a half 
share by transmission to him of the 
interests vested in Jagadananda and 
Brojendra ; Raimohan would thus have a 
third share by absorption of the interest 
of Sarada. We are of opinion that this 
contention is unsound and that the princi- 
ple of vested interest while the actual 
enjoyment of the expected interest is 
postponed till the termination of the 
life-estate, as expounded by their Lord- 
ships of the Judicial Committe \i\.Be 7 vun 
Persad v. Radha Beeby (14), has no 
application to cases of the description 
now before us. No doubt, a shebait 
holds his office for life {Rajeshxoar 
Mullic.k V. Gopeshivar Mnllick (15)] ; 
but this does not signify that he 
has a life-interest in the office with 
the remainder presently vested in the 
next taker. J he entire office is vested 
in him, though his powers of alienation 
are qualified and restricted. [Cf- 

Vidyapurna Tirthaswami v. Vidyanidhi 
Tirthaswami (16), where Subrahmania 
Ayyar, J., describes the spiritual head 
of a Mutt as a “corporation sole’’.] 
The position of a shebait is analogous to 
that of a Hindu female (widow, daughter 
or mother) in possession of the estate of 
the last full owner rather than to that of 
the holder of a life-estate. When a 
Hindu female is thus in possession, she 
represents the estate completely and 
though her powers of disposition may be 
of a restricted character, no one else has 
a vested interest in the estate during her 
life-time. Similarly, when a founder has 
given valid directions as to the devolution 


(14) (1867) 4 M. I. A. 137=7 W. R. 35 
(P. C.). 

(is) (1908) 35 Cal. 226= 12 C. W. N. 323. 
(16) (1904) 27 Mad. 435 = *4 M. L. J 105. 
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of the shebaitshipf as in the present 
case, upon the death of the last shebatt^ 
I the office vests in persons who at the time 
Iconstitute the heirs of the founder, pro- 
ivided the last shebait has not taken it 
'absolutely ; when the office has so vested 
{in them, upon the death of each member 
^of the group, it passes by succession to 
his heir, subject to the important qualih- 
Ication formulated by the Judicial Com- 
{mittee in Mohan Lalji v. Tikait Sri 
Gordhan Lalji (7), namely, that the rule 
that when a worship of a thakoor has been 
founded, the shebaits/iip is vested in the 
heirs of the founder in default of evidence 
that he has disposed of it otherwise or of 
there being some evidence of usage, 
course of dealing or some circumstances 
to show a different mode of devolution, 
cannot be applied so as to vest the 
shebaitship in persons who, according to 
the usages of the worship, cannot per- 
form the rights of the office. We hold 
accordingly that on the death of Brojen- 
dra, the last shebait named by the founder, 
the office vested in the four sons of the 
founder then alive ; and this, notwith- 
standing the fact that the founder intend- 
ed to exclude his sons by his first wife, 
for as Willes, J., said in Jatindra Mohan 
Tagore v, GanendraMohanTagore (i i), the 
heir-at-law, though in terms excluded 
from benefit under the will, cannot 
be excluded from his general right 
of inheritance without a valid devise 
to some other person. We may add that 
precisely the same result follows if we 
hold, on the authority of the decision of 
the Judicial Committee in Tripurari Pal 
V. Ja^at Tarini Dasi (17), that the shebait- 
sAip vested absolutely in Brojendra, and, 
on his death, devolved on his heirs, namely, 
his four surviving brothers, Raimohan, 
Pyarimohan, Jogendra and Sarada. The 
decree made by the Subordinate Judge 
correctly determines the rights of the 
parties and as no question of limitation 
really arises on the evidence, that decree 
must be affirmed. 


The result is that the appeal is dis- 
missed with costs. We assess the hearing 
fee at ten gold mohurs, 

V.B./R.K. 

Appeal dismissed. 


(^ 9 * 3 ) 40 Cal. 274=.i7 I. €.696 = 40 I. A. 
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HohMWOOD ANI> IMAM, JJ. 

Jogcyidra Na/h Haidar and ayiother 
Defendants Appellants. 

V. 

Jogges ivo r Mo nd( d and oth ers — 1 < e s - 
pendents. 

Appeal Xo. 28^2 of 1913, decided on 
29th February, 1916. from the .\ppellate 
Decree of Sub-Judge. 3rd Court, 24 l*ar- 
ganas, dated 31st July. 1913. 

Bengal Tenancy Act (7 of 1885), S. 170 ( 3 ) — 
Deposit by transferee of non-transferable holding 
— Withdrawal of deposit by landlord does not 
amount to recognition of transfer. 

A withdrawal by a Kmdlord of the depo.**U of 
rent made under S. 1 70 (3) of the Bengal 1 enancy 
Act by a transferee of a non-iransfcrable holding 
on behalf of the raiyat, docs not amount to a 
recognition of the transfer of the liokling. even 
if the transferee in making the <leposit described 
iumselfasthe “ man in possession by virtue of 
purchase.” [P. 31O, C. 2 ^ P. 317, C. 1 \ 2.I 

Mohendra Nath Pai. Mo/ii 7 ii Mohan 
Chatter/ee and Satyendra iVath Milter — 
for .Appellants. 

Provas Chandra Mitter and Khirode 
Narayan Bhuiyan — for Respondents. 

Judgment. — This second appeal arises 
out of a judgment and decree of the Sub- 
ordinate Judge, 3rd Court, of the 24 
Parganas dismissing the appeal from the 
learned Munsif’s judgment in a suit for 
recovery of possession of a holding upon 
declaration of the plaintiff’s right thereto. 
The appeal is on behalf of defendants 
Nos. I and 2, the defendant No. 2 being 
the transferee of an occupanc}' holding 
which was not transferable by custom 
and defendant No. i being the mortgagee 
from defendant No. 2. The holding 
belonged to defendant No. 4. On the 
14th July, 1896, defendant No. 4 sold 
the holding to defendant No. 2 without 
obtaining the consent of the landlord. The 
rent appears to have been always paid on 
behalf of the recorded tenant, who 
appears not to have been the defendant 
No. 4 but a lady whose connection with 
the other defendants is unknown. In 
June 1902 when the landlord, defendant 
No. 3. had obtained a decree for rent 
against defendant No. 4 whom he had 
recognised as tenant, the defendant No. 2 
deposited the decretal amount in order 
to save the holding. The deposit was 
made by defendant No. 2 on behalf of 
defendant No. 4, but in making it he 
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used the words '^dakhalikar k/tarid sutre" 
or the man in possession by virtue of 
purchase. The landlord withdrew this 
deposit: he again sued defendant No. 4 
and obtained a decree on the 19th Janu- 
ary iqio. He sold the holding in exe- 
cution of this decree. The plaintiff 
purchased the holding at auction-sale 
for Rs. 175, On the 19th September, 
IQIO, the sale was set aside by the Court 
of first instance on the application of the 
mortgagee, defendant No. i. But in 
appeal the District Judge on the r6th 
December, 1910 set aside that order and 
confirmed the sale, holding that the 
interest of defendant No. i was not 
affected by the sale as the landlord had 
recognised the defendant No. 2 as the 
tenant, and neither defendant No i nor 
defendant No. 2 are affected. He advised 
the defendant No. i that he could resist 
the possession of the plaintiff as not 
being the holder from defendant No. 4. 

riie contention in the lower Courts and 
in appeal was that the suit was barred by 
the doctrine of res judicata and that there 
had been recognition by the landlord. It 
would be difficult to say that the finding 
of fact by the learned Judge in the mis- 
cellaneous proceeding, dated the 19th 
December, 1910, in which he says it is 
proved that Dino Paik has been recog- 
nised by the landlord as tenant of the 
land, can in itself operate as res judicata 
on the question of fact; and it is per- 
fectly obvious that the Judges who have 
successively decided this case were and 
we ourselves are still fully competent to 
decide that question of fact for our- 
selves, and indeed it is one branch of 
this appeal before us that there was 
legal recognition. What the Judge in 
that case held as a matter of law was 
that defendants Nos. 1 and 2 had no 
locus standi to contest the sale, and that 
therefore, the sale must be restored with- 
out prejudice to their interest, and upon 
this it is urged before us to-day that 
although there is no res judicata there 
may be estoppel, inasmuch as the plain- 
tiff got the advantage of having his sale 
confirmed on the footing that defendant 
No. 2 had been recognised by the land- 
lord and he, therefore, cannot now be 
heard to deny the fact upon which he 
obtained the advantage in the execution 
Court. To begin with it cannot be said 
that the advantage, if any, obtained by 
the plaintiff was obtained on any other 


ground than that stated by the learned 
Judge to which we have just referred, 
namely, that the defendants Nos. r and 2 
had no locus standi and that reduced the 
question of estoppel to exactly the same 
principles as the question of res judicata. 
But there is a further objection to any 
estoppel, and that is the finding of fact 
by the learned Munsif, which has not 
been set aside by the Judge and with 
which we entirely agree, that the plaintiff 
got no advantage wliatever from the 
judgment of the learned District Judge. 
Iherefore there is no reason why he 
should not now seek to establish his 
rights through the medium of a regular 
suit. 

We are, therefore, left with the ques- 
tion whether the wording of the deposit 
chalan Exhibit 2 is such as to give the 
landlord notice that Dino Paik was paying 
the money under S. 170 (3). Bengal 
Tenancy Act, as his in possession by 
purchase, and that the landlord withdrew 
the money upon that footing. We think 
that the statement in this chalan is 
altogether insufficient for that purpose, 
and we may note that the applications 
upon which this deposit was based had 
been kept back from the cognizance of 
the Courts. The order sheet, which has 
not been printed in the appeal before us 
but which we have looked at from the 
record, appears to show that defendants 
Nos. I and 2, as mortgagee and transferee 
of the land respectively, both applied to 
make the deposit on behalf of the judg’ 
ment-debtor, and the question before the 
Munsif was not the question under 
S. 170 (3) because if it. had been, he 
would have been bound to accept the 
deposit offered by the encumbrancer if 
the defendant No. 2 was the real tenant, 
but the question, which of these persons 
should be allowed to act on behalf of 
the judgment-debtor, and he decided 
that the purchaser was the proper person 
to act on behalf of the judgment-debtor 
and accept the deposit not under S. 170 
as the Munsif erroneously supposed, for 
in the circumstances of the case there 
can be no such deposit under S. 170, but 
as deposit made on behalf of the judg-j 
ment-debtor; and it must be taken that; 
the landlord took away the money on 
that footing and did not in any way 
recognise that the words used by Dino 
Paik describing himself as the person inj 
possession by purchase indicated that 
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jthere had been a valid transfer of the 
{holding. 

Many cases have been laid before us 
and we are of opinion that the question, 
so far as it is a question of law, is con- 
cluded by authority. In the case of 
Jatindra Mohan Tagore v . Durga Dabe (i) 
it was held that when a tenure is adver- 
tised for sale for arrears of its own rent, 
the purchaser of the tenure from the 
tenant has no right to make the deposit 
under sub-S. 3 of S. 170 of the Bengal 
Fenancy Act, as he is not a person having 
interest in the tenure voidable upon the 
sale, and in the case of Digbijoy Hoy v. 
Ata Hahaman (2) it was held that the 
acceptance of rent from the transferee of 
a non-transferable occupancy-holding not 
as a transferee but as the agent or repre- 
sentative of the original tenant does not 
amount to the recognition of the validity 
of the transfer. Against this we are 
asked to consider the case decided by 
the Judicial Committee of the Privy 
Council in Naha Kumari Debi v. Be/iari 
Lai Sen (3) and the case of Tarak Das 
Pal Chowdhry v. Ilarish Chandra Baner- 
jee (4), which was a case decided by 
the same learned Judge who decided the 
case of Digbijoy Boy v. Ata Bahaman (2), 
to which we have just referred, and a 
very recent case of Ahmadullah Chotv- 
dhury v. Harkaru Saha (5), where the 
Full Bench ruling in the case of Dayamoyi 
V. Ananda Mohan Boy Choiodhuri (6) has 
been applied to a case of this nature. 
The Privy Council case was with regard to 
statements made in rent receipts which 
showed that the landlord recognised the 
transferee as the tenant, although such 
receipts when particularly examined did 
not expressly describe the transferee as 
tenant of tlie holding. But in that case 
the rent receipts described the rent paid 
as rent of the holding and the person 
paying as occupier of the holding and 
as paying it on his own account, and 
that is a very great distinction between 
that case and this. Conceding that in 
this deposit the defendant No. 2 des- 
cribed himself as paying rent of the 
holding and being himself the occupier 

(0 (1906) 10 C. W. N. 438. 

(3) (1912) 15 I. c. 156. 

(3) (*907)34 Cal. 902*34 I. A. 160 (P. C.). 

(4) (19*2) 16 I. C. 977. 

(5) (* 9 *S) 27 I- C, 176. 

(6) A.I.R. (1915) Cal. 242 = 42 Cal. 172 = 27 

C. 6f« 


of the holding he went on to say that 
he was not paying rent on his own 
behalf but on account of the judgment- 
debtor ; so that the observations of 
the Privy Council do not in any way 
apply. 

Then a,s regards the case of 7 'arak 
Das Pal Choiodhnry v. Harish Chandra 
Banerjee (4) it appears that it was cited 
by the learned Judges in Ahmadullah v. 
Bar Kara Saha (5) by a mistake in the 
head-note of the case, which lays down 
a proposition almost the reverse o.' what 
the learned Judges decided. But a 
reference to the judgment shows us that 
the question which was decided was, 
whether such interest or interest of the 
applicant if the holding is transferable 
by custom is voidable on the sale and 
that is another question altogether. 'I'hat 
judgment, therefore, was no authority for 
what was held in the case of Ahmadullah 
v. Bar Kara Saha (5) and the applica- 
tion of the I'ull Bench case of Dayamoyi 
V. AnandaMohan Boy Choiodhuri {(y) to this 
question, even if that case did decide 
anything connected with the question, 
which is very doubtful, would not serve 
to make the law any different in iqio 
from what was laid down by this Court 
previous to the passing of the Full Bench 
decision. If the Full Bench has made 
any alteration in the law, or laid down 
any rule different to that contained in the 
previous cases, it does not seem to us 
that at the time the deposit was made 
the law could have been held to be what 
is somewhat doubtfully stated in this case 
of Ahmadullah v. Bar Karu Saha (5). Our 
own opinion is that the Full Bench in the 
case of Dayamoyi v. Ananda Mohan Boy 
Choudhuri (6) does not in any way 
touch the question before us. But it is 
not necessary to go further in detail into 
the question of law, since it is perfectly 
clear that Dino Paik did not make the 
deposit under S. 170 (3) and did not 
make it on his own account and, there- 
fore, the withdrawal of the deposit by 
the landlord could not operate as recog- 
nition of the tenancy. 

The result is that the appeal must be 
dismissed with costs. 

V.B./R.K. 


Appeal dismissed. 
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L). Chatterjke and Chapman. JJ. 

Sivaprosad Rim and others — Plaintiffs 
— Petiiioners. 

V. 

Tricomdas Coverje Bhoja — Defendant 
No. I — Opposite Party. 

Civil Rule No. 1302 of 1914, decided 
on 2nd February, 1915, from the Order of 
Sub-Judge, Burdwan. dated 17th Decem- 
ber, 1914 

(a) Civil P. C- (5 of 1908), S. 10 — Require- 
ments of S. 10 stated^Court not competent to 
decide question of res /uduuta— It can only stop 
the proceedings. 

S. 10 of the Code of Civil Procedure, 190S. 
requires, among other things, that tlte suit 
should be between parties litigating under the 
same title and the issue should be the same in 
both suits. IP. 318, C. 2.j 

.\ Court has no jurisdiction to decide the ques- 
tion of r^s fudicatii 'xn a proceeding under S. loof 
the Code of Civil Procedure. Its only jurisdiction 
in the proceeding is to stop the new suit if it 
finds the existence of the circumstances men- 
tioned in the section as conditions precedent to 
the passing of the order. (P. 319, C. i.j 

(b) Letters Patent (Bengal), S. IS^High Court 
can interfere in interlocutory orders when 
justice requires it. 

A High Court can interfere under S. 15 of the 
Charter Act with interlocutory orders when they 
might lead to failure of justice or irreparable 
injury. 14 Cal. 768 ; 4 I. C. 364 and 6 1 . C. 574, 
foil. [P. 319, C. I.J 

Bipin Behary Ghose and Mohini Nath 
Bose •' for Petitioners. 

Ras/i Behary Ghose, Dwarka Notii 
Milter and Turakeswar Pal C/iowdhury — 
for Opposite Party. 

Chatterjee, J. — The petitioners and 
the opposite party hold two contiguous 
collieries under the Maharaja of Pachoti. 
The Maharaja brought a suit, No. 391 
of 1910, in the Court of the Subordinate 
Judge of Burdwan against the opposite 
party for the recovery of extra royalty 
for coal said to have been appropriated 
by him by encroaching on the lands of 
the colliery of the petitioners who were 
made proforma defendants. The claim 
was based on the terms of the contract 
entered into by the opposite party with 
the Maharaja. In that suit the opposite 
party pleaded that the encroachment, if 
any was made not by him, but by his 
vendor who was not a party to the said 
suit. One of the issues in that suit was 
whether the opposite party had made 


any encroachment on the lands of the 
petitioners and the Court found that 
they had. Pending the decision of that 
suit, the petitioners brought the present 
suit in the same Court against the 
opposite party as defendant No, i and 
his vendor as defendant No. 2 for 
damages for the encroach ment found in the 
previous suit as well as further encroach- 
ment and loss caused by flooding the 
petitioners’ mine and other reliefs. The 
opposite party also filed a suit against the 
petitioners’ making counter-charges of 
encroachment. These two fresh counter- 
suits were ordered to be tried together. 

1 he opposite party then made an appli- 
cation under S. 10 of the Civil Procedure 
Code for stopping the suit of the peti- 
tioners and the learned Subordinate Judge 
has passed an order which has the effect 
of stopping the trial of the petitioners’ 
suit for an indefinite time, whilst the 
opposite party is at liberty to proceed 
with his suit against the petitioners’ 
Ihe petitioners obtained this Rule on 
the ground that the order was incompe- 
tent, illegal and irregular. I think 
that the order made by the learned. 
Subordinate Judge ought not to stand 
S. 10 of the Civil Procedure Code 
requires among other things that the 
suits should be between parties liti- 
gating under the same title. The 
Maharaja was suing in the previous suit 
as landlord for royalt5' under contract 
and the present suit is by one tenant of 
the Maharaja against another and based 
on tort. Then again the issue can hardly 
be said to be the same, as the encroach- 
ment charged in this suit covers a larger 
area than that found in the prior suit. 
This is quite sufficient to take the case 
out of the purview of S. 10, but the 
learned Subordinate Judge says he is 
clearly of opinion that the decision in 
the previous suit would operate as 
res judicata between the two defendants 
in that case and would, therefore, bar 
this suit. I do not think it proper to 
express any opinion on this point at this 
stage of the case and the learned Sub- 
ordinate Judge was not called upon to 
express the opinion that he has expressed 
in this connection in a proceeding under 
S. 10. 

It is contended by the learned Vakil 
for the opposite party that we cannot 
interfere with the order of the Court 
below, as it does not violate any rule of 
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jurisdiction. Reliance is placed on the 
decision of the Privy Council in the case 
of Amir /fussan Khan v. Sheo Baksh 
Singh {i). It is also contended that the 
case has not been decided and we have 
no jurisdiction to interfere with an 
interlocutory order. 

As regards the question of jurisdiction 
|I feel no difficulty. The learned Subordi- 
inate Judge had no jurisdiction to decide 
JLhe question of res judicata in a proceed- 
jing under S. lo. His onlj' iurisdiction in 
ithis proceeding was to stop the new suit 
:if he found the existence of the circum- 
;stances mentioned in the section as 
.conditions precedent to the passing of 
(the order. He has come to no finding 
as to whether the parties were litigating 
under the same title. If he had come to 
a finding, right or wrong, that would have 
been another matter, but he has come to 
none and I think he had no jurisdiction to 
pass the order : but supposing he had the 
jurisdiction, he has exercised it in violation 
of the provisions of the law and under a 
misapprehension of the question at issue 
and has, therefore, acted with materia! 
irregularity in the exercise of his jurisdic- 
tion. See Venkubai v. Lakshman (2), Sew 
Bux Bogla v. S/iih Chundcr Sen (3), 
Jugohundku Paituck v. Jadu G/iose 
Alkushi{^) and Tarini Charan v. Chandra 
Kumar Dey (5). 

As regards the second objection there 
is ample authority in this Court for our 
interference • with interlocutory orders 
when they might lead to failure of justice 
or irreparable injury. See Dhapi v. Rayn 
Pershad (6), Gobhida Mohan v. Kunja 
Behari (7) and Amjad Ali v. AH Hussain 
Johar (8). Even if it were doubtful whe- 
ther S. 115 does empower us to interfere 
in a case of this kind, I think that our 
powers under S. 15 of the Charter Act 
are wide enough to enable us to do justice. 
In this case the opposite party may go on 
encroaching on the petitioners* land, he 
tnay flood the petitioners’ mine or even 
let down fehe surface and make investi- 
gation impossible and yet the petitioners 
would not have a word to say until the 


^ (0 (1885) II Cal. 6=11 I. A. 
(P. C.). 

(2) (1888) 12 Bom. 617. 

(3) (i886> 13 Cal, 225. 

(4) (1888) IS Cal. 47. 

(5) (1910) 6 I. C. 103. 

(6) (1887) 14 Cal. 768. 

(7) (1909)4 I. C. 364. 

( 8 ) (1910) 6 I. C. 574 . 
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previous suit is finally decided years 
later when investigation may be impossi- 
ble, when evidence may have disappeared 
and when a decree may be nugatory ; and 
while the petitioners are thus handicapped 
by the order of the Court, the opposite 
party may run his own suit against the 
petitioners unhampered by either the suit 
of the Maharaja or the suit of the peti- 
tioners. I cannot conceive of a greater 
injustice and 1 have no hesitation in 
setting aside the order of the learned 
Subordinate Judge and making the Rule 
absolute with costs, five gold mo/iurs. 

Chapman J. — I agree. 

V.B./R.K. 

Rule made absolute. 
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Basir Ali — Plaintiff. 

V. 

Nazir Ali — Defendant. 

Original Suit No. 288 of 1906. decided 
on 30th April, 1915. 

Civil P. C. (5 of 1908), O. 40, R. 1 (d)— 
Receiver cao be authorised to execute sale 
deeds. 

Under O. 40. R. 1, Clause {d) of the Civil 
Procedure Code. U)o$, the Court may confer on 
a Receiver all such powers for the realization 
of properties and the execution of documents 
as the owner has. (p. .30, C. 2.] 

Therefore, in a partition action in which a 
Receiver is authorized to sell properties he 
may be directed to convey the properties. 

[P. 320, C. 2.1 

Judgment. — Formerly it was the prac- 
tice of this Court to grant sale certifi- 
cates in respect of sales by Receivers 
under orders of the Court. In the case of 
Afinatoonnesssa Bibee v. Kha/oonnessa 
Bibee (i). Sale J., held after a careful 
consideration of the earlier cases that a 
sale by the Receiver was a sale by the 
Court. In Gulam Hossein Cassm Arif 
V. Fatima Begum (2) Fletcher, J,, dis- 
allowed an application for confirmation 
of such a sale and for a sale certifi- 
cate, drawing a distinction between 
“ sales by the Court ” and “ sales under 
the Court.’* Owing to this decision great 
difficulties have arisen and sales effected 
by Receivers or Commissioners of Parti- 
tion under orders of the Court have in 
many instances not yet been completed. 

(1) (1894) 21 Cal. 479. 

(2) (1910) 6 I. C. 300. 



320 Calcutta 


1916 


Basir Ali r-. Nazir 

1 he difficulty has been in purchasers 
obtaining proper conveyances. In this 
particular case by the decree in Appeal 
No. 56 of igio, dated the iith May, 
1911. it was amongst other tilings order- 
ed that one Shaikh Mahboob AU should 
be appointed Receiver of certain proper- 
ties which included the premises No, 2, 
Ryod Street, and he was directed as such 
Receiver to sell the said premises by 
private treaty or public auction at a price 
not less than the vaiuation which was 
directed to be made by a well-known firm 
of Kngineers in Calcutta. Liberty was 
given to the parties to the suit other than 
Haliz Nazir Ali to buy the said property. 

1 he Receiver had the property valued as 
directed and on the 2nd May, 1913 at a 
meeting of the parties accepted the offer 
of the petitioner, who is the plaintiff in 
this case, to purchase the premises for 
Rs. 95,000. An agreement for sale was 
executed and a draft conveyance was 
prepared. Some of the parties to the 
suit being infants, a question arose as to 
who was to approve the draft conveyance 
on their behalf and execute the convey- 
ance. An application was made to me 
on the 8lh January last praying for an 
order that the Registrar of this "Court do 
settle the draft conveyance and execute 
same on behalf of the infants defendants. 
Following what 1 thought was the 
established practice of this Court I made 
the order. 'I'his was a partition action. 

.Vn inquiry as to the parties interested 
was unnecessary, in view of the fact that 
the order for sale was made in their 
presence and there was no contest as to 
the share of the infant in respect of 
which there was a decree passed. 'I'he 
only question was who was to execute 
the conveyance on behalf of the infant. 
When the order came before the Regis- 
trar for settlement, a question was raised 
about the effect of a conveyance if execut- 
ed by him on behalf of the infants, as to 
whether it would pass good title to the 
purchaser. The Registrar thereupon 
submitted a note to me. The following 
passage occurs in 'I'revelyan’s Book on 
Minority, 3rd Edition, page 294 “when 
a sale is ordered by the Court, the Court 
may itself execute or may direct one of 
its officers to execute a transfer in the 
name of the minor.” The authority for 
this is given as Ss. 261-262 of the Civil 
Procedure Code. 1882 (O, 21, R. 34 of 
the present Code). The Registrar 
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correctly points out that that rule refers 
to a judgment-debtor who has been 
ordered to execute a document but has 
refused or neglected to do so. It was 
held by Kennedy, J., that the correspond- 
ing section (S. 202) of the Code of 1859 
did not apply to minors, and our present 
R. 28, Chapter 17, does not appear to be 
applicable. 'I'he Registrar also correctly 
points out that there is difficulty in 
applying the provisions of Chapter 28, 
R. 51 of our new rules. They refer to 
sales by the Registrar and not to sales by 
Receivers. In England when a sale is 
ordered in a partition action, for the 
purpose of effecting the sale, infants who 
are interested are declared trustees of 
their shares foi the purchaser, within the 
meaning of the Trustees .Act, 1893, and 
persons are appointed by the Court to 
convey their shares to the purchaser [see 
Halsbury s Laws of I'mgland, Volume 17, 
page 82, and Davis v. Ingram (3), where 
the next friend of the infant was appoint- 
ed to convey]. Under the Indian 'Lrus- 
tees Act by virtue of S. 8, the High Court 
may make a vesting order having the 
effect of a conveyance with regard to 
property held by a minor trustee or 
mortgagee, and Ss. 20 and 32 may be 
used in the same way as similar sections 
in the F.nglish .Act. The Indian Act, 
however, is only applicable to cases as 
governed by the English law. 'I’here 
may be certainly cases as between Hindus 
or Muhammadans where the provisions 
of the Indian .Act may be held not in- 
applicable, but a general order following 
the English practice in the case of 
Hindus and Muhammadans may lead to 
complications. Having regard to the 
decision of Mr. Justice Fletcher and a 
break in the practice in consequence, 

I have carefully considered the matter. 

I have also had the advantage of discuss- 
ing the question with the learned Chief 
Justice with the assistance of the Regis- 
trar s note. I think that in a partition 
action in which a Receiver is authorised 
to sell properties, there can be no difficul- 
ty in directing him to convey the proper- 
ties. Under O. 40, R. i, Clause {d) of 
the Code, the Court may confer on a 
Receiver all such powers for the realiza- 
tion of properties and the execution of 
documents as the owner has. 


(3) (1S97) I Ch. 477=66 L. J. Ch. 386=7=45 
\V. R. 459. , 
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In England a sale under an order of 
Court includes a sale “ with the approba- 
tion of the Judge" where it proceeds 
throughout under the directions of the 
Court, and also a sale “ out of Court in 
which case O. 41, R, i, Cl. (a), applies. 
Careful provision has been made in the 
English Judicature Act and in the Orders 
and Rules thereunder relating to sales, 
conveyances and sale certihcaies, but our 
Code is silent except as to execution and 
mortgage sales. In the High Court, mort- 
gage sales are held by the Registrar and 
sale certiticates are granted. I have com- 
pared the form of such certiricate with that 
which was used in respect of sales by the 
Receivers under orders of Court. It is 
practically the same form. I do not see 
why a certificate reciting the order of the 
Court authorising the Receiver to sell 
and stating that the sale has been 
effected thereunder and also reciting 
that the sale has subsequently been con- 
firmed by the Court, when so confirmed, 
cannot be granted, when the purchaser 
applies for it and is content to take it as 
evidence of his title without asking for 
conveyance. It saves considerable costs 
and trouble, and I feel disposed to en- 
courage granting such certificates. One 
of the grounds for refusal in Golam Hosaein 
Cassim Arif's case (2) was that in sales 
under the Court ’’ the Court does not 
make any title to the purchaser. But a 
sale certificate merely records an already 
accomplished fact, and states what has 
been sold. In execution sales there is 
no warranty by the Court that the title is 
good. The quantity and nature of the 
right and interest existing in the debtor 
at the time of attachment and advertise- 
ment of sale, alone pass by the sale. In 
mortgage suits, the right, title and inte- 
rest both of the mortgagor and the 
mortgagee pass. In all sales whether by 
the Court or under the Court or by 
direction of the Court out of Court, the 
purchaser is bound to satisfy himself of 
the value, quantity and title of the thing 
sold just as much as if he were purchas- 
ing the same under private contract. I 
do not see what the difference is. The 
sale certificate does not transfer the 
title. It is evidence of the transfer. 
But since the question is of some consi- 
derable importance, it is desirable to 
adopt a course which seems to me to be 
sanctioned by Statute, and not merely to 
follow a practice in which there has been 
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a break as above stated, however recem. 
In this case I authorise the Receiver and 
direct him to execute the conveyance. I 
think that if this course is followed the 
ditficulty which I have mentioned will 
be avoided. Cases may arise where it 
may be considered expedient to follow 
the English procedure and apply the 
Indian t rustees Act where it may not be 
inapplicable, but it is unnecessary to deal 
with that question on this application. 
I have referred to it as the point has been 
raised in the Registrar's note. Sales by 
Commissioners of Partition are eventually 
confirmed by the Court when the final 
decree is made and formal conveyances 
may not be at all necessary. 'I'o get a guar- 
dian of an infant’s properly first appointed 
authorising him to sell, in order to effec- 
tuate a sale in a partition action, is a 
dilatory and expensive procedure and 
should, in my opinion, be discouraged 
unless imperatively necessary, 

V.R./R.K. 
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Chattkrjkk and Beachckoft, JJ. 

Abdul Hamid and others — Defendants 
— Appellants. 

V. 

Udoy Chandra Acharjee and others — 
Plaintiffs — Respondents. 

Appeal No. 3627 of 1913, decided on 
iith January, 1916, from the Appellate 
Decree of Sub-Judge, iMymensingh, dated 
loth July, 1913. 

Bengal Tenancy Act (8 of 1885), S. 49 (6) — 
Traofer of non-lraDsferable uoder-/'<7/>'<7// hold- 
ing to knowledge of landlord — Landlord con> 
tinning to receive rent from transferees—Trans- 
ferees cannot be ejected without notice under 
S. 49(6). 

The landlord of a non-transferable under- 
raiyati holding, who after being aware of its 
transfer (by exchange) continues to receive 
rent from the iran.sferees in the name of the 
original under-r^/yo/, cannot eject them with- 
out notice under Clause (6) of S. 49 of the 
Bengal Tenancy Act. 

[P. 321. C. 2. & P. 322, C. 1.) 

Kumar Sanka Bay — for Appellants. 

A. K. Fazlul Haq — for Respondents. 

Judgment. — The plaintiff is an occu- 
pancy raiyat. One Zamir Khan was an 
uwd^x-raiyat under him under a lease of 
1303. which was to last up to 1311. It 
appears that in or about 1304 Zamir 
exchanged the land of his snh-raiyati 
holding with the defendants and put 
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them in possession. It has been found 
that the plaintiff was aware of this. The 
plaintiff nevertheless continued receiving 
rent of this holding in the name of Zamir. 
It was admitted in the case that such a 
suh-raiyati holding is not transferable 
without the consent of the rati/aMandlord. 
i'he exchange was evidently a transfer 
and the conduct of the parties seems to 
show that the plaintiff did not treat the 
exchange as working forfeiture of the 
rights of Zamir. He. therefore, accepted 
the exchange as one that was valid and 
if he did so he accepted the defendanls- 
appellants as his tenants. Having done 
so, the plaintiff cannot treat the 
defendants as trespassers and eject them 
without notice under Clause (6), S. 49 of 
the Bengal Tenancy Act. .As the cause 
of action upon which the plaintiff came 
to Court, was that he had received an 
istafanamah from his tenant, Zamir, in 
1317 and was thereby empowered to take 
khas possession, has failed and as the 
facts show that he had accepted the 
defendants as his sub-nrfyais by the 
exchange, the suit for ejectment mu.st 
fail. 

The appeal is, therefore, decreed with 
costs. 

V.B./K.K. 

Appeal decreed. 
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HOLMWOOD AND MULUCK, JJ. 

Naresh Chandra Bose — Plaintiff — Peti- 
tioner. 

V. 

Hira Lal Bose and others — Defendants 
— Opposite Parties. 

Civil Rule No. 627 of 1915, decided on 
25th November, 1915. 

Land Acquisition Act (1 of 1394), S. 53 — Special 
Tribunal has power to call for records of other 
Courts — Calcutta Improvement Act (1911). S. 71. 

The power lo call for records from another 
Court is a power which is inherent in the Judge 
of a Land Acquisition Court and consequently 
in the Special Tribunal which has been constitu- 
ted a Court under the Land Acquisition Act, 
I of 1894, to hear cases from the orders of the 
Calcutta Improvement Trust. [P. 322, C. 2.] 

Mohendra Nath Roy^ Gunada Charan 
Sen^ Monmotha Nath Roy and Surendra 
Nath Das Gupta — for Petitioner. 

Ram Charan Mitto — for Government. 

Judgment. — The question that is 
raised in this Rule is one of considerable 


importance to the public having dealings 
with the Special Tribunal constituted to 
hear cases from the orders of the Cal- 
cutta Improvement Trust. It is perfectly 
clear that some modus operandi must be 
devised by which the Tribunal may have 
access to land acquisition and other 
records that are necessary for the purpose 
of their business. But there appeared to 
be technical difficulties under the law. 
We, therefore, asked the learned Govern- 
ment Pleader, Babu Ram Churn Mitter, 
to give us his assistance in the matter, 
and we have also heard the learned 
\'akii Babu Mohendra Nath Roy for the 
petitioner, and it appears to us fairly 
clear that in the exercise of our powers of 
supervision under the Charter, we ought 
to give directions to the lower Court in 
the same way in which a Bench of this 
Court appears to have done in the case 
of Golap Coomary Dossee v. Soondur 
Narain Deo (i). There the Court also 
dealt with administrative orders of this 
Court. Now as the shortest way to get 
over the difficulty, we may point out that 
the Special Tribunal has been constituted 
a Court under the Land Acquisition Act, 
1894, and under S. 53 of that Act the 
Land Acquisition Court is governed by 
the provisions of the Code of Civil Pro- 
cedure and has the powers of a Judge 
under the Code. It is not necessary to 
follow the learned Judge in the Court 
below to the extent of holding that the 
Special Tribunal would be able to compel 
the production of records from another 
Court. It is this power of compulsion 
which seems to have been a stumbling 
block in the learned Judge’s mind. No- 
body ever heard of an attempt to compel 
a Court to send its records to another 
Court, and we are not apprehensive that 
any such question will ever arise. The 
power to call for records is a power 
which is undoubtedly inherent in the 
Judge of a Land Acquisition Court and 
consequently in the Special Tribunal. 

For these reasons we think that the 
Rule should be made absolute and the 
District Judge should be directed to send 
the record asked for by the President of 
the Tribunal. 

We make no order as to costs. 

V.B./R.K. 

Buie made absoluU. 

(i) (1879) 4 C. L. R. 36. 
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Chatterjka and Muluck. jj. 

Bonomali Banikya — Petitioner — Appel 

lant. 


V. 

Joy Kumar Baidya and o^/;grs— Oppo- 
site Parties — Respondents, 

Appeal No. 99 of 1914, decided on 

3ist April 191S, from the Order of Dist. 

Judge, Noakhali. dated 28th Novem- 
ber, 1913. 

(5 of 1908). S. 47 and 0.21, 
Y* Bx partf mortgage-decree assigned — 
Assignee failed to apply under R. 16 — Kx parte 
decree setaside against original decree holder, 
teantieree not being made party— Held trans- 
fer could not execute until order setting 
aside decree is set aside# 

An <x parte decree obtained in a mortgage 
suit was transferred but the transferee neither 
got his name substituted in the place ot the 
decree-holder nor was any notice under O. 21. 
R, 16 of the Civil Procedure Code served either 
upon the decree-holder or upon the judgment- 
debtor. Ihe judgment-debtor applied to set 
aside the ex parte decree making only the 
decree-holder party to it. The decree-holder 
appear anti the ex parte decree was set 
aside. The transferee of the decree thereafter 
applied for execution ; 

that the transferee could not proceed 
with the execution before the order setting 
aside the i-.v parte decree was set aside. 

[P. 324, c:. i.J 

(b) Civil P.C. (5 of 1908), S. 151— Order 
setUng aside ex parte decree cannot set aside 
under S. 151. 

That the Court could not set aside the order 
^tting aside the ex parte decree under S. ici 
Civil Procedure Code. [p. 32^, c. i.J 

Dhirendra Nath Kastgir~lor Appel- 
lant. 

Bepin Chandra Bose — for Res non - 

dents. 

Judgment. — This appeal arises out of 
an application under S. 47 of the Civil 
Procedt^e Code. The facts are these : 
v>ne Rajdhar Shaha obtained a mortgage- 
decree against the appellant and some 
other persons in Suit No. 1124 of 1903 
on the 22nd February, 1904. Rajdhar 
having died, his widow Bidya Sundari 
obtained the final decree in the mortgage 
suit on the 20th March, 1906. She 
executed the decree in 1907. Then she 
transferred the decree to certain persons 
rom whom the present respondents pur- 
chased it on the i6th March. 1910. On 

^ ^ May, 1910, the respondents 

applied for execution of the decree in 
Execution Case No. 314 of 1910. No 


notice under O. 21. R. r6, was issued or 
served upon the decree-holders or the 
judgment-debtors, but, on 2nd June 1910 
a nonce under O. 21. R. 22, Code of Civil 
1 rocedure, was served upon the judgment- 
debtors, and on the next day, the execu- 
tion case was dismissed. On the i8th 
September. 1912, the appellant applied 
under O. 9, R. 13, to set aside the 
ear parte decree. I'he application was 
made against Bidya Sundari alone as the 
opposite-party. Bidya Sundari did not 
appear in that application and the ex 
parte decree was set aside on the 15th 
February, 1913 and the original suit was 
revived, but, as Bidya Sundari did not 
appear to prosecute the suit, it was dis- 
missed for default on i3ih March, 1913. 
Meanwhile, on the 29th November, 1912, 
the respondents applied for execution of 
the ex parte decree and a notice under 
O. 21, R. 22, Code of Civil Procedure, 
was again served upon the judgment- 
debtors on the 3oih December, 1912. 
I'he suit having been dismissed for default 
on the i2th March, 1913, the present 
application was made by the appellant 
under S. 47, Code of Civil Procedure, on 
the 1st May, 1913 objecting that the 
execution case could not proceed on the 
grounds that no notice under O. 21, R. 16, 
had been served, that the respondents had 
not acquired any interest in the decree by 
transfer and that the ex parte decree 
sought to be executed, having been 
already set aside, could not be executed 
at all. A petition of objection was filed 
on behalf of the present respondents and 
thej urged that the Court, having regard 
to the circumstances, ought to exercise 
powers under S. 151, Code of Civil Pro- 
cedure, and set aside the order by which 
the ea: parte decree had been set aside. 

'Phe Court of first instance held that 
the appellant had notice of the transfer 
in favour of the respondents, that he, 
therefore, ought to have taken steps to 
have the respondents brought on the 
record of the case for setting aside the 
ex parte decree and that having taken 
Proceedings, in the case in the absence 
of the persons who were interested, he did 
not act bona fide and it accordingly dis" 
allowed the application of the judgment- 
debtors. On appeal, the learned Judge 
although he agreed generally with the 
Munsif, held that no notice having been 
served under O. 21, R. 16. the execution 
could not proceed until the service of the 
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notice and remanded the case to the 
Court of first instance, in order that the 
question whether the respondents had 
really a right to execute the decree might 
be determined after service of the notice 
under (). 21, R. 16. Code of Civil Proce- 
dure. One of the judgment-debtors has 
appealed to this Court. 

It appears that the respondents who 
claimed under a transfer from Bidya 
Sundari did not get themselves substi- 
tuted in the place of Bidya Simdari under 
any order of the Court, and no notice 
under C). 21, R. 16, Code of Civil Proce- 
dure, having been served either upon 
Bidya Sundari or upon the judgment- 
debtors, the execution could not proceed 
under the express terms of O. 21. R. 16 
of the Code. The respondents not having 
been substituted by the order of the Court 
in the Execution Case No. 314, the appel- 
lant was not bound to proceed against 
these persons in the application for set- 
ting aside the ex parte decree which was 
made against the only person on the 
record, i.e.., Bidya Sundari, and, although 
a good deal of suspicion arises out of the 
circumstances of the case, we do not see 
how the respondents can proceed with the 
execution before the order setting aside 
the tx parte decree is set aside. We are 
unable to give effect to the contention 
that the order setting aside the ex parte 
decree should be set aside under S. 151 
of the Civil Procedure Code, and that for 
two reasons J the ^rst being that the pre- 
sent proceedings have arisen in the course 
of execution proceedings, and. secondly, 
that the question whether there had been 
real transfer of the interest in the decree 
to the respondents has not yet been 
determined by the Court. It seems to 
us that it is necessary for the respond- 
ents to take steps for setting aside the 
order by which the ex parte decree was 
set aside. So long as the dismissal of 
the original suit stands, we think the 
respondents cannot execute the decree. 
Under the circumstances, the orders of 
the Courts below will be set aside, but, 
having regard to the circumstances of the 
case, each party will bear its own costs 
in all the Courts- 
V.B./K.K. 

Appeal allowed. 
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Jenkins, C. j. and Woodroffe, J. 

Akhoy Kumari Debi and another — 
Appellants. 

v. 

Hazari Dassce Debi — Respondent, 

Appeals from Original Civil Orders 
Nos. 9 and 10 of 1915, decided on 23rd 
February, T915. 

Guardian and Wards Act (8 of 1890), S. 7(3) 
— Minor's welfare alone gives jurisdiction to 
Court to appoint a guardian if appointment does 
not interfere with another guardian appointed 
— Even unprobated will has to be considered 
under Cl. (3). 

There is no power in a Court to appoint a 
guardian, unless the Court is satisfied that it is 
for the welfare of the minor that the order 
should be passed, and that appointment of the 
guardian will not infringe sub S. (3) of S. 7 of 
the Guardians ar.d Wards Act. 

■ [?. 324, C. 2 & P. 325, C. 1.] 

In such cases where a will is set up a Judge 
has jurisdiction and is bound to consider that 
there is a will although Probate has not been 
granted. 17 Bom. 560; 16 Mad. 380 and 29 Bom. 
832, Kef. to. IP. 325, C. I.] 

Nort 07 i and Lang font James-^tor Appel- 
lants. 

5 . P. Sinha-tor Respondent. 

Judgment. — There are two appeals 
from an order appointing a guardian of a 
Hindu widow aged 14. There is no 
power in the Court to appoint a guardian 
unless the Court is satisfied that it is for 
the welfare of the minor that the order 
should be passed. In support of the 
application there is no affidavit on which 
the Court can act. More than that, it 
seems to us that in the circumstances the 
case should have waited until the return 
of Maharaja Tagore, the head of the 
family, in order that it might be seen 
whether he was willing to accede to a 
course which was apparently acceptable 
to both parties and would have solved 
the present difficulty. As it is, we have 
the curious position that anorder appoint- 
ing a guardian has been made on 
materials which do not comply with the 
requirements of the law and at the same 
time a Rule has been issued on another 
application and is pending for the deter- 
mination of the question whether some 
one else should not be appointed 
guardian. 

The proper course now to follow 
this. We set aside the order of Mr. Jus- 
tice Imam and send back the case in 
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order that it may be re-heard by him if 
the petitioner thinks lit to put in proper 
evidence in support of her application. 
Her application should be heard to- 
gether with the application of Mr. Lang- 
ford Jame’s client and also of Mr. Nor 
tons client, if she thinks tit to make 
an application ; and in any case nothing 
should be done until the views of 
Maharaja Tagore have been ascertained. 
iFinally we think before making any order 
|the Court must be satisfied that the 
application is for the welfare of the minor 
and that the appointment of the guardian 
will not infringe sub-S. 3 of S. 7 of the 
Act. 

In our opinion the Judge had jurisdic- 
tion and was bound to consider that there 
was a will although Probate had not been 
granted; and that appears to us to be the 
result of several authorities ; Sayad 
Shakti y. Hapi/i Begam (i), Chinnasayni 
V, Hariharabhadra (2) and Pathan Ali 
Khan Badlukhan v. Bai Panibai (3). The 
fact that there is a contest as to the vali- 
dity of the will may induce the Court to 
exercise its discretion one way or the 
other, as for instance, it may possibly 
defer deciding on the question of guar- 
dianship until the question of Probate 
has been determined. But it is not open 
to the Court to say that it will refuse to 
take notice of the will. 

We allow the appeals. The respondent 
will pay the costs of the appellant 
vMr. Norton s client). VVe make no order 
as to the costs or Mr. James’ client. 

V.B./R.K. 

Appeal alloived. 

(i) (1893) 17 Bom. 560. 

52) (1893) 16 Mad. 380. 

(3) (*895) 19 Bom. 832, 
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Mookeujee and Newbould, JJ. 

Jaharaddi ilfandaZ— Plaintiff— Appel- 
lant. 

V. 

Debnath Nath Chaudhury and others — 
Defendants — Respondents, 

Appeal No. 2824 of 1913, decided on 
3rd August, 1915, from the Appellate 
Decree of Addl. Sub-Judge, 2nd Court, 
Dacca, dated 15th August, 1913. 


(a) Possession— Suit for— Plaintiff held en- 
tiUed to decree for possession— Doctrine of 
•cquiescence held not applicable— Estoppel. 

In a sun for recovery of pos.>,ession of land 
on a declaration that it was included within it.e 
plaintiff’s tenancy under the landlord defend- 
ants, the defence was that the plaintiff hail 
willingly given up the land to the defendant for 
the erection of a market in exchange for lands 
panted to him elsewhere. This defence having 
been fouiul to be untrue, it was contended on 
liehalf of the defendants that the plainiitt’s 
claim for recovery of possession was barred In 
the doctrine of estoppel or acijuiescence and 
his remedy was by way of a suit for recovery of 
the price of the land or for specific performance 
of the alleged agreement to give other lands in 
exchange : 

that as the plaintiff had received 
neithei money nor land in exchange, he was 
entitled to a decree for possession of the land. 

^ C. 2 P. 526, C. I & 2.i 

(b) Evidence (Act 1 of 1872). Ss. 115 and Il6— 
Estoppel — Doctrine of — Applicability of — 
Conduct of party found to be oppressive— He 
cannot claim benefit of doctrine. 

1 hat the doctrine of acquiescence liad no 
application in the circumstances of the case ; 
mere quiescence being not acquiescence. 

. , [T. 32b. C. I 2.J 

A Court of equity will not have recourse to 
the doctrine of estoppel or acquiescence for the 
benefit of a party wlio does not come into 
Court with clean hands and whose conduct has 
been found to be oppressive. De Bussc/u v. 
Alt, (1878)8 Ch. D. 2SO, exp). [P. 326, C. 2.) 

Dwarka Bath Chakrabarty and Bamani 
A/ohan Chatter jet for .Appellant. 

Mukunda Nath Roy and Joges Chatidra 
Dey — for Respondents. 


Judgment. This is an appeal by thej 
plaintiff in a suit for recoveryof possession! 
of land, on declaration that it is includ-' 
ed within his tenancy under the landlord' 
defendants. 'The defendants disputed the 
title of the plaintiff to the eastern half 
of the land : as regards the western half, 
they pleaded that the plaintiff had will- 
given it up for the establishment of 
a market thereon and had been granted 
lands in exchange elsewhere. The defen- 
dants further contended that the plaintiff 
was barred by the doctrine of estoppel or 
acquiescence. The Court of first instance 
found upon the question of title in favour 
of the plaintiff, held that he was not 
barred by the doctrine of estoppel or 
acquiescence and decreed the suit. On 
appeal the Subordinate Judge has affirm- 
ed the findings of the Trial Court, but, as 
in his opinion the plaintiff did not take 
active steps “ to prevent this spoliation,” 
he has allowed the appeal and dismissed 
the suit. On the present appeal the 
decision of the Subordinate Judge has 
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been assailed on the ground that the 
doctrine of estoppel by conduct or 
acquiescence has no application to the 
facts found, and that as the substantial 
defence to the claim, namely, that the 
plaintiff had been given lands in exchange 
for the disputed pro))erty, has completely 
failed there is no answer to the suit. In 
our opinion the decree of the Subordinate 
Judge cannot possibly be supported. 

.\s the title of the plaintiff to the 
entire land in dispute has been found by 
both the Courts below, he is prima facie 
entitled to succeed. 'The defendants 
contend, however, that the claim is barred, 
ibecaiise the plaintiff willingly gave up 
this land for the erection of a market 
,and was given lands elsewhere on ex- 
;change. This allegation was specifically 
found untrue by the Court of first instance 
there is no discussion by the Subordinate 
Judge upon this point, possibly for the 
reason that the defendants, who were 
appellants before him, did not challenge 
the finding. The question, consequently, 
arises, whether there is a valid defence 
to the claim. We cannot discover any 
plausible defence. It is argued, indeed, 
that the remedy of the plaintiff was by 
way of a suit for specific performance of 
the alleged agreement to give him land 
elsewhere. In this connection, reference 
may be made to the written statement, 
where it is alleged that the plaintiff and 
other tenants similarly situated whose 
lands were taken by the defendants agreed 
to give up possession thereof in favour 
of the landlords in return for considera- 
tion or in exchange of lands situated 
elsewhere. It has been found that the 
plaintiff has not been given either cash 
consideration or land in exchange. Con- 
sequently, the act of the defendants has 
been rightly characterised as “ spolia- 
tion.'’ by the Subordinate Judge who has 
decided in their favour. The doctrine 
of acquiescence has plainly no applica- 
tion, in these circumstances. 

Stress has been laid upon a passage 
from the judgment of Thesiger, L J., in 
the case of De Basseke v. Alt (i) where 
reference is made to the decision of Lord 
Cottenham in Duke of Leeds v. Earl of 
Amherst (2) : “ If a person having a 

right, and seeing another person about to 
commit, or in the course of committing 

(1) (1878) 8 Ch. D. 286. 

(2) (1846) 2 Phil. I17. 


an act infringing upon that right, stands 
by in such a manner as really to induce 
the person committing the act. and who 
might otherwise have abstained from it, 
to believe that he assents to its being 
committed, he cannot afterwards be heard 
to complain of the act.*' This doctrine is 
of no assistance to the defendants. Merej 
quiescence is not acquiescence \Ananda 
C/iandraSfn v. Parbati Nath Sen (3)]. 
The plaintiff did not stand by in such a 
manner as to induce the defendants to 
believe that he assented to the acts of 
the Qefendants. Even according to the 
defendants the. plaintiff demanded resti- 
tution for the loss of the lands which his 
landlord proposed to take up for the 
market : he insisted on the payment of 
consideration in ca.sh or grant of land in 
exchange. He has received neither 
money nor land, although the defendants 
have falsely alleged that he had received 
land in exchange. We cannot possibly 
accede to their contention that the 
remedy of the plaintiff is by way of a 
suit for recovery of the price of the land 
or for specific performance of the agree- 
ment to give other lands in exchange. 
'I’hey have acquired no title to the land, 
and we are clearly of opinion that we 
should not assist them, in disregard of the 
principles of justice, equity and good con- 
science, to retain possessionof land which 
they have seized by very questionable 
methods. A Court of Equity will not have 
recourse to the doctrine of estoppel or 
acquiescence for the benefit of a party 
who does not come into Court with 
clean hands and whose conduct has^ 
been properly described as spoliation on 
oppression. ' 

The result is that this appeal is 
allowed, the decree of the Subordinate 
Judge set aside and that of the Court of 
first instance restoied. This order will 
carry costs both here and in the Court of 
Appeal below. 

V.B./R.K. 

Appeal allowed. 

(.0 (1906) 4 C. L. J. T98. 
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Holmwood and Mullick, JJ, 

M. G. Malachi — Plaintiff — Appellant. 

V. 

Ahalad Mihato &ud oMers— Defendants 
— Respondents. 

Appeal Nos. Q5® and 1153 of 1912, 
decided on 7th January, 1915. from the 
Appellate Decrees of Dist. Judge, Man- 
bhum, in Title Appeal No. 165 of 
1911, dated 23rd January, 1912. 

(a) Bengal Putni Regulation (8 of 1819)— 
sale— Purchaser can eject tenants with no 

protected right^Purchaser holding land as 
third person and not as Putnidar merger does 
not result— Purchaser cannot obtain original 
holding before Putm^ though he is in possession. 

A purchaser under the Putni Regulation (VIII 
of 1S19) is entitled to eject tenants from theii 
holdings when they have no protected right. 

[P- 327. C. t & P. 32S, C\ I.] 

There is no merger where the purchaser 
possesses the land as a third person wholly 
distinct from the patuidart^ although he happens 
to be the son of one of them. [^ 1 ’. 327, C. 2.] 

The purchaser cannot obtain the original 
holding before the was created, though he 

IS in possession of the same holding. 
18 Cal. 349 (P. c.), ref. and foil, jp. 327, C. 2.j 

(b) Bengal Rent Act (10 of 1S59 '-.Effect of 
transfer of original holdings with landlord’s 
consent is that old tenancy is relinquished and 
MW one IS created — Effect of the Act on 
iVJiuiUasbt raiyats stated. 

The effect of a transfer of such a holding 
with the consent of the landlord under Act X 
of 1859 can only be that the original tenant is 
considered to have relinquished the holding 
altogether and that a new tenancy is created in 
the transferee. [P. ^.7, C. 2.] 

After the enactment of Act X of 1859 the 
original khudkashi raiyats continued to hold 
the same rights as they held before, but the 
Khudkasht right ceased to exist as a right 
that can be acquired after the passing of the 

[P- 327. C. 3,] 

1 ^. N. Mittei', Sahus JV. N. Banerjee 
and N, N. Milter for Appellant. 

Babu Satya Charan Sinha, for Babu 
i^rat Chandra Boy Ckowdhury and 

abu Govinda Chandra Chakravarti — 
for Respondents. 

Judgment. —These two appeals arise 
outof suits brought by the plaintiff to eject 
certain defendants from their holdings, 
on the grounds that he is the purchaser 
under Putni Regulation VIII of 1819. and 
that they have no protected rights. The 
cases appear to have been based upon 
quite different circumstances and plead- 
ings, and the learned Munsif tried them 
separately and passed separate judgments, 
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Reading the judgment of the Court of 
Appeal below which professes to deal 
with both the cases in one judgment, we 
are unable to find that he has directed 
his attention to Suit No. i288at all. His 
judgment seems to apply exclusively to 
Suit No. 1287 out of which Appeal 
No. 950 arises. 

As far as Appeal No. 950 is concerned 
two points have been raised in appeal, 
one that the purchase of Shibram can 
only have resulted in the merger of the 
;ote with the putni, and the other 
that there being no transfer of a 
right of occupancy under Act X of 
1S59, Shibram cannot be considered 
to beholding the same tenanc\ winch 
K-husal held before the creation of 
the putni and that his is a new tenancy 
created after the putni and is, tiierefore,, 
in no way protected. On the findings of 
fact of the learned Judge in the Court 
below we cannot hold that there was any 
merger. He finds that Shibram pur- 
chased and possessed the land ns a third 
person wholly distinct from the putnidars, 
although he happened to be the son of 
one of them. But as regards the ques-| 
tion of his now being in possession of the' 
same holding as Khusal had before the 
putni was created, we are of opinion that' 
in view of the Privy Council decision in 
Chandrabati Koeri v. Harrington (i) it is 
impossible to hold that Shibram obtained 
the original holding of Khusa). 'I'he 
effect of a transfer of such a holding' 
with the consent of the landlord under 
•Act X of 1859 can only be that the 
original tenant is considered to have, 
relinquished the holding altogether and! 
that a new tenancy is created in the' 
transferee. ' 

It has been argued before us by the 
learned Vakil for the respondent that 
Khusal was a khudkasht raiyat and that 
his khudkhast right may have been trans* 
ferable ; but this position does not seem 
to be tenable. After the enactment of' 
Act X of 1859 the original khudkhast 
raiyats no doubt continued to hold the; 
same rights as they held before, but the! 
khudkhast right ceased to exist as aj 
right that can be acquired after thel 
passing of the Act. 

We are, therefore, of opinion that 
Appeal No. 950 must be allow-ed and the 
judgments and decrees of both the lower 


(1) (1891) 18 Cal. 349 = 18 I. A. 27 (p, c.)l 
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Courts set aside and the plaintiff’s suit 
decreed with costs in all Courts. 

\^'ith regard to Appeal No. 1153 the 
case is different. There the Munsif 
decided that as far as the rights of 
Kanta Mahato were concerned there was 
no doubt that his tenancy was created 
after the putni and it was admitted that the 
defendant took afresh settlement and did 
not step into the shoes of Kanta Mahato. 
But the learned Munsif said that the plain- 
tiff’s case must fail by reason of the fact 
that two separate holdings belonging to 
Khusal and Kanta have been mi.xed 
together in the plaint, and he found the 
description of these lands in one joint 
boundary was a fatal defect. 7 'his ques- 
tion has not been touched upon by the 
learned Judge in the Court below at all, 
and the parties are entitled to a decision 
from him upon the matter. 

It is clear as far as Khusal is concern- 
ed that if any of the land in suit belongs 
to him, he being KhusaTs raiyal cannot 
be ejected. But there does not prima 
facie seem to be any reason why the trans- 
feree from Kanta should not be ejected. 
But it is not clear whether the Munsif 
means that Khusal is now in actual occu- 
pation of a part of this holding, or 
whether the defendant is a transferee 
from Khusal. If he is a transferee 
from Khusal, then the same principle 
would apply to him as we have laid down 
in .Appeal No. 950. The learned Judge 
must consider this objection and come to 
a decision whether the suit is bad for 
this reason or not. The case is, there- 
fore, remanded to the lower Court and 
costs will abide the result. 

V.H./R.K. 

Appeal No. 9o0 allowed ; 

Appeal No. 1153 remanded. 
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D. Chatterjee andN. R.Chatterjea, 

JJ. 

Asir Mahomed Sheikh and others — De- 
fendants —Appellants. 

V. 

Raja Probhat Chandra Barua —Plain- 
tiff — Respondent. 

Second Appeal No. 2840 of 1912, 
decided on 21st July, 1914, against the 
Decree of Sub-Judge, Goalpara, dated 
22nd July, 1912. 


Bengal Landlord and Tenant Procedure Act 

® 18 — What is prevailing rate under 

A rate brought into existence by the Kndlord 
pending disputes with the tenants regarding 
enhancement of rent is not contemplated by the 
term ’prevailing rate’ mentioned in S. 18 of Act 
Vm of 1SO9. fP. 329, C. i-I 

Sarat Chandra Roy Chowdhury and 
Gobinda Chandra Chakerbiiity — for Ap- 
pellants. 

Rash Bt'hari Ghose, Basanta Kumar 
Bose and Mohini Mohan Chuckerbutty 
— for Respondent. 

Judgment. — These appeals arise out 
of suits for enhancement of rent under 
s. 18 of Act vm of 1869 B. C. The 
only ground upon which enhancement has 
been allowed is that the defendants paid 
rent below the prevailing rate of rent paid 
by tenants in the places adjacent. The 
defendants have appealed to this Court, 
and several questions have been raised in 
these appeals. 

I he main contention, and that which 
applies to all the appeals, is that the 
decision of the Courts below as to the 
prevailing rale is incorrect. 

The holdings of the defendants are 
situated in Mouzah Bidyapara. Some of 
the tenants of Bidyapara pay rent at a 
higher rate than that paid by the defen- 
dants, but they do not form a majority of 
the tenants of the fnouzah. The Courts 
below, however, have taken the rate of 
rent in the neighbouring mouzahs, along 
with the rate paid by the minority of the 
tenants of Mouzah Bidyapara itself, to be 
the prevailing rate. 

It has been contended that neighbour- 
ing mouzahs are not ‘ places adjacent * 
within the meaning of S. 18 of Act VlII 
of 1869. It is unnecessary, however, to 
discuss the question, having regard to 
the view we take of the ‘ prevailing 
rate’ in the present case. It appears 
that the plaintiff, who is the proprietor 
of Mouzah Bidyapara and the neighbour- 
ing mouzahs, held a survey of all these 
mouzahs and demanded enhancement of 
rents from the tenants. 

The tenants of the neighbouring 
mouzahs and some of the tenants of 
Mouzah Bidyapara agreed to the enhance- 
ment, but the defendants in these cases 
refused to do so. They were accordingly 
served with notices of enhancement under 
S. 14 of Act vm of 1869. These notices 
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were served so far back as 1907, and the 
present suits were instituted in 1910. 
Now the enhanced rates paid by the 
tenants of the neighbouring and 

by some of the tenants of Bidyapara 
Mouzah came into existence since the de- 
fendants were called upon to pay the 
enhanced rents. It is true that plaintiff 
has succeeded in realising rents at the 
enhanced rates from the other tenants, 
but that was shortly before the notices of 
enhancement were served upon the 
defendants, and the plaintiff cannot by 
merely delaying the institution of the 
suits rely upon the rate at which he had 
succeeded in realising rents since the 
commencement of the disputes as to rates 
in the locality. We do not think the 
prevailing rate mentioned in S. 18 of Act 
jVlII of 1869 contemplates a rate brought 
into existence, so to say, by the landlord 
pending disputes with the tenants regard- 
ing enhancement of rent. 

We are accordingly of opinion that the 
Courts below are in error in relying upon 
the rates paid by the minority of the 
tenants of Bidyapara and the tenants of 
the neighbouring mouzahs under the 
circumstances stated above as the prevail- 
ing rates and that the plaintiff has failed 

to prove the prevailing rate according to 

law. 

In this view it is unnecessary to consider 
the other questions raised on behalf of 
the appellants. 

In the result, the claim for enhancement 
is disallowed. The plaintiff will get a 
decree for rent at the rates admitted by 
the defendants in each case with interest 
At the legal rate. Under the circumstances 
we direct each party to bear his own 
costs in all the Courts. 

V.B./r.k. 

Appeals allowed. 
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Chatterjee and Beachcroft, JJ. 

Inre Pooma Chandra Addy — Peti- 
tioner. 


Beference No. 6 of 1915, decided on 
22nd December, 1915, made by Dist. 
Judge, Cuttack. 

^*'***"t*®“®« Act (1879), Ss. 13 ( 1 ) 
• cate o£ pleader aad bit coatin 

UDjiulihably struck of£-- Notice written by 

R? . and n^ed by con^ given to Court 
t^eatening him with suit for damaget— Refu tal 
»y pleader to apologue— Re£erence under S. 14 


<4e/./ incompetent — Action of pleader /i^-Zd 
to be in capacity of suitor— Error committed by 
pleader A<r/d to be error of law. 

A Pleader practising in a Munsifs Court and 
his cousin liad an execution case before tlic 
Munsif, which being unjustifiably struck off, a 
notice signed by the cousin and written out hy 
the Pleader was given to the .Munsif threatening 
him under erroneous legal advice with a suit for 
diunages. On the report of the Munsif the 
District Judge asked the Pleader to apologize, 
which he refused to do. A reference was then 
made against him under S. 14 of the Legal Prac- 
titioners Act. . 

Held, that the reference was incompetent, not 
being one warranted by Clause ( 6 ) of S. 13 of Act 
X\ 111 of 1S79, inasmuch as what was done by 
the Pleader was done in the capacity of a suitor 
in respect of his supposed rights as a suitor and 
of ail imaginary injury done to him as a suitor 
anti it had no connection whatever witli iiis 
professional character or anything done by him 
professionally, /n Wallace, (1S66) i P. C. 
2^3 : 5 C. \V. N. 4S and iS M. L. 1 . 184, appl. 

,, , . , 330, C. I.] 

Held, also, that the error committed hy the 
Pleader was an error of law which could not be 
treated as professional misconduct. 4 C. \V. N. 
663. foil. [P. 330, C. 2.] 

(b) Legal Practitioner — Rights and duties — 
Bench and Bar — Relations between. 

.-\mity and mutual understanding should 
always exist between the Bench and the Bar. 

^ ^ O'. 330. C. 2.] 

(c) Contempt — Contempt of Court — Anony- 
mous communications to Court — Nature of. 

Anonymous communications to a Court 
against a party to a pending case amount to 
gross contempt of Court. [P. 331, C. i.J 

Sarat Ckander Boy Chowdhury , Satya 
Charan Sinha and Dhirendra Krishna 
Hoy — for Petitioner. 

Haw, Churn Llitter — for Opposite Party. 

D. Chatterjee, J.- -Babu Puma 
Chandra Addy is a Pleader practising in 
the Court at Puri. He and his cousin 
Alohes had an execution case before the 
Second Munsif of Puri. On the date fixed 
for sale, the decree-holders found out that 
the sale proclamation had not been duly 
published. They applied for the issue 
of a fresh sale proclamation on the ground 
that the non-publication was due to the 
negligence of the Court officers. If the 
facts were, as stated above, the most 
proper and just course for the learned 
Munsif would have been to grant the 
application. He rejected it, however, and 
struck off the case and the whole cost of 
the execution was lost for no default of 
the decree-holders. They were naturally 
annoyed and, took legal advice as to 
whether they could recover damages from 
the Munsif. Ifc is said that they were 
advised that such a case would lie, their 
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advisers relying on the case of Tarnck- 
nath Mooker/ee v. Collector of Hooghly (i). 
Mohes insisted upon fighting out this case 
and a notice was given to the Munsif 
signed by Mohes but written out by Babu 
Puma Chandra to the following effect : - • 

We have by your illegal and unwarrant- 
able conduct as aforesaid suffered a loss 
of Rs. 7-7-3, being the amount of costs 
incurred as specified below. ..I hereby 
give you notice, that both the afore- 
said Babu Puma Chandra Addy and 
myself shall adopt legal proceedings 
against you for the said sum.” The 
learned Munsif made a report to the 
I.)istrict Judge of Cuttack and the said 
officer instituted proceedings under S. 14 
of the Legal Practitioners Act against 
Babu Puma Chandra for grossly im- 
proper conduct in the discharge of his 
professional duty, inasmuch as the letter 
of notice was in his handwriting and must 
have been written with his knowledge and 
by his advice and inasmuch as he knew 
that no such suit would lie, his action in 
writing it and allowing it to be signed by 
Mohes was not bona ride and was dictated 
by a desire to harass the Munsif. Babu 
Puma Chandra in showing cause said that 
the notice was given under legal advice 
without any intention of harassing the 
learned Munsif and even if the advice 
was wrong, he had acted bona Jidc as a 
litigant in the exercise of his legal rights 
and not as a Pleader acting for a client, 
and no charge of professional misconduct 
would lie. 

The learned Judge asked him to apolo- 
gize, but he chose to stand upon his legal 
rights and did not. The learned Judge 
has, therefore, made this reference under 
S. 14 of the Legal Practitioners .Act, 
holding that the Pleader was guilty of 
grossly improper conduct in the discharge 
of his professional duty. 

It is contended before us that the 
reference is incompetent and should be 
discharged. 

I think that this contention is right. 
What was done in this case was done “by 
an individual in the capacity of a suitor 
in respect of his supposed rights as a 
suitor and of an imaginary injury done to 
him as a suitor, and it had"no connection 
whatever with his professional character, 
or anything done by him professionally.*’ 


See In re Wallace (2), In the matter of 
Jogendra Narayan Bose (3), In re a 
Pleader (4) and In the matter of a first 
grade Pleader (5). The learned Senior 
Government Pleader, who appeared in 
this case on notice from the Court, did 
not support the reference as one war- 
ranted by Clause (6) of S. 13, but he 
said that the language used was intem- 
perate and as the Pleader did not accept 
the invitation of the Judge to make an 
apology, he deserved some censure by this 
Court. The language was perhaps a 
little harsh, but it was the language of 
a litigant smarting from what he consi- 
dered a wilful disregard of his just rights 
merely for the sake of administrative 
despatch when the greater part of the 
fault was not with him but with the office 
of the Court. 'Then, again, the part that 
he took in helping his co-litigant to give 
the notice was an insignificant one : he 
merely copied the letter and refrained 
from joining openly in the assertion of 
what he was advised was his legal right. 
It is admitted by his learned Vakil that 
the advice was wrong, and in the absence 
of malice his client had no right to 
maintain a suit for damages for a judicial 
act, but that does not take the case 
further than this that he and his advisers 
committed an error of law. No doubt the 
error was rather serious in this case, as 
it led to a breach of that amity andj 
mutual understanding which shouldj 
always e,\isl between the Bench and the| 
Bar. Justice to the litigant is the endl 
for which the Bench and the Bar are the 
means and the powers of the one and the 
privileges of the other are ordained for 
the attainment of that end by their 
harmonious co-operation. It is to be 
regretted, therefore, that there was a 
discord in this case. The error, however, 
was nevertheless an error of law which 
cannot be treated as professional mis- 
conduct. See In the matter of a Sarat 
Chandra Guha (6). He has, however, in 
this. Court through his Vakil expressed his 
regret for what has happened and there 
is an end of the matter. 

I may, in this connection, mention that 
while the case was awaiting judgment, I 

(3) (1866) 1 P, c. 383 = 4 Moore P. C. (N. S.) 

140 (P. C.) 

(3) (1901) 5 C. W. N. 48. 

(4) (1908) 18 M. L. J. 184. 

(5) (* 9 o 0 24 Mad. 17. 

(6) (1900J 4 C. W. N.663. 


1) (1870) 13 W. R. 13. 
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received a type-written envelope posted 
at Puri and enclosing some newspaper 
cuttings containing aspersions against 
the Munsif concerned in this case. Babu 
Puma Chandra, through his Vakil, disowns 
all knowledge of this and expresses his re- 
gret that anybody should have done it. I 
accept his statement and hold him blame- 
less in the matter. I think it my duty, 
however, to say that whoever may be 
responsible for the sending of these cut- 
tings in an anonymous cover with a type- 
written superscription which cannot be 
identified, is guilty of a gross contempt of 
Court. It is an attempt to interfere with 
the due administration of justice ; it is 
unfair to the party for whose benefit it is 
done; it is unfair to the party slandered 
who has no means of meeting it, and it is 
unfair to the Court which might, humanly 
speaking, be unconsciously iniluenced 
without being able to deal with the per- 
petrator in due course of law. Conduct 
like this is cow’ardly, ungentlemanly, and 
in the highest degree reprehensible and I 
hope no one connected with the Puri Bar 
had any hand in it. 

In this view of the case, I discharge 
the Rule. 

Beachcroft, J. — I agree that the re- 
ference ought to be discharged on the 
ground that the case is not one within 
S. 13 (6) of the Legal Practitioners Act. 

I am, however, sceptical of the truth of 
the Pleader’s allegation that he took and 
acted on other legal advice in sending 
the objectionable letter to the Munsif. 
But even if it be assumed that it was 
sent with the intention of annoying the 
Munsif, I do not think it necessary to 
take any further notice of the matter. 

We have no explanation from the 
Munsif as to why he rejected the prayer 
for issuing a fresh sale proclamation in 
the execution proceedings, but on the 
facts stated his orders dismissing the 
execution case appear to be wholly in- 
defensible. The Munsif ought to have 
been thankful to the decree-holders for 
bringing to his notice the defect in the 
execution proceedings, and incidentally 
in the working of his office, instead of 
penalizing them for it. Human nature 
being what it is, one must not view the 
action of the Pleader too seriously. 
Having had time for reflection, he would 
have been well advised to accept the 
suggestion of the learned District Judge 
and offer an apology to the Munsif. I 


am not impressed by the offer of an 
apology in this Court at the eleventh 
hour when the Pleader felt that he might 
get into trouble. But in the circum- 
stances the matter may now' be allowed 
to rest. 

I associate myself w-ith the strictures 
of my learned brother on the sending of 
anonymous communications. 

V.B./R.K. 

Rule discharged. 
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SANDERSOX, C. j., WOODKOEFi: AM) 

MOOKKRJEK, JJ. 

In re Gobardhan Seal and another — 
Insolvent — Appellant. 

v. 

Rai Kissori Dassi and another — Res- 
pondents. 

Appeal No. 61 of 1915, decided on 
2nd February. 1916, from the Original 
Order of Ciiaw'dhuri, J., dated i6th 
March, 1915. 

(a) Presidency Towns losolveocy Act (3 of 1909), 
S. 57 — Real owner adjudicated insolvents — 
Subsequent bona tide purchaser for value from 
benamtdar of owner does not acquire any title 
as against Official Assignee. 

A person purLliasing properly from a benami- 
dar vj the owner, subsequent to liis adjudication 
in insolvency under Act III of 1909, does not 
acquire any title to the property as against the 
OAcial Assignee, even though the purchase was 
made bona fide for value and without notice. 
Case-law discussed. |P. 337, C. 1.) 

(b) Presidency Towns Insolvency Act (3 of 1909), 
S. 57 — Real owner adjudicated insolvent^Subse- 
quent bona purchaser from henamid ar 
establish good title by estoppel against Official 
Assignee — Equitable estoppel. 

Per Mooker/ee^ J . — Such a purchaser may 
establish a good title by estoppel against the 
owner, but he cannot do so against the Ofiicial 
Assignee unless the conduct of the Official 
Assignee himself was such as would have made 
the equitable doctrine of e.'^toppel applicable 
against him. [P. 336, C. r.] 

Langford James and G, Sarkar — for 
.Appellant. 

B. K.Lahiri and K . U . Majumdar — 
for Respondents. 

Sanderson, C. J. — Thisw'asa petition 
by Sreemutty Rai Kissori Dassi that 
certain transfers should be set aside and 
should be held to be void as against the 
Official Assignee. 

The petitioner was the mother-in-law 
of the insolvent, and the transfers in 
question were, first of all, a conveyance 
by the insolvent to his wife which was 
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dated the gth of November, 1911, and, 
secondly, a conveyance from the insol- 
vent’s wife dated the i2th of (,)ctober, 1912 
to the appellant, who is the sister-in- 
law of the insolvent, she being the wife 
of the insolvent's brother. 

Now, apparently the mother-in-law, 
Uie petitioner, riled a suit against the 
insolvent in the Small Cause Court for 
Rs. 1,042 on the 7th of September, 1911. 
I'he proceedings in that suit occupied a 
considerable time, as far as I understand, 
and the judgment was not in fact obtain- 
ed until the 23rd of February, 1012. On 
the 27th of February, 1912, the insolvent 
against whom the judgment was obtained 
riled his petition, and he was adjudicated 
an insolvent on the same date. In the 
meantime the insolvent had, as I have 
already stated, on the oih of November. 
19 1 1 purported to convey his share in the 
property in question to his wife. 

Now, the learned Judge who heard this 
petition, after hearing the evidence, came 
to the conclusion that that conveyance 
was a fictitious one, to use his own words 
(at page 94, he says), “Taking all the evi- 
dence into consideration, 1 am of opinion 
that the sale by the insolvent to the wife 
was a fictitious sale.” I understand him 
to mean by that, that the transaction was 
intended to be nothing more than a blind, 
that the insolvent never intended to pass 
the property to his wife, that he intended 
to retain the property and through his 
wife to retain control over it, and in that 
sense it was a fictitious transaction. On 
the face of it, it was a conveyance to the 
wife, but in fact it was no conveyance 
at all. 

On the evidence, I think the learned 
Judge was quite justified in coming to 
that conclusion. I am not going through 
the evidence ; it is unnecessary for me to 
do that : it was read fully 3'esterday by 
the learned Counsel for the appellant, 
and commented upon by him and also by 
the learned Counsel for the respondent. 
Therefore, the position was this : that on 
the 27th of February, immediately before 
the adjudication, the property in his 
share of the premises in question remain- 
ed in him, because, as I have already 
said, this so-called sale was entirely a 
fictitious transaction. The result was 
that the property vested in the Official 
Assignee as soon as the adjudication took 
place. 


What happened afterwards is that on 
the 1 2th of October, 1912, the insolvent's 
wife purported to sell the one-third share 
in the premises to the appellant, the 
sister-in-law of the insolvent. Now, the 
learned Judge has hold that that trans- 
action also was a fictitious transaction. I 
am not prepared to go as far as that upon 
the evidence. I think there are certain 
elements which make me hesitate in 
rinding that that transaction was a ficti- 
tious one, as for instance, there is the 
fact that somewhere near Rs. 3,000 had 
to be found by the person who was put 
forward as the purchaser, namely, the 
appellant. There is no doubt whatever, 
as far as I can see, that there was a 
mortgage upon the premises, that the 
mortgagee was in no way connected with 
the insolvent or his wife or the purchaser 
— he was a total stranger- and that upon 
the sale by the insolvent’s wife to the 
appellant that the mortgage was paid off 
to the e.xtent of Rs. 1.150. In addition to 
that, within two or three days after this 
transaction, a house was bought for 
Rs. 1,700 in the name of the insolvent’s 
wife, and the vendor of that property 
was a man, whose name was Babu Kali 
Kumar Pyne : and, there again, I cannot 
find any trace that Babu Kali Kumar Pyne 
was in any way connected with the insol- 
vent, his wife or the purchaser. There- 
fore, it must be taken that the vendor of 
that property and the mortgagee, who 
were total strangers to these parties, 
were paid the sum of Rs 2,850, and it is 
difficult for me on those facts to come to 
the conclusion that this second trans- 
action was a fictitious transaction. 

I herefore, if it were necessary for 
me to come to a definite conclusion, I 
should be inclined to say that this trans- 
action has not been proved to be a ficti- 
tious transaction. However, for the 
purpose of my judgment I will assume 
that it was not a fictitious transaction 
and that it was a bona fide purchase by 
the appellant. But even assuming that 
conveyance to be a bona fide conveyance 
and assuming that the purchaser had no 
notice — I am only assuming that in her 
favour — I am bound to say that I think 
there are facts which would give rise to 
very serious consideration as to whether 
the appellant, the purchaser, who was 
the sister-in-law of the insolvent, did 
not know all about the circumstances 
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under which the first transaction took 
place — I say even upon the above-men- 
tioned assumption I still think that the 
conveyance of 12th October, 1912 cannot 
be upheld as against the Official Assignee, 
and for this reason ; Inasmuch as the first 
transaction, namely, that of the 9th of 
November, -1911, has been'rightly held 
to be a fictitious transaction and nothing 
more than a fictitious transaction, the 
property vested in the Official Assignee. 
S. 57 of the Presidency Towns Insolvency 
Act provides : — 

Subject to the foregoing provisions 
with respect to the effect of insolvency on 
an execution and with respect to the 
avoidance of certain transfers and pre- 
ferences, nothing in this Act shall invali- 
date in the case of an insolvency (a) any 
payment by the insolvent to any of his 
creditors ; {b) any payment or delivery 
to the insolvent ; (c) any transfer by the 
insolvent for valuable consideration ; or 
id) any contract or dealing by or with 
the insolvent for valuable consideration : 

Provided that any such transaction 
takes place before the date of the order 
of adjudication and that the person with 
whom such transaction takes place has 
not at the time notice of the presentation 
of any insolvency petition by or against 
the debtor.” 

Therefore, in order 10 make any of the 
above-mentioned transactions with the 
insolvent, which takes place after the 
presentation of an insolvency petition by 
or against the debtor, valid, two things 
are necessary: (i) The transaction must 
take place before the date of the order 
of adjudication, and {2) the person with 
whom the transaction takes place must 
have no notice of the petition. 

Now, I will assume that the lady in 
question had no notice, but it is quite 
clear that the transaction in this case, 
namely, of the 12th of October, 1912 
took place after the order of adjudica- 
tion : and, therefore, in my opinion, it 
cannot be held to be a valid conveyance 
as against the Official Assignee, because 
it must be taken in this case that the 
transaction of the 1 2th October, 1912, was 
in effect a transaction between the insol- 
vent himself and the appellant. Now', the 
cases which Mr, James has quoted do not 
seem to me to be really relevant to this 
question ; provided that it is once 
recognized that the first transaction, 
namely, of the 9th of November, 19x1, 


w'as nothing more than a fictitious trans- 
action, and the second transaction must be 
regarded as between the insolvent himself 
and the appellant on the other. 

The case upon which j\Ir. James has 
placed the greatest reliance in I?i re 
Slobodinsktj, Ex parte Moore (i) and the 
judgment of Mr. Justice Wright at 
page 524. I’he conveyance in that case 
was by Slobodinsky to a Company. 
Mr. Justice Wright in the first instance 
had to consider the eliect of that convey- 
ance, just as we have to consider the 
effect of the conveyance to the wife. 'I’he 
learned Judge in this case has held that 
the transaction was a fictitious trans- 
action. and I agree with him. Now, what 
Mr. Justice Wright held in that case was 
that the conveyance to the Company was 
a fraudulent conveyance liable to be set 
aside on certain events happening ; still, 
it was a conveyance by whicli it was 
intended by the debtor to pass the 
property, and a conveyance which would 
pass property to the Company until the 
conveyance was set aside. He says : 

1 his having been a fraudulent convey- 
ance or transfer of tiie debtor’s property 
so far as he was concerned, how does the 
law stand t One case which the trustee 
might make might be that the Company 
was an entirely sham Companj-, that it 
was really the debtor himself, and that 
tlie conveyance to the Company ought not 
to stand inasmuch as it was in substance 
a conveyance to himself. 1 am not, how- 
ever, prepared to go that length and to 
say that 1 think this was entirely a sham 
Company. It seems to me that Millinsky’s 
business was a genuine one, and the bona 
Jide transfer of his business to the Com- 
pany and his presence on the board are 
elements that go some w-ay to show that 
there was an independent Company. 
There are also some bona shareholders 
who hold some 66$ shares. I think there 
was some prospect of the success of the 
Company, and that it was not a mere 
fiction.'^ If he had held that it was a 
mere fiction, I gather from his judgment 
that it would not be necessary for him to 
consider the other points which he did in 
that case. It has been held in the present 
case that the conveyance which purport- 
ed to be made by the insolvent to his 
wife was a mere fiction, and, therefore, 
that distinguishes the present case from 

(i) O903) 2 K. B. 517-72 L. J. K. B. 883 = 

89 L. T, 190* 
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Slohodinsky\s case (i), on which so much 
reliance has been placed. 

Another case, In re Hart ; Ex parte 
Green (2), that was cited raises a differ- 
ent question. The facts, broadly speak- 
ing, were these : A certain gentleman 
Mr. Hart, who was a Director of a 
Company, transferred, as far as we know 
perfectly bona pde, some shares of the 
Company to his daughter Miss Hart, on 
the 14th of October, 1909. On the 13th 
of .April, 1910, his daughter sold these 
shares to Miss Lomas for good considera- 
tion, and Miss Lomas had no notice of 
the act of bankruptcy committed by 
Mr. Hart. But in the meantime Mr. Hart 
had on the 31st of March, 1910, commit- 
ted an act of bankruptcy, and there was 
a receiving order on the 22nd April, 1910. 

1 draw attention to that date because 
that date was not only after the volun- 
tary settlement by Hart to his daughter, 
but it was after the sale by the daughter 
to the appellant. 'I’here was a great 
distinction between that case and the 
present. In Hart's case (2) there was a 
voluntary settlement which passed the 
property or was intended to pass the 
property to his daughter, and the trans- 
action which passed the property to the 
claimant Miss Lomas was between Miss 
Lomas on the one hand and Miss Hart 
on the other. In the present case the 
transaction must be taken to have been 
between the claimant, Mr. James’ client, 
on the one hand, and the insolvent on the 
other hand, because the conveyance of 
the 9th of November, 1911 was nothing 
more than a fictitious transaction, the 
property remaining in the insolvent until 
the adjudication. 

For these reasons, I do not think this 
case is covered by those two decisions. 

I think it is clear that inasmuch as the 
conveyance of the 12th of October, 1912 
was not made until after the adjudication 
of insolvency, which took place on the 
27th of February, 1912, that transfer 
ought to be set aside, as against the 
Official Assignee. 

I have only one word to add and 
that is this : Mr. James says that it 
is very hard upon the purchaser. It 
may be ; but on the other hand, one 
has to remember that this estate is 
in insolvency, and there are creditors, 


(2) (1912) 3 K. B. 6=»8i L. J. K. B. 1213 = 
107 L. T. 368. 


and the rights of the creditors have to be 
considered just as much as the rights of 
the purchaser of this particular property ; 
and it seems to me that if we were to 
hold contrary to the above conclusion we 
might as well have no insolvency laws at 
ail, because all that would be necessary 
for the insolvent to do would be to 
imitate the conduct of the insolvent in 
this case, and he would then be able to 
defeat the claims of any creditor or 
creditors whom he wished to damage. 

For these reasons, I think this appeal 
should be dismissed with costs. 

Woodroffe, J, -The conveyance by 
t^he insolvent to his wife was clearly a 
benami. It may be a question whether 
the judgment under appeal can be sup- 
ported in so far as it holds that the sale 
to Srimati Lakhi Priya was fictitious in 
the sense of benami. There are grounds for 
thinking that it was an arrangement made 
in pursuance of the original benami with 
a view to defeat and delay the creditor, 
the respondent. It is not necessary, 
however, to determine this question, as 
the second conveyance which was really 
that of the insolvent, having taken place 
after the adjudication, cannot stand. It 
was sought to be effected after the title 
to the insolvent’s property has vested in 
the Official Assignee. I am myself not 
disposed to think that the party who 
took under this conveyance was unaware 
either of the previous benami or of the 
insolvency, for it is to be observed that 
the parties are all related to one another 
and not strangers. There is, therefore, 
in my opinion no hard case here as 
alleged. But in any case the conveyance 
is not protected, having been made after 
the adjudication. 

I agree, therefore, that the appeal 
should be dismissed with costs. 

Mookerjee, J. — This is an appeal from 
a determination by Mr. Justice Chaudhuri 
that the title claimed by the appellant 
cannot prevail as against the Official 
Assignee. The disputed property is 
the share of the insolvent in his 
dwelling-house. On the gth Novem' 

ber, 1911 he executed a conveyance in 
favour of his wife in respect of this share. 

On the i2th October, 1912 the wife exe- 
cuted a conveyance in respect of the same 
property to the present appellant. In 
the interval, there had been dealings with 
the property by the wife who on the i6th 
May, 1912 executed a mortgage, and on 
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the 7th June following executed a deed 
of further charge thereon ; these incum- 
brances were discharged on the 12th 
October, 1912. Ihe adjudication in in- 
solvency was made on the 27th February, 
1912. 

The case for the appellant is that she 
acquired a good title to the property, 
because she acquired it in good faith and 
for consideration from the wife of the 
original owner, who had effectively dives- 
ted himself of all interest therein before 
his adjudication as an insolvent. Mr. 
Justice Chaudhuri has found upon the 
evidence that the conveyances of the 9th 
November, 1911 and the 12th October, 
1912 were both fictitious transactions. 
The correctness of the finding as to the 
true nature of the first of these deeds is, 
I think, unimpeachable. No considera- 
tion passed from the wife to the husband 
at the time when the conveyance was 
executed and registered. The deed was. 
besides, executed at a time when the 
transferor was in a state of considerable 
pecuniary embarassment. Indeed, a suit 
had already been instituted against him 
on the 7th September, 1911 by his moiher- 
m-law in the Calcutta Small Cause Court 
for recovery of a large sum of money ; she 
subsequently obtained a decree against 
him on the 25th February, 1912, and now 
impeaches the title of the appellant as a 
nominal transferee. .As regards the con- 
veyance of the i2th October, 1912, how- 
ever, I am not prepared, upon the record 
as It stands, to adopt the conclusion of 
the Trial Judge. The evidence makes it 
plam that some consideration was paid 
by the purchaser to the vendor on the 
basis of this conveyance, and the money 
was apparently applied, partly in di.s- 
charge of the debt due to the encumbran- 
cer Norendra Krishna Mitra, and partly 

to one Kali Kumar Pyne, who 
sold a house to the wife of the insolvent 
on the 14th October. 1912, There is 
nothing to indicate that the transactions 
with Norendra Krishna Mitra and Kali 
Kumar Pyne were not perfectly genuine, 
ihe question consequently arises, in what 
way is the position of the appellant 
affected by the fact that the lady who 
transferred the disputed property to her 
was the holder of a nominal conveyance 
from her husband. 

^®ngford James has contended 
that the position of the wife under the 
nominal conveyance of the 9th Novem- 


ber, 1911 is analogous to that of a person 
who accepts a voluntary settlement 
under the Jaw of Fngland. In my 
opinion, this view cannot possibly be 
sustained. It is well settled that when 
there is a fictitious transaction with 
regard to a property, no title passes, not- 
withstanding the execution and registra- 
tion of the documents ; the transaction 
may fittingly be described as essentially 
a mask of the real ownership. In this 
case, notwithstanding the execution of 
the conveyance by the insolvent in favour 
of his wife, he continued to be the owner 
of the properly; he never intended to 
divest, and, consequently, never did, in 
fact or in law, divest himself of the 
ownership thereof. There is ample 
authority for the position that a benami- 
dar is in no sense an owner of the 
property. For instance, the Judicial 
Committee observed in the case of 
Musammat Thukrain Sookraj Kooioar v. 
Governynent (3) that the real owner may 
sue the ostensible owner to establish his 
title and to recover possession. Phis 
view can be maintained only on the 
hypothesis that the title has never passed 
from the real owner under the convey- 
ance executed by him. Conversely, it 
was held by the Judicial Committee in 
the case of Uamannqra Narain v. Maha- 
stindiir Kunwar (4) that if the holder of 
the deed attempts to enforce his apparent 
title against the real owner, the latter 
may establish the real nature of the 
transaction and thus successfully defend 
himself against an unfounded claim. It 
has further been ruled by the Judicial 
Committee that the creditors of the real 
owner may seize the property in satisfac- 
tion of their claim against him on the 
assumption that he has never divested 
himself of his title thereto : Musadee 
Mahomed Cazum Sherazee v.Meerza Ally 
Mahomed Shoostry (5) and Abdul Hye v. 
Mir Mahammed Bozaffer Hosseinib) . Con- 
versely, it has been ruled that if the credi- 
tor of the nominal owner attempts to 
seize the property as his, the real owneris 
competent to intervene and stop the exe- 
cution : Tara Soonduree Debee v. Oojul 


(3) (1870-72) 14 M. I. A. 112-2 Sar P. C. 

J- 705- 

(4) (1874) *2 L. R. 433*3 isar P. C. 

J* 277. 

(5) (1854-57) 6 M. I. A. 27 =8 Moo. P. C. go 
= i Sar. P. C. J. 489 (P. C.). 

(6) (1884) 10 Cal. 616=11 I. A. 10 (P.C.). 
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Monee Dossee (7). 'I'he true position, thus, 
is that notwithstanding the execution of 
theconveyance of the gth November, 191 1, 
the husband still continued to be in fact 
the owner of the property. What then 
was the legal effect of the adjudication 
order passed on the 27th February, 1912? 
The property, by operation of law, vest- 
ed in the Ofiicial Assignee. Consequently, 
when we turn to the conveyance of the 
i2th October, 1912, executed by the 
wife in favour of the appellant, the 
inference becomes irresistible that she 
did not acquire any title, as she took her 
conveyance from a person who herself 
had no title whatsoever. It may be con- 
ceded, as repeatedly ruled by the Judi- 
cial Committee [Ram Coomar Koondoo 
v. John (8), Mahomed Mozuffer B'ossein v. 
Eishori Mohun Ron (9) and Lnchmiin 
Chunder Geer Gossain v. A'alli Churn 
Singh (10)], that if the property had still 
continued with the husband, the appel- 
jlant might have established a good title 
by estoppel against him on proof that 
she was a bona fide purchaser for value 
without notice of his secret title. It 
is not suggested that there was any thing 
in the conduct of the Official Assignee 
himself which would make the equitable 
doctrine of estoppel applicable against 
him ; consequently, there is no room for 
application of the class of cases of 
the type of Trough/on v. GitUy (ii), In 
re Rawbone's Trust (12), Tucker w Hcrna- 
man (13), Engleback v. Nixon (14), 
Wadlmg v. Oliphant (15), Ex parte Boll- 
and, In re Dysart (6) and Ex parte 
Cooper, hire Green (i"]). Consequently, 
the only question we are called upon 
to consider is, whether the title by estop- 
pel which might have been claimable 
against the owner by reason of his con- 
duct may, after his adjudication, be 


(7) (1870) 14 w. R. nr. 

(8) {1873) II B. L. R. 46=18 W. R. r66 
(P. C.). 

(9) (1895) 22 Cal. 909 = 22 I. A. 129 (P.C.). 

(10) (1873) 19 W. R. 292. 

(11) (1766) Ambler 629 = 27 E. R. 408. 
(i 2 H» 857 ) 3 K- & J. 476=112 R R. 243 = 

63 E. K. 1197- 

(13) (1853) 4 De. G. M. & G. 395=102 R. R. 
186 = 22 L. J. Ch. 791. 

(i 4 > 11875) 10 C. P. 645 = 44 L. J. C. P. 396 = 

32 L. T. 881. 

(15) (1875) 1 Q. B. D, 145 = 45 L- J- Q- B 173 

33 L. T. (N.S.) 837- 

(16) (1878) 9 Ch. D. 312=47 L. J. Bk. 74 = 38 
L. T. 693. 

(17) <1878) 39 L. T. 260. 


claimed equally as against the Official 
Assignee by a person whose title has 
accrued after the adjudication order. In 
my opinion the answer must be in the 
negative. If the contention of the appel- 
lant were to prevail, the fundamental 
policy of the bankruptcy laws would be 
defeated. The policy is that as soon as 
an adjudication order has been made, 
the enure estate of the insolvent should 
vest in the Official Assignee for the 
benefit of his creditors- In a limited 
sense, the Official Assignee may be 
deemed the representative of the insol- 
vent : but he cannot, for all purposes, be 
regarded as his successor-in-interest ; for 
the property is vested in him with a view 
to paralyse the hand of the insolvent, who 
becomes by operation of law incompetent 
to deal with the estate to the detriment 
of his creditors. If the appellant were 
to succeed in her contention, the result 
would follow that although the insolvent 
himself could not possibly convey a good 
title to her after the adjudication order, 
yet it was open to him, through the 
medium of his nominal transferee, to 
effectuate the same fraudulent purpose. 
It would be lamentable if the beneficent 
object of the bankruptcy laws were 
permitted to be circumvented by so trans- 
parent a device. 

The contention of the appellant is, I 
may add, in no way assisted by the 
cases discussed in the course of argument 
namely, In re Vansittart, Ex parte 
Brown (18), In re Brail, Ex parte 
Norton T ig^, In re Carter and Eenderdine's 
Contract (20). In re Slobodinsky^ Ex parte 
Moore (i). In re Hart, Ex parte. Green (2) 
and In re Branson y Ex parte Moore (21). 

1 hese decisions are distinguishable on 
two obvious grounds. In the first place, 
the persons who claimed protection 
there as against the trustee in bankruptcy 
derived their title from a person who had 
acquired a real title from the insolvent 
under a voluntary setlement. In the case 
before us, the person from whom the appel- 
lant claims title was at no time, in law or 
in fact, the owner of the disputed property. 

In the second p\z.cQ, the title of the persons, 


(18) (1893) 2 Q. B. 377 = 62 L. J. Q. B. 279. 

(19) (1893) 2 Q. B. 381=5 R. 440=69 L. T. 

323. 

(20) (1897) i Ch. 776 = 66 L. h Ch. 408 = 76 
L, T. 476. 

(21) (1914) 3 K. B. 1086 = 83 L J. K. B. 1763 
= 30 T. L. R. 604. 


1916 


Nistarini Dassva V. Sarat Chandra Moju 


MDAR 


who were afforded protection, had 
accrued before the receiving order was 
made. In the case before us, the title 
of the appellant accrued after the ad- 
judication order had been made, and was 
in essence a title derived from the 
insolvent himself. 

Finally S. 57 of the Presidency Towns 
Insolvency Act, to which reference has 
been made, does not avail the appellant, 
in the absence of both the elements 

requisite to make that provision applicable. 

In the first place, the title of the appel- 
lant was not acquired before the order of 
adjudication was made. In the second 
place, it is not shown that the title was 
acquired without notice. It is reasonably 
plain, in all the circumstances disclosed 
m the evidence, that the appellant was 
aware of the circumstances of the in- 
solvent and cannot be deemed a purchaser 
without notice ; and there can be no 
question that unless she is a purchaser in 
good faith, she cannot be afforded pro- 
tection in insolvency proceedings [Ex 
^rte Babbidge, In re Pooley (22), In re 
Badham, Ex parte Palmer (23), Shears v 
Goddard (24), In re Jukes, Ex parte 
Official Beceiver (25) and In re Dunkley 
(P Son, Ex parte Waller (26)] . 

On these grounds 1 hold that the order 

made by Mr. Justice Chaudhuri must be 

affirmed and this appeal dismissed with 
costs. 

V.B./R.K, 

Appeal dismissed. 


W^."r. 646^*^ 8 t). 367=38 L.T. 663 = 26 

( 23 ) ( 1893 ) 10 Morrell 252 — 69 I T 3?6 = 
5 R* 521 . ^ 

74 L. ). Q. B. 344 = 

50 W. ^ = L. J. K. B. „o = 
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Decree of Offg. Sub-Judge, Jessore, dated 
17th February, 1913. 

^ <5 of 1908), O. 1, R. 10- 

riaintiff by bona ft, e mistake erroneously 

represented— Plaintiff allowed to rectify mis- 

take and appear personally— It does not amount 

to addition of a party- Substance and not form 

IS to be considered— What is bona ,uie mistake 
stated. 

W here by a bona fide nustaUe it is eironeously 
supposed that a plainiiif should be represented 
in a particular \Nay and ^ubseq^entIy tlie plain 
titt is peimitted to rectify the niiMake and 
appear personally, this does not amount to the 
addition of a new plaintiff within the meaning 
of S. 22 of the Limitation Act. 14 Cal 400 
2 All. 296 and 32 Cal. 5S2, foil. \V. 3-5,^, c. i.J 

In matters of this kind the substance is to be 

looked to rather than the fortn. 6 W. R (P C) 

43 and 16 Ca). 40 (I*. C.) full. |P. c'. 

Where a mistake is not made deliberately and 
where it is honestly made, the mi.stake is bona 

fi*- 338. C. 1. 1 

fb) Limitation Act (9 of 1908), S. 22— Where 
plaintiff erroneously represented was brought 
on record— It does not amount to addition of 
party and S. 22 does not apply. 

^^htre, therefore, a suit upon a repisteied 
mortgage-bond was originally instituted within 
the period of limitation by a widow not for her 
own benefit, but as administratix for the benefit 
of her son.s, and subsequently the names of the 
sons were added as plaintiffs after the period of 
limitation : 

(i) that the change wa.s one of form 
only and not of substance and that there was no 
introduction of new plainiilts when the sons 
were brought on the record; 

[P. 338, C. 2 A P 359, c. i.j 

(2) that, therefore, the suit was not barred. 

CP* 339. C. i.i 

Brojo Lai Chakravarti and Harendra 
Nath Ganguly — for Appellants. 

Sarat Chandra Boy Choudhry, Satya 
Chandra Sinha zndB/iudar Haider— ior 
Respondent. 

Judgment. — This appeal arises out oi 
a suit upon a registered mortgage-bond. 
The Munsif decreed the suit. In the 
Court of first appeal the suit has been 
dismissed on the ground of limitation. 
The plaintiffs appeal now to this Court. 

The bond was executed in October 
1895, ffue date being April 1900. It 
was executed in favour of one Gopal 
Chandra De. The suit was brought on 
the 29th April, 1911, shortly before the 
expiry of 12 years after the due date by 
the widow of Gopal Chandra De, who 
had been appointed administratrix to his 
estate. On the 30th November, 1911, the 
widow presented a petition supported by 
an affidavit stating that her Pleader had 
discovered that her powers as adminis- 
tratrix had come to an end before the 
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suit was instituted. It appeared that 
under the Letters of Administration her 
appointment as administratrix was to 
terminate when the eldest son of Gopal 
Chandra De attained majority and this 
had occurred some years prior to the 
institution of the suit. She prayed that 
the three sons of Gopal Chandra De who 
were his heirs should be added as plain- 
tihs. I’he Munsif made the order prayed 
for. It will be observed that the three 
sons were added as plaintiffs some 
months after the period of limitation had 
expired. 

The order of the Munsif was made 
under Clause (i), R. lo, O. i of the first 
Schedule to the Code of Civil Procedure. 
'The Munsif held in the terms of the 
clause that the suit had been instituted 
through a bona fide mistake in the 
name of the wrong person as plaintiff 
and accordingly ordered that the right 
persons, namely, the three sons, be added 
as plaintiffs. He held the suit was not 
barred by limitation and decreed it on 
the merits. 

'I’he learned Subordinate Judge has 
held in rirst appeal that the mistake 
was not bona Jide. In his opinion 
fide means with due care and attention 
and he held that with the least care 
and attention, the plaintiff could well 
understand that her powers had come to 
an end. He inferred that the suit must- 
be taken to liave been instituted when the 
three sons came in as plaintiffs. This was 
after the period of limitation. He accord- 
ingly dismissed the suit without going 
into the merits. 

We are of opinion that the Court of first 
appeal erred in the interpretation of the 
•word bona fide. Where a mistake is not 
made deliberately and where it is 
honestly made, the mistake is bona fide. 
The widow was illiterate and pardanashin. 
The eldest son was 26 when the suit was 
brought, but it is clear from his deposi- 
tion that he is not very intelligent. He 
says that for the last five or seven years 
he looks after his suits and collection of 
rent, but it is not said in whose name 
these suits bo which he refers were institut- 
ed. The management was really done, it 
seems, by agents. No dishonest motive 
can be suggested : the mistake was 
brought to notice by the widow herself. 
We hold that the mistake was bona fide 
and that the order adding the three sons 


as plaintiffs was properly made under 
Clause 1, R. 10, O. i. 

It is then contended that the provisions 
of S. 22, Indian Limitation Act, apply, 
which are to the effect that where 
after the institution of a suit a new 
plaintiff or defendant is substituted or 
added the suit shall, as regards him, be 
deemed to have been instituted when he 
was made a party. 

I he contention is that even though 
it be held that the three sons were 
properly added as plaintiffs yet, inas- 
much as this was done after the period of 
limitation had expired, the suit must 
under the provisions above referred to 
be held to be barred. 

In the present case, however, when the 
suit was originally instituted within the 
period of limitation it was instituted by 
the widow not for her own benefit, but as- 
administratrix for the benefit of the three! 
sons. They were the real persons through-j 
out who were to benefit. 'I'he change that 
was made after the period of limitation 
was one of form only, not of substance. 

In the case of Subodini Debi v. Cumar 
Gajioda Kani Roy (i) it w-as held that 
where a suit was originally instituted in 
the name of a manager and the names of 
the employers were subsequently sub- 
stituted as plaintiffs after the period of 
limitation, the suit was not barred. It is 
true that the decision rests partly on a 
consideration of the wording of the Code 
as it then stood. The learned Judges 
say, ‘ the answ-er is that this suit is the 
original suit and was brought in time.” 
This is a general observation, the prin- 
ciple of w’hich is applicable to the present 
case. 

In the case of Manni Kasundkan v. 
Crooke (2) where a suit was brought 
originally against a Municipal Committee 
represented by the Secretary, instead of 
by their President, as it should have been, 
and where the plaintiff applied after the 
expiry of the period of limitation for sub- 
stituting the name of the President for 
that of the Secretary, it was held that by 
reason of such substitution the suit could 
not be deemed to have been instituted 
against the Municipal Committee when 
such substitution was made. The judg- 
ment was referred to in the case of Baja 

(1) (1887) 14 Cal. 400. 

(2) {1878-80) 2 All. 296. 
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Peary Mohan Mookerjee v. Narendra Nath 
Mookerjee (3). in which the learned Judges 
-Stated the rule to be that where relief is 
originally claimed against a party who 
has to be represented by some person, the 
proper representation of that party sub- 
sequently^^made has not the effect of 
adding a ‘new defendant'* to the suit 
We are of opinion that a similar principle 
IS applicable to a case such as the present 
where by a bona fide mistake it is 
cfToneously supposed that a plaintiff 
should be represented in a particular way 
and subsequently the plaintiff is permit- 
ted to rectify the mistake and appear 
personally, this is not the addition of a 
new plaintiff within the meaning of 
S. 22 of the Limitation Act. 

That in matters of this kind the sub- 
stance is to be looked to rather than the 
form will be apparent from the judg- 
ments of the Privy Council in the cases 
of V/iurr/i Das Pandey v. Shama Soondri 
Z>wiah (4) and Hari Saran Moitra v 
Bhubaneswari Debt (5). in both these 
cases a minor was treated as if he had 
been a party to the litigation, although 
in fact he never had been made a party 
and the litigation had been prosecuted 

personal capacity. 

Ihe suit must, their Lordships say in 
the first case, ‘ be considered to have 
been prosecuted by her in her name for 
the minor’s benefit So. in the present 
case, the suit must be considered to have 
been originally instituted by the widow 
for the benefit of her sons and there was 
thus no introduction of new plaintiffs when 
the sons were brought on to the record. 

We hold that the suit was not barred 
oy limitation. We set aside the judg- 
ment and decree of the learned Subor- 
dinate Judge and remand the case for 

disposal on the merits. Costs to abide 
the result. 

V. B./r. k. 


Decree set aside ; Case remanded. 


(3) (1905)32 Cal. 582. 

(5) (1889) 16 Cal. 40=15 I, A. iQ5 (p. c.). 
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Chittv and Walmslkv, JJ. 

Atul Hazra and others — Petitioners 


V, 

Uma Charan Cha7igdar and others - 
Opposite Party. 

Criminal Revn No. 188 of 1910 
decided on loth March. igi6. 


r, c.. ot 1898 ), S. 145-Proceeding 
under S. 145— Land purchased in execution of 
decree ^d delivery of possession obtained by 

decree.holder— Judgznent'debtor should not be 
allowed to retain possession of same as against 
aecree«holder auction-purchaser. 


In a proceeding under S. 145, Criminal Pro- 
cedure Code, concerning a land which wa> 
purchased and of which delivery of possession 
was obtained by a decree holder, the judgment, 
debtor should not be allowed to retain posses- 
sion of the same a^ against the decree-holder 
auction-purchaser so as to drive him back to the 
Civil Court for a further declaration of his 
right, even though it is found tliat the decree- 
holder was never in .actual possession and the 
judgment-debtor greu crops upon the land 
40 Cal. 982, disc. : P. 339, c. . p. q , j 


Manmatha Nath Mukerjee for Peti 
tioners. 


Dasarathi Sanyal and Debenda Narain 
B/iattacharjee for Opposite Party. 

Judgment. — In this case, the five 
petitioners, who are the second party to 
the proceedings, obtained a decree against 
Bhusan Changdar (one of the first party) 
and Nando Changdar, who are entitled 
to an undivided one-fourth share in a 
property. This one-fourth share was 
brought to sale in execution and was 
purchased by the decree-holders. They 
obtained delivery of possession through 
the Court. The present proceedings 
were taken between the first party, of 
whom Bhusan Changdar, one of the 
judgment-debtors, was one, and the second 
party who were the decree-holders. The 
learned Magistrate has found that, though 
the second party are undoubtedly entitled 
by virtue of their purchase to an undivid- 
ed one-fourth share, they were never in 
actual possession of the property and that 
the crop was grown entirely by the first 
party. He has accordingly declared in 
favour of the possession of the first party 
and directed the second party to to 
the Civil Court. 

We do not think that the order in this 
particular case can stand. It seems con- 
trary to all principles of Justice that a 
judgment-debtor should be allowed to 
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retain possession against his decree- 
holder \vho has actuallv been siven 
possession against him by a Civil Court, 
and, in a criminal proceeding, to assert 
that possession and. by force of the order 
of the Magistrate, drive the decree- 
holder and auction-purchaser back to the 
Civil Court for a further declaration of 
his righi. This element in the case 
before us distinguishes it from the case 
of Basanta Kumari Dasi v. Mohesli 
Chandra Laha (i). With the principles 
laid down in that case we are fully in 
accord. U'e think that the present order 
vannot be allowed to stand and must be 
set aside and we order accordingly. 

ff there is still any likelihood of a 
breach of the peace, the Magistrate will 
have power to take steps under S. 107, 
Criminal Procedure Code, to bind down 
the aggressive parties. 

V.li./k.K. 

Order re7'ersed. 

(1 ) (Oji 3) 40 Cal. 9S2 = 19 I. c. 541. 
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Jknkins, C. J. and Woodkokke 

AND MOOKEKJKK, JJ. 

yohn Innes Marshall —OpposiiQ Party 

— .Appellant. 

V. 

Grandhi Venkata liatnam — .Applicant 

— Respondent. 

Appeal No. 30 of 1915, decided on 
28th .\prii, 1915, from the Original Order 
of Greaves, J, dated 31st March, 1915. 

Contempt of Court — iDjunctioo against firm — 
Disobedience by assistant servant or agent is not 
contempt as not named in order. 

Where an injunction is issued by a Court res- 
training the defendant firm from disposing, 
selling or dealing in any manner with the goods 
referred to in the plaint, but where the injunc- 
tion makes no mention of X an assistant in the 
firm or of servants and agents. 

Heldy that X not being named in the order 
cannot be punished for contempt of Court for 
disobeying the injunction. jP. 340, C. 2.] 

Zorah and Hyam- -for Appellant. 

N. Sircar and C. C. Ghose -for Res- 
pondent. 

Jenkins, C. J. — This is an appeal 
from an order of Mr. Justice Greaves, 
which has been treated before us as 
an order finding that there had been 


a contempt by the appellant Marshall 
which merited, if not imprisonment, at 
any rate the payment of the costs of the 
motion. I'he notice of motion called 
upon J. I. Marshall, an assistant of the 
defendant firm, to take notice that on 
Monday, the 29th of March, 1915, an 
application would be made on behalf of 
the plaintiff for an order that he, J. I. 
Marshall, do stand committed to the 
custody of the Superintendent of the 
Presidency Jail for having committed a 
breach of the injunction granted by 
Mr. Justice Greaves on the 20th March, 
19^5. restraining the defendant firm, 
their servants and agents from disposing, 
selling or dealing in any manner with the 
goods referred to in the plaint. That 
notice of motion is erroneous, for the 
injunction makes no mention of Mr. Mar- 
shall or of servants and agents. It 
necessarily follows from this that the 
procedure which had been adopted was 
misconceived. The proceeding against] 
Mr. Marshall, if any, should have been 
for assisting in a contempt of Court. 
But the case need not be disposed of on 
that ground, because on the merits it has 
not been made out that Mr- Marshall in 
any way assisted in a contempt of Court. 
He did nothing. He did not dispose of, 
sell or deal with the goods nor did he in 
any way assist in disposing, selling of or 
dealing with them after service on him of 
the injunction. All that he did was done 
prior to the injunction. It has been 
suggested before us that he is in some 
way responsible for the delivery which 
is said to have taken place after the in- 
junction. Rut on the facts it appears, 
that the delivery was prior to the injunc- 
tion. There was no contempt or partici- 
pation in contempt on Mr. Marshall’s 
part. In my opinion the order of the 
learned Judge is erroneous and must be 
set aside and the motion dismissed with 
costs of the hearing before Mr. Justice 
Greaves and before us. 

Woodroffe, J, — I agree. 

Mookerjee, J. — I agree. 

V.B./R.K. 

Order set aside. 
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Chittv and WALMSLEV. ,TJ. 

P. L. Causley — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 921 of 1915, 
decided on 20th December, 1915. 

Indian Penal Code (45 of i860), Ss. 463 and 
464 Signing of certificates by purchaser of 
revolvers in false name and address amounts 
to forgery. 

The signing by a purchaser of revolvers and 
ammunition of certificates, required for the 
identification of the purchaser, in a false name 
and with a false address, amounts to forgery, as 
the act though not dishonest is fraudulent, 
i Den. C. C, 492; 9 Cal. 53 and 25 Cal. si:. 
^PP*- IP. 34C C.‘ i.j 

Norton and Santosh Kumar Bose — for 

Appellant. 

Orr- for the Crown. 

Judgment. — In this case the appellant 
Phillip Lloyd Causley was found guilty 
on three charges under S, 465, Indian 
Penal Code, and sentenced to two years' 
rigorous imprisonment, i. e.. eight months 
on each charge. The appellant is stated 
in the ^tagist^ate’s judgment to be a lad 
of r6 or 17 years of age. We are told by 
his mother that he is only 15. The 
appeal was admitted on the question of 
sentence, but has been argued before us 
also on the question of law arising in the 
case. The facts are not in dispute. 
They are fully set out in the judgment of 
the Magistrate and need not be re-stated 
here. The question is whether the sign- 
ing of the certificates in a false name, and 
giving in each case an address which was 
not his, amounts to forgery on the part 
of the appellant. It may be that the 
action of the appellant was not “dis- 
honest,’* taking that word in the sense 
ascribed to it by the Indian Penal Code, 
hs. 23 and 24. There can, ho wever, be 
Indoubt that he acted “ fraudulently.” 
Wis intention was undoubtedly to deceive 
both the firms, who sold him these 

revolvers and ammunition, and also the 
government, which has prescribed the 
^rmalities to be observed in such sales. 

e must be taken to have known that 
the certificate w'as required for the identi- 
fication of the purchaser and the weapons 
purchased. This purpose he deliberately 
defeated by his action in making out 
alse certificates. His acts came directly 
within the definition of forgery as contain- 


ed in bs. 463 and 464. Indian JV-na) Codr. 
I he cases of Reg v. Toshack (i). Empress 
V. Dhuntan Razee (>) and Queen-Empress 
\ Abbas Ali ^3) are in point and support 
the view which we take in this case. Tlu- 
conviction must, therefore, be upheld. 

With regard to the sentence, we take 
into consideration the e.xtreme youth of 

the appellant. On the other hand, the 
otTence is a very serious one. and it has 
been aggravated in his case by the fact 
that he has declined to gi\e any infor- 
mation regarding the revolvers purchased 
by him or the use to which they have 
been put. We think, however, that he 
will be sulHciently punished if he be kept 
Jail for one year, that is to say, for 
four months on each charge, and we 

reduce the term of imprisonment accord- 
ingly. 

v.h;k.k. 

Conviction upheld ■ Sentence reduced. 

(0 (US50-5U > Den.C-r. A92 = 

13 Jur. loi I =4 fox. C. ('. jS 

(-) (nSS3) 9 Lai. 33. 

(3) (iS 9 S) 25 Cal.' 512. 
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Mookkkji':e and bkacuckokt. 

llira Lai Chatter /ee and others — Defen- 
dants Appellants. 

V. 

Giribala Debi — Plaintiff — Respondent. 

Appeal No. 2471 of 1914. decided on 

22nd July, 1915, from the Appellate 

Decree of Sub- Judge, Dacca, dated 29th 
July, 1914. 

(a) Practice — Pleadings - Every variance 
between pleading and proof is not^fatal. 

Though the determination in a cause should 
be founded upon a case either to be found in 
the pleadings or involved in or consistent with 
the case thereby made, every variance between 
pleading and proof is not fatal. [P. 342, C. 2.J 

(b) PracUce-Pleadings-RuIe that Allega- 
tions and proof must correspond— Object of. 

The rule that the allegations and the proof 
must correspond is intended to serve a double 

‘o apprise the defen- 
dant, distinctly and specifically of the case 
he IS called upon to answer, so that he may 
properly make his defence and may not be 
taken by surprise ; and, secondly, to preserve an 
accurate record of the cause of action as a protec- 
tion against a second proceeding upon the same 
allegations. 342. C. 2.] 

(c) Practicc-PIeadings-Suit for recovery 

of possestion on declaration of title to share 
in property— Precise title set up in plaint not 
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made out — Allegations in pleadings with respect 
to share not essential for purpose of pleadings 
— Held decree that plaintiff was entitled to one- 
half of claim on consideration of evidence not 
improper. 

Where in a suit for recovery of possession of 
land on declaration of title to a certain share in 
a property, the plaintiff failed to make out the 
precise title set up in the plaint, but the Court 
came to the conclusion upon the entire evidence 
that the plaintiff was entitled only to one-half of 
what she claimed and gave her a decree accord- 
ingly : 

that, as the defendants were not taken 
by surprise and as the allegations made in the 
plaint with re.spect to the shares were not essen- 
tial for the purposes of the pleatlings, theobjec- 
tion of the defendants, that relief must be 
refused to the plaintiff because she had not 
made out the precise title >ci up by her in the 
plaint, should not be given effect to. 

lI’. 343. C. i.| 

Rajendra Chunder Guha for Brojendra 
Nath Chuckkerhutty — for Appellants. 

Chandra Sekhar Sen —for Respondent. 

Mookefjee, J.- 'I'his is an appeal by 
the defendants in a suit for recovery of 
possession of land on declaration of 
title. The plaintiff claims one-third 
share in the disputed property by right 
of inheritance from her husband. 4'he 
Courts below have found that she is 
entitled only to one-half of what she 
claims and have made a decree accord- 
ingly. 'I'he defendants contend that 
there is a variance between pleading and 
proof and that the plaintiff should not be 
allowed to succeed on a case different 
from what she made in her plaint. To 
appreciate the force of this objection, it 
is necessary to bear in mind that although 
in the Court of first instance, the plaintiff 
claimed only one-third share, and it was 
consequently unnecessary for her to deal 
with the devolution of the other shares, 
yet she went on to state that another 
one-third share belonged to Durga 
Charan and the remaining one-third 
share to Kalinath. The defendants did 
not dispute these latter allegations ; in 
fact, they claim to have purchased the 
share of Durga Charan. Consequently, 
the contest in the Trial Court upon the 
pleadings was, whether Mahesh, the 
husband of the plaintiff, or Kalikumar, 
the father of the defendants, was entitled 
to one-third share of the property. 
The Court found that Kalinath was 
entitled to one-third share ; upon this 
point both parties were agreed. The 
Court also found that Kalikumar, 
the father of the defendants was 
entitled to another one-third share. As 


regards the remaining one-third share, 
the Court held that it was jointly owned 
by Durga Charan and Mahesh. On this 
basis, the Court made a decree for one- 
sixth share in favour of the plaintiff. 
This decree was challenged before the 
lower Appellate Court, on the ground, 
amongst others, that the plaintiff had 
been allowed to succeed on acase different 
from what she had set out in her plaint. 
This objection was overruled by the 
Subordinate Judge, who held on the 
merits that the view taken by the Trial 
Court was supported by the evidence on 
the record. On the present appeal, the 
contention has been reiterated that the 
suit should be dismissed, because the 
decree is contrary to the allegations in 
the plaint. 

It may be conceded, as was stated by 
l.ord Westbury in the case of Eshen‘ 
chunder Singh v. S/iamachurn Bhutto (i) 
and by Sir Barnes Peacock in Myla- 
pore lyasawmy Vyapoory Moodliar v. 
Yeohay (2), that the determination in aj 
cause should be founded upon a case 
either to be found in the pleadings or 
involved in or consistent with the case 
thereby made. 'I’his principle was re- 
cently confirmed by Judicial Committee 
in the case of Shivahasava v. Sangappa (3). 
But in the application of this doctrine, 
we must bear in mind the reasons where- 
on it is founded. As explained \nNaba' 
dwipendra Alookerjee v. Madhu Sudan 
Honda/ (4), the rule that the allegations 
and the proof must correspond is intend-l 
ed to serve a double purpose, namely» 
jirst, to apprise the defendant, distinctly 
and specificall3% of the case he is called 
upon to answer, so that he may properly 
make his defence and may not be taken 
by surprise ; and, secondly, to preserve 
an accurate record of the cause of action 
as a protection against a second proceed- 
ing founded upon the same allegations. 
We cannot consequently hold that every 
variance between pleading and proof 
is fatal ; we must carefully consider, 
whether, in the words of the Judicial 
Committee in the case of Badha 
Mohun Mundal v. Jadoomonee Dossee is)* 
the objection is one of form or of 


(1) (1866-67) II M.i.A. 7=6 W. R. 57 (P.C.)- 

(2) (1887) 14 Cal. 801 = 14 I.A. i68 = S Sar. 50 
(P.C.). 

^3) (*905) 29 Bom. I. 

(4) (1912) 16 I. C. 741. 

(5) (1875)23 W.R. 369. 
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substance. In that case, the Court of 
first instance dismissed the suit for pos- 
session of property, on the ground that 
the Hindu widow who had instituted it 
had established a title different from 
what she had alleged in the plaint. This 
Court on appeal reversed the decision and 
the view of this Court was ultimately 
approved by the Judicial Committee. 
In the case before us, it was essential for 
the plaintiff to state that her husband 
was entitled to a share in the disputed 
property and that she had succeeded to 
that share by inheritance. It was 
not necessary for her to deal with the 
devolution of the other shares. Conse- 
quently, the allegations made in the 
plaint with respect to those shares were 
not essential for the purposes of the 
pleadings. It is further clear that the 
defendants were not taken by suprise. 
Evidence was adduced by both the 
parlies in support of their respective 
cases, to show how the title to the differ- 
ent shares had devolved from time to 
time. The Court came to the conclusion 
upon the entire evidence, that the alieg- 
tions of the plaintiff as also of the defend- 
ants were incorrect, and, as happens not 
infrequently, the truth lay midway ; the 
plaintiff was entitled only to one-half of 
what she claimed. It is further clear 
that, as the Trial Court stated, the 
evidence incontestably proves that the 
husband of the plaintiff had a share in 
the disputed property. In these circum- 
stances, we are of opinion that we should 
not give effect to the objection taken by 
the appellants, namely, that relief must 
be refused to the plaintiff because she 
has not made out the precise title set up 
|by her in the plaint in respect of the 
shares wherewith she had no concern. 
I'he view we take is in accord with two 
Full Bench decisions of the Allahabad 
High Court *. Balmakund v. V-ilu (6); and 
Abdul Ghani v. Musammat Babni (7). 

/®sult is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

V.B./r.k. 

Appeal dismissed. 

^6) O903I 25 All. 498. 

(7) (1903) 25 All. 256. 
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WOODKOFFK AND MULLK’K, JJ. 

Eakuf AU and others — Plaintiffs — Ap- 
pellants. 


V. 

Meajan and o^/iers - Defendants — Res- 
pondents. 

Second .Appeal No. 203 of 1913, 
decided on 4th June, 1915, against the 
Decree of Sub-Judge, Chittagong, dated 
4lh October, 1912. 

(a) Landlord and Tonant — Mortgage — Defen- 
daots holding under a mortgagee from raiyat 
— Landlord purchased it in rent decree against 
heirs of raiyat — Held occupancy rights of defen- 
dants were not affected- 

Where a raiyat under the landlord mcrtgaged 
the property to a third person, who got posses- 
sion and inducted the present defendants on the 
land, and the landlord brought a suit for rent 
against the heirs of the raiyat and bought up 
the holding at a sale for arrears of rent : 

Hehi^ that the occupancy holding still con- 
tinued to exist even after the purchase by the 
landlord. 20 I. C, 69S, ref. to. 

LI’- 343 . 3 P. 344. C. i-i 

(b) Landlord and Tenant — Merger — Transfer 
of permanent raiyati right — l.ease by purchaser 
from landlord — Plaintiff holding under pur- 
chaser can eject defendant holding under ori- 
ginal ratyat against whom rent decree was 
passed. 

Where the landbird sold, the perma- 
nent raiyati right to another who also took 
a lease from the landlord and then sold it to 
the plaintiff, who intending to eject the defen- 
dant served him with notice : 

field, that the defendant, having been duly 
served with notice to quit, must be ejected. 

[P. 344. C. I.] 

Probode Kumar Das—toi Appellants. 

Manmatha Nath Roy — for Respon- 

dents. 

WoodroHe, J.- This appeal has been 
heard at very great length ; but I think 
the appellant has established his argu- 
ment. The facts are that under ihC' 
landlord there was a raiyat of the name! 
of Fakir Mahamed. Fakir Mahamed' 

I 

mortgaged the property to one Tshanl 
Poddar, who got possession. Ishan in-; 
ducted the present defendants on the land. 
The landlord brought a suit for rent 
against the heirs of Fakir Mahamed and 
he bought up the holding at a sale for 
arrears of rent. The first and perhaps 
the main question in this appeal is, what 
is the effect of such purchase ? Did it, 
as has been contended by the respondent, 
effect a complete merger of the holding 
and of the occupancy right in the land- 
lord’s right or did it, as the appellant 
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contends, keep alive the occupancy hold- 
ing though merging the occupancy right ? 
This question has been discussed in the 
case of Akhil Chandra Biswas v. Hasan 
Ali Sadagar (i). where a distinction is 
drawn between an occupancy holding and 
an occupancy right. I should state here 
that this case has been decided on the 
old iaw as it existed prior to 1907. I'ol- 
lowing the principle enunciated in the 
decision to which I have just referred, I 
would hold that the occupancy holding 
still continued to exist even after the 
purchase by the landlord. 'I’he landlord 
then sold to one Magan Ali the perma- 
nent raiijati right. Magan Ali also took 
a lease from the landlord and the plaintiff 
has bought from Magan Ali and was now 
desirous to eject the defendant who had 
been inducted into possession, as stated. 

The rtrst Court held that he was cMuitled 
to a decree. I'his decision was reversed 
on appeal, For the reasons I have stated 
the landlord was able to transfer the 
holding to Magan Ali, through whom it 
came to the plaintiff. The defendant 
continued to be what he was, an under- 
raiyat, and it has been found that he has 
been duly served with notice. The 
learned Judge has referred at the conclu- 
sion of his judgment to S. 167. In my 
opinion this does not stand in the way. 
.\ further question was sought to be 
argued, and that is this, that in the suit 
to which Magan Ali was a party it was 
held that he could not get possession 
except by proceeding under S. 167. This 
question is not a point which has been 
either raised or dealt with in the judgment 
under appeal and, therefore, cannot be 
entertained now. 'I'he defendants, having 
been duly served with notice to quit, 
must be ejected. 

I, therefore, would allow this appeal, 
set aside the judgment and decree of the 
lower Appellate Court and restore those 
of the first Court with costs of this 
Court and of the lower Appellate Court. 

MulHck, J.— “I agree. 

V.K./R.K. 

Appeal accepted, 

(i) (1913) 20 I. c. 698. 
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Chittv and walmslev, jj. 

Emperor. 

V. 

Sheik/i Abdul and --Accused. 

Criminal Ref. No. 2 of 1915, decided 
on 2ist March, 1916. 

(a) Criminal P. C (5 of 1898), Ss. 110, 118 
and 511 — Presidency Magistrate must also take 
strict proof of previous convictions. 

Presidency Magistrate are not absolved from 
the ordinary rules of evitience in taking proof of 
previous convictions. Whenever it is required 
to prove a previous conviction against a man, 
whether it be for the purpose of enhancement 
of punishment under S. 75, Indian Penal Code, 
or in proceedings under Chapter VIII of the 
Criminal Procedure Code, such previous convic- 
tions must be proved strictly and in accordance 
with law. I'nless they are so proved no Court 
can properly take such previous convictions into 
consideration against an accused person. 

(P. 345, C. 1 . 1 

(b) Criminal P.C. (5 of 1898). Ss. 110, 118 
and 511 — Charge of bad livelihood under S- 110 
— Evidence vague and general -.Order under 
S. 118 should not be confirmed. 

\\ here the evidence again.st persons charged 
with bad livelihood under S. iio, Criminal Pro- 
cedure Code, is general and vague, a High Court 
would refuse to confirm the Presidency Magis- 
trate’s order under S. 118, Criminal Procedure 
Code, against such persons. [P. 347, C. i.] 

C. a. Das for B. C. MiUer and Tarak 
Nath Sadhn for the Crown. 

A/anmatha Nath Mukerjee, Tarakesioar 
Pal Chowdhury and Heramba Chander 
Guha for .Accused. 

Judgment. This reference has now 
been returned with the further evidence 
recorded by the learned Second Presidency 
Magistrate under our order of 3rd January, 
1916. The learned Magistrate has also, 
in accordance with that order, recorded 
an opinion. VVe regret, however, to find 
that he has not taken steps to carry out 
our directions to the full extent. The addi- 
tional evidence which has been recorded 
is of very much the same type as the 
evidence recorded in the first instance of 
which we had reason to complain, and 
the statements now made by the addi- 
tional witnesses do not carry the case 
much further against any one of the six 
accused. 

With regard to the statement of the 
learned Magistrate as to the procedure 
adopted in the Police Court for the proof of 
previous convictions, we may say at once 
that we cannot accept the learned Magis- 
trate’s suggestion that the Presidency 


1916 


Emperok V . Sheikh Abdul 


Calcutta 345 


Magistrates are absolved from the 
ordinary rules of evidence in taking proof 
of such previous convictions. Whenever 
it is required to prove a previous convic- 
tion against a man, whether it be for the 
purpose of enhancement of punishment 
under S. 75. Indian Penal Code, or in 
proceedings under Chapter VIII of the 
Criminal Procedure Code, such previous 
conviction must be proved strictly and in 
accordance with law. Unless they are 
so proved, no Court, whether it be that 
of a Presidency Magistrate or not, can 
properly take such previous convictions 
into consideration against an accused 
person. 

In the present case, the learned Magis- 
trate says that against the accused No. i. 
Sheik Abdul, five previous convictions 
have been proved, against No. 3, Abdul 
Rahim, one previous conviction, against 
No. s, Ishak Khan, two previous convic- 
tions, and against No. 6, Sheik Hombia, 
eight previous convictions. .Apart from 
the proof of previous convictions with 
which we will deal in discussing the case 
of each accused, additional evidence 
was directed to proving instances of pick- 
ing pockets against the accused or some 
or one of them. Speaking generall}', we 
may say that at the second hearing, no 
attempt was made in the Court below to 
fix these witnesses to any particular time 
or detail by which their statements might 
be tested. Their statements are of the 
vaguest possible character. 

r aking the case of each accused in turn, 
we start with Sheik Abdul who has a 
number of aliases. He is said to have been 
convicted 5 times. The last conviction 
was on 20th January, 1914. when he 
was ^ sentenced to one year's rigorous 
imprisonment under S. 379, Indian 
Penal Code. He, therefore, emerged 
from jail presumably in January 1915. 
Since then there is no evidence of his 
having committed any offence except 
the statement of Abdul Wahid (P. \V. 
No. 4a), who says that he saw the 
nrst accused pick a pocket once about 
seven or eight months ago near the statue 
of Kristo Das Pal, when he was accom- 
panied by accused No. 2. This witness 
admits that, though he saw' accused No. 3 
throw the purse which had been stolen 

shop, he did not inform 
the person whose pocket had been picked, 
that man, he says, raised a hue and cry ; 
and yet the witness went away without 


saying anything. This is evidence on 
which no Court could possibly place any 
reliance. .Another witness Abdur Rahim 
(P. W. No. 28), speaking of the accused 
picking pockets at the crossing of 
Harrison Road, says that he last saw the 
first three accused picking a pocket about 
a year and half ago. Allowing due 
latitude for the statement of a witness 
of this class when speaking of time, it is 
impossible that he could have seen the 
first accused picking a pocket about a 
year and half ago (he was giving evi- 
dence on 24th January, 1916), inasmuch 
as the first accused was safely in jail 
for almost the whole year 1914. This 
evidence, therefore, cannot be accepted. 
It has been held in this Court that accused 
persons should be given some chance of 
reforming their characters and that they 
should not be proceeded against under 
this section soon after they have emerged 
from jail. In this case the first accused 
had been out of jail for about eight months 
only when the present proceedings were 
started. There is no definite evidence of 
his having committed any offence during 
those eight months. Though he may be 
and possibly is a man of bad character 
we do not think that, on evidence such as 
this, an order under S. nS, Criminal Pro- 
cedure Code, ought to be passed against 
him. 

The cases against the other accused 
are much weaker than against accused 
No. I. Against Sheik Doma and Sheik 
China no previous convictions at all 
are alleged. The learned Magistrate 
himself, who bound down Sheik China 
in the first instance, now', on the 
single statement of the witness Moulvi 
Abdul Hamid (P. W. No. 31) who says 
China is a good man, recommends that 
he should be discharged. Against these 
two men the evidence is wholly insuffi- 
cient to support the order. With regard 
to Abdul Rahim it appears that he was 
imprisoned under S. 379, Indian Penal 
Code, for three weeks on 10th May, 1910, 
i.e., nearly six years ago. Ishak Khan 
was imprisoned under the same section 
for tw'o weeks on 12th April, 1913 and 
for three months on 13th October, 1914. 
So far as the period which has lapsed 
between his last release from jail and 
the commencement of these proceed- 
ings, he stands on much the same footing 
as accused No. i. Against these two 
men there is nothing but general 
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statements of witnesses who say that 
they have seen them picking pockets. 
'They have, however, never taken steps 
to bring those cases of theft home to 
the accused. The learned Presidency 
Magistrate considers that the evidence 
of Superintendent Farrow (P. W. No. 41) 
is of great importance. We are unable 
to see that it carries the case against the 
accused of whom he speaks, i. e.. Nos. i, 
t and 6. much further. He says that he 
often wanted to find them after a man's 
pocket had been picked but never suc- 
ceeded. We think, therefore, that the 
evidence against these two men is also 
insufficient to justify an order under 
S. 118, Criminal Procedure Code. 

We come to the case of accused No. 6, 
Sheik Bombia, who is said to be a bad 
character, who left Bombay because that 
place was too hot to hold him. and is 
now carrying on the profession of a thief 
in Calcutta. This man i.s said to have 
posed under a number of aliases giving 
sometimes Mahomedan and sometimes 
Hindu names. No les.s than eight 

previous convictions are alleged against 
him and the learned Magistrate consi- 
ders that they have been proved. We 
may say at once that, with the e.xception 
of the order under S. ioq. Criminal 
I’rocedure Code, which was pas.sed 
against this accused at Howrah on 22nd 
May. 1912, when he was sentenced to 
one year’s rigorous imprisonment for 

being without visible means of 

subsistence. none of the previous 
convictions alleged has been properly 
proved. It was sought to prove the seven 
previous convictions which were all in 
Bombay, by the evidence of the two wit- 
nesses vSuresh Chandra Mukerjee (P. W. 
No. 3s) and K. A. Kumudakar (P. W, 
No. 37). 'I’he first of these witnesses was 
a certified expert in ringer prints and he 
produced what has been marked as 

Exhibit 4 (1) from the Central Bureau. 
That purports to be a register of the 
thumb impressions of the accused on the 
first page and on the reverse his des- 
criptive roll and a list of his previous 
convictions. No evidence has been record- 
ed as to how this paper comes to be 
made and lodged in the Central Bureau 
nor from what particulars the previous 
convictions on the reverse are recorded 
and certified. There is, therefore, nothing 
on this paper except the two certificates 
at the foot to show that the person con- 


victed seven times in Bombay is the 
same man as was convicted at Howrah 
on 22nd May, 1912. The tvitness 
K. .\. Kumudaker is a clerk in thecommon 
prison at Bombay. He produced an 
extract from the jail register showing 
previous convictions of one Mahomed 
Hussain alias .Vmbalal Amritlal alias 
h'aiz .Mahomed signed by the Superinten- 
dent, and certified copies Exhibits 9 
(i to 5) of previous convictions of the 
same man. There is nothing, however, 
to show that the man who was convicted 
at Howrah i.s the same man who was 
convicted at Bombay. There is a gap 
here in the evidence to which the learned 
.Magistrate has not alluded and which, 
when he expresses the opinion that the 
previous convictions have been proved, 
he has obviously disregarded. We may 
notice that the witness E. .V. Kumudaker 
was directed by the learned Magistrate 
to examine the sixth accused Sheik 
Bombia to see if the marks which had 
been attributed to the convict in Bombay 
were to be found on the accused Sheik 
Bombia and he expressed the opinion 
that they were. This was not the proper 
method of identifying those marks. But 
there are other difiiculties in the way of 
the proof of these previous convictions. 

We notice, in the first place, that the first 
conviction mentioned in Exhibit 4 (i) is 
said to have been on 23rd -August, rgoi. 
i’he certified copy from Bombay gives the 
date as 28’ h .August, 1901. 'J'his, however, 
may be a slip in copying. In the extract. 
F^xhibit 4 (i), produced from the Central 
Bureau the age of the accused person is 
given as 27 years and it is recorded that 
he has no particular mark. If he was 
27 years of age in 1912 and his first 
conviction was in 189.8, it follows thathe 
must have been a boy of about 13 years 
of age when he commenced his career of 
crime. 'I'he Bombay certificates, how- 
ever, put him down as 18 in 1898, 25 m 
1901, 25 again in 1902 and in 30 in 1904- 
If he appeared to be 30 in 1904 it is 
difficult to see how he could appear to be 
only 27 in 1912. With regard to the 
marks, though no particular mark was 
attributed to him in the Alipur jail 
in 1912 the Bombay convictions all give 
very definite marks, such as a scar on the 
right eyebrow, a scar on the right temple* j 
a scar on the right leg, which marks 
purport to have been compared by the 
witness K. A. Kumudaker. They can 
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hardly have been overlooked when his 
descriptive roll was made out at Alipiir 
in 1912. It may be that the man Sheik 
Bombia is the same person as was con- 
victed on previous occasions in Bombay ; 
but it would be idle to maintain that that 
has been satisfactorily proved in the 
present case. Some two years elapsed 
from his release from jail on the Howrah 
conviction and the commencement of 
proceedings in the present case. Whether 
this would be a sufficient time for 
reformation we do not express an opinion. 
It was held in the case of Junab Alt v. 
Emperor (i) that 15 months would 
not be sufficient period in which to give 
a convict an opportunity of reform. 
Against this accused there are no defi- 
nite acts of picking pockets alleged, 
certainly nothing which would point to 
his having committed that offence on 
any particular occasion or with regard to 
any particular individual. The evidence 
against him is as general and consequent- 
ly as vague and as weak as that against 
the other five accused. 


We regret to have to come to this con- 
clusion in this case because there are 
grounds for suspecting that these men 
are members of a gang ; but having 
regard to the way in which the evidence 
against them has been recorded and the 
general state of the record we are quite 
unable to confirm the Magistrate’s order 
under S. 118, Criminal Procedure Code. 
We accordingly set it aside and direct 
that the six accused be released. In 
the case of those who are on bail their 
bail-bonds will be discharged. 

V. B./R. K. 

Order set aside. 

(0 (1904) 31 Cal. 783. 
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Fletcher and Richardson, .TJ. 

Earn Krishna Bose and another — Defen- 
dants — Appellanfes. 


V. 

Bhagwan Ramanuja 
Respondent. 


Das — Plaintiff — 


First Appeal No. 267 of 1912, decided 
on 16th July. 1915, against the Decree of 
Bub-Judge, Cuttack, dated 28thMarch,1912. 

Court— Application to set 
aside €x parte decuion in appeal by a Bench lies 


before the same Bench other Bench cannot 
restore and order it to be beard. 

here on an appeal bein^ heard ex parte aiul 
decreed by one bench of the t:alcutia 
Court another bench of the Court, on an appli- 
cation made to them, set aside that judgment 
and directed the fornrer bench to re-liear the 
appeal: 

lielJ, that the whole procedure was uitra vites 
lor one bench of the High Court had no juris- 
diction to set aNide the jutlgment of airoihcr 
Bench and direct the re hearing of the appeal, 
and that if there were grounris for setting a^ide 
the judgment of the former bench, the applica- 
tion for re-he.aring tire appeal ought to have 
been nrade to that very bench that heard the 
appeal, and to no other bench, [b. 347, C. 2 .] 

Rush Behari Ghose, Provash Chundra 
^Utler ■^Lr^d Satish Chandra Bose — for Ap- 
pellants. 

C.R.Das, Uroja Lot Chakraimrty iov 
Dwarka ^ath Chakrabarty and Kalim- 
kinkar Chakrabarty for Respondent. 

Fletcher, J. — This is an appeal from a 
decision of the learned Subordinate Judge of 
Cuttack, dated the 28th I\larch. 1912. 
The appeal was heard by us ex parte 
and it was decreed on the 28th May 
of the present year. Subsequently another 
Bench of this Court on an application made 
to them set aside our judgment and direct- 
ed us to re-bear the appeal. With all 
deference, I doubt the jurisdiction of another 
Bench of this Court to set aside onr judg- 
ment and direct us to re-hear the appeal. 
If there were grounds for setting aside our 
judgment, the application ought to have 
been made to us, I understand from Sir 
Rash Behari Ghose, that he mentioned the 
matter to the Chief Justice who also ex- 
pressed his doubt as to the jurisdiction of 
another Bench to do so. However, Sir 
Rash Behari Ghose, on behalf of the appel- 
lants, has not pressed the point and is 
willing that the appeal should be re-heard 
by us. 

The point that we dealt with on the last 
occasion was a point of law arising on the 
findings of fact made by the learned Subor- 
dinate Judge in his judgment. On that 
occasion, Sir Rash Bebai’i Ghose on behalf 
of the appellants accepted the findings of 
fact made by the learned Subordinate Judge 
and argued that the learned Judge had 
arrived at a wrong conclusion on a point of 
law. We accepted the argument put for- 
ward by Sir Rash Behari Ghose and decreed 
the appeal. On the appeal coming on 
before us for re-hearing, both sides agree that, 
on the findings of fact made by the learned 
Judge at the Court below, his judgment 
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cannot stand. But the learned Coun- 
sel for the plaintiff-respondent has asked 
us to dissent from the findings of fact made 
by the learned Subordinate Judge on which 
his judgment is based. The defendants, 
v.ho aie the appellants before us, claim 
through their grandfather who had got a 
lease of the property for 18 years in the 
benami of Bishnu Priya. That leaseexpired 
in 18S0. The story put forward by the 
plaintiff is that there was a verbal lease or 
arrangement between one Hari Ballav Sur 
and the former Mohant, Hayagriba, in the 
year 1:287. The evidence shows that the late 
Mohant. Hayagriba. was gathered to his 
fathers before the date of the lease. An at- 
tempt was made by some ol the plaintitPs 
wiinessC'' to place this verbal arrangement 
at an earlier date before the death c( Haya- 
griba. That was the case which tlie plaintiff 
invited the learned Judge to express his 
opinion on and when that case failed as 
false the learned .Judge clearly and rightly 
refused to enter into a consideration of the 
case that this man Hariballav had entered 
into some arrangement other than that set 
up resulting in his possession of the pro- 
perty as a licensee. In that, I think, the 
learned Subordinate Judge was quite right. 
The documentary evidence read to us 
leaves no doubt on my mind that Hari- 
balhiv was connected with the i>roperby 
solely as a relative or guai'dian of the two 
present defendants. The documentary evi- 
dence seems to me to be conclusive on that. 
This story about the verbal lease to Hari- 
ballav on his entering into possession of the 
property as licensee in his own right, 1 am 
satisfied, is wholly untrue. On the evidence, 
I am clearly of opinion that the learned 
Subordinate Judge came to a correct conclu- 
sion. That being so, the learned Judge was 
right when he held that the said suit was 
barred by limitation. We pointed out 
in our former judgment that on that finding, 
the learned Judge was not entitled to give 
to the plaintiff the relief that he has given. 
For the second time I must express my dis- 
sent from the result arrived at by the 
learned Judge of the Court below. The 
appeal must, therefore, be decreed and the 
plaintiff’s suit dismissed with costs in both 
Courts. 

Richardson, J. — I agree. 

V.M.jR.K. 

Appeal decreed. 
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Chittv and Walmslev, JJ. 

Puma Chandra Chakraharty — Peti- 

tioner. 

v. 

Empi vor — Opposite Party. 

Criminal Revn. No. 38 of 1916, decided 
on 2Sth January, 1916. 

Criminal P. C. (5 of 1898), S. 109 — Suretie» 

— Fitness of — Their immovable properties 
should be taken into consideration. 

In deciding to the stability of sureties for 
a person bound tlown under S. lOg, Criminal 
Procedure t'ode. their immovable properties 
should be taken into consideration. 

fP. 348. C. 2.] 

Gobinda Chandra Dey Roy Birendra 
Kumar l)e — for Petitioner. 

Judgment. — In this case we have read 
the explanation of the Deputy Magistrate. 
W’e make the Rule absolute on the firound 
on which it was granted, namely, that the 
immoveble properties belonging to the 
sureties should have been taken into con- 
sideration in deciding as to the stability of 
their position. We set aside the order of 
the Deputy Magistrate rejecting the sui’eties 
and direct that he do further consider the 
matter in the light of our remarks in 
Revision Case No. 1498 of 1915: See 
Nasiruddi Karikar v. Emperor (1) to 
which he refers. We must, however, notice 
the suggestion of the Additional Magistrate 
that the acceptance of the sureties should 
be made conditional on the deposit by them 
of a substantial sum in cash or Government 
securities. We cannot accede to this sug* 
gestion, which would practically nullify the 
effect of our remarks with regard to the 
general position of sureties. The order for 
bail will continue until the order regarding 

the sureties is passed. 

V.B./K. K. 

Rule made absolute. 

(i) (icjiC) 32 I. c. 833. 

A. I. R. I9l6 Calcutta 348 (2) 

Sanderson, C. J. and Mookerjee, JJ* 

Satikantha Banerjee — Plaintiff —Appel' 
lant — Petitioner. 

v. 

Ram Chandra Chatterjee and others^ 
Defendants — Respondents — Opposite 
Parties. 

Application No. 636 of 1915, decided on 
29th May, 1916, from the Judgment of 
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Krishna Kumar v. Joy Krishna 


Calcutta High Court, dated 10th January, 
1915. 

Appeal—LimitatioD — Amendment of decree 
beyond period of Umitatioa — Party appeatiog 
from decr^ should be restricted to grounds of 
appeal which refer to amendment — Limitation 
Act (1908), S. 5. 

A party who prefers an appeal from a decree 
after its amendment beyond the period of limi' 
tation from the date of the decree but within it 
from the date of the amendment, is to be limited 
to his grounds of appeal which refer to the 
amendment, unless he is entitled to an exten- 
sion of time under S. 5 of the Limitation Act. 
3 C. L. J. 18S, appr. ' V. 34^, c. ::.j 

Jadu Na//i Kanjilal and Tarndas Chat- 
terjee—ior Petitioner. 

Dwarka Nath Chakrahutty nxxd. Karuna' 
mot Bose — for Opposite P.irtie 3 . 

Sanderson, C. J. — I ana of opinion that 
this Rule should be made absolute, and 
that the case should go to the Bench v. hich 
would in the ordinary course have juris* 
diction over the matter, so that that Bench 
may consider all the facts which are set 
out in the various affidavits. We have 
only had the opportunity of reading the 
facts set out in the affidavit of the 14th of 
April 1915, filed on behalf of the plaintiff. 
We now understand that there are other 
affidavits filed on behalf of the defendants, 
and the facts in the affidavit of the 14th 
of April are not accepted but are denied 
in material respects. Therefore, we think 
that this matter should go to the Bench 
aslhave already intimated, so that that 
Court may consider all the facts which are 

material to the question, whether the time 

entering the appeal should be extended. 
Supposing that that Court comes to the 
conclusion on the merits that the time for 
appealing should be extended, then no 
further question will arise. But supposing 
that that Court comes to the conclusion on 
the merits that the time should not be 
extended, then arises the question of law 
we have discussed this morning, as to 
whether the plaintiff is entitled as a 
matter of right to have his appeal filed, 
^he plaintiff alleges that inasmuch as the 
decree was amended on the 27th of January 
1915,, the time for catering the appeal 
would nob begin to run until that date, 
And that, therefore, inasmuch as the appeal 
was filed or attempted to be filed on the 
21at of April it was within time. I think 
the proper rule to apply to such a con- 
dition of affairs is that laid down in the 


case oiBrojo Lai Bai Chowdhury v. Tara 
Prafianna Bhattacharji (1). The head-note 
expresses that parbof the judgment to which 
I wish to refer, and it is as follows : “ Every, 
amendment made in a decree under S. 20f) 
Civil Procedure Code, dees not necessarily' 
entitle a pai-ty, who prefers an appeal; 
against the decree, to claim an extension of 
time under the second paragraph of S. o ofj 
the Limitation Act ; whether there is' 
sufficient cause for such extension must 
depend u]x)n the circumstances of each' 
individual case. If the amendment has no; 
relation to the grounds upon which the: 
validity of the decree is sought to be' 
challenged in appeal, such appeal should' 
not he admitted out of time. On the otherl 
hand, if the grounds on which the appeal is 
based are intimately connected with the 
amendment of the decree, or if the grounds' 
are directed against the decree only in so' 
far as it has been amended, the Court should! 
exercise in his favour the discretion vested 
in it by paragraph 2 of S. 5 of the Limita- 
tion Act.” Applying this principle, what 
I mean to say is that if the Bench which is 
to hear this case does come to bheconclu.sion 
on the merits of the case, as set out in the 
various affidavits to which I have referred, 
that there is no ground for extending the 
time for appealing, then the plaintiff’ ought 
to be limited to his grounds of appeal which 
refer to the amendments which were insert- 
ed in the decree on the 27th of January, 
1915, and to those amendments only. 

This Rule is, therefore, made absolute 
with costs hearing fee, one gold mohur. 

The Bench to which this is sent after 
hearing the material facts will either allow 
the whole appeal to be admitted or part of 
the appeal only as above mentioned. 

Mookerjee, J. — 1 agree. 

V.B./R.K. 

Rule made absolute. 

(i) (igo6) 3 C. L. J. 188. 
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Mookerjee and Roe, JJ. 

Krishna Kumar Nandy — Plaintiff — 
Appellant. 

V. 

Joy Krishna Nandy and others — Defend- 
ants — Respon dents . 

Second Appeal No. 2607 of 1913, 
decided on 19bh May, 1915, against the 
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Decree of Sub- Judge, Barisal, dated 9th 

May, 1913. 

(a) Transfer of Properly Act (4 of 1882), 
S. S3 — S. 53 renders transaction voidable and 
void - Besides fraudulent intention existence of 
crtditors intended to be defrauded must be 
proved. 

S. 53 of the Transfer of Property Act does 
not render a transaction void, hut it is only 
voidable at the option of any person defrauded, 
defeated or delayed thereby. P. 351, C. i.] 
In order to brinp; a case williin the scope of 
S. 53 fraudulent intention alone is not enough, 
there must also be evidence to >lio\v that there 
were other creditors at tlie time of the trans- 
action who were intended to be defrauded or 
defeated. :'I’. 35! . C. t . 

(b) Transfer of Property Act (4 of 1882), 
S. 58 — Mortgage can be enforced to extent of 
consideration proved. 

A mortgage can l)e enforced for so much of 
the consideration as i> proved to have been paid 
l>y the mortgagee to the mortgagor. 

3 S^ 

(c) Transfer of Property Act (4 of 1882), 
Ss. and 91— -Purchaser of a portion of equity 
of redemption cannot object to the sale of other 
part of the mortgaged properly in mortgage 
decree. 

Where the defendant No. i executed a mort- 
gage of two properties, u parcel of land and a 
hut on another parcel, in favour of the plaintiff 
and the derendant No. 2. a creditor ot tlie 
defendant No. 1, obtained a money-decree 
against him and in execution tliereof purchased 
the hut; in a suit to enforce the mortgage 
security. 

Hfld, (1) that defendant No. 2 as purchaser of 
the ccjuity of redemption in the hut alone was in 
no way interested in the first parcel of land 
which belonged to the moi tgagor and could not, 
theref<jre, object to the sale of tltat parcel by the 
mortgagee. A. I. I<.(i9i.|) P. C. 137 (P. C’.). 
dist. (P. 350. C. 2.) 

fd) Civil P. C. (5 of 1908), O. 21, R. 65— Pur- 
chaser taking property subject to lien must 
satisfy it. 

(2) that it being plain from the orders in the 
execution proceedings, wherein defendant No. 2 
became the purchaser, that he acquired, the hut 
subject to the lien of the plaintiff, he could get 
relief only on condition that he satisfied that 
lien. 35 Cal. 1051 and 36 Mad, 29 ; ref. to, 

[P. 35 C C. 2.J 

Brojendra Nath C/iallarjee ■ for Appel- 
lant. 

Gunoda Chandra Sen for Chandra 
Kanta Ghose — for Respondents. 

Judgment. -This is an appeal by the 
plaintih in a suit to enforce a mortgage 
security, which comprised two properties, 
namely, a parcel of land and a hut on a 
second parcel. The mortgage was executed 
by the first defendant in favour of the 
plaintiff on the 11th October, 1909. The 
second defendant, a creditor of the first 
defendant, obtained a decree for money 
against the mortgagor on the ^7th August, 


1909, and in execution of that decree, pur- 
chased the hut on the second parcel for a 
sum of Rs, 50. The present suit has been 
defended by the purchaser, who has been 
joined as a party, on the ground that he 
has acquired an interest in the equity of 
redemption subsequent to the mortgage. 
The Court of first instance found that the 
plaintiff had failed to prove that any money 
was advanced on the mortgage and conse* 
quently dismissed the suit. Upon appeal 
the Subordinate Judge found that though 
the consideration for the mortgage was 
stated to be Rs. 150, the plaintiff had 
established that a sum of Rs. 50 only was 
due to him from the mortgagor under a 
prior mortgage of the 25th March, 1909. 
The second defendant thereupon contended 
that a decree should not be made in favour 
of the plaintiff even for this sum together 
witli interest thereon, because the trans- 
action was voidable under S. 53 of the 
Transfer of Property Act inasmuch as 
the mortgage had been created with a view 
to defeat or delay the creditors of the mort- 
gagor. The Subordinate Judge overruled 
this contention and gave the plaintiff a decree 
for realization of the mortgage-money by 
sale of the first property alone. He ex- 
empted the second party from the mortgage 
lien, on the ground that the transaction 
was void as against the second defendant, 
who is a lfona,tide purchaser at a sale held 
in execution of a decree of his own against 
the first defendant. Neither party is satis- 
fied with this decision. The plaintiff has 
appealed and contended that a decree should 
have been made against both the properties 
included in the security. The second defend- 
ant has appealed and urged that on the facts 
found by the Subordinate Judge, no decree 
should have been made even in respect of 
the first property. 

As regards the cross-appeal of the second 
defendant, we are of opinion that it cannot 
possibly succeed. The second defendant, 
as purchaser of the equity of redemption in 
the hut, is in no way interested in the first 
property, which still belongs to the mort- 
gagor, he cannot consequently be permitted 
to impeach the decree for the sale of that 
property. 

As regards the appeal of the plaintiff, it 
has been contended on behalf of the respon- 
dents that the Subordinate Judge shoMd 
have held, on the authority of the decision 
in Chidambaram Chettiar v. Sami Iyer (D 


(i) (1907) 30 Mad. 6. 
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confirmed on appeal to the Judicial Com- 
mittee in Chidambaram Che/tiar v. Srini- 
vasa Sastrial (2), that the mortgage trans- 
action which was voidable under S. 53 
of the Transfer of Property Act must 
be avoided in its entirety and cannot be 
made the basis of a decree even for such 
portion of the consideration as is proved to 
have been passed from the mortgagee to the 
mortgagor. The case mentioned is clearly 
distinguishable. The Subordinate Judge has 
found that the mortgage-bond was executed 
for an antecedent loan of Es. 57 and an alleg- 
ed cash payment of Rs. 93 and that the 
payment of the cash consideration was doubt- 
ful or had not been proved. He has further 
found that the plaintiff was not, at the date 
of the mortgage transaction, aware of the 
decree obtained by the second defendant nor 
of its imi)ending execution ag unst the first 
defendant. There is also no evidence to 
show that there were other creditors of the 
mortgagor at the time of the mortgage 
transaction who were intended to be 
defrauded or defeated. But the Subordinate 
Judge seems to have held that the inten 
tion of the mortgagor was to put a fictitious 
statement of consideration in the mortgage- 
bond so that it might be of use to him as 
against possible creditors at some future 
time : there is, however, no direct evidence 
to show that the mortgagee was aware of 
this fraudulent intention. The facts found 
by the Subordinate Judge ai'e, consequent- 
ly, not sufficient to bring the case within 
the scope of S. 53, as explained by this Court 
in the cases of Is/ian Chunder Das Siirkar 
V. Bishu Sirdar (3) and Sakim Lai v. 
Mooshahar Sahu (4). 

But we need not rest our decision on this 
basis alone. We shall assume, for our 
present purposes, that the mortgage is 
within the mischief of S. 53 and that the 
fMts sufficient to justify this conclusion 

u ° Subordinate Judge, 

still the question arises, what is the relative 
situation of the parties to this litiga- 
tion ? S. 63 does not render the transaction 
void ; lb is only voidable at the option of 

^ defrauded, defeated or delayed 

thereby. Let us assume also, as was done 
in the case of Eastern Mortgage and Agency 
Co., Ltd ^ V. Bebati Kumar Roy (5), that 
validity of the mortgage can be ques- 


'37=36 Mad 

( 3 ) 08 g 7 ) 24 Cal. 825. 

(4) (1907) 34 Cal. 999. 

( 5 ) (1899) 3 C. L. J. 260. 
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tioned by way of defence and that it is not 
obligatory upon the person prejudicially 
affected to institute an action to avoid the 
transaction. If these assumptions are 
made, the inference follows that the second 
defendant is entitled to question the 
mortgage, only in so far as it affects the 
property acquired by him, namely, the hut 
on the second parcel. But tbe Court, when 
it proceeds to grant relief by way of avoid- 
ance of the transaction, will do so only on 
equitable considerations and will apply tbe 
principles of justice, equity and good'con- 
science. In the present case, it is plain 
from the orders in the execution proceedings 
wherein the second defendant became the 
purchaser, that he acquired the hut subject 
to the lien of the plaintiff'; consequently, 
if at his instance tbe mortgage is avoided* 
he should be granted relief, only on con- 
dition that he satisfied that lien. It 
follows that the plaintiff is entitled to a 
decree for his dues as against the second 
property in the hands of the second defend- 
ant. This view is in accord with that 
taken in the cases of Bajani Kumar Das 
\. Oaur Kishore Sij/ia{iS) and Jaladanki 
C/iinna Pitc/iia^ In re (7), which recognise 
the principle that a mortgiige can be en-, 
forced for so much of the consideration asl 
is proved to have been paid by the mort- 
gagee to the mortgagor. 

The result is that this appeal is allowed, 
the cross-objection dismissed and the decree 
of the Subordinate Judge discharged. 
There will be a mortgage-decree in favour 
of the [ilaintiff against both the properties 
included in the security. But the decree 
will direct that the plaintiff must, in the 
first instance, proceed to realise his dues by 
sale of the first property. If such sale is 
not found sufficient to satisfy his dues, he 
will be entitled to proceed against the 
second property to recover the balance. 

As the hub, after purchase by the second 
defendant, has been demolished and can • 
no longer be brought to sale, tbe decree 
will specify the sum recoverable by the 
plaintiff from the defendant under our 
judgment. Each party will pay his own 
costs throughout the litigation. 

V.B./R.K. 

Appeal allowed. 

^ 

(6) ( IQ08) 35 Cal. 1051. 

(7) (i9>3) 36 Mad. 29 = 11 I. C. 86 $. 
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CHITTV -VXD Wabmslev, JJ. 

Km peror. 

V. 

Bibi — Accused. 

Criminal Kel. No. 54 of 1915, decided on 
10th February, 191 0. 

Evidence Act (1 of 1872). S. 24 — President of 
;-a}ic hjyat is person in authority within purview 
of S. 24— Judge held to have misdirected Jury 
— Criminal Procedure Code (1S98), S. 297. 

\\ litre it transphecl that the accuseil, with a 
view to poison a certain per'ion. had given a 
powder to a girl to be administered to that 
person and a saiish t.us>eini)ly) i:on>isimg of tlie 
president of a panchayat and others was sum- 
mont-d to consider the > ase which was being 
made against the accused, and on their telling 
her that if she confessed the matter would lie 
comuromised, she made a confession, and on her 
trial the Sessions Judge in his cliarge to the 
Judge sail): “ A confession niade under tlicse 
. ircurnst.inces is not inadmissible because (i) 
the members of the sa ish Were not persons in 
authority. (2) the accused was not then cliarged 
with any ol’lence ” : 

//./•, that the Judge possjljy misdirected the 
Jury, inasmuch as it was clearly erroneous on 
iiis part to tell the Jury that the president of a 
pa)tchayat was not a person in authority within 
the purview of .S. 2,| of the Imlian Evidence .Vet 
and that the accused was not then charged witli 
any offenct', for she Was before the sulis/i on a 
charge of having attemptcil to commit murder. 
9 (!. \V. X. 474 and ii C. W. N. QO.t, ref. to. 

[I’. 352. C. 2 P. 353, C. i.. 

Held, also, that the confession certainly ought 
not to have been placed liefore the Jury without 
an explanation a.s to h<nv tliey sliould value it. 
having regard to the circumstances in wliich it 
w as made. 1 P. 353, C. i .) 

Orr — for the Crown. 

Kali Prasanna Piplai for Hemendra 
C/tandra l^aZiundar — for Accused. 

Judgment. — This is a reference under 
S. 307, Criminal Procedure Code, in the 
matter of Aushi Bibi who was charged be- 
fore the Additional Sessions Judge of Dacca 
and a Jury with offences under Ss. 302/115 
and 328/116, Indian Peual Code. The 
case against Aushi Bibi was that she sus- 
pected an intrigue between her husband 
and Adarjan. She accordingly gave a powder 
which was subsequently found to contain 
at^senic, to Chandra Ban a girl of 13 years 
of age, the wife of Jarip. This girl was a 
relation of the accused. Aushi Bibi told 
Chandra Ban to give the powder to Adaijan 
by mixing it with lime in a pan or by mix- 
ing it with rice. The powder which was 
wrapped up in a red paper was taken by 
Chandra Ban ; and as her aunt Nekjan 
came to the hari shortly afterwards, she 


showed it to her aunt and told her what 
had happened. Nekjan told her not to give 
it to Adajan but to throw it away. Nekjan 
tested some of it by putting it in water, 
when it is said to have become dark. 
Chandra Ban also said that Nekjan further 
tested it by placing it on the rind of a 
jambtira or lemon. This incident Nekjan 
does not mention. 'Phis was on Wednesday. 
On the Friday the matter got about in 
the village and a salis/i was summoned and 
Aushi Bibi and Chandra Ban were called 
before the assembly. Manu Mandal, the 
president, questioned them both ; a'nd, 
though Aushi Bibi at first denied having 
got the poison, she eventually went and 
produced it. Manu Mandal is dead ; but 
the witnesses who speak to what took place 
in the salis/i prove that she at fii'st denied 
the occurrence but. on being told that the 
aalis/t would compromise the matter, she 
went and brought the powder of her own 
accord. It should be stated that Aushi 
Bibi had asked Chandra Ban to give her 
back the powder and that Chandra Ban had 
given her back a portion retaining a portion 
her.self. This other portion Chandra Ban 
also produced before the salis/i. Both the 
portions were placed together and sent 
eventually to the chemical analyser, who 
reported that traces of white arsenic were 
found in the powder. That is the case 
against the accused : and. on the evidence, 
the Jury returned a unanimous verdict of 
“ not guilty.” The learned Additional 
Sessions Judge disagreeing with that has 
referred the case for our decision. 

In the first place, we should mention 
that the learned Judge has possibly mis- 
directed the Jury in the matter of the con- 
fession to the members of the saiish. H© 
says in his charge : “ A confession made 

under these circumstances is not inadmissible 
because (1) the members of the saiish were 
not pei'sons in authority, (2) the accused 
was not then charged with any offence.” 

As to the first reason, there are decisions 
of this Court holding that the president of 
a panc/iayat in such circumstances is, or 
may be, a peraon in authority within the 
purview of S. 24 of the Indian Evidence 
Act. We may rel'er to the two cases of 
Nazir Jharudar v. Emperor (1) 
Emperor v. Jasha Bewa (2). It would 
depend on the question of fact, whether the 
confession was caused by any inducement, 

(i) ( 1905 ) 9 C. W. N. 474 . 

(3) ( 1907 ) II C. W. N. 904 . 
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threftt or promise, having reference to the 
charge against the accused person. It 
should, therefore, have been left to the 
Jury to say whether there was any such 
inducement, threat or promise in this case ; 
but to tell them that the president of a 
panchayat was not a person in authority 
■within the meaning of S. 24 of the Evi- 
dence Act was clearly errpneous. 

second reason given by the leained 
Judge is also incorrect, because the salish 
was undoubtedly summoned to consider 
the (^se which was being made against 
Aushi Bibi of having given poison to Chan- 
dra Ban to be administered to Adarjan. 

She was, therefore, before the salish on that 

charge. 

In this case there appears to have been a 
direct inducement from the president and 
members of the salish that if she confessed 
they would compromise the matter. It is. 
therefore, extremely doubtful whether this 
confession should have been allowed to be 
jplaced before the Jury at all. it certainly 
jought not to have been placed before them 
without an explanation as to how they 
jshould value it, having regard to the 
circumstances in which it was made. 

Excluding that confession from consider- 
ation, there remains only the evidence of 
Chandra Ban corroborated, so far as it is 
corroborated, by the evidence of Nekjan. 
We feel unable to say, in these circum- 
stances, that the Jury were wrong in 
rejecting this evidence against the accused 
Aushi Bibi. They had these facts before 
them and they were entitled to reject that 

evidence for any reason that they thought 
proper. 

There is the further fact that the chemi- 
cal analysis does not disclose how- much 
arsenic was found in this powder. I’here 
18 , therefore, no evidence on the record 
agMDBfc the accused as to the amount of 
poison which was proposed to be adminis- 
tered to Adarjan. 

It would be diflScult, therefore, t^say 
whether the case would come under 
o. 302 or S, 328, Indian Penal Code, 
or whether there would be any offence 
proved against Aushi Bibi at all. We 
accordingly direct that the verdict of the 

Jury be upheld and that Aushi Bibi be 
acquitted. 

V.B./R.K. 

Accused acquitted. 
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Fletcher and Walmsle^, JJ. 

Kironhala Defci— Plaintiff— Appellaut. 

V. 

Ka/i Charan Singha and others — Defen- 
dants — Respondents. 

First Appeal No. 73 of 1913. decided on 

13th July, 1915, against the Decree of 

Sub-Judge, Berhampore, dated 9th October 
1912. 

1872), S. llS-Adoprion 
contested— Suit dismissed— Question .'eft open 

till adoptive widow's death— Acceptance of 
lease from adopted son^s son by pUinthfs bus 
band estops her from challenging adoption. 

Ihe plaintiff’s late husband brought a suit 
again.st one Chhaya Kumari and Nilkanta to .set 

aside the adoption of Nilkania. by the former. 

the suit was decreed by the primary Court but 
on appeal to the High Court the judgment was 
set aside, the question of the adoption bcin*- 
left open until the death of Chhaya Kumari. 
Afterwards an application was made to the 
District Judge under S. 31 of Act VIII of 1890 
for leave to raise certain moneys to pay off 
debts due from the son of Nilkanta, then a 
minor, by granting a fiuh/r of a certain portion 
of the estate, and the plaintiff’s husband 
appeared before the District Judge and e.xpressed 
hts desire to take the fiuO/; lease at a premium 
of Rs. 10,000. 

Hel(/. it^ that this was a clear case of waiver, 
ly the plaintiffs husband who with full know- 
ledge of his rights obtained the />ui/u which 
recognised the validiiy of the adoption of 
Nilkanta ; fp. C. i \ 2.] 

(2) that the plaintiff was estopped from 

(|ueslioning the adoption of Nilkanta. as she 
was still in possession of the property comprised 
in the p/tO/t, and claimed through her late 
husband. [P. 

(3) That whether the adoption of Nilkanta be 

or be not valid the plaintiff cannot succeed in 
this suit. rp. 354. C. 2 & P. 355, C. i.T 

Hrojo Lai Chakravarti, Upendra Nath 
Bagchi and Nagendra Nath Sen- for 
Appellaofe. 

A’. P. Sinha^ Mohinimohan Chatterji, 
Sarat Coomar Mitter and Kalikinkur 
Chakravarty — ioT Respondents. 

Judgment. This is an appeal by the 
plaintiff against the judgment of the learned 
Subordinate Judge of Berhampore dismiss- 
ing her suit. The plaintiff brought her suit 
to recover certain properties that represent 
one-half of the estate originally belonging 
to one Shibaram Singh. Shibaram died on 
the 9th of Augpt, 1836 leaving a widow, 
Chhaya Kumari, aged about 14 years and a 
daughter, Foodan Kumai’i by a former wife. 
Foodan was many years older than the 
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widow. She was married to Chait Lai 
Siogh and had two sons, Ram Lai and 
Behiiri Lai. On the death of Shibararo his 
widow succeeded to his properties. By a 
subsequent arrangement with Poodan 
Kumari and Chait Lai Singh. ChhayaKumari 
was left in possession of 8 annas share 
of the property, e.xcept one mehal which 
was made over to Ram Lai. The other 
8 annas share in the property was made 
over to Foodan Kumari and Chait Lai 
Singh. 

The present suit relates to the 8 annas 
share of the proi)erty retained by Chhaya 
Kumari. The defendants Nos. 2 to G are 
in possession of the property No. li in 
schedule ka to the plaint under a purchase 
from Chhaya Kumari. The rest of the pro- 
perties sued tor are in the possession of the 
defendant No. 1. He claims them as heir 
of his father Nilkantawho, itisalleged, was 
adopted by Chhaya Kumiud. Nilkanta 
was a son of (ropal Sundari, a daughter of 
Foodan Kumari. The plaintiff is the widow 
of Shayama Charan Singh who was the son of 
.Annapurna, another daughter of Foodan. It 
is not denied that if no son had been adopt- 
ed to Siva Rim, the present plaintiff in the 
events that have happened would be en- 
titled to the estate of Shibaram. 

The plaintiff questions the alleged adop- 
tion ol Nilkanta on the following grounds. 
jirdy that there wa.s no such adoption in 
fact, secoiullf/, even if there were, Shibaram 
gave no authority to Chhaya Kumari to 
adopt and, MfrcZ/y. the adoption would be 
void even if authority had been given to 
Chhaya Kumari, as Nilkanta’s natural 
mother could not have married Shibaram if 
she had boon a maiden. 

The leirned Judge in a very comprehen- 
sive judgment has dealt with all the matters 
raised in the suit. He has held, that 

the adoption w'as valid and, secondly, that 
the plaintiff is estopped from questioning the 
adoption of Nilkanta. A large part of the 
ai'gument has been addressed to us as to 
whether or not the adoption of Nilkanta 
was valid. 

In the circumstances of the present case 
we need not enter into this question. For 
W 0 are of opinion that the plaintiff is estop- 
ped from questioning the adoption of 
Nilkanta. The facts relating to such estop- 
pel may be briefly stated ; — In 1878 the 
plaintiff’s late husband brought a suit 
against Chhaya Kumari and Nilkanta to set 
aside the adoption of Nilkanta. The suit 
was decreed in the primary Court, but on 


appeal to this Court the judgment was set 
aside, the question of the adoption behig left 
open until the death of Chhaya Kumari, 
The plaintiff’s husband was, therefore, fully 
aware of his rights. At the end of the year 
1895 an application was made to the Dis- 
trict Judge under S. 31 of Act VIII of 1890 
for leave to raise certain moneys to pay off 
debts due from the defendant No. I, then a 
minor. The first proposal was to raise the 
money by mortgage, but it was subsequent- 
ly altered to a proposal to grant a putni of 
a certain portion of the estate. The propo- 
sal dragged on fora considerable time. On 
the application coming on the 2nd of March, 
1898, the District Judge granted time to 
enable the husband of the plaintiff to come 
in as he might contest the validity of the 
adoption of the father of the defendant 
No. 1. 

On the 10th of March, 1898 the plaintiff's 
husband appeared before the District Judge 
and expressed his desire to take the putni 
lease at a premium of Rs. 10,000. The 
learned Judge sanctioned the proposal, sub- 
ject to a condition that the plaintiff’s 
husband together with a surety should give 
security to pay the expenses of any suit 
(up to Rs. 2,000) which might be brought 
by any other reversioner to question the title 
of the defendant No. 1. In pursuance of 
this order the putni lease (Exhibit D) and 
the Security bond (Exhibit E) were execut- 
ed. This seems to us to be a clear case of 
waiver by the husband of the plaintiff. 
With full knowledge of his rights he obtain- 
ed the putni (Exhibit D) which recognises 
the validitjy of the adoption of Nilkanta and 
the plaintiff, his widow, is still in posses- 
sion of the property comprised in the putnt. 
That being so, it is now too late for tha 
plaintiff . who claims through her husband, 
to question the adoption. 

The doctrine of estoppel by conduct has 
been applied in many cases in India to in- 
valid adoptions. The facts in this case raise 
a clear case of estoppel against the plaintiff. 
To hold otherwise would be lamentable- 
The defendant No 1 has married the 
daughter of the plaintiff’s late husband. If 
the plaintiff can question the adoption of 
Nilkanta, then the marriage of the defen- 
dant No. 1 will be invalid and the defeo' 
dant No, 1 will be left as belonging to no 
family and with a wife to whom he is nc^^ 
legally married. We agree with the learned , 
Judge in the Court below that the facts ; 
proved establish a clear case of estoppel ; 
against the plaintiff. Whether the i 
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adoption of Nilkanta be or be not valid the 
plaintiff cannot succeed in this suit. The 
appeal, therefore, fails and must be dis- 
missed with costs. There will be two sets 
of costs, one to the defendant No. 1 respon- 
dent and the other to the defendants Nos. 1 
to 6 respondents. 

V.B./R.K 

Appeal dismissed. 
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SHARFUDDIN AND CHAPMAN, JJ. 

Abdul Sheik — Plaintiff — Appellant. 

V. 

Emperor — Respondent. 

Criminal Appeal No. 367 of 1915, decided 
on 9th July, 1915. 

(a) Crimiaal P. C. (5 of 1898). S. 297— Charge 
tojory Duty of Court— Jury’s attention should 
be drawn to defence case and non«*production by 
prosecatioii of witnesses present at the time of 
occunrence giving rise to presumptioD under 

S. 114 of Evidence Act (1872j. 

In his charge to the Jur3' a Judge >hoald draw 
the attention of the Jury to the case set up by 
the defence and the non-productiou by the 
prosecution of witnesses who were present at 
the time of the alleged occurrence, pointing out 
to them that the non-production created a pre- 
sumption under S. 114, Inrlian Evidence Act. 
which did not help the prosecution case. 

(b) Crimiaal P. C. (5 of 1893), s! 297— Chkrge 
to Jury Riot case —Judge must point out what 
mtawfulaMembly is— ladiaa Penal Code (1860), 

Ss. 141 and 147. 

In cases of riot it is essentially necessary for 
a Judge to mention^ in his charge to the Jary> 
what an unlawful assembly is, (P. 355, C. 2 . 

(c) Criminal P. C. (S of 1898), S. 297— Charge 
to Rioting case ^Ingredients of offence not 
staled^Charge held to be inadequate. 

Where a Judge in liis charge to the Jury said; 

The offences of rioting, culpable homicide, 
voluntarily causing grievous hurt and the pro- 
visions of Ss. 34, 149, Indian Penal (*ode, are 
” and there was nothing to show that 
the Jury were told that a rioting can only take 
place when there is an unlawful assembly con- 
sisting of at least five men with one of the com 
mon objects mentioned in S. 141, Indian Penal 

th I u 

tnat the charge was most inadt-quaie. 

(h) Criminal P. C. (S of 1898), S. 297— Charge 
to Jury ^Riok cases~Omtssioo to meotion com* 
mon object does not intiate trial. 

Se/nile,~^ln cases of riot the omi.ssion to 
mention the common object in the charge-sheet 
dOM notnece.ssariIy vitiate the trial. 11 Cal. 106; 
22 Cal. 276 and 33 Cal. 293, not foil. 

Ttr IP- 355 . C. 2.J 

Manmatha Nath MooJkerjee and Birendra 
Kumar T)e — for Appellant. 

Orr — for the Crown. 


Sharfuddin, J. — The case was tried by 
Jury. 

We have heard the learned Vakil appear- 
ing for the appellant. He contends that 
there has been a misdirection in the charge, 
first, because in the charge-sheet the com- 
mon object has not at all been mentioned 
and he relies on the cases of Behari 
Mahton v. Queen-Empress (1), Sabir v 
Queen-Empress (‘2) and Pm-esh Nath 
Sircar v. Emperor (3). There are, how- 
ever, other cases which go to show that 
the omission to mention the common! 
object in the charge-sheet does not ueces-! 
sarily vitiate the trial. The second ground, 
urged by the learned Vakil is that in! 
the charge to the Jury, the learned 
Sessions Judge has not drawn their atten- 
tion to the case set up by the defence and: 
that some of the witnesses who were 
present at the time of the alleged occurrence 
were not examined in the trial. 

The learned Deputy Legal Remem- 
brancer admits that the charge is inade- 
quate. 

The learned Sessions Judge should have 
drawn the attention of the Jury to those 
facts, pointing out to them that non-pro- 
duction of those witnesses created a pre- 
sumption under S. 114 of the Evidence 
Act which did not help the case for the 
prosecution. 

Apart from these objections, 1 am of 
opinion that the charge to the Jury is most 
inadequate. In his charge the learned 
Judge says ; The offences of rioting,' 
culpable homicide, voluntarily causing' 
grievous hurt and the provisions of! 
bs. 3-1 and 149, Indian Penal Code, are 
explained. ’’ There is nothing to show' 
that the Jurj- were told that a rioting can: 
only take place when there is an unlawful! 
assembly consisting of at least five menj 
with one of the common objects mentioned, 
in S. 141, Indian Penal Code. I am of' 
opinion that in cases of riot it is e-isential-! 
ly necessary to mention what an unlawful 
assembly is. The Jury are not experts in 
law. They might not be able to distinguish 
between a collection of five or more men 
without a common object and a cjllection 
of the same number of men with a common 
object. 

In these circumstances, I think, the case 
should go back for re-trial. The conviction 

(1) (1885) 11 C al. 1 06. 

(2) (1895) 22 Cal. 276. 

(3) 1*906) 33 Cal. 295. 
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aod sentence are set aside and a fresh trial 
IS ordered. 

1 would like to iK)int out that in the 
fresh trial it is desirable that the common 
object of the assembly, the case set up by 
the accused, the evidence, if any, either in 
cross-examination of the witnesses for the 
prosecution or in the examination-in-chief 
of any defence witness, if examined and 
any .statement ^corroborating the allegation 
of the accused, should be distinctly placed 
before the Jury. 

The re-trial of the accu.^ed will be only 
under S. i-17, Indian Penal Code, iua>much 
as be has not been found guilty of any 
other off ence. 

Let the accused be admitted to bail to 
the satisfaction of the District Magistrate. 

Chapman. J. — I agree. 

V.H./K.K. 

Re-irial orde-iad. 
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Gkaxtekjea and Roe. J.l. 

Gopal Proshad Bhagat and others 

Decree* holders — Petitioners. 

V. 

Rajendra Lai Pan/a and others — Judg- 
ment-debtors —Opposite Parties. 

Civil Rule No. 198 of 1915, decided on 
doth July, 1915, against the Judgment of 
Sub-Judge, Midnapur, dated 24th Octo- 
ber, 1914 

(a) Limitation Act (9 of 1908), Sch. I, Art. 182 (5) 
— Application by decree-holder certifying 
partial satisfaction of decree is step-in-aid 
of execution —Payment must be actually made — 
Civil P. C. a908), O. 21, R. 2. 

An application Ijy a decree-holder certifying 
liaymeni :>f a portion of the decretal amount out 
of Court, is a step-in-aid of execution within the 
meaning ot Article 182 (5) of the Limitation Act, 
provided the payment was actually made and 
even though the decree-liolder by his application 
also prayed that the execution case might be 
struck off. 12 Cal. 6o<S ; 12 All. 399 ; 20 Cal. 

696 aiwl 3 I. C. 391, foil. [ 1 >. 357, c. I J 

(b) Civil P. C. (5 of 1903), S. 143— Application 
for execution \«ithin time — Application retiiroed 
for amendment of formal defects — Application 
re-filed after amendment, but beyond limitation 
— Held application was not time-barred. 

Where an application for execution was made 
just within the limitation period but was returned 
by Court for amendment of certain formal 
defects within a certain time and the application 
after amendment was re-filed after that lime 
and beyond the limitation period, with a prayer 
that the delay might be excused in view of the 
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circumstances statetl therein and the Court 
accepted and acted upon the application: 

iluit the Court had in effect enlarged 
the tiriu' in tlie exercise of its discretion under 

1 4^>, C. ivi I Procedure ( 'ode, and that, tlierefore, 
tlie .ipplicaiif>n wa.s nut time-barred. 7 I, C. 578. 

:P. ,157. c. I & 2 .] 

SaU'oxcri Pati Roy — for Petiifcioners. 

^ure.ndrn jSla/h Ghoshal — for Opposite 
Parties. 

Judgmenl. — This rule was granted 
upon an application under S. 25 of the 
Provincial Small Cause Courts Act. 

The main question raised in the Rule 
is, whether an application by a decree- 
Iiolder certifying partial satisfaction of a 
decree is a step-in-aid of execution of the 
decree within the meaning of Article 182 (5) 
ot the Second (Fir.st?) Schedule of the 
Limitation Act. 

The <luestion has been considered in 
several cases and answered in the affirm- 
ative. In Tanni Das Bandyo padhya v. 
Bishtoo Lal Makhopadaya (1) the learned 
Judges held that such an application is a 
step-iu-aid of execution of the decree, and 
observed : ‘‘wlien a judgment-creditor comes 
into Coui'b and certifies to the Court the 
payment of a sum, that proceeding takes 
place in consequence of an arrangement as 
to payment between him and the judgment- 
debtor, and because if he had not certified, 
the judgment-debtor could, under the law, 
compel him to do so. The effect of the 
certificate is to satisfy the decree so far as 
the sum certified is concerned.” The same 
view was taken by a Full Bench of the 
Allahabad High Court in Sujan Singh v. 
//ira Singh (2). Mahmud, J., in that 
case observed that the rule laid down 
by this Court in the case of Tarini Das 
Bandyopadhya v. Bishtoo Lal Mukho' 
padaya (1) is ‘’a sound rule of law,'* 
because “ where a decree-holder has not 
only out of Court acquired a partial 
satisfaction of the decree, but where ho 
also comes to certify such partial satisfac- 
tion under S. 258 of the Civil Pro- 
cedure Code, be is taking a step by which 
he asserts enforcement of his decree in the 
exercise of those powers w’hich are vested 
in him because he is a decree- holder.” 

A similar view has been taken in subse- 
quent deeisions of this Court. [See 


(1) (1886) 12 Cal. 608. 

(2) (1S90) 12 AIL 399. 
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Imam v. PoonU Sing/t (8) and Ch/ioto 
Rakhal Has v. Jogendra Narain (4).] 

It is coDtended on behalf of the opposite 
parties, that in the present case the decree* 
holder by his application certifying payment 
also prayed that the execution case might 
be struck ofif, and this fact was relied upon 
strongly by the learned Subordinate Judge. 
Nodoubt an application to theCourt to strike 
off an execution case cannot possibly be a 
step-in-aid of execution, but if an applica- 
tion certifying payment to the Court is a 
step-in-aid of execution, the mere fact that 
there is a prayer in the application that the 
exTOution case might be struck off after 
satisfaction, cannot take away the effect ot 
certifying payment to the Court. 

Having regard to the authorities cited 
above, we must hold that an application by 
the decree-holder certifying payment ot a 
portion of the decretal amount out of 
Court is a step-in-aid of execution of the 
decree witlun the meaning of Article 182 (5) 
of the Limitation Act provided, of course, 
the payment asserted has actually been 
made. In the presout case it is not disputed 
that the payment was actually made. 

It is pointed out on behalf of the opposite 
parties that although the present application 
for execution was originally filed on the 
22nd May, 1914 which was within three 
years from the date of the application 
certifying payment to the Court relerred to 
above, it was returned on the 9th June for 
amendment (of certain formal defects) 
witlun five days from that date, and the 

j a was not re-filed within the 

time allowed, but on the 27th June. 

1 13 contended that there is no express 
order under S. 148, Civil Procedure Code, 
enlarging the time for amendment, 
Md the case of Budhan Shah v. Sita 
^ath Shah (5) is relied upon. But in the 

present case, the decree-holder filed a peti- 

won on the 27th June, stating the reason 
why the application had not been filed 
within the period allowed and praying that 
the delay might be excused. There was 
hus an application (or enlargement of the 
period allowed and the order of the Court, 
aken along with the above petition, goes 
to show that the circumstances under which 
the application for execution was re-filed 
after the period originally allowed were 

(3) (1893) 20 Cal. 696. 

(4) (1909) 3 I. c. 391. 

(5) (1910) 7 I. C. 578. 


considered and the Court in the exercise ol 
its discietien enlarged the time. 

We are of opinion that the ajiplication 
tor execution of the decree was not barred 
by limitation. The Rule is accordingly 
made absolute, and the case sent back to 
the Court below for proceeding with the 
execution. Costs one gold mohar. 

V.H./K.K. 

Hide made ahsoluh . 
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■Ienkins, C.J. and N. R. Chattkr.iea, .} . 

Hirnnmoy Kumar Soha Plaintiji 
Appellant. 

V. 

Hamjun Ah Deivaii Defendant Res- 
liondent. 

Second Appeal No. lo63 of 191J. decided 
on 9th June. 1915, against the decree ot 
Sub-Judge. 1st Court, Rurdwan. dated 21st 
February. 1913. 

(a) CivilP. C.tS o£1908).S. ll-Rent decree 
in prior suit is not merely piece of evidence but 
conclusive evidence of relationship of landlord 
and tenant. 

In a .suit loi arrears of rent a deerct.* tor rent 
obtained bythe landlord in a prior suit against 
the same defendants is not inerely an item ol 
evidence, but is conchisiveas to the relationship 
between the parties at the lime to which the 
prc\ioussuit referred. |P. 357, C. 2.) 

(b) Evidence Act (1 of 1872), S. 114 (d) — 
Presumption of continuance of relationship of 
landlord and tenant from previous rent-decree 
is not obligatory but permissible. 

S. 1 14, Illustration (d) of the Evidence Act 
does not compel, but certainly perniiis, the 
Court to make a presumption as to the continu- 
ance of the state of things. . P. 338, C. i.j 

Kherode JVath Bhuya for Appellant. 

D. N, Bagchi for Resiwndent. 

Judgment. — This is a suit for arreare of 
rent. It was necessary for the plaintiff to 
establish that he was the defendants’ land- 
lord. He proposed to do that by utili^jing, 
among t.ther things a decree for rent which 
he had obtained in a prior suit against 
these defendants. The lower Appellate 
Court has rejected the decree as an item 
of evidence, apparently on the ground that 
it was ex parte. This is manifestly erro- 
neous. The decree is not merely an item of 
evidence, but is conclusive as to the rela- 
tionship between the parties at the time 
to which the previous suit referred. That 
does not mean that in the circumstances 
of this case it is conclusive as to the 
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present relation between the parties. But 
it is good and valuable evidence in so far as 
it establishes the re.ationship at a time that 
has passed. Its value becomes more 
appa-ent when the terms of S 114 of the 
Evidence Act and Illusiration {(i) are 
borne in mind, which do not compel, but 
certainly permits, the Court to make a 
presumption as to the continuance ct the 
state of things. The decree has been 
excluded from consideration hv the lower 
Appellate Court in error. 

We must, therefore, reverse the decree 
of the lower Appellate Court and send back 
the case in order that it mav be determined 
according to law. Costs hitherto incurred 
will abide the result. 

V. K. 

Decree reversed : Case remanded. 
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Sanderson, C. J. and Mookeimek. •(. 

Aklu — Defendant — .\ppellant. 

v. 

Kmmo.n — Plaintiff — Respondent. 

Appeal No. do37 of 1914, decided on 
loth March, 1910, from the Appellate 
Decree of Sub-Judge. 2Dd Court, Hooghly, 
dated 25th May, I9l4. 

Transfer of Property Act (4 of 1882’, Ss. 106 
and 107 — Lease of immovable properly not for 
agricultural or manufacturing purposes reserving 
annual rent when not registered is to be deemed 
lease from month to month. 

A lease of immovable property (not for agri- 
culturai or nuinutactuiinj' purposes) reserviny an 
annual rent, tliotigh It might be held ti> ( reate an 
annual tenancy according to theci>ntract the 
parties, i.s to l>e cieemed a lease from month to 
month terminable by fifteen days’ notice under 
S. io6 of the 'I'ransfer of Property Act, when 
that contract between the parlies has not been 
put into writing aitd registered as required by 
S. 107 of the .Act. 2 .\ I. ref to 

[I*- 3S>- <-'■ 

Monmotka Nath Roy —for Appellant. 

Jyotis Chandra Sazra — for Respondent. 

Sanderson, C. J. — In this case 1 think 
the appeal must be dismissed. The lease 
was given on the 18th of January. 1904 to 
the defendant’s brother, one Sheikh Chandu, 
of a particultu* area of land which was 2 
cottahs, and the rent was Rs. 12 a year. 
In 1909 Chandu died. From that time the 
defendant and the heirs of Chandu, and 1 
think all his heirs, lived on the land in 
question ; but apparently after the death of 
Chandu the land occupied by the defendant 


and the heirs, who according to the judg- 
ment of the lower Appellate Court were 
probably living with the defendant, was 
2i cottahs and the rent that was paid was 
not Rs. 12 a year but was Rs. 15 a year, 
and the first question raised is whether the 
tenancy was a heritable one. 

The learned Subordinate Judge has held 
that the tenancy was not heritable one, 
and he bases his judgment upon the terms 
of the lease. I'hat has been e.vamined by 
my learned brother Mr. Justice Mookerjee 
and he agrees lliat there is nothing in the 
lease to show that the tenancy was a heri- 
table one. 1‘uriher than that, the fact that 
the area occupied after Chandu'.s death 
was different from that included in the 
lease and the fact that the rent was diffe- 
rent from that which was specified in the 
lease, lead me to come to the conclusion 
that the judgment of the learned Sub- 
ordinate Judge that the holding was not 
a heritable one was correct. Therefore, 
the position is this. I'he lease has come 
to an end ; a new tenancy must have been 
created, and upon that two questions 
arise — with whom was the new tenancy 
created, and secondly, on what terms. 

Xow. upon the first point, the learned 
\ akii who has argued the case for the 
appellant urges that the tenants were not 
only the defendant but also the heirs who 
were co-sharer tenants, as he suggests^ 
with the defendant. That point is really a 
question of fact and that has been decided 
by the learned Subordinate Judge against 
him. who has held that the defendant was 
the only tenant, and if it is necessary for 
me to e.xpress any opinion, I think that 
the learned Judge was perfectly right m 
coming to that conclusion, as far as 1 can 
judge from the materials before me : it 
is not necessary forme to go into detail ; 
they are referred to in the two judgments 
*^hai are before us. Therefore, the tenancy 
was between the plaintiff and the defen- 
dant. 

Then the second point arises, what were 
the terms of that tenancy ^ There is no 
dispute as to that, because the Court of 
first instance has held that the rent 
was an annual rent of Rs. 15* 
contest had been as to whether the 
was a monthly rent or a yearly rent : the 
amount was agreed between the parties 
and as to that there was no dispute. The 
question was whether it was an annua 
rent of Rs. 15 or a monthly rent o 
Rs. 1-4. The Court of first instance has 
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dealt with that specitic question which is 
a question of fact, and has found that the 
rent was an annual rent of Rs. 15 a 
year. Then arises the next question, 
whether from that fact it can be pre- 
sumed that the tenancy was an annual 
tenancy. I should be prepared to follow 
what was said by n»y learned brother 
Mr. Justice ^lookerjee in the case of 
Durgi Nekarrini v. Goberdkan Bose. (1), 
namely, “ It may possibly be accepted 
as a proposition generally true that, as 
indicated in Wilkinson v. Hall (2), the 
mode in which rent is expressed to be 
reserved affords a presumption that the 
tenancy is of a character corresponding 
thereto. The rule, however, is not of 
universal application, and, it was pointed 
out by Mr. .Justice Maule in Athcrstone 
V. Bostock (3), that the presumption of 
yearly taking from the rent being paid 
yearly does not apply to the case of 
lodgings, and the same view is supported 
by the case of Wtlson v. Abbott (4). Now 
in this case there is nothing to rebut the 
presumption w’hich, I think, ought to be 
drawn from the fact that the rent was to 
be an annual rent. I'herefore, the pre- 
sumption ought to be drawn that the 
tenancy was to be an annual tenancy ; 
and so far that conclusion at which I 
have arrived is in favour of the appel- 
lant. Therefore, within the words of 
S. 106 of the Transfer of Property Act, 
there would be a contract, namely, such 
as I have described, acontractof tenancy 
between the plaintiff on the one hand 
and the defendant on the other, and an 
annual tenancy for which an annual rent 
of Rs. 15 was to be paid ; and, therefore, 
S. 106, if it stood by itself, would not 
apply, because there would be a contract 
to the contrary. But unfortunately for 
the appellant, there is S. 107 which says 
that such a contract as that, a contract 
such as I have described which reserves 
a yearly rent, can be made only by a 
registered instrument, and, inasmuch as 
there is no registered instrument in this 
case, that contract must be treated as 
an invalid contract and as not existing. 
Therefore, I am forced to the con* 
elusion that this case does come within 
S. 106, because there is an absence 


(0 A. I R. (19x5) Cal. 64 = 24 I. C. 183. 

(2) (1837) 3 Bing (N. C.). 508=132 E. 

R. S06. 

(3) (1841) 133 E, R. 850=10 L. J. C. P. 113. 

(4) (1824) 3 B, & C. 88= 107 E. R. 667. 


of a contract to the contrary, inas- 
much as the contract which was in, 
fact made and was in fact held to, 
exist by the Court of first instance was, 
not put into writing and was not regis-| 
tered. 'Therefore, there being no contract! 
to the contrary, and inasmuch as this wasi 
a lease of immovable property and not; 
for agricultural or manufacturing purpo-' 
ses, but for some other purpose, it must 
be deemed to be a lease from month to, 
month terminable, on the part of either 
lessor or lessee, by fifteen days’ noticel 
expiring with the end of a month of the 
tenancy, and, inasmuch as rifteen days'i 
notice was admittedly given in this case, 
a sufficient notice under the Statute was 
given and the plaintiff consequently is 
entitled to obtain a decree for possession 
of the land, for arrears of rent and for 
damages for holding over after the notice 
to quit. 

For these reasons the appeal must be 
dismissed with costs. 

I should like to say, this is one of the 
first cases that I have heard argued by 
the learned N’akiis of this Court that in 
my opinion it has been very well argued 
on both sides. 

Mookerjee, J. — 1 agree. 

V.B./R.K. 

Appeal dismissed. 
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WOODROFFE AND NEWBOULD. JJ. 

Lndra Narain Sarkai' and others — 
Plaintiffs — Appellants. 

V. 

Bedeswari Dassya — J )efendant — Res- 
pondent. 

Second Appeal No. 1013 of 1914, 
decided on 13th July, 1915. against the 
Decree of Dist. Judge, Dinajpur, dated 
14th of February, 1914- 

(a) Practice — Admission — Mortgage suit— 
Mortgagor's admission of balance due — Dis« 
missal of en'ire claim for non-produedon of 
deed bearing endorsement is improper. 

Where in a mortgage suit it is found by the 
first Court that the sum alleged *to have been 
paid by the mortgagor has not been paid, it 
being admitted by the mortgagor that there is 
a balance due, and on appeal, the District 
Judge has dismissed the suit, on the ground 
that the plaintiff-mortgagee has not produced 
the original deed upon which it is alleged that 
an endorsement of payment was made : 
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tnat in tiic fa- t- of the admission 
that there i> >onie money ^till outj^tanding on 
the mortgage, the ~uit .honld not have been 
entirely dismissed. |P , 5 ^^ , | 

(b) EvidenreAcldof 1872). Ss. 102 and 103 

alleging if. ^payment is on person 

1 hat the oii.K of proving the pav nient alleged 
J'v the defendant upon the latter. 

P. 3G0, C. (. 

Kali Ainkar Cknkrararti — for \ppel' 
lams. 
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SHAKFUDDIN and I’El'NON, JJ. 

Eomesh Chandra Dutta Choudhury and 
others Eetuioners. 


Brojo Lai Chakravarti — for Respon 
dent. 

Judgment. 1 his is a suit broujjht 
upon a niortjra^-e. Amongst other defen- 
ces. a plea was taken that a certain sum 
specihed had been paid ; it was admitted 
however, that there was a balance due. 

The hrst Court found that the sum 

alleged to have been paid had not been 

paid. On appeal, the District Judge, on 

;the ground that the plamtill had nut 

'produf-ed the original deed upon which 

it was alleged that an endorsement of 

jpayment had been made, dismis.sed the 
^suit. 

i It is conceded that this was an error, it 
.being admitted that a.s there was some 
unoney still outstanding on the mortgage, 
the suit should not have been entirely 
dismissed. IJad the matter rested there, 
it might have been possible for us to have 
dealt with the question ourselves. But on 
reading the judgment I think it would be 
advisable that we, while setting aside the 
judgment and decree of the lower .\ppel- 
late Courts, should send the case back for 
re-decision. J'he onus of pro\-ing the 
■ payment alleged by the defendant was 
jupon her. J'he first Court in the hrst 
;inslance found that the evidence of pay* 
hiient which she had produced was un- 
trustworthy ; and the longer .Appellate 
Court does not appear to have dealt at all 
with this first part of the case, and it 
merely rested its decision upon the fact 
that the plaintiff had not produced his 

deed. Under these circumstances, we set 

aside tJie judgment and decree of the 
lower .Appellate Court and remit the case 
to the District Judge for a fresh decision 
on the facts.’ 

I'he appellant in this Court will be 
entitled to his costs of this appeal. 

V. H./R. K. 

Decree set aside ; Case remanded. 


Kmperor—o^^osxxa Party. 

Criminal Revn. Petn. No. 6io of 1914, 
decided on 4th June, 1914, against the 
decision of Dist. Magte., Dacca. 

Crimiiial P. C (5 of 1898). Ss. 109. 118 aod 122 

Bad livelihood case-Surelies-Residence of 

each m immediate neighbourhood of accused is 
not necessary. 

In a bad livelihood case when several sureties 
1 *-^ is ni>t necessary that each one of 
> loii d live in the immediate neighbourhood 

IP 36r,C. I.] 

A'. Hoy. B. C. Chatterjee and Jiiren- 
dra Kumar De-for Petitioners 

0 /T-for the Grown. 

Judgment. In this case the peti- 
tioners were required to execute bonds 
''ith tiiree sureties each in the sum of 
1,000 to be of good behaviour for one 
>ear. 1 hev offered certain sureties and 
on ei the provisions of S. 122, Criminal 
rocedure Code. these sureties were 
rejected as being unfit persons. There- 
upon the petitioners obtained from this 
Court the present Rule calling upon the 
bstrict .Magistrate of Dacca to show' 
cau.se why ihe sureties offered should not 
Je accepted. J'he learned District Magis- 
tiate lias submitted a very fair explana- 
tion and after reviewing the evidence 
expressed his opinion that in the case of 
the petitioner buresh Chandra Banerjee 
three of the sureties offered, namely, 
Hasaina Kumar Banerjee. Kali Kumar 
Banerjee and Rash Mohan Banerjee are 
fit persons to be accepted as sureties- In 
the case of Suresh Chandra Banerjee we 
direct that the three persons above 
named be accepted. 

In case of Romesh Chandra Dutta 
Chaudhuri. of the five persons offered 
he finds that No. 3, Khitish Chandra 
Dutta Chow'dhuri, has been rejected on 
insufficient grounds. With regard to 
the ist and 2nd he says that the 
ist is the elder brother and the second 
the younger brother of the petitioner and 
that they themselves are looked upon 
with some suspicion. With regard (o 
the 4th and 5th he says that they are 
residents of Mymensingh town, a place 
at a considerable distance from Bajitpur 
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fwhere the petitioner lives. Considering 
that three sureties are required we do not 
think it necessary that each one of the 
three should live in the immediate neigh- 
bourhood of the accused. With regard 
to Suresh Chandra Dutta Chowdhuri, the 
elder brother, it does not appear that 
the suspicions against him have been 
substantiated. We, therefore, direct that 
in the case of Romesh Chandra Dutta 
Chowdhuri the following three persons 
Suresh Chandra DultaChowdhuri, Ivhitish 
Chandra Dutta Chowdhuri and Hemen- 
dra Mohun Dass, be accepted as sure- 
ties. 

I he Rule is made absolute in these 

terms. 

V.B./R.K. 

Rule made absolute. 
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Sanderson, C. J., Woodroffe and 

Mookerjee, jj. 

Mathura Suudan Dassi — Plaintiff- 

Appellant. 


V. 


Haran Chandra Shaha and others — 
Defendants — Respondents. 

Appeal No. 43 of 1915, decided on 
2ist December, 1915, from the Original 
Decree and Order of Imam, J., dated 
Sth February, 1915. 

U) CivU P. C. (5 of 1908), 0.9, R. 9-Order 

ptunng to restore suit dismissed for default by 

Judge oa Original Side is appealable, being 

jQ^me^ Within the meaning of Clause 15 of 
Letters Patent. 

An order of a Judge of the HighCouit in its 
jurisdiction rejecting an application 
nder O. 9, R. Q, civil Procedure Code, for 
« restoration of a suit <>i.smtssed for default. 
IS a judgment within the meaning of Clause ic 
ot the Letters Patent and is appealable. 

R ? ’ **• O 

irV't *0 restore suit di.mi.sed for 

^er o!*®."*?'!?” '* “'*‘’'*'*'‘** 

Per Sanderson, C J.. and Mookerjee, /.—An 

oriitn®/- High Court, in its 

original jurisdiction rejecting an application for 
restoration of suit dismissed for default is 

of ^ 43 . R. 1. Clause (c). 

01 the Civil Procedure Code, as the Code and 
ine rules made under it apply to an appeal from 
a decision of a Judge of the High Court on the 
original side. [P. 362. C. a & P. 365. C. i.] 

“T **‘»*‘‘ of-Burden of proof- 

• “****''®* “ question—AppeUant 
must astabluh nght of appeal. 


Mookerjee, J . — Where the ciunpctenc) <>f 
an appeal is in question it is incunihenc upon 
the appellant to establish that she has a right of 
appeal, for a right of appeal does not e.xist in 
the nature of thing.s but must be given i)y express 
enactment. 40 Cal. 21 (P. C.). toll. ; 

Qharity Trustees ,\oTtJi Staffordskire Ratlxoav 
Company (1S77) 3 g. R. D. i ; 47 L. J. Q. R. 
>0 ; 37 L. T. 391 and 26 W. K. 229, foil. 

[P. 364, C. 1 .'C 2.j 

(d) Practice — Duty of Court — Suit dismissed 
for naistalce of legal advisers — Court can in pro* 
per case restore suit on payment of costs. 

Even where suit.s have been dismissed for the 
mistake or laches of the legal advisers of parties, 
the Court will not hesitate, if proper ground.s 
are made out, to restore the suit upon payment 
of costs. Case law discussed. [P. 367, C. i.j 

S. R, Das, B . 0 . Mitter and N. Gossaiyi 
— for Appellant. 

W. Jackson, Sar/tar, N. Bhose, 

5 . C. Bhur and M. A". Bose — for Respond- 
ents. 

Sanderson, C, J. — W'ith regard to the 
preliminary objection which was raised by 
Mr. Jackson, when that point was taken, 
the case was argued upon the assumption 
that the suit had been dismissed under 
O. 9, R. 8, which deals with default of 
appearance, and, therefore, I propose, 
whatever may have been the real position, 
to deal with the argument which was pre- 
sented to us by the learned Counsel upon 
the basis that the order by Mr. Justice 
Imam dismissing the suit was made 
under O. 9, R. 8. That order was made 
on the sth of February, 1915. Then an 
application was made on the 2sth of 
March of this year to set aside that order 
of dismissal. That was heard by the 
learned Judge and was refused, and the 
plaintiff appealed from that order of 
refusal to restore the case and set aside 
the dismissal, and a preliminary point 
has been taken by the learned Counsel 
for the defendant that no appeal lies 
from such an order. 

It was argued by the learned Counsel 
for the defendant, Mr. Jackson, first, 
that the order in question was not a judg* 
ment ’ within the meaning of Clause 15 
of the Letters Patent : and, secondly, 
that if it is not within Clause 15 of the 
Letters Patent, the Civil Procedure Code 
has no application to an appeal from a 
Judge of the High Court to other Judges 
of that Court. 

As to the first point, namely, whether 
the order in question was a ‘judgment’ 
within the meaning of Clause 15, person- 
ally I should not have had much doubt 
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or hesitation in holding that the order 
was a ‘judgment' within the meaning 
of that clause, if ii had not been 
for some cases which were cited to 
us. it is quite true that the learned 
Judge had no discretion upon the 
question of the dismissal of the suit 
under (>. g, R. S. In fact, the rule 
expressly says, “where the defendant 
appears and the plaintiff does not 
appear when the suit is called on for 
hearing, the Court shall make an order 
that the suit be dismissed." The learned 
Judge has no option and under such cir- 
cumstances he must dismiss the suit. Hut 
when the application to set aside that 
dismissal is made, in my opinion, the 
Judge has discretion, and he must 
exercise his judgment on the materials 
before him. The question on vvhich he 
has then to exercise his judgment and his 
judicial discretion may, as in this case, 
be a matter of great importance : It is no 
less than whether the plaintiff under the 
circumstances of the case shall be allowed 
to prosecute his suit or for all time be 
debarred from trying to enforce his 
claim. Clause 15 obviously refers to 
judgments ’ which in common parlance 
may be called orders. In my opinion, 
the decision so arrived at on such a 
question as above stated would be a 
‘ judgment ’ within the meaning of the 
word ‘ judgment ’ in the Letters Patent. 
The judgments, however, in some of the 
cases which Mr. Jackson has cited to us 
throw some doubt upon the correctness of 
the above view. I do not refer to them 
all, though I have considered them ; the 
most important are Hurrish Chunder 
Chowdhry V. Kali Sunderi Dedi{i)and 
Gobinda Lai Das v. Shiba Das Chatter' 
jee (2). I only pause to remark that the 
exact point which arises in this case has 
not been decided, as far as I know, in 
any reported case, and I am informed 
that many such appeals, as this, have 
been heard in the Court of Appeal here, 
but it is said that in one unreported case 
the decision of this Court was that an 
appeal would not lie. I'he decision in 
the present case on the application of the 
plaintiff does, in my opinion, decide a 
question which affects the rights of the 
plaintiff. He alleges that he should be 
allowed to prosecute his claim. A 


fi) (1883) 9 Cal. .<82 «io I. A. 4 (P. C.). 
(a) (1906) 33 Cal. 1323. 


refusal of the application debars him for 
all time. If he had put in a plaint 
which was ill-framed and that had 
been struck out by the learned Judge, 
according to the decision in one of the 
cases, he would have aTight of the appeal 
within the very terms of the judg- 
ment in that case — that was an illustra- 
tion in the case in Hurrish Chunder 
Chowdhry v. Kali Siindari Debi (i) — yet 
when an order is made which debars his 
suit for all time, according to the argu- 
ment of Mr, Jackson, he is not to have a 
right of appeal. 

I should be very loth to hold that this 
order is not a ‘judgment' within the 
meaning of Clause 15 of the Letters 
Patent, but it is not necessary in my 
judgment to give a definite opinion upon 
it because I think, on the second point» 
the Code does give a right of appeal. By 
Clause 44 of the Letters Patent it is pro- 
vided as follows: '* .And we do further 
ordain and declare that all the provisions 
of these our Letters Patent are subject to 
the legislative powers of the Governor- 
(»eneral in Council, exercised at meetings 
for the purpose of making laws and 
regulations." By the terms of S. 117* 
the Code is made applicable to the 
High Court, and O. 43, R. i, gives a 
right of appeal in the very case under 
discussion. But it is said that this Code 
and the rules made under it do notj 
apply to an appeal from a learned Judge' 
of the High Court. I cannot follow that! 
argument. It is part of the defendant’s! 
case that O. 9, R 8, applies. That 
order is in effect a part of the Civil 
Procedure Code. It seems to me strange 
that the plaintiff should be subjected to 
O. g, R. s. and be liable to have his 
suit dismissed for want of appearance, 
yet when he has had his suit dismissed 
under one of the rules of the Code and 
wants to call in aid another of the rules 
which — when his application for re-in- 
statement has been refused — gives him a 
right of appeal against that refusal, he is 
met with the argument that he cannot 
call in aid that rule because there is no 
appeal from the learned Judge of the 
High Court under the Civil Procedure 
Code. I think this is not a true view or a 
reasonable construction to put upon the 
Code and the rules made under it. f** 
my judgment, the Code and the rules do 
apply and the plaintiff has a right of 
appeal. 
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This case has given me a considerable 
amount of anxiety, and I think the 
safest thing for me to do in giving judg- 
ment, having regard to the course which 
we intend to adopt, is to say as little as 
possible about the case itself, on the 
merits or demerits of the case, because 
if I do say anything, it may be taken to 
prejudice either the one side or the other. 
I have come to the conclusion that the 
safest course for this Court will be to 
order this suit to be re-entered — 1 am not 
grounding my judgment upon what 
happened before January or February 
this year, but I take .1 few facts, namely, 
that this case was lixcd to be tried by 
Mr. Justice Imam on the 4th of February; 
that, apparently, according to the evid- 
ence which was before the Court on the 
3rd, the plaintiff, the lady, who had been 
suffering to some extent from colic for 
sometime was taken worse ; that on the 
4th that matter was mentioned to the 
learned Judge, and that an application 
would be made for adjournment. When 
the case was called on the 5lh what 
happened is shown by the entry in the 
learned Judge’s note and is as follows: 

Mr, Das withdraws from the case, that 
he has only instructions to apply for 
adjournment and he does not appear any 
more in the case.” I do not know exact- 
ly what the position was as regards 
Mr. Das — unfortunately, he is not here 
to-day ; he is out of Calcutta as I under- 
stand — but havingregard to the admission 
which has been made by the learned 
Counsel for the appellant, Mr, S. R. Das, 
to the effect that the learned Counsel who 
appeared in the Court below took a wrong 
course, it seems to me that we must con- 
clude that he ought to have gone on with 
the case, when the learned Judge gave 
him an opportunity of calling his other 
wimesses, and if necessary asking for an 
adjournment in order that the plaintiff 
might be examined at a subsequent time. 
It is, therefore, admitted that the learned 
Counsel made a mistake, in the course 
which he and his junior adopted. The 
only question is whether the plaintiff in 
consequence of that mistake is to be 
debarred for all time from prosecuting 
her suit. It is a suit for a large sum of 
money : there are serious issues in it, and 
I think that if I had been in the position 
of Mr. Justice Imam, I would have 
allowed the case to be re-entered upon 
terms : and, inasmuch as there is an 


appeal (we have decided already that 
there is an appeal in a matter of this 
kind), 1 have to apply my mind and try to 
ascertain what [ should have done had 
1 been in the position of Mr. Justice 
imam. In my judgment, this case should 
be re-entered and the conditions of re- 
instatement are these : 'I'he plaintiff 
must pay the taxed costs of the defen- 
dants. 172 ., such costs as were thrown 
away by the case not proceeding on the 
day when it should have, and she must 
also pay the taxed costs of the defendants 
upon the application before Mr- Justice 
Imam for restoration, and also the ta.xed 
costs of the respondents in this appeal, 
except for the first day which I think 
was occupied by the argument on the 
preliminary objection that there was no 
appeal, upon which question we have 
decided against the respondent. 'The 
plaintiff must pay such costs as I have 
intimated as a condition precedent to 
the case being re-entered : -And, upon 
the point mentioned by Mr. Das, al- 
though at one stage of the proceedings 
there were only two sets of costs, stili 
it seems to me that the defendants were 
entitled to appear here by separate Coun- 
sel and as regards this appeal there will 
be separate sets of costs as regards each 
defendant, who appeared. 

Futher, inasmuch as the taxation of 
costs may take sometime, we think that 
the plaintiff ought to bring into Court 
within three weeks from this dale the 
sum of rupees two thousand, and it is to 
be clearly understood that the case will 
not be re-entered until the costs have 
been taxed and paid : they must be paid 
within one month from the certificate of 
costs. The appellant will have the costs 
of the first day of the appeal which was 
taken up in the preliminary point, and 
these costs will be set off, on taxation, 
against the costs which she will have 
to pay. 

We direct that the taxation be ex- 
pedited. 

If the sum of Rs. 2,000 be not paid 
into Court and if the taxed costs payable 
by the appellant as aforesaid, after 
the taxation and the set-off, be not paid 
by her within the time fixed, the case 
will not be restored, and in that event 
the appellant will be liable to pay the 
taxed costs of this appeal after the set- 
off which has been allowed. 
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Woodroffe. J. — I need not in this 
case consider the question whether S. 104 
of the Civil Procedure Code touches the 
right of appeal given by the Letters 
Patent, for, if the order appealed from 
is a judgment within the meaning of the 
Letters Patent, the question does not 
arise. It has doubtless been held that 
an order dismissing an appeal for 
default is not a judgment [see Mansab 
Alt V. Nika/ Chandiz)]- But we are 
not concerned here with an order 
under O. IX, R. 8, only but with an 
application for restoration under O. 9. 
R. 9. Whether or not as a question of 
jurisdiction an appeal lies under Clause 15 
of the Letters Patent in a case in 
which an appeal is allowed under the 
Code, 1 think it may be said that there 
are f>rima facie grounds for holding that 
an appeal should be held to lie under the 
Letters Patent where it is allowed under 
the Code ; for the fact that the Legisla- 
ture has in the Code allowed an appeal in a 
particular case, affords to my mind prima 
facie ground for supposing that that case 
is of a class »vhich this Court considers 
appealable under its Letters Patent. This 
Court has further held that we should 
not adopt a narrow construction [See 
Mussammat Brij Coomaree v. Ramrick 
Doss (4)] . Looking at the nature of the 
order appealed from, 1 think I should 
hold that it is appealable as a ‘ judg- 
ment ’ under the Letters Patent. 1 do 
not consider that the case reported as 
Gohinda Lai Das v. Skih Das Chatter- 
Jee (2), which was on another section, is 
any bar to my so holding. 

On the facts of this appeal I have 
myself doubts whether we should allow 
it. But as my learned colleagues are 
prepared to give an indulgence to the 
plaintiff and that indulgence is to be on 
the term that all costs should be paid as 
a condition precedent, I do not dissent 
from the order proposed. 

Mookerjee, J. — This appeal is directed 
against an order under R, 9 of O. 9 of 
the Civil Procedure Code, where by Mr. 
Justice Imam has refused to set aside 
an order of dismissal of a suit made by 
him under R. 8. 

As a preliminary objection has been 
taken to the competency of the ap- 
peal, it is incumbent upon the appel- 
lant to establish that she has a 

(3) (*893) IS All. 359. 

U) (1901) 5 C. W. N. 781. 


right of appeal [Minakshi Naidu v. 
Suhramanya Sastri (5)], for as Lord 
Bramwell said in Sandback Charity Trus- 
tees v. North Staffordshire Railway Com- 
pany (6), “ an appeal does not exist in 
the nature of things ; a right of appeal 
from any decision of any tribunal must 
be given by express enactment”— words 
quoted with approval by Lord Mac- 
naghten in Rangoon Botatoung Company 
Ltd. V. Collector of Rangoon (7). She 
relies upon O. 43, R. 1, Clause (c). 
Civil Procedure Code, as also upon 
Clause 15 of the Letters Patent. O. 43, 
R. 1, Clause (c), provides that “ an appeal 
shall lie from an order under O. 9, R. 9> 
rejecting an application (in a case open 
to appeal, for an order to set aside the 
dismissal of a suit).” The question, 
consequently, arises, whether O. 43, 

R. I, Clause (c), is applicable to an order 
under O. iX, R. 9, made by a Judge on 
the Original Side of this Court. 

On behalf of the appellant, reliance has 
been placed upon S. 117 of the Code, 
which lays down that “ Save as provided 
in this part or in part X or in rules, the 
provisions of this Code shall apply to 
High Courts established under the Indian 
High Courts Act, 1861.” The only 
provision in part IX, which may have 
any possible bearing, is that contained m 

S. 120. which obviously does not touch 
the pre.sent question. The provision in 
part X, which deals with this matter, is 
conlained in S. 129 ; this also does not 
militate against the contention of the 
appellant. The term “ Rule,” which 
finds a place in S, 117. is defined in 
Clause 18 of S. 2 of the Code to mean a 
rule contained in the First Schedule or 
made under S. 122 or S. 125.' Our 
attention has not been drawn to any 
such rule which makes O. 43 i R- 
Clause (c), inapplicable. On the other 
hand, O. 49, R. 3. which excludes the 
operation of other rules, lends support to 
the contention of the appellant that 
O. 43, R. I, Clause (c). is applicable 

to the present appeal. 

But it has been argued on behalf 
of the respondents, on the authority 
of the decision of the Judicial Com- 
mittee in Hurrish Chunder Chowdhry v. 

(5) (1888) II Mad. 26 = 11 Ind. Jar. 393*“ 
14 I. A. 160 (P. C.), 

(6) (1877) 3 Q- B. D. 1 = 47 L. J. Q. B. 10. 

(7) (1913) 40 Cal. 2 i = i6 I. C. 188 = 391* 

197 (P. C.). 
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Kali Snnderi Debi (i), that the Civil J’ro- 
cedure Code, in so far as it provides for 
appeals, does not apply to an appeal pre- 
ferred from a decision of one Judge of a 
High Court to the Full Court- I'he true 
effect of the decision of the Judicial 
Committee was considered by this Court in 
Toolsee Money Dassee v. Sndevi Dassee (S). 
but it is not necessary for iny present 
purpose to determine its bearing in all its 
implications, because, in my opinion, the 
law has been substantially altered since 
that decision was pronounced. S. 104 of 
the Code of igo8 is materially different 
from S. 588 of the Code of 1S82. It pro- 
vides that ‘’an appeal shall lie from the 
orders mentioned in the hrst clause of 
that section and, save as otherwise ex- 
trressly provided in the body of the Code or 
by any law for the time being in force., 
from no other orders.” Fhe effect of 
S. 104 is thus, not to take away a right of 
appeal given bj^ Clause 1$ of the Letters 
Patent, but to create a right of appe^W in 
cases even where Clause 15 of the Letters 
Patent is not applicable. I may here 
observe parenthetically that in the case 
of Toolsee Money Dassee \. Sudevi 
Dassee (8), Prinsep, J., felt pressed by the 
arg^ument that if an appeal was deemed 
to have been allowed by the Code of 
Civil Procedure, there was no provision 
for the constitution of a Court to which 

such an appeal might be preferred. S. icO 

of the Code, however, lays down that 

where an appeal from any order is 
allowed, it shall lie to the Court to which 
an appeal would lie from the decree in 
Uie suit in which such order was made." 
Consequently, where a right of appeal 
has been so given, it would be the duty 
of this Court to constitute a Court of 
appeal under S. 13 of the Indian High 
Courts Act. I hold accordinglj' that this 
appeal is competent under Clause (c), 
P-- I, O. 43 of the Civil Procedure Code. 

I am further of opinion that the appeal 
>s competent also under Clause 15 of the 
Letters Patent. That clause allows an 
appeal from a “judgment," and, the 
controversy has consequently centred 
round this expression. Reference has 
been made to the now classical definition 
rnusammat Brij Coomaree v. Hamrick 
Doss (4)] first formulated by Couch, C.J., 
m the case of Justices of the Peace 


for Calcutta v. Oriental Gas Co. ((,) ; 

judgment’’ in Clause 15 nicaiis a 
decision " which affects the merits of 
the question between the parties bv 
determining some right or liability; i'l 

may be either final or preliminary or 
interlocutory, the difference between 
them being that a final judgment deter- 
mines the whole cause or suit and a 
preliminary or inlerlocutory judgment 
determines only a part of it leaving other 
matters to be deleiniined. ” Substan- 
tially the same view was adopted by 
Sargent, C, J., in Sonhai v. Ahynedbhat 
Habibhai (10) and was later on applied 
by Couch, C.J.. himself in Radjee Ismail 
Hadjee Hubbeeb v. Radjee Mahomed (n) 
where he held that an appeal lies from 
an order refusing to set aside an order 
granting leave to a plaintiff 10 .^ue under 
Clause 12 of the Letters Patent. Refer- 
ence may also he made to the decision 
of this Court in Kally Soondery Dabia 
V. Hurrish Chunder Chowdhury (12) 
subsequently atlinned by the Judicial 
Committee Hurrish Chunder Cliowdhry 
V. Kali Sundcri Debi (i). where an 
appeal was entertained against an order 
refusing to transmit for execution an 
order of His Majesty in Council. It 
must be remembered in connection with 
these decisions that they do not profess 
to give an exhaustive definition of the 
term” judgment,” and other definitions 
of a very comprehensive scope have, 
from time to time, been attempted, for 
instance by Scott, C. J.. in Ahmed v. 
Ayeshahai (13), by Bittleston. J., in De 
Souza V. Coles (14). and by White, C. J., 
TuijaramRow v. Alagappa Chettiar {x$). 
in the opinion of Bittleston, J., the 
term ' judgment ’ includes ” any decision 
or determination affecting the rights 
or the interest of any suitor or appli- 
cant, " and that it is ‘impossible to 
prescribe any limits to the right ot 
appeal founded upon the nature of the 
order or decree appealed from. ’’ In the 
opinion of White, C. J,, this is loo wide, 
and the test is “ not w'hat is the form 
of the adjudication, but what is its effect 
in the suit or proceeding in which it is 


(9) (1906)8 B. L. R. 433. 

(10) (1872) 9 Bom. H. C. R. 398. 

(11) (1874) 13 B. L. R. 91=21 W. K. 303 

(12) (i88r) 6 Cal. 594. 

(M) (1909) 3 L C. 167. 

(14) (1866-67) 3 M. H. C. R 384. 

(15) (1912) 35 Mad. I =8 I. c. 340. 


(8) (1899) 26 Cal. 361. 
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madt;. If its effect, whatever its form 
may be, and whatever be the nature of 
the application on which it is made, is to 
put an end to the suit or proceeding so 
far as the Court, before whicli the suit or 
proceeding is pending, is concerned, or 
it its effect, if it is not complied with, 
is to put an end to the suit or proceed^ 
ing. the adjudication is a judgment- *’ 
But, whether we adopt the wider or the 
narrower view of the scope of the term 
‘ judgment ” — although I may add that 
I am not disposed, as jMaclean, C. J.. 
was not disposed [Musammat Brij Coom- 
arec V. Rajnrick Duss (4)] to favour an 
attempt to place a narrow construction on 
the term judgment, it is plain that 
the order in this case is a “ judgment 
within the dehniiion formulated by 
Couch, C. J., in Justices of the Peace/or 
Calcutta V. Oriental Gas Co. (o)- I’he 
order under appeal does affect the merits 
(,f the question in controversy between 
the parlies by the determination of a right 
or liability. No doubt, it has been argu- 
ed that the right or liability of the 
parlies was determined by the dismissal 
of the suit and the position was not 
affected by the subsequent dismissal of 
the application to revive the suit. But 
this clearly overlooks the fundamental 
point that the primary order of dismissal 
of the suit was liable to be revoked, as 
it was subject to a possible order of 
restoration under R. 9. I'he etfect of the 
subsequent order is accordingly to give a 
character of tinality to the primary order 
of dismissal, by a determination that 
the applicant had failed to establish 
grounds in support of his alleged right to 
an order under R. 9 of O. 9- Such deter- 
mination is. in my opinion, a ‘ judg- 
ment’* within the meaning of Clause 15 
*of the l^ctters Patent. 

I am not unmindful that the contrary 
view' may receive an apparent support 
from some dicta in reported decisions, 
for instance, Rug/ioo Bihee v. Noor JehfiJt 
BeqUfH (lO) and Gobinda Jjal Das \. 
Shiha Das Chatterjee (2). As regards 
the former case, which ruled that an 
order dismissing an application for review 
is not a “ judgment, ” it is sufficient for 
our present purpose to observe that judi- 
cial opinion on this matter has not been 
uniform [Ramhari SaJui \\ Madan ^lohati 

Milter (17), Aubhqy Ohjirn _ 

(16) (1869) 12 VV. R. 459 - 

(17) (1896) 23 Cat. 339. 


V. Shamont LochaJi Mohunt (18) and 
Mtdji Virji v. Bangabashi Saha fig))- 
As regards the latter case, stress is 
laid upon the following passage in the 
judgment of Ghose, C. J., “an order, 
which terminates a proceeding, is a 
judgment within the meaning of Clause 15, 
but it must be a proceeding....... ...in 

the course of a suit or in relation thereto, 
and in which some question or other 
as to the right or liability of any party 
is raised, and not a proceeding in 
respect of a matter, w'liich had already 
come to termination by operation of law 
or otherwise.*’ I feel bound to record 
my respectful dissent from this exposition 
of the law. for the qualification formu- 
lated plainly carries us beyond the defini- 
tion of the term “ judgment ” as given 
by Couch, C. J., and if the question arises 
in another case precisely on ail fours 
with the decision mentioned, and if it 
comes before me, I shall not hesitate to 
refer the matter for consideration to a 
Full Bench. It is not necessary, how- 
ever, to adopt that course on the present 
occasion, as admittedly there is no deci- 
sion which precisely covers the case 
before us; and the class of cases which 
rule that an order refusing [Tara Chand 
Biswas V. Radha Jeebum Musotfee (20), 
Maiili/ V. Patterso/i{2i), Lutf Alt Khan v. 
Asgur Reza (22) and Kishen Pershad 
Pandey v. Tiliic&d/iari Dili (23)] or grant- 
ing \Musa7nm1t Amirrunnessa v. Baboo 
Bt'ho.ry Ball (24) and Mowla Buksh v. 
Kis/ien Pe.rttib Sahi (25)] an application 
for leave to appeal to His Majesty in 
Oounoil. orforstry of execution [ilfohahiT 
Prosad Singh v. Adhikari Kunwar (36) and 
Chitto Sheik v. yfuzzur Hossai?t (27)] is 
not a ‘‘ judgment,” plainly stands on a 
different fooling. 

As regards the merits, I am clearl) 
of opinion that the application under 
R. g of O. 9 should have been 
granted. We have not had the 
advantage of hearing from Mr. C. K- 
Das his version of what took place 
in Court w'hen the suit w'as dismissed 


(lii) (jSS 9> 16 Cal. 788. 

([9) (1905) 9 C. W. N. 502. 

(20) (1875) 24 \V. R. 148. 

(21) (1881) 7 Cal. 339. 

(22) (1890) 17 Cal. 455. 

(23) (1891) 18 Cal. 182. 

(24) (1876) 25 W. R. 329. 

(25) 11873-76) I Cal. 102 = 24 NV. R MO* 

(26) (1894) 21 Cal. 473. 

(27) 2 Hyde. 212. 
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for default. But, on the materials 
before me, I see no escape from the con- 
clusion that there was a grave error of 
judgment on his part and that he should 
have proceeded with the suit. 'I'he 
question then reduces to this : should his 
client be penalized for his error of judg- 
ment, if so, to what extent. The client 
will be penalized by the order which the 
Court of Appeal is about to make in so 
far as the payment of costs is concerned ; 
but 1 am not prepared to hold that the 
client should be penalized to the extent 
of dismissal of her claim without investi- 
gation. Judicial decisions of high autho- 
rity favour the view, that even where suits 
|have been dismissed for the mistake or 
jlaches of the legal advisers of parties, 
the Court will not hesitate, if proper 
grounds are made out, to restore the suit 
upon payment of costs [Southampton 
Steam}x>at Co. v. Rawlins (28), Mtchell v. 
Wilson (29). Birch v. Williams {30), Haie 
V. Lewis (31) and AfurugaChetty v. Ra^a- 
sami (32)], but reference need be made 
specially to one case in this country, 
Oriental Finance Corporation Ltd, v. Mer- 
cantile Credit and Finance Corporation 
(33), and to another in England, 
Butgoine v. Taylor (34). In my opinion, 
this appeal should be allowed and the 
suit restored on the conditions mentioned 
in the judgment of the Chief Justice. 
V.B./R.K. 

Appeal alloived ; restored. 

(28) (1865) 34 L. I. Ch. 287=11 Jur. (N.S.) 
230=13 W.K, 512 . 

(29) (1877) 25 W.k. 380. 

( 30 ) (1876) 24 W.R. 700. 

(31) (1838) 2 Keen 318=48 K.R. 651. 

(32) (1912) 14 l.C. 823. 

(33) (1864 66) 2 Bom. H.C.K. 267. 

134) (1878)9 Cb. D. 1=47 L. J. (*U. 34-'. 
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Jenkins, C. J. and n. r. Chattekjea, J. 

Rurga Charan Chandra — Plaintiff — 

Appellant. 

V. 

The Khorda Company Lirf. Defend- 
ants — Respondents. 

Letters Patent Appeal No. 67 of 1914, 
decided on 28th May, 1915, against the 
decree of Coxe, J., dated 2Sth May, 1914* 

(a) Evidence Act (1 of 1872), S. 102-Coa8ide- 

mion Alleged benamidar proves saie^deed 
Teciting paymeot of consideration— Ooas of non- 
payment is on vendor. 


In a suit for possession on the basis of a sab 
deed the plaintiff (vendee) has to prove 
his title where the defcndanl in possession 
pleads that he is only a benamidar Itui he shows 
a prima facte title by producing and proving his 
conveyance which contains a recital ot receipt of 
the consideration. (P. 368, C. 1 & 2.] 

In such a case the onus is upon the defendant 
to show the non-payment of consideration. 

Lk. 36S, C. 2.J 

(b) Civil P. C. (S of 1903), 0. 18. R. 17 -When 
can evidence after dote of case be allowed, is 
stated. 

Where after the close of evidence on both 
sides, the plaintiff applied to the Court to be 
allowed to adduce further evidence but the appli- 
cation having been disallowed, he applied to 
withdraw from the suit with liberty to bring a 
fresh suit but the order granting this latter 
application was set aside on revision, and the 
plaintiff then applied for summons on certain 
person to prove a certain part of his case, but 
the defendants objecting, the Court did not 
allow these persons to i)e produced, tltough 
present : 

Heldy that nn<ler the circumstanct s the plain- 
tiff ought to have been allowed to tender further 
evidence. [P. 369. C. 1. 

Rash Behari (x/iose, J?. N. Chakravarti 
and Kali Kinkar Chakravarti — for Appel- 
lant. 

S. R. Das and Ambika Pada Choudhury 
— for Respondents. 

Judgment. — The plaintiff-appellant 
sued the defendant company for damages 
for having demolished a building, a 
2i/8olh share of which is alleged by the 
plaintiff to have been purchased by him 
from one Ram Chandra Banerjee in the 
name of one Bepin Behari Haidar on the 
10th December, 1907. 'I'he defendants 
also purchased the same share from the 
heirs of Ram Chandra on the 22nd 
September, 1908. I'hey also puichased 
the remaining shares from the other co- 
sharers and dismantled the whole building 
in October 1908. 

The defence was that the alleged 
purchase by the plaintiff from Ram 
Chandra was a colourable and benami 
transaction and the plaintiff had not 
acquired any title under it. 

'I'he Court of first instance placed the 
burden of proving the benami upon the 
defendants, and decreed the suit, but 
that decree was reversed by the District 
Judge on appeal, and the decree of the 
District Judge was affirmed on second 
appeal by Mr. Justice Ooxe. The plain- 
tiff has preferred this appeal under the 
Letters Patent. 
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The learned District Judge was of 
opinion that the Munsif had wrongly 
placed the onus of proving benami upon 
the defendants. He held that “ the burden 
was clearly upon the plaintiff to prove 
the reality of the sale to him and the 
fact that consideration had passed from 
him to Ram Chandra,” that he had failed 
to prove the same, and came to the con- 
clusion that the sale to the plaintiff was a 
colourable and benami transaction. 

Now, the plaintiff claimed the property- 
under a registered conveyance from Ram 
('handra, through whom the defendants 
also claimed it. The execution of the 
kobaia by Ram Chandra has been proved 
and the kohala has been produced by the 
plaintiff. .Apparently a valid transfer 
was effected by the kobaia, and the 
onus, therefore, lay upon the defendants 
to show that it was not a real transfer. 

It is contended on behalf of the defen- 
dants that the principle is inapplicable 
to a case where the defendant in posses- 
sion sets up the plea of benami. No 
doubt the fact that the defendants are in 
possession is in their favour, and is an 
important element to be taken into con- 
sideration in determining whether the 
transaction is benami. But there is no 
presumption in favour of benami even 
where the defendant is in possession. In 
Oman Parshad v. Gandkarp Singh (i), 
where the plaintiff sought to recover 
possession on the strength of certain 
deeds against the defendants in posses- 
sion who pleaded that the deeds were 
benami^ the Judicial Committee observed: 

“ It is familiar to us all that the system 
of putting property benami is so e.xireme- 
ly common in India that the mere fact 
of a deed being executed in proper form, 
and apparently effecting a valid transfer 
to another, is not as good evidence of a 
real transfer as it would be in other 
countries, and even a slight quantity of 
evidence to show that it was a sham 
transaction will suffice for the purpose. 
Still such a transfer cannot be considered 
as nothing. The person who impugns its 
apparent character must show some- 
thing or other to establish that it is a 
benami or sham transaction. 

No doubt a plaintiff has to prove his 
title w’here the defendant in possession 
pleads that he is only a benamidar, but 


he shows a prima facie title by producing 
and proving his conveyance, which usual* 
ly contains a recital of the receipt of 
consideration. In the present case also, 
the kobaia contains an admission by the 
Vendor (Ram Chandra) of the receipt of 
consideration. That admission is evid- 
ence, though not conclusive, against the 
defendants [Foolee Bibee v. Bessirudi 
Mirdha (a)]. I'he learned District Judge 
however, is of opinion that this “case 
should be distinguished from those cases 
in which one of the parties to a deed 
denies the truth of a statement made as to 
the passing of theconsideralion and that 
the issue of benami or not benami turns 
principally on the question whether the 
plaintiff hasshown that he paid the stated 
consideration to Ram Chandra.*' But 
the defendants stand in the same position 
as Ram Chandra himself through whom 
they claim, and the non-payment of 
consideration is a matter to be taken into 
account in determining whether the 
kobaia was benami. The onus, therefore, 
is upon the defendants to show the non- 
payment of consideration. 

it is contended on behalf of the defen- 
dants that the learned District Judge has 
considered the question of possession, 
and upon a consideration of the whole 
evidence has come to the conclusion that 
the kobaia was a benami one, and the 
same vie w has been taken by Coxe, J. 
But it seems to us that the conclusion 
arrived at has been inffuenced by the 
view taken by the District Judge as to 
the incidence of the burden of proof. The 
question of possession, no doubt, is to be 
taken into consideration as well as other 
circumstances and probabilities in decid- 
ing whether a kohala is a real and 
bono fide or merely a benami transaction, 
but the learned District Judge appears 
to have arrived at the conclusion that the 
kobaia was benami by placing the onus 
upon the plaintiff' of proving the reality 
of the tran.saction and the passing of the 
consideration. 

The judgment of Coxe, J., and the 
decree of the District Judge are accord- 
ingly set aside, and the case sent back to 
the lower Appellate Court for a re-hearing 
of the appeal according to law. Costs 
to abide the result. 


(i) (1888) 15 Cal. 20 = 14 I- A. 127 (P. C.). 


(2) (1869) 12 W. R. 25 (F. B.). 
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TheplaintitT complains before us. that 
some important evidence which he wanted 
to adduce for proving payment of consi- 
deration to his vendor had been excluded 
by the Courts below. 

it is Slated in the kobala of the plain- 
tiff that the consideration was paid by a 
currency note for rupees one thousand, 
the number of which was mentioned in it. 
I he plaintiff stated in iiis deposition that 
he drew the note from the Commercial 
Bank and paid it over to his vendor. Ram 
Chandra. After the close of evidence on 
both sides he applied to the Court to be 
allowed to adduce further e\ idence, but 
the application having been dis- 
allowed, the plaintiff’ applied to with- 
draw from the suit with liberty to bring 
a fresh suit. The application was granted 
by the Court, but the order was set aside 
OH revision by the Court, and the Munsif 
|was directed to take up the case at the 
stage at which the order for withdrawal 
was made. The plaintiff’ then applied for 
summons upon the I>iquidator of the 
Commercial Bank and the Comptroller of 
Paper Currency to produce certain books 
of their offices and it appears that certain 
clerks of the said office were present in 
Court with the books required The 
defendants objected to the reception of 
further evidence, and the Munsif, was of 
opinion that having regard to the order 
of the High Court the plaintiff could not 
^ allowed to adduce further evidence. 
We think that under the circumstances 
jthe plaintiff ought to have been allowed 
to tender the books in evidence and we 
direct the lower Appellate Court to do so. 

^AA also will be entitled to 

adduce evidence relevant to the question. 
V.B./R.K. 

Decree set aside ; Case remanded . 
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Chatterjee and Chapman, JJ. 

In re Nikhrannessa Bibi — Petitioner. 

Appeal No. 90 of 1915, and Rule 
179 of 191S, decided on 
March, 1915, from the Order of 

^udge, 24 Parganas, dated 23rd 
ruary. iQig, 

.Wanb Act (5 of 1890). 

Slots estate- Major portioa 

retained by purchaaer for satis- 
I '*** guardian-Order directing 
or unrealxred amount into Court 

or m default to pay fine-Order held to 

1916 Cal . — 47 & 48 


30th 

Dist. 

Feb- 


he v,n-s~S. 45 (b) held inapplicable 

Kemoval of guardian held not necessary. 

A certificaud •'uarclian, who was the inoihei 
of two minors, obtained permission of the* 
District judge to sell certain property ot tht- 
minors on the allegation that the purch.u-c 
money would l)c received in ca.'-h and utili-cd 
in the repairs of the minors’ house. After the 
sale she drew up and tiled an account sliowinu 
that out of tile purchase money, a majoi 
portion was retained l)y tile purchaser in sati>- 
taction of a debt due Irom her ; whereupon tlie 
District judge ordered the guardian to pay tlic 
balance of the purchase-money into Court with- 
in a certain time and upon her failing to do 
so, directed her to pay a daily fine until tlie 
amount was paid into Court and oidcrt-d her 
oismissal from the guardiansliip ; 


//«■/</, that tile order for daily 
as S. 45, Clause (/i) of the 
\\ arris .\ct. which only might 
action of the District Judge, had 
cation to the facts of the case. 


tine was 
(iii.ardians and 
authorise the 
not any ajipli- 


r, C. 3 X I*. 370, C. t .V 2.] 

aUo, tliat the said conduct of the mother 
did not disqualif3’ her from continuing as the 
guardian of her sons. 


(b) Guardians and Ward# Act (1890), 
S. 45 (b)-^ Appointment of mother as guardian 
— Simple illiteracy is no disqualification. 

Simple illiteracy is no ground for discjualiri 
cation for the appointment nf a mother as 
guardian of her sons. [1*. 370, C. 2. 

Zahed and Satis Chandra Mnkerjee-— 
for Retilioner. 


Judgment. — J'his appeal arises out of 
a suit under the Guardians and Wards 
.\ct. 'I'he appellant who is the mother 
ot two minor sons was appointed a guar- 
dian under this Act. W’hen the eldest son 
became 16 years of age. she made an 
application to the District Judge at Ali- 
pore that she was going to get her two 
sons married at an expense of Rs. 4,000 
and she wanted her application to be 
hied as of record, and this was done. 
She did not in this application say 
that Rs. 4,000 would be spent out of the 
minors’ estate and that being so, it is not 
open to her now to say that she spent 
Rs. 4,000 out of the minors’ estate. 
Thereafter she made an application to 
the learned Judge that a sum of about 
Rs. 3,000 was required for the repairs 
of the minors’ house and something for 
paying their debts. She then applied 
for permission to sell certain property of 
the minors in the District of Patna 
yielding an annual income of Rs. 150 at 
a price of Rs. 4,000. Sanction was 
given and then she sold the shares 
of the minors as well as her own Jth 
share in the property to one Mvsammat 
Idun for a consideration of Rs. 5,000. 
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Out of this consideration money, how- 
ever. Mxisammat Idun, from whom she 
had borrowed Rs. 4,000 for the purpose 
of marrying her sons under a hand-note, 
deducted the amount due to her for 
principal and interest thereon and paid 
only the balance. She then drew up and 
hied an account with regard to the pur- 
chase-money showing how the share of 
the minors in this Rs. 5,000 was disposed 
of. I’pon this the learned Judge after 
examining the accounts suspected that 
there was foul play on the part of the 
guardian, the Court having been deceived 
into granting the permission to sell on 
the representation that the money would 
be spent for the repairs of the minors' 
house. She was called upon to explain 
her conduct and she explained by saying 
that at hrst it had been arranged with the 
purchaser that the money would be paid, 
but that the purchaser ultimately refused 
to pay the full amount and deducted the 
amount due to her out of the purchase- 
money. She did not conceal this fact to 
the Court because she hied a kohala which 
mentioned the way in which the conside- 
ration was paid. 'I'lie learned Judge, 
ho\ve\er, directed her to pay the balance 
of the money into Court within a certain 
time and upon her failing to pay the 
amount within the specihed time he 
passed an order that until she did pay 
that amount she was to pay a hne of 
Rs. 5 per diem. Now this order could 
have been passed only under S. 45 of the 
Guardians and Wards Act and the only 
clause of that section which might autho- 
rise an action of this kind would be 
Clause (b). I'his clause, however, does 
not seem to have any application to the 
facts that have transpired in this case. 
Clause (/') says ; “ If a guardian appoint- 
ed or declared by the Court fails to 
deliver to the Court, within the time 
allowed by or under Clause (b) of S. 34, 
a statement required under that clause, or 
to exhibit accounts in compliance with a 
requisition under clause (c) of that section 
or to pay into the Court the balance due 
from him on those accounts in compliance 
■with a requisition under Clause (d) of 
that section. ” then only the Court 
can impose a fine upon the guardian. 
Now the amount of the consideration 
money was not paid to her and, there- 
fore, she could not be called upon 
to pay any amount of balance due from 
her, nor could this balance be said to 


be a balance due on accounts filed in 
compliance with a requisition under| 
Clause (d) of S. 34. The order for fine,! 
therefore, was clearlj' ultra vires and 
should be set aside. 

J'here is then an order dismissing her 
from the guardianship of her minor sons. 
We must consider on the whole facts 
whether such an order is for the benefit 
of the minors. Simple illiteracy is no| 
groundfordisqualification for the appoint-' 
mem of a mother as a guardian of her 
sons. The estate in this case is not a' 
very large one and if a stranger be 
appointed a guardian of the estate, he 
would have to be paid a certain amount 
which would be an incumbrance on the 
estate of the minors. There is no charge 
of any other mismanagement than this, 
that the consideration money which 
should have been paid in cash was deduct- 
ed by the purchaser in payment of debts 
due to her from the guardian. We do not 
think that this conduct of the guardian, 
so far as it is disclosed in the record in 
this case, shows such a disqualification 
for her being a guardian of the property 
of her minor sons as to disentitle her to 
remain their guardian any longer. In 
this view of the case we think that the 
order dismissing her from the guardian- 
ship of her minor sons should also be set 
aside. 

I'here is, however, this to be said in 
favour of the order of the District Judge 
that the permission to make the sale in 
this case was obtained on the allegation 
that the amount of the purchase money 
w’ould be received in cash and utilised in 
the repair of the minors’ house and that 
the conduct of the purchaser in refusing 
to pay in cash was not in accordance 
with what had been represented by the 
guardian to the Judge. 

Linder these circumstances the best 
order to pass is to order that the sale of 
the minors’ property will not be confirm- 
ed unless the balance of the purchase 
money is put in into Court within two 
months from this date. The fine, if paid, 
will be refunded. 

The Rule will stand discharged without 
costs. 

V.R./R.K. 

Buie discharged. 
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Mookerjee and Newbould, JJ. 

Sti^cifi — Petitioner 

V. 

Hash j^ohan S011 Poddar and other’s — 
Opposite Parties. 

Civil Rule No. 36 of 1915, decided on 
7 th April, 1915, against the decision of 
Munsif, Barisal, dated iSth November, 

1914- 

(a) CM P. C. (5 of 1908). Ss. 73 and 151— 
Mwe order of attachment before judgment, 
before devee is passed is insufficient for claim 
under S. 73— There must be execution appUca- 
S. 151 docs not help against express law 

Attachment before judgment does not create 
any interest in property— AUachment before 
judgment cannot affect attachment after decree 
ODUuoed by anoth^re 

An order for rateable distribution cannot be 
made, under sub-S. (i) of S. 73 of the Code of 
Civil Procedure, in favour of a person who has 
not obtained his decree but only an order for 
attachment before judgment and who is thus 
incompetent to apply for execution at the time 
when the assets are realised. 

371. C. 2 & P. 372. c. I.] 

11 u only where an application for execution 
has been made before the realization of assets 
•that S. 73 of the Code of Civil Procedure 
applies. 3 I. C. S36, dist'. [P. 371. C. 2.1 

1 he doctrine of inherent powers of a Court 
recognised by S. 151 of the Civil Procedure 
Code, has no application where there is an 
express provision of law which covers a case. 

Attachment before judgment does^ not, l?y 
•Itself, create any interest in the property 
attached. 15 I. C. 668, ref. to. [P. 372. C. i.j 

There is a difference between an attachment 
effected in execution of a decree and an attach- 
ment before judgment, and a person obtaining 
an attachment before judgment, cannot restrict 
the rights of an attaching creditor who has pre- 
viously obtained his decree. 38 Cal. 44S, foil. 

■azercue jurudicbOD is ground for revision. 

competent to interfere with 
an erroneous order of a Subordinate Court when 

inlaw erroneous 

assumed a jurisdiction 

dirt5«« possess or has declined a juri.s- 

vested in it by law. 16 Bom. 
.708 and 22 Cal. 767. ref. to. [p. 37,. c. 2.] 

Jatindra Nath Bose for Sarat Chandra 
VuUa for Petitioner. 

, Hro/endra Nath Chatter j ee—ior Oppo- 
site Parties. 

Judgment.— We are invited in this 
Kule to set aside an order for rateable 
distribution of assets held by the Court 
oeiow. The circumstances under which 
the order has been made are not in con- 
troversy and may be briefly stated. 


'I'he petitioner, Madhu Sudan Pati- 
tunda, on the 13th July, 1914, instituted 

u his debtor. Pranballabh 

1 oddar, for recovery of money due. 'J’he 
suit was decreed on the loth August 1914. 
Two days later the decree- holder applied 
for attachment of movable properties 
belonging to his judgment-debtor. On 
the 17th August the attachment was 
effected and tlie movables were brought 
into Court. On the 4th September, 1914, 
the Sens, who are the opposite parties 
to this Rule and were also creditors of 
Pranballabh Poddar, instituted a suit 
for recovery of money due from him. 'I'he 
Sens obtained an order for attachment 
before judgment in their suit and the 
attachment was effected on the 8th Sep- 
tember, 1914. I lie two suits were insti- 
tuted before the same judicial officer, 
with this difference that in one case he 
exercised the powers of a Small Cause 
Court Judge and in the other that of a 
Munsif. On the 9th September, 1914, 
the movables were sold at the instance of 
Patitunda. Phe Sens obtained a decree 
in their suit on the 24th October 
following, and on the loth November, 
they applied for e.xecution of the 
decree they had obtained. by rate- 
able distribution of the assets realis- 
ed by_ the sale held at the instance of 
i atitunda. 1 he question in controversy' 
is, whether an order for rateable distribu- 
tion can rightly be made. The Court 
below has held, on the authority of the 
decision in Butloo Khan v. Gomani 
Singh (i), that it is competent to the Court 
to allow rateable distribution in the 
events mentioned, and hasorderedaccord- 
ingly. I hat order is now challenged 
before us on the ground that it was made 
without jurisdiction. 

It is plain that an order for rateable 
distribution cannot possibly be made 
in this case urTder sub-S. (1) of S. 73 of 
the Code of Civil Procedure. That 
section applies only where an application 
for execution has been made before the 
assets have been realised. In the case 
before us, the assets were realised on 
the gth September, 1914. The appli- 
cation for execution by the Sens was not 
made till the loth November, 1914. In 
fact it was not competent to them to 
apply for execution on the gth September.; 
1914, when the assets were realised, asi 


(i) (1909) 3 I. C. 836. 
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thev did not obtain their decree till 

%r 

the 24ih C)ciober, 1914. It is thus in- 
disputable that an order for rateable 
distribution could not be made in their 
favour under S. 73. 'i'he Court below, 
however, has held that S. 73 is not 
exhaustive and that it has inherent power 
to make an order of this description. In 
our opinion, there is no room here for 
the application of the doctrine of inher- 
ent powers of a Court which is recot^nis- 
ed by S. 131 of the Code. We have 
.here, not only an express provision of 
'the law which admittedly does not cover 
the case of the Sens, we have also an 
‘express provision which negatives their 
Iclaim. Rr. 3 to 12 of O. 38 of the Code 
deal with the subject of attachment 
before judgment. R. 10 is in these 
terms: “Attachment before judgment 
shall not atTect the rights, existing prior 
to the attachment, of persons not 
parlies to the suit, nor bar any person 
holding a decree a.gainst the defendant 
from applying for the sale of the property 
under attachment in execution of such 
decree." It is well settled, as was ruled 
by this Court in the cases of Sewdut Roy 
V. Sree Canto Maity (2), Basham Malo v. 
Kaiyani Debi (3) and Jogendra Nath 
Chatterjre v. Man 7 riata Nath Ghose (4), 
that attachment before judgment does 
not, by itself, create any interest in the 
'property attached, in the case before us, 
lin view of the provisions of R. 10 of 
| 0 . 38 of the Code, it was manifestly open 
to the petitioner to apply for sale of the 
pioperties attached by him in execution 
of his decree and his right in this respect 
was in no way restricted by the attach- 
ment before judgment effected at the 
instance of the Sens. In our opinion, it 
is perfectly plain that the Court below 
w’as not competent to make an order for 
rateable distribution. The decision in 
Butloo Khan v. Goynani Singh (i) is 
clearly distinguishable. In that case, the 
attachment before judgment had been 
effected at the instance of four plaintiff's. 
'I'hree of them obtained an order for rate- 
able distribution under S. 73 of the Code ; 
the fourth challenged the propriety of 
that order. It was ruled by this Court 
that S. 73 did not apply to the case and 
that the Court below was not competent 


(2) (1906) 33 C'al. 639. 

(3) (iqiO 38 Cal. 448= 10 I. C. 305. 

(4) (1912) 15 I. c. 668. 


to make an order for rateable distribution 
of the sale-proceeds amongst the decree- 
holders in three of the suits in disregard 
of the order of attachment in the other 
suit. In that case, the four rival 
decree-holders were precisely in the 
same position, and yet it was held, 
at ilie instance of one of them, that 
the Ollier tliree couldnot claim the benefit 
of S. 73. In the case before us, there is 
a competition between an attachment 
cffectea in execution of a decree and an 
auachmeni before judgment. The dis- 
tinction between these two classes of 
aitachmenis was explained by this Courti 
in Basiram Malo v. Katyani Debi {3), 
which is an authority for the proposition 
tliat a person who has obtained an 
aiiachmcnt before judgment cannot res* 
irici the rights of an attaching credi- 
tor who has previously obtained his 
decree. I'lie case of Jogendra Noth 
C/iatierjee v. Mayiniatha Nath Ghose {4)' 
further shows that a person who has 
effected an attachment betore judgment 
is not competent to apply for reversal of 
an execution sale under R. 90 of O. 21 
of tlie Code ; and the express provision 
of that rule sliows that, in this respect, 
a person w'ho is entitled to obtain an 
order for rateable distribution is in the 
same category as a person w’hose interest 
has been affected by the sale. I he con- 
clusion appears to us irresistible that the 
order of the Court below cannot possibly 
be supported. 

This, indeed, has been fully realised 
on behalf of the opposite party, and the 
only argument seriously addressed to us 
has been that the order of the Court 
below involves. an error of law and cannot 
consequently be revised under 8. nS 9 
the Code of Civil Procedure. There is 
obviously no force in this contention. 
The order of the Court below is, no dotibU 

erroneous in law ; but the error of law has 
induced that Court to assume a jurisdic- 
tion which it did not possess. R 
unquestionably competent to this Cour 1 
to interfere with an erroneous order 0 a. 
Subordinate Court, when as a ' 

of that order, though erroneous 1 ; 
law, that Court has assumea 

jurisdiction which it did not possess u , 
declined a jurisdiction w'hich was ‘ 

in it by law. Mantsha v. Siyali Koy<i\S 


(5) (188S) 11 Mad. 220. 
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Vishvtjmbar v. Vastider (6) and Jogodanitnd 
V. Amrita Lai (7). 

The result is that this Rule is made 
absolute and the order lor rateable dis- 
tribution made by the Court below 
discharged. The petitioner is entitled to 
his costs both here and in the Court 
below. We assess the hearing fee in this 
Court at two gold viohurs. 

Rule made absolute. 

(6) (1892) 16 Bom. 708. 

(7) (1S95) 22 Cal. 767. 
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Sharfuddin axd chapman, jj. 

Rcary Mander — Defendant — Appel- 
lant. 



Anand -Raw— -Plaintiff — Respondent. 


Appeal No. 1763 of 1914, decided on 
i6th December, 1915, fiom the Appellate 
Decree of Sub-Judge, ist Court, Hhagal- 
pur, dated 3rd December, 1913- 

Bengal Tenancy Act (8 of 1885), S. 153— Deci 
uoa of conflicUag claims to laadlord's right — 
Second appeal is competent. 

In a suit for rent, the plaintiff wl»o had ac(|uir- 
ed the landlord’s right by purcha.se at a sale in 
execution of a mortgage-decree, addetl as parties 
defendants, the successors of the previous land 
lord, who contested the suit on the ground that 
the plaintiff had nt>t obtained possession of the 
landlord’s right: 


Held, that a second appeal lay to the Hij 
tourt inasmuch as the plaintiff’s title w 
assailed by the successors of the previous Ian 
lord and there were conflicting claims to Ian 
lord s right which were decided by the (*ou 

[P. 373. C. 1&2 

Cruru Das Sinha — for Appellant. 

Naresh Chandra Sinha — for Respoi 

dent. 


— This appeal arises out of 

acquired 

the landlord's right by purchase at a sale 
in ^xecution of a mortgage-decree. He 
iBade the successors of the previous 
holder of the landlord’s right, parties to 
the suit. The main question which was 
determined by the lower Courts was the 
question whether fche plaintiff had 
obtained possession of the landlord’s 
fight or not. The suit was contested 
upon this ground both by the tenant and 
by the successors of the previous holder 
of the landlord’s right. The first Court 


held that the plaintiff had failed to 
prove that he obtained possession. I ho 
Court of first appeal set aside this deci- 
sion, held that the piaintifi had obtained 
possession and decreed the suit. I'hc 
successors of the previous owner of the 
landlord's right and the tenant both 
appeal to this Court. 

An objection has been made by the 
respondent that no appeal lies. 

'I'he plaintiff’s title was, lio\vever,| 
assailed by the successors of the previous 
owner and there were contacting claims 
which were decided by the Court below. 
An appeal, therefore, lies. 

1 he first ground taken in appeal is 
that it is not open to the Civil Court 
to go into the question of the plaintiff’s 
title inasmuch as that has been deter- 
mined under S, 40 of the Bengal I'enancy 
Act. 

It appears that the tenant had applied 
under that section for the commutation of 
his rent. .V copy of the decision has 
been riled in this case and from that 
decision it appears that both the piain- 
tifi and the defendants 2nd party; the 
successors of the previous owner, were 
parties to that decision. But it does not 
appear that any question between the 
plaintiff and the prevdous owner was 
decided. The case of Lala Saligram 
Singh v. Mohunt Rayngir (i) has been 
relied on. But in that case the deci- 
sion under S. 40 was directly attacked 
and it was held that it is not open to 
the (avil Court to enter into a question 
which involves the validity of a deci- 
sion under S. 40 of the Bengal Tenancy 
.Act. 

In the present case there was no deci- 
sion of the question in the case under 
S. 40, nor is the validit}’ of the proceed- 
ing under S. 40 involved in the present 
ca.se. VVe are of opinion that the judgment 
in the case under .S. 40 does not operate 
as a bar to the present suit. 

It was then contended that the plain- 
tiff is not entitled to succeed inasmuch 
as his name had not been recorded in 
the land register. I'here is nothing, 
however, to show that the name was 
not so recorded and no objection on 
behalf of the tenant was made that the 
plaintiff was not recorded in the land 
register. 


(i) (1899) 3 C. W. N. 311. 
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Then it is contended that the Court of 
appeal below was not justihed in coming 
to the hnding that it did in the absence 
of evidence, but we hnd that there was 
evidence to support the finding, namely 
to the clfect that possession had been 
delivered to the plaintiff by the Court 
after his purchase at the execution sale, 
and that in the case under S. 40, the 
tenant had made the plaintiff a parly. 

1 1 is further contended that inasmuch 
as the tenant had sold his jote to one 
I'apashia 'I'ewari, a third party, he had 
thereby got rid of the liability to pay 
rent, d'he defendant, however, did not 
allege that there was any custom entitling 
him to transfer his tenancy nor was there 
any evidence that he had put an end to 
his liability to pay rent to the landlord. 

It has rinaily been somewhat faintly 
contended that in a rent suit, the Court 
should not have gone into the question 
of title. But in order to determine the 
claim for rent, it was necessary to go 
into the question in this case. More- 
over. after all it was a question of posses- 
sion and not title. 

The appeal is dismissed with costs. 
v.B./K.K. 

Appeal dismissed. 
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Mookerjee and Beachcroft, JJ. 

Brahmadat Tewari — Caveator — 
Appellant. 

V. 

Chaudan Bibi — Petitioner — Respon- 
dent. 

Appeal No. 429 of 1912, decided on 
17th June, 1914, from the Original 
Decree of Dist- Judge, Saran, dated 1st 
October, 1912. 

(a) Probate and Administration Act (1881), 
Ss. 51 and 56 — Probate^Grant of — Testimony 
of attesting witness not establishing full com- 
pliance with law«^Evidence on record ample to 
prove due execution and attestation^Probate 
should not be refused. 

Where there is ample reliable evidence 
on the record to show that a will was duly 
executed and attested. Probate should not be 
refused on the ground that the testimony of the 
attesting witnesses who have been examined 
does not establish full compliance with the 
statutory requirements. 22 W. R. i8q ; 
(1846) 4 Moore P. C. 419, foil. fP. 375, C. i.j 


(b) Probate and Administration Act (1881)^ 
Ss. 51 and 56 — Probate^^Grant of — Evidence of 
attesting witness vague — Court may yet pro* 
nounce in favour of will. 

When the evidence of the attesting 
witnesses is vague, doubtful or even conflicting 
upon some material point, the Court of Probate 
may, on consideratioi^ of the circumstances of 
the case or of other evidence, pronounce in 
favour of the will. (B. 375, C. 2.] 

(e) Will — Proof-— Due execution and attes* 
tation — Affirmative evidence that testator or' 
attesting witness did, as matter of fact see each 
other signing document is not necessary— It is 
enough to show that relative position of both 
was such that they might have seen execution 
and attestation respectively. 

For proving due execution and attestation of 
a will, it is enough to establish from the circum- 
Ntanecs that the relative position of the testator 
and the attesting witnesses was such that they 
might have seen the execution and the attesta- 
tion respectively, and it is not necessary that 
athrmalive evidence should be forthcoming that 
the testator did, as a matter of fact, see the 
attesting witnesses put their signatures or that 
the attesting witnesses did actually see the 
testator sign the document. In re Trimnall^ 
(>865) II Jur. (n. S.) 248and Newton v. Clarke, 

( i 8'?9) 2 Curt. 320, foil. [P. 376. C. i.] 

(d) Will — Proof of — WfU regular on face of it 
— Presumption is in favour of due execution and 
attestation. 

Every prc.sumpiion will be made in favour of 
due execution and attestation, when a will is 
tegular on the face of it and is apparently duly 
executed. 4 C. W. N. 204 ; (1884) 9 P. D. *49 J 
14 E. R. 871 ; (1S90) 15 P. D. 170 and (1902) 

P. D. 205, foil. [P, 376, C. 1 . 1 

Harihar Prasad Singh — for Appellant. 

Nores Chandra Singh- -for Respondent.. 

Judgment. — This appeal is directed 
against the grant of Probate of a will 
alleged to have been executed by one Ram 
Charan Tewari on the 19th March, 1893- 
The will was registered six days later. 
The testator died on the loth August, 
191 1. On the 3rd May, 1912 the applies* 
tion for Probate was made by his grand- 
daughter, the sole surviving beneficiary 
under the will. The caveator is a 
brother of the testator. There is no room 
for doubt on the evidence that the will 
was executed by Bam Charan Tewari. 
The only substantial question in con- 
troversy is, whether it was duly attested* 
The document on the face of it pur" 
ports to have been attested by thirteen 
witnesses inclusive of the scribe, of 
whom five signed their names as wit- 
nesses, and eight affixed to their signa- 
tures the words ** on the admission of the 
executant.*’ Six of the thirteen wit- 
nesses are proved to be dead ; tw’O have- 
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been examined and have proved hostile 
to the petitioner; three others have not 
been examined on the allegation that 
they too were hostile; the whereabouts of 
the remaining two witnesses have not 
been traced. The two attesting wit- 
nesses who have been examined are con- 
strained to admit that they signed the 
will as witnesses. One of them, how- 
ever, could not recollect whether he had 
seen the testator sign. The other stated 
that he had signed as an attesting wit- 
ness at the request of a third person, who 
assured him that the testator had left the 
will in his custody and desired the wit- 
ness to attest. This statement is remark- 
able, as the witness did not affix to his 
signature, as seven other witnesses did, 
a note that he had signed on receiving an 
acknowledgment of execution by the 
testator. 

In this state of the evidence, it has 
been argued by the caveator that as the 
testimony of the attesting witnesses who 
have been examined, does not establish 
full compliance with the statutory require- 
ments, Probate should not be granted. 
In our opinion, this contention cannot 
prevail, as there is ample reliable evi- 
dence on the record to show that the 
will was duly executed and attested. 
Brij Behary Tewari who was present at 
the time of the execution of the will, 
though he did not sign as an attesting 
witness, states in his examination-in- 
chief that when the will was signed by 
the testator, Alahabir Tewari, Balmukund 
Tewari, Sheo Shankar Upadhya and 
Ramlal Upadhya were present there, that 
the witnesses and the testator signed, 
that the witnesses signed in the presence 
of the testator and in the presence of 
each other, and that the testator’s signa- 
ture was made in his presence. 'I'wo of 
these attesting witnesses, namely, Balmu- 
kund Tewari and Ramlal Upadhya are 
proved to be dead; the other tw’o, namely. 
Mahabir Tewari and Sheo Shankar Upa- 
dhya have been examined, and, as already 
stated, have deposed practically in favour 
of che objector. This, however, does 
not compel the Court to pronounce against 
the will. It was ruled by this Court in 
the case of Nubo Kishore Doss v. Joy 
Doorga Dossee (i) that the mere fact that 
attesting witnesses to a will have repu- 
diated their signatures does not invali- 

0 ) (1874)22 W. R. 189. 


date the will, if it can be proved by 
evidence of a reliable character that they 
have given false testimony. To the same 
effect is the decision of the Judicial Com- 
mittee in Coopery. Bockett (2). The princi- 
ple is well settled that when the evidence 
of the attesting witnesses is vague, doubt- 
ful or ev'en contlicting upon some material 
point, the Court may take into conside- 
ration the circumstances of the case and 
judge from them collectively whether the 
requirements of the statute were complied 
with, in other words, the Court may, on 
consideration of the other evidence or of 
the whole circumstances of the case, come 
to the conclusion that their recollection is 
at fault, that their evidence is of a 
suspicious character or that they are wil- 
fully misleading the Court, and accord- 
ingly disregard their testimony and pro- 
nounce in favour of the will. [Youfig v. 
Richard (3) and Burgoynr v. Showier (4).] 
In the case before us, there is no reason! 
why the testimony of Brij Behary 'I'ewari 
should not be accepted in its entirely. 
That evidence shows that Balmukund 
and Ram Lai were i)resent when ihe will 
was signed by the testator and that they 
signed in his presence and in the presence 
of each other. 'I'his is confirmed by the 
fact that against the signatures of Bal- 
inukund and Ramlal, there is no note that 
they had signed on receiving an acknow- 
ledgment of execution from the testator; 
and the same remark applies to Mahabir 
and Sheo Shankar, both of whom are 
stated by Brij Behary to have been 
present when the will was executed, 
which is consistent with the fact that their 
signatures appear as those of attesting wit- 
nesses, without any note or qualification 
as in the case of some of the other witness- 
es. d'his is sufficient to show that the 
requirements of S. 50 of the Indian Suc- 
cession Act, which has been made applic- 
able to the wills of Hindus by S. 2 of 
the Hindu Wills Act, were substantially 
complied with. Under that section — 
we refer to so much of it only as is 
necessary for our present purpose — 
the Jirst requirement is that the tes- 
tator shall sign the document ; the 
seco 7 id is that his signature shall be so 
placed that it shall appear that it was 
intended thereby to give effect to the 


(2) (1846)4 Moore P.C. 4:9=10 Jur. 931. 
f 3 ) (*839) 2 Curt. 371. 

(4) (1844) I Rob. 5. 
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writing as a will; the third 'll that the 
will shall be attested by two or more 
persons, each of whom must have seen 
the testator sign, and each of the witness- 
es shall sign the will in the presence of 
the testator, but it shall not be necessar\' 
that more than one witness be present 
at the .'xanie time. In the present case, 
there is no question as to the tirst two 
requirements ; the signature of the testa- 
tor. which has been proved by Brij 
behary, appears eight times on the docu- 
ment which is composed of sheets posted 
in succession and made into a roll Hut 
as regards the third requirements, it is 
urged that Brij Hehary does not say 
that the witnesses saw the testator si2n 
and that the testator saw' the witnesses 
sign. It is not necessary, however, that 
affirmati\u evidence should he forth- 
coming that the le.^^tator did. as a matter 
'of tact, see the attesting w i tnc*.'->t s put 
'their signatures or that the attesting 
Witnesses did actually see the testator 
sign the document, it is enough if the 
Icircumstances show' that their relative 
(position was such that they might have 
jSeen the execution and the aile.>tation 
respectively, or as W'alde, -I.. >nid In 
Trimnell (5). the true lest is whether the 
testator might have seen, not whether 
he did see. the witnesses sign their names 
[Neu-tonw Clarke (6).| In cases of this 
description, as was pointed out by this 
Court in Sibo Sundari Debi v. //pninn- 
(fifii Debi (7) on the authority of Wrujbt v. 
Sanderson, Sanderson, lu rr (8). every 
presumption will be made in favour of 
due execution and attestation in the case 
of a will regular on the face of it and 
appaientl\ duly executed [Lloyd v. 
Roberts (9). Harris v Knight (ro) 
and In the goods of Peverett (ri).] 
As Foy, I.. 'T., observed in Wright v. 
Sanderson, In re Samlerson (S), the Court 
of Probate has long been accustomed, 
rightly and wisely, to give great weight to 
the presumption of due execution arising 
from the regularity ex facie of the testa- 
mentary paper produced, where no sus- 
picion of fraud has occurred. 

In our opinion, the evidence in this 


(s) (JiJCji) 11 Jur. (N. S.). 24S. 

<6) (1839) 2 C urt 320. 

(7) (1900) 4 C. w. N. 204 . 

(S) 08i>4) 9 P- U- M9 = S.T L- }■ P- 49- 

(o) (i85tS) 12 Moore. P. C. 158—14 K. 

K. 871. 

(10) (1890) 15 P. D. 170=62 L. T. 507. 

(i i) (1902) P. D. 205 = 71 L. J. P. 1 14. 


case establishes beyond reasonable doubt 
that the will was duly attested, and as w’e 
have already said, we feel no doubt what- 
soever that it is a genuine instrument. 

I'he result is that the decree of the 
District -ludge is affirmed and this appeal 
dismissed w'iih costs. We assess the 
hearing-fee at five gold moknrs. 

V.i:./K.K. 

Appeal dismissed. 
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Mooklkjek axd roe, JJ. 

Akhar lakir — Plaintiff Appellant. 

V. 

Inlnil Sd.yal a\u\ another Defendants — 
Respondents. 

Second .\ppeal No. 25 of 1914, decid- 
ed on 27th May, 1915, against the Decree 
of Sub-Judge. Faridpore, dated 26th 
September, 1913. 

(at Contract Act (9 of 1872), S. 54— Defen- 
dant in possession of property in pursuance of 
contract for sale or lease — Position not affected 
by absence of deed provided suit for specific per- 
formance lies in that Court. 

Ik.tc in pursu.tjice of an agreement for a 
IciV'e <jr ^ale tlte inleixled transferee has taken 
po.s Session, though the requisite documents 
have not be -n executed, the position is the 
same as if tlic documents had licen executed, 
provitk-d that specific performance can be 
obt.iiiit.Mi between the same parlies in the same 
t'ouriand at the >ame time as the subsequent 
legal (juestion tails to be determined* Walsh v. 

/.virs,i(il<\ 52 E. I Ch. 2. foil. ; 2 C. L. J. 343 • 9 
P ^ • 374 : 8 I . {J. 44 ; I 7 I . C. iSo and i S I. C. 
841, ref. to. 2g Mad. 536 (F. H.). diss. from. 

IP. 377 * F- I -•! 

(b) Ejectment^Suit — Relief — Ejectment suit 
defeated by claim under contract of sale*^ 
Plaintiff not entitled to decree for balance of 
consideration in same suit. 

Where, therefore, the plaintiff in a suit for 
eje- tment was the admitted proprietor of the 
land in dispute anti the defendants resisted his 
claim for ejectment on the ground that they had 
come into occupation by his leave and license 
under an agreement for sale on the payment of 
part of the consideration money: 

Held, that the plaintiff was not entitled to 
eject the defendants nor was be entitled to a 
decree for the Ijalance of the consideration in 
the suit, because he had not sued to recover the 
money. [P. 377, C. i & 2.) 

Alonniohan Bose — for Appellant. 

Jyotish Chandra Hazra — for Respom 
dents. 

Judgment. — This is an appeal by the 
plaintiff in an action in ejectment com* 
menced on the roth April, 1912. The 
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)laintiff is the adniitied proprietor of 
he land in dispute. The defendants 
esist his claim on the ground that they 
:ameinto occupation by his leave and 
icense under an agreement for sale exe- 
cuted on the i2th February, i9i3,where- 
>y it was stipulated that a conveyance 
vould be executed by the plaintitT in 
heir favour on or before the i3ih April 
[912. Rupees 80 was fixed as the con- 
iideration and the plaintiff was actually 
iaid Rs. 50 on the date of the agreement, 
rhe defendants alleged that they sub- 
jequently offered the balance but the 
>lainiiff refused to accept the sum and 
ixecute a conveyance. The question 
hus arises, whether this constitutes a 
iufficient answer to the claim for eject- 
nent. 


On behalf of the plainiitf, reliance lias 
ieen placed upon the decision of a Full 
Bench of the Madras High Court in 
’STurr'i \eerareddi v. Kurri Bapii'eddi (i). 
riiat case is an authority for the proposi- 
.ion, that a contract of sale followed bv 
lelivery of possession does not, when 
here is no registered sale-deed, create 
iny interest in the property agreed to be 
iold and, cannot, even if enforcible at 
he date of suit or decree, be pleaded in 
defence to an action for ejectment bj- one 
vho has a legal title to recover. With 
ill respect, we are unable to accept this 
principle of law as consonant with the 
"ules of justice, equity and good consci- 
:nce. A contrary view has been adopted 
n a long series of decisions of this Court, 
unongst which may be mentioned Bibi 
f^ahir Kumari v. Chat/erput Singh (2), 
^ingheeram Poddar v. Bhaghaf Chayider 
Sundt H), Bepin Behari Mi/ter v. Tin- 
eowW Fathak (4), Ohampahlatika Miira 
Nafar Candra (5), Sarat Chaiidra 
dhose \\ Sham Chand Singh (6), Secre- 
of State for India v. Forbes (-j) and 
^uaiiLal Darjeeling Municipality {S). 
ihese casese were based on the well- 
ecognised doctrine of equity explained 
5 y bir George Jessel, M. R., in Walsh 

^^dalg (9), where in pursuance of an 


(1) 

(2) 

< 3 ) 

< 4 ) 

< 5 > 

( 6 ) 

(7) 

( 8 ) 
(9) 


-.T. 858. 


(1906) 29 Mad. 336 (F.B.). 

(1905) 2 C. L. J. 343. 

(19*0) 6 I. C. 632 

O9") 9LC. 374. 

(1910) S I. c. 44. 

O912) 39 Cul. 663 = 14 I. C, 701. 
(*9>2) 17 I. C. 180. 

(I 9 ' 3 » 18 I. C. 844. 

(1882) 21 Ch. D. 9«S2 L. J. Ch. 
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agreement for a lease or sale the intend- 
ed transferee has taken possession, 
though the requisite documents liave not 
been executed, the position is the 
same as if the documents had been 
executed provided specific perfor- 
mance can be obtained between the same 
parties in the same Court and at the 
same time as the subsequent legal ques- 
tion falls to be determined. If we were 
to accept the contention of the appel- 
lant, the result would be this: as soon 
as the suit for ejectment is instituted, 
the defendant must institute in that 
very Court a counter-suit for specific 
performance of his contract and obtain 
a stay of proceedings in the suit 
for ejectment. When the defendant is 
successful in the suit for specific per- 
formance, he will have the convej’^- 
ance executed in his favour by the 
plaintiff or by the Court on his behalf. 
This will perfect his title and clothe him 
witli authority to continue in possession, 
with the inevitable result that the suit 
for ejectment will stand dismissed. 
Clearly, the Court should not encourage 
mischievous multiplicity of litigation in 
this manner. We hold that the plaintiff 
is not entitled to eject the defendant, | 
nor is he entitled to a decree for the! 
balance of the consideration in this suit^ 
because he has not- sued to recover the' 
money. 

'I'he result is that the decree of the Sub- 
ordinate Judge isaffirmed and this appeal 
dismissed with costs. 

V.B./K.K. 

Appeal dismissed. 
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Full Bench 

Sanderson, C. J. Woodroffe and 

^^OOKER.TEE, JJ. 

Lakurka Coal Company Ltd. — Defen- 
dants — Appellants. 

v. 

Jumnadass Bhagwandass — Plaintiff — 
Respondent. 

Civil Appeal No. 49 of 1915, decided 
on nth Februar>’, 1916, against the 
Judgment of Chaudhuri, J., in O. C. S. 
No. 127 of 1915. 

(a) Contract — Construction — Contract for 
supply of coal — Contract imperfectly expressed 
and silent as to mode of delivery— Implied 
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cov6D&Dt might be_inferr6d h&viog regard to 
custom of trade. 

The defendant, a Colliery Company, con- 
tracted to supply a ?pecihed quantity of coal to 
the plaintiff firm within a period of six months 
at rates agreed upon by the parties. Ihe agree- 
ment was partly parol but was based chiefiy on 
correspondence. Tlie defendant, after despatch- 
ing a small quantity, stopped further supply- 
owing to the shortage of wagons supplied Ijy the 
Railway Company to load and remove the coal. 
It was conceded by the parties tliat, in the 
course of business, the defendant used to indent 
on the Railway Company for wagon.s 
carriage of coal, not specifically for individual 
liuyers. l)ut in accordance with despatching 
instruction-' received from various customers. 
In a suit for damages for breach oi contract to 
supply the agreed quantity, the defendant 
company pleaded that partly owing to the hold- 
ing of the Imperial Durbar and partly owing to 
trade conditions, the Railway Company tlid 
not send them sufheient wagon.s to meet their 
customers' requirements and that, therefore, 
they were not liable to pay any damages : 

(j) that, as the contract was imperfectly 
expressed, and silent as to the mode of deli- 
very. an implied covenant might be inferred 
having regard to the custom of trade or the 
course of business usual in the class of trans- 
actions to which the contract related ; 

[V. 3S8, C. I & 2.3 


(2) tliat, tliough it w.is tlie defendant com- 
pany’s duty to indent for wagons to load the 
coal, they did not impliedly undertake an 
al).solute obligation to supply the wagons, and 
were not liable for loss resulting to plaintiff by 
shortage of wagons, the implied term of the 
contract being that, in the event of a sliortage 
of wagons, the company would only allocate for 
the use of the plaintiff a fair or proportionate 
share of the wagons available. jP. --1 


(b) Contract— Construction — Written contract 
—Inference as to implied stipulation— Principle 
— Duty of Court. 

Per Sattdenott. C. /.—The principle on which 
a stipulation or undertaking is to be implied in a 
written contract is to give such business efficacy 
to the transaction as both parties must have 
intended, at all events, it should have, not to 
impose on one side all the perils of the trails- 
action, or to emancipate o*ie side from all the 
chances of failure, but to make each party- 
promise in law as much as it must fi^ve been in 
the contemplation of both parties that he should 
be responsible for in respect of those penis or 
chance.s. A Court has no right to imply in a 
written contract any stipulation between the 

parties, unless, on considering the terms of the 

contract in a reasonable and business manner, 
an implication necessarily arises that the parties 
must have intended that the suggested stipula- 
tion should exist. 37 W. R. m Hnmlyn v. 

IVood fiSoi) 2 Q. ib 4S8, rel. on. 

V (-p 380. C. 2S:P. 3S1.C. I.] 

(c) Contract — Breach — Suit for damages — 
Burden of proof. 

Per Woodroffe. /.—In a suit for damages for 
breach of contract, it is for the plaintiff to esta- 
blish both the contract and its breach. 

|P. 384, C. 2.3 


(d) Contract— Construction— Usage of trade 
must be looked into to ascertain real thought of 
contract. 

Per Mookerjie, /.—The law recognises the fact 
that men assume that the words of their contract 
will be understood in their trade meanings and 
that the terms of their agreements will be govern- 
ed by the well-recognised usages of the callings 
to which they relate, and it necessarily looks to 
these usages to ascertain the real thought of the 
contract. It finds that merchants do not write 
all the terms of their contracts, but rely upon 
the knowledge and good faith of one another as 
to matters so well-known that special reference 
to them would be burdensome and unnecessary, 
and they accordingly agree upon many of the 
terms of their contracts by mere silence; what 
these terms are, must be shown by parol evi- 
dence. [P-SSy* 

(e) Contract — Construction — Usage — Implied 
incorporation— Usage must be shown to have 
been certain and reasonable. 

The usage deemed incorporated by implication 
into a contract must be shown to be certain and 
reasonable and so universally acquiesced in that 
everybody in the particular trade knows it, or 
might know it if he took the pains to enquire. 
Case-law discussed. [P- 3^^, C. 2.J 

Vi Dfia Lnnaford James for 


Appellants. 

B. C. Mitter, A. N. Choudhtiri and 
A. Sinha — for Respondents. 

Sanderson, C. J. — This is an appeal 
by the Colliery Company from a judg' 
ment of Chaudhuri, J., delivered on 14th 
April, 1915 by which he gave judgment 
for the plaintiff for Rs. 29,224*3-3 
interest. The claim was based on a con 
tract whereby the plaintiff agreed to 
purchase from the Colliery Company 

6.000 tons of Rubble at Rs. i'6 and 

4.000 tons of Dust at Rs. 1-4 P^^ 
be delivered from November 191* 

April 1912. . 

It is agreed that the contract quantity 

has not been delivered and the defend- 
ant’s contention was that the non-delivery 
was due to the failure of the supp > ^ 

Railway wagons for the conveyance 0 
the coal, for which the defendants alleg 

they were not responsible. t. 4 nf 

It appeared that the only metho 
removing the coal from the colliery 'va 
by Railway wagons from the colim y 
siding, that the colliery had no wagons 
their own available for the 
coal to their customers but it was 
practice for the Colliery 
accordance with instructions ay 

customers, to indent upon the ^ 

Company for the wagons. Such m 
were made for all their buyers accordi & 
to despatching instructions and 
separately for each buyer. The plain 
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in addition to other business carried on 
by them, were dealers in coal and had 
been in that trade for some seven or eight 
years at the date of the contract. 

On the 6th September, 1911, the 
plaintiffs wrote to H. V. Low & Co., who 
are the Managing Agents in Calcutta for 
the Colliery Company, asking them to 
quote the actual selling rate for B B. 
Rubble from the . Lakurka Company 
and stating that if the rate proved 
agreeable, they intended accepting the 
entire stock of B. B. Rubble from the 
Lakurka Colliery. Apparently a rate was 
quoted, for on the 12th September, 1911 
the plaintiffs again wrote a letter to Low 
& Co., see letter (page 1 1) : — 

We are prepared to accept your rate 
for Lakurka B. B. Rubble at Rs. 1-6 
per ton as referred to in your letter 
of nth September, 1911, and beg to 
state that if you feel agreed to enter 
into a contract as to supplying us all 
the B- B. Rubble that is lying in 
your stock and will be raised till 
March 1912 and that no other men will 
be given supply of B. B. Rubble from 
your Lakurka Colliery except ourselves 
and that regular supplies will be arranged 
against our indents for wagons, we are 
quite prepared to deposit amount to 
your satisfaction either at 3'’ours or at 
your office as you please. We beg to 
add that we shall commence taking 
delivery from October and with slow 
progress till December but the last three 
months from January to March 1912, ours 
will be plenty of orders to hand and those 
you are to please arrange to give prompt 
effect to. 


Also please let us know as to wh: 
will be the probable quantity includir 
the B. B. Rubble lying in stock and th: 

^ui fill March 1912. Pleas 

oblige us by your kindly quoting tf 
actual rate for Dust from your Lakurk 

? , by return. A favourable repl 
will highly oblige. 

P*S. The deposit money must be th 
one as current in all other offices.” 

No answer was sent to this and accorc 
plaintiff wrote again on th 
i6th September, 1911 (page 12): — 

We beg to invite your kind attentio 

to our letter No. 412 of* 12th Septen 

1911 and shall feel glad to have a 
early reply thereto.” 

Then an interview took place o 
» 5 th October, iqh at the Colliery a 


which Mr. Castles, the Colli ery Manager, 
>rr. Pattinson. a partner in Low cV Co., 
Mr. Moore and two of the partners in the 
plainiitts' tirin were present, and an 
agreement was evidently arrived at 
between the parties for on the same day 
a letter was sent from the Lakurka 
Colliery signed Low Co., to the follow- 
ing effect : — 

\\ ith reference to our conversation 
3'ou rwny take delivery of 6,000 tons of 
Rubbleat Rs. t-6-o (Rupee one and annas 
six) and 4.000 tons of Dust at Rs. 1*4-0 
(Rupee one and annas four) per ton from 
November to .April, cash with order and 
subject to a deposit of Rs. 1,000 (Rupees 
one thousand) Government paper as 
security of due fulhlment of this con- 
tract." 

On the 19th October the plaintiffs 
replied (page 13) : — 

With reference to your letter No. 948 
of isih October, 1911 in connection with 
the purchase of B. B. Rubble and Dust 
from Lakurka, and that of isih instant 
regarding the purchase of B. B. Rubble 
from your Auckland Colliery, we beg to 
state that we agree to accept the quantities 
as offered by you in j'our above and that 
the money towards the security deposit 
shall be sent you after the Kali Puja 
Festival that takes place on the 21 st next, 
as our Head Office at Ranigunge is also 
closed for the said period.’’ 

This was directed to Low & Co., at 
Calcutta. Low Co., writing from 
Calcutta, replied on the 20th (page 14 ) : — 

“ With reference to your letter dated 
19 th instant, we have no knowledge of a 
letter No. 948 dated 15 th October, 1911 , nor 
of a letter regarding the sale of Auckland 
B. B, Rubble. 

” W'e must see these letters and ascertain 
what quantities and rates were offered you 
before going further into the matter.” 

Obviously they had not been advised of tho ' 
contract made at the Colliery and evidenced 
by the letters of the loth and 19 th Octo- 
ber, 1911 . Consequently the plaintiffs 
wrote on 26 tb (page 14 ) : — 

” With reference to your favour dated 
20th instant, we beg to send you herewith 
copies of your letters No. 948 of 16 th Octo- 
ber, 1911 regarding sale of 6,000 tons of 
B. B. Rabble and 4,000 tons of Dust from 
Lakurka Colliery at Rs. 1 - 6-0 and Rs. 1 - 4-0 
per ton respectively and that dated 
15 th instant regarding disposal of 4,000 tons 
of B. B. Rubble from your Auckland 
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Colliery at Re. 1 per ton for ready references. 
To make it more plain we beg to x'emind you 
that the former letter was written out at 10 
in the morning in the Lakurka Colliery 
Cilice while the latter at the Lakurka 
Colliery Manager’s Bungalow at 4 P. M. in 
the evening. Further we beg to acid that 
you did otTer us above-mentioned rates and 
we agreed to accept them. 

“ Herewith we be:^ to send you a hundi 
valued Rs. 1,000 (Rupees one thousand 
only) on production of which at our 
Calcutta Otlice Lalchand Nopechand, 180 
Harrison Road, the total value will be 
paid in, in exchange, which please keep with 
you in deiJosit as security towards 
the proposed contract on the disposal 
ol the B. B. Rubble and Dust. Please 
be good enough to acknowledge a 
lormal receipt for the hundi or the money 
you get in exchange with it at an early 
date and issue necessary instructions to 
your resiiective Collieries to effect prompt 
deliveries of stuff against our requisitions. 
Thanki Dg you in anticipation. ’’ 

Low ('i: Co replied on the 27th 
(page lo) : — 

” We are in receipt, of your letter No.883 
dated 2Gth instant enclosing copies of our 
letters No. 948 and No. nil dated 15th 
instant regarding the sale of 6,000 tons 
of Lakurka B. B. Rubble Coal, 4,000 tons 
of Lakurka Dust Coal and 4.000 tons of 
.\uckland B. IL Rubble Coal to you at 
Rs. l-()-0, Rs. 1-4-0 and Re. 1 per ton res- 
pectively, which are in order. 

“ On your amounting to Rs, 1,000 
security for the clue fulfilment of the con- 
tract being cashed our formal receipt will 
be handed to your Calcutta friends and we 
will hold oui'selves in readiness to deal with 
your despatching instructions. ” 

In my judgment, even if it had not been 
already made at the interview, the contract 
was concluded on the 19th by the letter 
which the plaintiff’s sent accepting the 
terms offered by the defendants in their 
letter of the 15th, and this is the cont- 
mct whicli the Court has to construe in 
this case. 

It is alleged by the defendants that after 
the contract had been made and during the 
latter part of the month of November, a 
shortage of Railway wagons began to be 
felt, partly owing to the Durbar and partly 
owing to trade conditions, and that Railway 
Companies did not supply sufficient wagons 
to the Colliery bo enable the Company 
to meet the requisitions of the Company’s 


customers and that consequently the deli- 
veries of the quantities asked for by the 
plaintiffs could not be delivered. Assuming 
that there was such a shortage of wagons 
and that it was the cause of the non- 
delivery, the,//r5f question to be considered 
is whether the defendants can be held 
liable for such shortage of wagons. The 
learned Judge has held that it was part 
of the contract that the defendants should 
provide the wagons necessar>’ for the 
delivery of the coal to the plaintiff, and 
consequently that the defendants are liable 
for the failure to deliver. The contract 
as contained in the letters above-mention- 
ed has no reference to the supply of 
wagons, and it is nob suggested that the 
arrangement made at the interview of the 
loth October, 191 1 carried the matter any 
further. 

If. therefore, there was an undertaking 
by the defendants to provide the wagons, 
it must be an implied undertaking. 

The principle, on which a stipulation or 
undertaking is to he implied in a written 
contract, was laid down by Bowen, L. J.. 
in The Moorcock (1) where he says : — 
An implied warranty, or, as it is called, 
a covenanb-in-law, as distinguished from 
an express contract or express warranty, 
really is in all cases founded on the pi'®' 
sumed intention of the parties, and upon 
reason. The implication which the law 
draws from what must obviously have been 
the intention of the parties, the law draws 
with the object of giving efficacy to the 
transaction and preventing such a failure 
of consideration as cannot have been within 
the contemplation of either side ; and I 
believe if one were to take all the cases, 
and they are many, of implied warranties 
or covenants-in-law, it will be found that 
in all of them the law is raising an impli- 
cation from the presumed intention of the 
parties with the object of giving to the 
transaction such efficacy as both parties 
must have intended that at all events it 
should have. In business transactions such 
as this, what the law desires to effect by, 
the implication is to give such business; 
efficacy to the transaction as must have 
been intended at all events by both parties^ 
who are businessmen ; not to impose on; 
one side all the perils of the transaction, or 
to emancipate one side from all the chan(^s 
of failure, but to make each party promise^ 
in law as much, at all events, as it 

<i) (iS8q) 14 P. D. 64=53 L. J. P. 73 = 6 ^^ 

T. 654=37 W. R. 439. 
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have been in the contemplation of both 
^parties that he should be responsible for in 
irespect of those perils or chances. ’’ And 
jthis principle was .followed down by Lord 
lEsher in Hamlyn v. Wood (2), and the 
passage to which 1 am about to refer is at 
page 491, where he says : “ A large 
number of cases have been cited, in some of 
which the Couit implied a stipulation, and 
in others refused to do so. In iny opinion, it 
is useless to cite such cases, so far as they 
merely show that in the particular case an 
implication was or was not made. The only 
use of citing such cases is where they lay 
down the rule as to such implications, upon 
which the Court will act in dealing with 
the particulai' case before it. I have for a 
long time understood that rule to be that 
the Court has no right to imply in a 
.written contract any such stipulation, 
junless, on considering the terms of the 
contract in a I'easonable and business 
manner, an implication necessarily arises 
that the parties must have intended that 
the suggested stipulation should exist. It 
lis not enough to say that it would be a 
reasonable thing to make such an implica* 
tion. It must be a necess.iry implication 
in the sense that 1 have mentioned.” Then 
he refers Co the passage of Lord Justice 
Bowen which I have already quoted. 

The question, therefore, is, can the Court 
in considering this contract in a reasonable 
and business manner come to the conclusion 
that an implication necessarily arises that 
it was the intention of the parties that the 
defendants should undertake the absolute 
obligation to provide the wagons and be 
responsible for any failure of supply, even 
though they had taken all reasonable steps 
^ procure them and the Railway Companies 
hsd failed to supply them? 

It is admitted by the defendants that 
an undertaking to indent for the wagons 
and to load the coal into the wagons when 
supplied by the Railway Companies, must 
© implied. It was the regular practice 

of business for the customers to 
send their requisitions to the Colliery 
an for the Colliery Company to indent 
tor wagons in accordance therewith. It 
Was indeed stated that as a matter of 
practice and course of business the Rail- 
way Companies only received indents 
trom the Colliery Companies. Further, 

•I mentioned in the contract 

mcluded ch arges for mo ving the Rubble 

4o‘w.^K.®24. “ = 


and Oust from the Colliery to the siding 
and loading it into the wagons. Thereloi'o, 
it must necessarily be implied that there 
was a duty on the defendants to indent for 
wagons in accoidanee with the plaintiffs' 
requisitions and load them when supplied. 

But I am unable to say that the further 
obligation mentioned above, viz., that the 
defendants would procure the wagons and 
would be respiiisible for any failure tu 
supply, must necessarily be implied. Jn 
the place, the form of the contract is 
“you may take delivery of b, 000 tons,” 
etc., which would point to a taking of deli- 
very in the ordinary way, viz., by deliver- 
ing the coal into wagons at the Colliery 
siding. So far as it goes, it w'ould indicate 
a limitation of the defendants' liability to 
loading the coal into w'agons when supplied. 
In the second place, the Indian Mining 
Association form of contract, which I under- 
stand was the ordinary’ form of broker’s 

contract in the cjal trade, was put in evi- 
dence and this shews that such contracts 
are made ■' subject to supply of wagons” 
for which the sellers “ shall indent on the 
Railway Company upon receipt of buyer's 
despatching instructions.” 

There was no evidence or suggestion that 
the rate mentioned in the contract was more 
than the market rate and it seems to me 
strange that the defendants should without 
extra remuneration have taken uix^n them- 
selves an obligation, not usually undertaken 
in such contracts, viz,, an absolute liability 
to provide the wagons, over the supply of 
w’hich they had no control except by way 
of indenting upon the Railway Companies. 

To make such an implication w'ould, in 
my judgment, be in the words of Bowen, 
L. J., “ to impose on one side all the perils 
of the transaction,” or “ to emancipate one 
side from all the chances of failure,” and I 
cannot come to the conclusion that such a 
promise must have been in the contempla- 
tion of the parties. 

This view of the case is borne out by the 
subsequent corresiioDdence, which was volu- 
minous. It is clear that the plaintiffs were 
complaining of the non-delivery of the coal 
requisitioned by them, but an examination 
of the correspondence shews that they did 
not assert the absolute obligation of the 
defendants now relied upon until the attor- 
ney’sletter of 8th May, 1912, but that w’hen 
writing themselves what they were insisting 
upon was that they were not receiving a 
proper proportion of the wagons which were 
in fact supplied by the Railway Companies. 
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On the other hand, when the complaint as 
to non-delivery was first made, viz.., by the 
plaintiffs’ letter of 22nd November, 1911, the 
defendants replied on the 23rd alleging the 
shortage of wagons as an excuse. If there 
had been the absolute obligation on the 
defendants now contended for, one might 
have expected the plaintiffs to have stated 
at once that the shortage was no excuse for 
non-delivery and that they should hold the 
defendants to their contract. On the 
contrai'y. by their letter of the 29th Novem- 
ber, 1911. they seem to accept the position 
that the defendants were excused from 
delivering as regards one Railway where 
there was a shortage, but alleged that on 
another Railway, viz., the B. N. Railway, 
there was not the same excuse. 

On the 30th November the defendants 
wrote : — 

” Dear Sirs, 

“We are in receipt of your letter dated 
29th instant and regret the delay in execut- 
ing your orders, but all buyers of coal are 
experiencing the same trouble and we are 
doing our best at the Collieries to despatch 
what w’agons are given us proportionately 
to our buyers. 

“We have written to the Colliery 
Managers both at Lakurka and Auckland, 
asking them to give special attention to 
your orders.’’ 

To this proposition of proportional distri- 
bution there was no reply, and the plaintiffs 
did not rely upon the absolute right to have 
the w'agons procured by the defendants for 
the delivery of their coal. 

Again on the loth and 16th January, 1912 
(page 28) the defendants wrote : — 

15th January, 1912. 

“ Dear Sirs, 

In reply to your letter dated 12th instant 
we regret the delay in dealing w’ith your 
orders, whicli is, as you know, due to small 
supplies of wagons. Mr. Burt is giving 
special attention to your orders and will 
reserve as many \Yagons for your require- 
ments as he reasonably can.” 

16th January, 1912. 

“ Dear Sirs, 

“ We are in receipt of your letter of the 
15th instant and have written strongly to 
the Colliery Manager regarding your require- 
ments and trust you will have no further 
cause to complain of short supplies.” 

There was a reply to that letter on the 
18th January by the plaintiffs (page 29), 
who wrote : — 


18th January, 1912. 

*■ Dear Sirs, 

“ We are glad to note the contents of your 
favour dated 16th instant and trust that 
henceforth we may have our order to a 
certain extent complied with by Lakurka 
Colliery Manager but we would at the same 
time suggest of your kindly transferring 
same 4,000 or 5,000 tons B. B. Rubble or 
Dust from Lakurka Colliery to your Govind- 
pore Colliery where we learn slack coal is 
lying in abundance, or from any other 
Collieries where you may feel convenient. 
In the event of your complying with the 
request, we are confident that we may have 
supplies of fair proportion of wagons. 
Awaiting a reply by return, ” 

Then again on 30th January, the defend- 
ants wrote (page 32) ; — 

“Dear Sirs, 

*'In reply to your letter dated 29th 
instant we have to say that you are receiv- 
ing a proportionate number of the few 
wagons supplied to Colliery. CoUisD' 
Manager has been instructed to give your 
orders as much attention as possible. We 
have already replied to your letter dated 
23rd instant. All cash and orders must be 
submitted to this office whence the orders 
will be passed on to Colliery for execution. 
Colliery has no authority to deal with 
orders. ” 

Then on the 13th of February they wrote 
(page 40): — 

“ Dear Sirs, 

“ W’ith reference to your letter No. 1881 
dated 1 2th instant we beg to say that wagon 
supplies are now worse than ever they have 
been before. Aki*a and South Gobindpur 
have been unable to supply any Bubble or 
Dust to you, as practically no wagons for 
public orders have been supplied to them. 
Auckland is in a similar position. We are 
doing all we can under the circumstances 
and are doing our best to caiTy out your 
contract as tar as circumstances permit, and 
your almost daily letters asking for supplies 
of wagons, which it ought to be clear to 
you we are unable to obtain, are quite 
unnecessary. ” 

Then on the 21st of March they wrote 
(page 46) : - 

” Dear Sirs, „ 

“ W’e are in receipt of your letter No. 21^9 » 
dated 20th March, 1912 and are asking 
our Colliery Manager to increase deliveries 

to you. ^ 

“ With regard to your claim we do no 

admit liability. The shortness of wagons 



1916 Lakurka Coal Co, Ltd. v. Jumnadass (F.B.) (Sanderson. C. J.) Calcutta 363 


has interfered not only with the supply of 
coal but with the whole work at the 
Colliery. You have been at the Colliery 
frequently of late and must have seen for 
yourself that there is no room to stock and 
no room to conduct screwing operations. 
We are giving you a share of our wagons so 
far as the deplorable conditions at the 
Colliery will allow, and we must, therefore, 
ask you to give us time to complete the 
contract.” 

Then on the 3rd of April they wrote 
(page 48) : — 

“ Dear Sirs, 

“ We are in receipt of your letter dated 
2nd instant and in reply have to say that 
you are receiving a fair proportion of the 
wagons not required for Government orders. 
There are other buyers with running con- 
tracts with Colliery as well as yourself and 
you cannot expect to receive supplies to the 
complete exclusion of other customers.” 

There was no reply to this. The plain- 
tiffs wrote on the 23rd April, 1912 
(page 50) : — 

“Dear Sirs, 

We beg to state that we ai'e now quite 
tired of and disgusted with writing to you 
about increasing supplies, but without any 
effect whatever. This month we have 
received supplies both from Auckland and 
Lakurka Collieries which are equally poor. 
This sort of supplies as has been continued 
for months together will not complete the 
^ntracted quantity. We shall, however, 
in reference to your letter dated 21st ultimo, 
be glad to extend the period up to 
15th May, 1912, should you feel glad to 
arrange to complete our contract during the 
said period. Bub as we anticipate that you 
will still fail to act up to your promise as 
you have already done, we shall have lo 
adopt measures for the same.” 

which the letter of the defendants on 
the Isb of May was an answer in these 
terms (page 61) ; — 

Dear Sirs, 

“6,000 tons Lakurka B.B. Rubble. 

“4,000 tons Dust. 

“4,000 tons Auckland B. B. 

Rubble. 

With reference to your above contracts 
we are prepared bo continue delivery until 

heir completion under the following condi- 
tions. 

We will deliver during the remainder 
of this season such quantities of Dust 
and B. B. Rubble as there are wagons 


available for. Any quantities remaining 
not despatched to be carried forward 
for delivery next season subject to wagon 
supplies. 

Kindly let us know' if you agree to 
the above otherwise the contract is 
finished. ” 

I have not referred to all the letters 
which were read many times in the course 
of the argument. To my mind the corres- 
pondence is inconsistent with the absolute 
obligation now contended for by the plain- 
tiffs, viz»t that the defendants were under a 
liability to procure the necessary wagons, 
though it is quite consistent w'ith the case 
that the plaintiff's were entitled to a certain 
proportion of the w'agons supplied by the 
Railway Companies, and shews that they 
w’ere complaining that they were not receiv- 
ing a proper proportion. 

In my judgment, thei'efore, there w'as 
no absolute obligation upon the defendants 
to procure the wagons necessary for the 
delivery of the coal and dust to the 
plaintids, but that in this respect the 
defendants’ liability W'as limited to indent- 
ing for the wagons and loading the coal 
when they were supplied by the Raihvay 
Company. 

The question, the7i, arises whether there 
was such shortage of wagons as justified the 
defendants in delivering to the plaintiffs 
about 1,372 tons of B. B. Rubble and about 
770 tons of Dust Coal dui'ing the specified 
time instead of 6,000 tons and 4,000 res- 
pectively. 

I do not think there is any question that 
if the defendants had allocated all the 
wagons, which they received from the Rail- 
way Companies, to the plaintiffs, there 
would have been more than sufficient w’agons 
for delivery of the whole contract quantity, 
but on the other band it is equally clear 
that if the Company’s indents for the 
whole of their customers are taken into con- 
sideration, such indents were not fully 
complied with, and only a small proportion 
of wagons indented for was in fact sent, 
and the defendants contend that inasmuch 
as the known practice was for the Colliery 
to indent for all its customers and not for 
any particular customer, the only obligation 
upon the defendants on the happening of 
the shortage was to distribute the wagons 
actually received amoug the buyers for 
whom the defendants had indented, and that 
in making such distribution not only must 
the orders of all the buyers be considered, 
but also the maintenance of the working of 
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the Colliery : that there was no oblii^ation 
to distribute the wagon'^ on any standard of 
fairnes"' unless such standard means taking 
into consideration not only the number of 
wag<'ns ordered by the various buyers and 
the numljer supplied, but also the necessities 
of the Colliery and the course of business as 
regards the preferment of certain classes of 
orders. 

Jt was further c^mtended that the above- 
mentioned obligation did not arise out of 
the original contract of purchase and sale, 
but upon a contingency not contemplated by 
the parties and out of a contract of agency 
implied trom the course (>1 business and 
from their indenting lor wagons. 

i think, therefore, the case stands thus: — 
There was an obligation on the defendants 
to indent for wagons in accordance with the 
plaintiffs* requirements ; though the plain- 
tiffs g ive up making regular and specific 
requisitions for wagons in acc<.)rdance with 
the request of the defendants, they clearly 
intimated that they wanted sutlicient con- 
signments to complete the delivery within 
the crmtract time ; the defendants didindent 
for sufficient wagons to complete the deli- 
very, they did in fact get sutlicient wagons, 
hut such wagons were supplied in resjiect 
of indents sent l)y the defendants on behalf 
of other customers as well a.s the plaintiffs. 

Linder these circumstances, the plaintiffs 
allege that they are entitled to judgment. 
On the other hand, the defendants say that 
by reason of an implied agreement arising 
out of the course of business the defendants 
were only bound to give the plaintiffs 
a proportion of the wagons actually re- 
ceived, and that they gave them such pro- 
portion. 

This view of the case has not really been 
considered in the Court of first instance, 
for inasmuch as the learned Judge held that 
the defendants were under the absolute 
liability to provide the wagons, the last men- 
tioned questions did not arise. 

It is true that the leaimed Judge has 
held that the defendants had “ successfully 
shewn th.it there was not any inequitable 
disti'ibutioD of the wagons received ” but 
this was, in view of his previous decision, 
'‘obiter dictum," and his finding on this 
point has been challenged by the learned 
Counsel for the plaintiffs. 

I think, therefore, this appeal should be 
allowed and the case remitted to the 
original side for the above-mentioned matters 
to be tried. 1 am not certain whether any 
amendment of the pleadings will be neces- 
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sary : but in my judgment, if any amend- 
ment is necessary leave should be given to 
allow the pai’ties to raise the issues which 
arise in view of the construction which I 
have placed ui)on the contract. 

I have purpoaeh' abstained from express* 
ing any opinion as to the merits of any of 
the matters which will have to be investi- 
gated before the learned Judge of the 
original side, so as to avoid any charge of 
jirejudice to the one side or the other ; but 
1 wish to make it clear, as far as my 
own judgment is concerned, that the only 
matter I have decided is the construction 
of the contract, and that all other matters, 
as lor instance, the allegation that the 
real cau.se of the delay was not shortage 
of wagons but shortage of Coal and Dust, 
are open to the plaintiffs, uud that if the 
question of proportional distribution be- 
comes material, the plaintiffs should not 
be precluded by the above-mentioned find- 
ing of the learned Judge in that respect, 
and that this matter also must be regarded 
as fully open to the plaintiffs. I think the 
appeal should be allowed with costs, and 
the costs of the first trial should be left to 
the discretion of the Judge W'ho tries the 
case. 

Woodroffe, J. — This appeal raises several 
'luestions of difficulty owir g to the absence 
of a formal contract and the paucity of 
evidence regarding its making, the happen- 
ing of a contingency for which no express 
provision was made, which provision must 
be made out from the course of business. 

It raises also a number of questions which 
it is not possible to here deal with as they 
have not be'.m the subject of pleading, 
sufficiently specific issues and evidence and 
which have not been dealt with in the 
judgment, which proceeds upon the single 
p)oint of the construction of the contract. 
The suit is one for damages for breach of 
contract. It is for the plaintiff to establish 
both the contract and its breach. Negoti-^ 
ations opened with an enquiry made in a; 
letter of 6th September, 191 1. A reply was 
given by the Colliery Agents on the 11th 
September, 1911, which is not produced, 
and replied to by the letter of the plaintiff® 
of 12th September, 1911 and iGth Septem 
ber, 1911. Then on the 15th Octobe^ 
according to the evidence of the plaintiff 
Purusuttamdas, a contract was entered mto 
at the Colliery with Mr, Pattinson, a 
member of the of Messrs. Low & Co., 
the Colliery Agents. His evidence is that 
it was arranged that 6,000 tons of Bubble 
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and 4,000 tons of Dust from the Lakurka 
Colliery would be supplied at Es. 1-6-0 and 
Rs. 1-4-0 between November 1911 and 
April 1912. I quote the words of the 
witness. This oral conversation is said to 
have been confirmed by a letter written at 
Colliery, dated loth October, 1911, which 
states ‘‘You may take delivery of 6,000 
tons, etc. ” This letter was accepted by 
another of I9th October, 1911 written to 
the Calcutta firm, who replied on the 20th 
October, 1911 that they had no knowledge 
of the matter. On the 26th October, 1911 
it was explained to the latter that the 
contract was entered into at the Colliery, 
to which Messi*s. Low Co., replied 
accepting the position and declaring that 
they held themselves in readiness to deal 
with despatching instructions. If the 
contract is lo be found only in the oral 
evidence above referred to and the letters 
dated 15th October, 1911 and 19th 
October, 1911, then according to the con- 
tract it would appear that delivery was 
to be at the defendants’ Colliery from which 
it was to be removed apparently by the 
plaintiff, since nothing is said about the 
despatch of coal by the Colliery. Such 
removal depended on the question whether 
railway wagons wwe available for the 
purpose. Nothing is said as to who was 
to get the wagons necessary or mx)n whom 
the loss would fall in the event of the 
Railway Company being unable to supply 
wagons. It is, however, common ground 
that the contract included terms to be 
gathered from the course of business. It is 
admitted that according to such course of 
business the Company was under an obliga- 
tion to indent for the wagons and if the 
wagons asked for were fully supiilied, to 
Bfisign them to the purchasers on whose 
behalf the indent w^as made, and then to 
load the wagons without further charge. 
The defence is that though not bound so to 
do by the express terms of the contract, 
yet by the course of business the Colliery 
on behalf of the buyers indented for wagons 
and did not get the sufficient quantity, with 
^e result that the coal was not delivered. 
Two questions arise on this, z/z'z., was 
there in fact a shortage of wagons, and if 

so, was the defendant Company liable 

That is, did such shortage to 
the extent it existed exonerate them? The 
Case for the plaintiff on the second point 
hw been (and this has been accepted by 
the learned Judge) that the Colliery Com- 
pany absolutely undertook to get the wagons 
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and made themselves ' liable for the risk 
that wagons might not be available. In this 
view of the case it was not necessary for 
him to decide any other of the matter argu- 
ed before us in appeal. J am unable to 
accept this view of the case for the follow- 
ing reasons. The express contract is silent 
on the point and no usageor course of busi. 
ness is established uhich fixes such a liabi- 
lity on the defendant. The argument in 
effect is an inlerence of such liability from 
other facts. The learned Judge finds that 
it was a ell-understocd term of the con- 
tract. though not expressed. There is no 
oral evidence that it was so agreed and the 
contract as set out in the plaint is as stated 
in the letters there cited. The learned 
Judge, however, relies on the correspond- 
ence. The question of the absolute liability 
of the defendant Company to supply wagons 
was not there dealt with, but there is an 
admission there that the cefendant Com- 
pany was obliged to give the plaintiff a fail- 

share of the wagons actually supplied and an 
apparent admission that the plaintiffs had 
not had such a share. Reliance has been 
placed on the fact that the defendant Com- 
pany did not say that they had no liability 
whatever in re.spect cf the wagons. But 
this question of the absolute liability of 
the defendant Company to supply the 
wagons does not seem to have been present 
to the mind of the writers, and did not 
come up until they were written to by the 
attorney for the plaintiff. Per, on the other 
hand, it may be asked why did not the 
plaintiffs in their earlier letters write and 
say that they were not concerned with the 
defendant Company’s difficulties about the 
wagons, for the latter were under an abso- 
lute obligation to supply wagons and were 
liable, w-hether the Railway Company were 
able to supply the w-agons are not. Nor 
does it seem likely that without extra 
remuneration the Company would under- 
take to supply wagons. It is said that they 
made enquiries of the Railway and were 
satisfied that there was no risk, the short- 
age being temporary only. A letter of the 
17th October, 1911 is relied upon on this 
point as also the defendants’ oral evidence. 

It would appear from the letter of the 20th 
October, 1911 that the writer of the former 
letter was unaware of this contract. The 
fact, how-ever, that the supply of wagons 
may be taken into account in making con- 
tracts, does not establish an understanding 
by the Company that they are liable for 
the wagon supply. Such enquiries are 
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necessary for the carrying on of the business. 
Thus the Company could not fairly at one 
and the same time assert its non-liabilitv 
for wagon supply and allow others to con- 
tract with it, without knowing whethersuch 
supply was sullicient to enable such others 
to get the beneht of such contracts. Fur- 
ther, we have it that at the time of this con- 
tract there was in existence a form of mining 
contract \vhich was subject to the supjdy ol 
wagons. It is said that the fact that it was 
not adopted in this case indicates an inten- 
tion to c ontract without reference to anv 
condition as to the existence of railway 
wagons. But this circumstance is explained 
by the fact that the contract was orally en- 
tered into at the Colliery. Had it been en- 
tered into in Calcutta it is probable that the 
general mining contract would have been 
adopted. it is argued that because it is 
established that according to piactice the 
Colliery alone cun indent lor wagons, 
this shews that the obligation tor supply is 
on the latter. This does not follow. What 
does tollow in such case is that there is an 
obligation on the Colliery to indent. This, 
however, is admitted. But because the 
Colliery is under the circumstances bound 
to indeni. it does not follow, in the absence 
ot ill! express laovision or proved course of 
bu'-ine-sa to that effect, that the Collieiy is 
to bo held liable if on indenting it is unable 
to got '.sagons. The statement in the judg- 
ment that Mr. Burt fixed tlifes© contracts nn 
the understanding that he was to get the 
wagons, is ohviuusly ambiguous. 

My CMiiclusion then on this part ol the 
case is that assuming (with)ut deciding) 
that there was in fact a deficiency in the 
wagon supply, the defendant Company is 
not lialile on their contract in respect of 
such assumed deficiency. Thus if we had 
to deal only with a contract for delivery 
of 10,006 tons of co il by the defendant to 
the jilaintili* and there were no other 
contract.' entered into by the defendant 
Company and wagons were supplied by the 
Bailway Company sullicient to carrj 
5,000 tons only, tiie defendant Company 
would not, in my view of the case, be 
responsible for damages for non-delivery of 
these 5.000 tons because a third party, the 
Railway Company, had not supplied the 
wagons necessary for the purpose. In short, 
the contract was subject to wagon supply. 
The Company have no wagons of their 
own. 

Bub this boding does not dispo.se of the 
suit, which is for damages for breach of 


contract and which the defendant Company 
contests on the ground that they could nob 
carr>' it out in its totality on account of 
deficiency in the number of wagons supplied 
by the Railway, Its only effect is to 
negative the plaintiffs’ contention that defi- 
ciency in wagou supply was no defence. 

The question still remains for determina- 
tion whether there was in fact a deficiency 
in supply of wagons which exonerates the 
defendant Company from paying damages 
for goods admittedly not delivered, and 
if so, to what extent. It is admitted 
that between the 1st November and 30th 
April, 1912, the number of wagons supplied 
to the Company was 2.300. The plaintiffs 
say it was more. It is not contested that 
about 600 wagons only were necessary for 
the carriage of the plaintiffs’ coal. The 
plaintiffs on this contend that there was no 
shortage of wagons as alleged. If they are 
right in this, they are entitled to succeed 
notwithstanding that the first ijoiut here 
dealt with, viz.^ the construction of the 
contract is decided against them, it being 
admitted that according to the course of 
business the Company undertook and was 
bound to indent for and did indent for 
wagous and got wagons in excess of the 
reQuirements of the plaintiff, it is upon the 
detendiint Company to shew what they 
allege that there was nevertheless a shortage 
of wag )DS which exonerated them from the 
carrying out of their contract with the 
plaintiffs further than they have done. B 
is true that Chaudhuri, J has held that 
Miere was a shortage and that the plaintiff 
received a fair proportion of the wagons 
available. But having regard to his finding 
as to the construction of the contract this 
decision was not necessary, and doubtless 
tor this cause was given without any state- 
ment of reasons and without consideration 
of points which have been argued before 
us in appeal, but do pot seem to have been 
present to the mind of the learned Judge. 
Nor are the facts upon this issue as to the 
shortage of wagons sufficient for a decision, 
nor are such findings as are to be found m 
the judgment sufficient. What the standai’d 
of equitable distribution is, the learned 
Judge does nob state. The case must, 
therefore, be remanded to the learned Judge 
for the determination of the issue whether 
there was in fact a shortage in the w'agon 
supply. If there was not. the plaintiff 
succeeds, if there was such a shortage i 
must be determined what the shortage was, 
and the extent to which it exonerated tuQ 
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defendaat Comi>any ^roiu carrying out its 


contract. The first (luestion to be con- 
sidered on this issue is whether in as- 
certaining such shortage, it is open to the 
Company to consider othei* contmcts of other 
purchasers which have to be fulfilled, and 
if so, what contracts may be so taken into 
account. According to the respondents they 
are not concerned at all with the fact that 
the Company entered into other contracts. 
This the appellants deny, saying that as the 
indents for wagons were on behalf of all 
pui'ohasers they had to be distributed 
amongst the latter. The question further 
ramains to be determined what contracts 
(if any) must be so considered, and in what 
way : and in particular whether contracts 
made subsequently to that of the plaintiff 
should not be excluded. For it may be 
argued that in entering into such subse- 
quent contracts the defendant Compan\- to 
that extent precluded themselves from 
carrying out their contracts with the 
plaintiffs. Whether this be a good conten- 
tion has to be decided. Further, on this 
point it must be considered whether the 
defendant Company are entitled to give 
preferential treatment to loco coal, steam 
coal and slack. For they claim to be 
entitled to load the wagons first with steam 
coal and slack and to give to the plaintiff 
a share only of the wagons lelt over. 
Lastly, after considering these and any 
other points which may arise on this is'ue, 
it will be necessary to determine whether 
the plaintiffs were entitled to a fair pjojioi- 
tion of the wagon supplied, and if so, what 

was the fair pro^jortion of wagons to which 
the plaintiffs were so entitled, and whether 
they did, in eS'ect, get them, and if not, to 
what damages they are entitled in respect 
of coal which was not, but wliich should 
have been, delivered had the plaintiff's recei- 
ved the fair proportion of wagons to which 
they were entitled. 

There is, in my opinion, no force in the 
contention that the defendant Conipanv are 
not liable because they in fact supplied tlie 
wagons for which they received despatching 
orders- For it is shown that the plaintiffs 
were told it was no use giving further orders 
and that delivery would be given as and 
when wagons were available. There is, 
however, a further issue which has still to 
f the contract quantity 

Rubble Was ready for delivery, and 
if not whether and to what extent the short- 

of Railway wagons exonerates the 
defendant Company, 


It being decided by us that the defendant 
Company is not liable for shortage of wagon 
supply, the suit must be remanded to the 
learned Judge to enquire and determine <1) 
whether there was in fact a shortage of 
wagons, and, it so, to what extent such 
shortage existed and operated to exone- 
rate the defendant Company. (2) Whether 
the contract quantitt of H. IJ. Rubble 
was ready for delivery. 

In determining these issues it will be 
necessary to determine the respecti\'e 
contentions ot the parties above noted, as 
also on the second issue llie question 
whether tlie shortage of wagon supply, if 
any, affects the question of the prhna 
facie liability of the defendant Company 
in respect of non-readiness to deliver if 
this is established. That Rubble was 
not ready tor deliver^' seems hardlj to 
have been disputed, but the bearing of 
thi^ fact on the case and its relation to 
the question of wagon supply has not 
been considered. 

■As the hearing of the appeal has to a 
large extent been concerned with the 
question of liie construction of the con- 
tract on wliich the respondent fails, the 
appellant is entitled to the costs of the 
appeal. I he case must be remanded for 
determination of the other issues which 
arise in tJie suit. The costs of the suit 
will be dealt with by the learned Judge 
after tlie determination of the remaining 
issues on remand. 

Mookerjee, J.— This is an appeal by 

the defendant Company against the 
plaintiff lirm in a suit for damages for 
breach of contract. The case for the 
respondents was that the appellants agreed 
to supply 6.000 tons of H. B. Rubble 
Coal and 4,000 tons of Oust Coal during 
the monilis of November 1911 to April 
1912: that the Company actually supplied 
only 1.372 tons 13 cwt. of the former kind 
and 77! tons 5 cwt. of the latter kind : 
and«ihar the plaintiffs are consequently 
entitled to recover Rs. 33.727-4-9 as 
damages for breach of contract. I’lie 
defendant Company, in their written 
statement, submitted that though at 
the request ot the plaintiff's’ lirm, 
wagons were indented for from the 
Railway Company, the latter could not 
supply a sufficient number of wagons, and, 
consequently, the coal could not be 
delivered in terms of the agreement. The 
written statement, in fact, suggested that 
it was the duty of the plaintiff firm to take 
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delivery of the Rubble and Dust at the 
Colliery and to remove the same from 
there, and thatowing to insufficient supply 
of wagons and not to any default of the 
Company, the plaintiff firm failed to take 
delivery of the rest of the Rubble and 
Dust Coal. On these pleadings, the 
question obviously arose, whose duty it 
was to get the wagons. Mr- Justice 
Chauclhuri has come to the conclusion 
that the Colliery Company had undertaken 
to provide wagons, and that tfe failure of 
the Company to supply the contract quan- 
tity was a breach of the contract ; in this 
view, the plaintiff nrm have been award- 
ed a decree for Rs. 20.224-3-3. The 
defendant Company have, appealed to 
this Court and the cases of the respective 
litigants have been elaborately presented 
from every conceivable point of view, by 
Mr. Das for the appellants and Mr. 
Mitter for the respondents. J'he fuhda- 
mental question for determination, as it 
has emerged out of this discussion, is, 
was there any, and, if any, what, agree- 
ment between the paities as to the supply 
of wagons in which the coal was to be 
loaded for transmission. 

J'he contract between the parlies is 
embodied in two letters dated the 15th 
and igih (October, 1911. The first of 
these letters had been preceded by oral 
negotiations which, admittedly, do not 
affect the question now in controversy. 
The letter itself is addressed to the plain- 
tiff firm and states you may take delivery 
of the stated quantity of coal, at certain 
rates per ton from November to April. 
The second letter, which is addressed by 
the plaintiff firm to the Calcutta agents 
of the defendant Company, contains the 
acceptance of the terms offered in the 
earlier letter. It is thus plain that these 
letters are entirely silent as to the wagon 
supply they do not explicitly state 
whose duty it was to get the wagons : 
this is subject to the observation that the 
language used in the first letter, if liter- 
ally interpreted, may apparently support 
the theory that, as the purchasers were to 
take delivery, they were to provide the 
wagons in which the coal was to be load- 
ed. In a case of this description, one of 
two hypothesis is possible, either that 
this particular point had entirely escaped 
the attention of the parties, or that the 
contract, though contained in several 
writings, is imperfectly expressed, and was 
made subject to a usage or custom of the 


it was so uni- 
that everybody 
or could have 
taken the pains 


trade or to the course of business usual 
in the class of transactions to which the 
contract relates. The voluminous evid- 
ence on the record shows that, in the case 
before us, the contract in truth is partly 
expres.sed and in writing partly implied 
or understood and unwritten. The test 
to be applied to discover the entire con- 
tract in these circumstances is that for- 
mulated by Sir John Coleridge, in Juggo- 
mohun Ghose v. Manickchiind 
is the usage so well known and acquiesc- 
ed in, that it may be reasonably presumed 
to have been an ingredient tacitly import- 
ed by the parties into their contract. 
■J'o the same efi'ect is the language used 
by Wiiles, j., in Pl<iice \ . Allcock (^) , 

“ it must be shown as a matter of law, 
iirst, that it was a certain usage ; and 
secondly, that it was a reasonable usage, 
not inconsistent with law, and as a 
matter of evidence that 
versally acquiesced in 
in the trade knew it ; 
ascertained it if he had 
to enquire.” Lord Alverstone, C. J., in 
Vevonald v. Rosser (5), refers with appro- 
val to the similar words used by Lord 
Denman, C. J,, in R. v. S/oke-upon- 
Trent (6), ” it is so universal that no 

workman could be supposed to have 
entered into the service without looking 
to it as part of the contract.’’ As was 
said by Bowen, L. J., in The Moorcock (i) 
and by Lord Esher, M. R. in Hamlyn v. 
Wood (2), the Court has a right to imply 
a stipulation in a written contract, only 
if, on considering the terms of the con- 
tract in a reasonable and business manner, 
an implication necessarily arises that the 
parties must have intended that the 
suggested stipulation should exist, i'he 
same view was in substance adopted 
by Ayyar. J. in Volkart Brothers v- 
Vettuvelu Nadan (7) when he said that 
the usage deemed incorporated by impli- 
cation into a contract must be shewn 
to be certain and reasonable and so 
universally acquiesced in that every 
body in the particular trade knows it or 
might know it, if he took the pains 
to enquire. Reference may also bejn^Cj 

(3) (>S57'59) 7 D A. =63 = 4"^- R- ^ 

(P. C.). 

(4) 4 F. &. F, 1074. 
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in this connection to Prodyote Kumar 
Tagore v. Bahhal Chandra Sarkar (s) 
(where reliance is placed upon the obser- 
vations of Baron Parke in Hutton v. 
Warren (9) and Gibson v. Small (10) and 
to the notes to Wiggle^worth v. Dalli- 
son (n). The truth is that the law recojj- 
nises the fact that men assume that the 
words of the contract will be understood in 
their trade meanings, and that the terms of 
their agreements will be governed by the 
well-recognised usages of the callings to 
which they relate, and it necessarily looks 
to these usages to ascertain the real 
thought of the contract. It finds that 
merchants do not write all the terms of 
their contracts, but rely upon the know- 
ledge and good faith of one another as 
to matters so well-known that special 
reference to them would be burdensome 
and unnecessary, and that they accord- 
ingly agree upon many of the terms of 
their contracts by mere silence : what 
these terms are, must be shown by parol 
evidence. See Broion v. Byrne (12), 
Humfrey v. Dale (13). We must, conse- 
quently, determine, upon the evidence, 
what term was by implication included 
in the contract between the parties to this 
litigation ; in this connection it is im- 
portant to observe that the parties are 
now agreed that there was an implied 
term as to the supply of wagons. 

In the Court below, as already indi- 
cated. the defendant Company alleged 
that the plaintiff firm were under an 
obligation to take delivery of the Rubble 
and Dust at the Colliery and to remove 
the same from there ; in other words, it 
was the duty of the plaintiff firm to 
secure a sufficient number of wagons, 
though the defendant Company, at the 
request of the plaintiff firm, endeavoured, 
from time to time, to procure the wagons. 
The plaintiff firm on the other hand 
maintained that the defendant Company 
were under an absolute obligation to 
provide the necessarj' wagons and that 
the alleged shortage of wagons afforded 
no valid defence to the claim. In my 
opinion, neither of these extreme posi- 
tions is tenable. It is not disputed that 


(8) 37 Cal. 322 = s I. c. 243. 

(9) (1842) I M. & W. 466 = 2 Gale 71. 

,Uo) (1852-54) 4 H. L, Cas. 353 = 1 C. L. K. 

363. 

(11) 1 Sm. L, C. 613 = 99 E. R. 132. 

V*) O854) 3 El. & Bl. 703 = 2 C. L. R, 1599. 
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the only method of removal of the coal 
was by means of Railway wagons from 
the Colliery siding. Neither the Colliery 
nor the purchasers had wagons, and. 
prima Jacie^ it does not look probable 
that either party should have undertaken 
an absolute obligation to provide the 
wagons ; there is, further, the important 
circumstance that even if either party 
had undertaken to supply the wagons, the 
Railway Company could not be forced to 
accept them for carriage of coal. Con- 
sequently, if either parly had undertaken 
to provide the wagons, one would have 
expected to rind evidence of negotiations 
with the Railway authorities for the 
acceptance of the wagons so supplied : 
apparently no such negotiation took 
place ; on the other hand, the defendant 
Company enquired of the Railway authori- 
ties whether wagons would be available. 
This serves to indicate that the parties 
looked forward to the Railway Company 
as the source of supply of the requisite 
wagons. riiis is fully borne out by such 
evidence, as we have on the record, of 
the usual course of business in trans- 
actions of this character. The evidence 
shews that the Railway Companies do 
not, as a rule, entertain applications 
from individual buyers for the supply of 
wagons for the carriage of coal, and that 
the indents tor wagons are sent by the 
Colliery Companies. The evidence 
further shews that such indents are sent 
by the Colliery Companies, not specifi- 
cally for individual buyers, but in 
accordance with despatching instruc- 
tions received from various customers. 
In the case before us, the defendant 
Company did, from lime to time, indent 
for wagons, but never received the full 
supply, as the Railway Companies were 
unable to respond to the demand made 
on their resources by the Imperial 
Durbar and the trade conditions conse- 
quent thereon. The defendant Company 
maintain that when they indented for 
wagons, they did what they had under- 
taken to do in conformity with the 
usual course of business, and that 
there was no absolute obligation on their 
part actually to supply wagons. This con- 
tention has been negatived by Mr. Justice 
Ghaudhuri ; after careful considera’ 
tion of the evidence, I regret I am 
unable to accept as sound his conclusion 
that the Colliery Company undertook an 
absolute obligation to supply the wagons 
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into which the coal was to be loaded. 
1 his view 1 take is conrirmed by various 
circumstances. The price agreed upon 
was the ordinary market rate, and no 
e.xtra allowance was made b}' the Com- 
pany, as would undoubtedly have been 
made if the risk had been undertaken by 
them. It is also clear from the Mining 
.\ssociaiion Form that ordinarily the 
supply of coal from a colliery is made 
contingent upon the Railway authori- 
ties supplying wagons indented for by 
colliery upon receipt of despatching 
instructions from buyers. 'I'here would 
have been no controversy between the 
parties if the standard form of agreement 
had been used in this case : that they 
did not use it, does not imply that they 
intended to depart from the usual terms : 
if such had been their intention, one 
would have expected an express state- 
ment to that effect. On the other hand, 
the fact that the agreement was made at 
the Colliery, far a\\ay from Calcutta, 
furnishes an obvious reason why the form 
was not used. We have also the very 
significant circumstance that in the course 
of the protracted correspondence between 
the parties themselves, no suggestion was 
ever made by the buyers that the sellers 
were under an absolute obligation to 
supply the wagons. Fhus to take the 
group of three letters dated 22nd, 23rd 
and 29th November, 1911. We hnd that 
the buyers complain of insufhcieni supply 
of coal, the ‘sellers attribute the fact 
to heavy shortage of wagons, and the 
buyers in reply do not repudiate the 
excuse offered as irrelevant. In fact, the 
correspondence shews that the buyers 
throughout accepted the position that, if 
there was in reality a shortage of wagons, 
the Colliery Company was under an 
obligation only to allocate a fair share or 
proportionate share of available wagons 
for their use ; and the grievance they 
made was that they were not given such 
proportionate share. It was not till the 
matter had been placed by the buyers in 
the hands of their Solicitors that, on the 
8th May, 1912, the position was taken up 
that shortness of wagon supply was no 
excuse. Clearly in a matter of this descrip- 
tion, the conduct of the parties themselves 
affords valuable evidence of what they 
really intended by the agreement they 
had made. I hold, accordingly, that the 
view which commended itself to 
Mr. Justice Chaudhuri cannot be support- 


ed. and that the Colliery Company did 
not impliedly undertake an absolute 
obligation to supply the wagons. The: 
implied term of the agreement, on the 
other hand, was that the Colliery Com- 
pany would load the contract quantity of 
coal into wagons if the requisite number 
was supplied by the Railway authorities 
on indents made by them, and that, in 
the event of short supply of wagons, the 
Colliery Company would allocate for the 
use of the plaintiffs a fair or propor- 
tionate share of the wagons available. 
J'he position, then, is that the funda- 
mental ground which forms the basis of 
the decision of Mr. .Justice Chaudhuri, 
fails: the result follows that the appeal 
must be allowed and the case remitted 
for re-trial. 

I do not think it desirable to enume- 
rate exhaustively the points which may 
require investigation at the re-trial; but, 
some aspects of the case, which were 
sought to be developed in more or less 
detail in the course of the argument 
addressed to us, though possibly imper- 
fectly appreciated in the Trial Court, 
may be here indicated. One of the 
points for enquiry will obviously be, 
whether there was, as a matter of fact, 
a shortage of wagons and, if so, its 
extent; the question, thus stated, has a 
deceptive appearance of simplicity, 
though it is really of a complex character. 
I'he buyers allege that while about 600 
wagons would have been .sufficient for 
the purposes of their contract, the Col- 
liery Company had at their disposal 2,300 
wagons. This, prima fac/e, throws upon 
the Company the burden of proof that 
they were not under an obligation to use, 
for the benefit of the plaintiffs, all the 
wagons available, and that they were 
entitled to take into account the claims 
of other customers, and not only to give 
equal treatment to some, but preferen- 
tial treatment to others. This aspect of 
the matter plainly requires careful scru- 
tiny. The buj’ers also assert that apart 
from the question of short delivery 
of wagons, the Colliery Company had not 
ready the necessary stock of coal, and 
that, as a matter of fact, they had 
no room either to conduct screwing 
operations or to stock the coal. If this 
question is answered in favour of the , 
Company, and if they also prove that 
there was a shortage of wagons due to 
circumstances beyond their control, the 
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question will arise, whether the Company 
did, in fact, allocate for the use ot the 
plaintiffs a fair or proportionate supply 
of the available wagons; the proof of the 
afiirmative of the allegation that they did 
so, clearly rests upon them. 'I'hese and 
other questions, which it is neither pos- 
sible nor desirable to specify precisely 
and exhaustively at this stage, will form 
the subject of investigation on the re- 
trial. I am also of opinion that liberty 
should be reserved to the parties to 
amend the pleadings and to re-adjust the 
issues. 

On these grounds, I agree that the 
appeal must succeed and the case be 
remitted for re-trial. The appellants 
are entitled to their costs here ; the costs 
of the first trial will be in the discretion 
of the Trial Judge. 

V.H./K.K. 

Appeal alloxced ; Case remitted. 
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Mookerjee Axn Neut^oded, JJ. 

Kumud Kumar Bose and others — 
Petitioners. 

V. 

Kari Moha?i Samadar — Opposite 
Party. 

Civil Rule Xo. 25S of 1915. decided 
on 30th March, 1915, against the Order 
of Dist. Judge, Barisal, dated Sih 
Oecember. 291 4.. 

Civil P. C. (5 of 1908), O. 43, R. 1— Dismissal 
for default of an application for setting aside 
ex parte decree is appealable. 

Under Clause (</) of R. i of O. ^3 of the 
Code of Civil Procedure an appeal is coiopc-iciu 
against an order of summary dismissal for 
default of an application to set aside an ex parte 

[P. c. I vV 2.] 

Soresh Chandra Bose— {or Petitioners. 

Judgment — In this case, the District 
Judge has refused to entertain an appeal 
against an order by which the Court of 
first instance dismissed for default an 
application to set aside an ex parte decree 
in a mortgage suit. The petitioner, who 
was the defendant in that suit, applied to 
have the ex parte decree set aside. The 
application was fixed for disposal on the 
7th November, 1914. On that date an 
application was made on his behalf for 
adjournment. The Court held that the 
application was frivolous and refused to 


grant time : thereupon, the Pleader inti- 
mated to the Court that he had nofurtlior 
instructions. The application was accord- 
ingly dismissed for default. i'hc peti- 
tioner then appealed to the District 
Judge ; the result was that the following 
order was recorded : “No appeal lies; 
summarily dismissed.” It is clear that 
under Clause (d) of R. i of O. 43 of the 
Code, the appeal was competent. The 
order assailed by way of appeal was an 
order under R. 1 3 of (). 9; it was im- 
material that the application to set aside 
the ex parti- decree had been dismissed, 
not on the merits, but: for default I'he 
District Judge has clearly declined to 
exercise a jurisdiction vested in iiiin by 
law'. 

'Phe result is that this Rule is made 
absolute and the order of the District 
Judge set aside. I'he records will be re- 
turned to him in order that the appeal 

may he heard on the merits. 

V.H./k.K. 

Rule made absolute. 
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Holmwooi) and Imam, JJ. 

Jamir Fakir — Judgment-debtor — 
.\ppe!iant. 

V. 

Ram Lai Ghose Choivdhury — Decree- 
holder — Respondent. 

Appeal No. 593 of 1914, decided on 
31st January, 1916, from the Appellate 
Order of Sub Judge, Khulna, dated 20th 
November, 1914. 

(a) Decree — Ezecurion — Compromise decree 
— Executiog Court — Power of. 

An executing Court can go behind the terms 
of a compromise decree. [P. 392, C. i.] 

(b) Contract Act (9 of 1872), S. 74— Compro- 
mise decree — Stipulation to pay whole amount 
on default of payment of any instalment with 
interest at 36 per cent per annum — Provision for 
payment of interest held to be in nature of 
penalty. 

A compromi.se decree provided that the 
defendant <lo pay a less amount than originally 
claimed according to certain instalments stated 
therein and that in default of payment of any 
instalment the whole amount do become pay- 
able at once together with interest at the rate of 
36 per cent, per annum: 

Held, that the liability to pay the whole 
amount in default of payment of any instalment 
was not a penalty but that the provision for the 
payment of interest at the rate of 36 per cent, 
per annum upon the whole amount was in the 
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nature of penaltj' witliin the purview of S. 74 of 
the Contract Act. [P. 392. C. C] 

Tarak Chandra C/iakrabarty — for Ap- 
pellant. 

Judgment. — I'he question which arises 
in this appeal is whether the compromise 
decree contained a contract involving a 
penalty within the meaning of S. 74 of 
the Contract Act. The learned Judge in 
the Court below held that he was unable 
to go behind the terms of the decree in 
which he appears to be in error. He also 
held that there was nothing unlawful or 
in the nature of penalty in the stipula- 
tions of the contract which was embodied 
in the decree. 

The terms of the decree, as stated in 
the judgment, which are admitted to be 
correct'by the appellant, are as follows : 
— “ It is ordered that out of the amount 
claimed and costs, a deciec be passed for 
Rs. 400 after deducting Rs. 508, remitted 
by the plaintiff, and that the defendant 
do pay the said sum according to the 
instalments stated below. In default of 
payment of any instalment, the whole 
amount shall become payable at once 
together with the sum remitted.” So far. 
in our opinion, there is no penaltj- what- 
ever. I'he case is precisely an ordinary 
one of discount for prompt payment, the 
debt due being Rs. 908 andRs. 508 being 
remitted with a stipulation that Rs. 400 
should be paid in eight instalments of 
Rs. so each without any interest, thus 
relieving the debtor of the exorbitant 
interest of 36 per cent, per annum, which 
was stipulated for in the original loan. 
But we find that in addition to this 
stipulation, which is one merely restoring 
the original principal if the conditions of 
remittance are not fulfilled, there is a 
further provision that interest shall be 
paid on the whole amount at the rate of 
half anna per rupee per mensem, that is, 
36 per cent, per annum. Now this strictly 
speaking does come within the purview of 
S. 74 of the Indian Contract Act, and we 
may say that having regard to the uncon- 
scionable nature of the original bargain 
we do not think it necessary to assess any 
compensation in lieu of this interest which 
will be entirely expunged from the decree. 
But notwithstanding the view we take of 
the unconscionable nature of the original 
bargain we must hold that it is not with- 
in our competence to treat the restoration 
of the admitted debt to its original 


amount upon default under very easy 
terms of payment, which were given to 
the judgment-debtor in consideration of 
this large discount, as a penalty. To do 
so would be to work injustice in many 
other cases. 

i'he appeal having been partially suc- 
cessful the appellant is entitled to his 
costs from the other side, who has not 
appeared, in proportion to the amount 
which will have to be deducted fiom the 
decree. We assess the hearing fee at 
three gold mohurs. 

V.lijR.K. 

Appeal partly allowed. 
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ASUTOSH MOOKKkJEE AND 

Chattkkjek, JJ. 

Dhia Nath Das — Plaintiff — .Vppellant. 

V. 

Rama Nath Das and others — Defend- 
ants — Respondents. 

.\ppeal No. 209S of 1912, decided on 
2sth .August, 191 5, from the Appellate 
Decree of Sub Judge. Cuttack, dated 
19th .\pril. 1912. 

(a) Limitation Act (9 of 1908), Sch. I, Art. 120 
— Applicability of — Art. 120 does not apply 
where consequential relief is asked for. 

Article 1 30 of the Limitation Act is applic- 
able to suits for declaratory reliefs but not to 
suits for declaration of title in which con- 
sequential reliefs are also prayed for. 

(b) Specific ReUef Act (1 of 1877)— Suit for 
declaration of title to land — Prayer for injunc- 
tion Upon defendant is prayer for consequential 
relief. 

In a suit for ileclaration ol title to land a 
I)rayer for injunction upon the defendant is a 
prayer for consequential relief quite as much as 
a prayer for confirmation of possession. 

fc) Limitation Act (9 of 1908), Sch. I, Art- 120 
— Suit for declaration of title — Adverse entry in 
Record of Rights — Time does not run unless 
actual claim is made by defendant on strength of 
entry. 

In regard to a suit for declaration of title to 
land in the possession of the plaintiff against 
whom an adverse entry has been made in the 
Record of Rights, time does not begin to run 
against him under Article i2o of the Limitation 
Act unless an actual claim is made by the 
defendant upon the strength of the entry. 

Mohini Mohan Chatterjee — for Appe^- j 
lant. 

Satis Chandra Mukerjee and Suresh 
Ohunder Chackerbutty — lot Respondents. 
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Mookerjee, J. — This is an appeal by 
the plaintih in a suit for declaration of 
title to land, for confirmation of posses- 
sion, and for the issue of a permanent 
injunction upon the defendants to restrain 
them from acts of interference with the 
plaintiff in the enjoyment of the disputed 
property. The case for the plaintitY is 
that he purchased the land on the 
6th May, 1882, from the widow of one 
Golak Prosad, and that notwithstanding 
his possession on the basis of this pur- 
chase, his name was not registered by the 
Settlement Authorities at the time of the 
periodical Settlements. The order in the 
first of these Settlements was made 
adversely to the plaintiff in 1898, and this 
was repeated in 1908. The plaintiff states 
that the defendants, encouraged by these 
entries, have raised obstacles to his peace- 
ful possession of the disputed property 
since the 28th November, 1907 : he was 
consequently driven to institute this suit 
on the 4th April, 1910. I'he defendants 
pleaded, first, that the vendor of the 
plaintiff had no interest in the property, as 
her husband had predeceased her father- 
in-law, and, secondly^ that the claim was 
barred by limitation. The Courts below 
have concurrently found in favour of the 
plaintiff upon the question of title. Hut 
whereas the Trial Court held that the 
claim was not barred by limitation, the 
Subordinate Judge has held that the suit 
is barred under Article 120 of the Sche- 
dule to the Indian Limitation Act, as ex- 
plained in Francis Legge v. Kambaran 
Singh (i) and Akbar Khaii v. Turahan (2). 
On the present appeal, the plaintifi 
has contended that the view taken by the 
Subordinate Judge upon the question of 
limitation is obviously erroneous. The 
argument in substance is that the suit is 
in no sense a suit for a pure declaratory 
decree, as he seeks a two-fold consequen- 
tial relief, first, by way of confirmation of 
possession and, secondly, by way of a per- 
manent injunction to restrain the defen- 
dants from unlawfully interfering with his 
possession. In our opinion, the decree 
of the Subordinate Judge cannot possibly 
be supported. 

It need not be disputed, as ruled in the 
two cases mentioned by the Subordinate 
Judge and also in the decisions of this 
Court in the cases of Mohahharat Skaha 


V. Abdul Hamid Khan (3) and Shyama- 
nand Das v, Raj A\irain Das (4), that 
Article 120 of the Schedule to the Indian 
Limitation .Vet is applicable to suits for 
declaratory reliefs. But the present suit 
is not of that character, as a prayer for 
injunction is a prayer for consequential 
relief quite us much as a prayer for con 
firmation of possession : Umatul Batul v 
Naufi Kuar{^) and Jhurnn;/ Karti v. Debu 
Lai Singh (6). Assume, however, that 
this is a suit for declaratory relief. The 
entries in the Record of Rights did not 
affect the possession of the plaintiff, 
though they might have been used in 
evidence against him in a possible suit 
for declaration of title. Hut the plaintiff 
was entitled to wait till the defendants 
had, on the strength of the entry in the 
Record of Rights, attempted to disturb 
his possession, 'i'his is clear from the 
decision in the case of Sheopher Siiigh v. 
Deo Nurain Singh (7), where it was pointed 
out that unless an actual claim was made 
upon the strength of the entry in the 
Record of Rights, time did not begin to 
run against the plaintiff: Ralimatullah 
V. Shamsuddin (8). In our opinion, even 
if Article 120 be made applicable to this 
case, the suit has been instituted within 
six years after the cause of action arose. 
In this view the decree of the Subordi- 
nate Judge cannot be supported. It is 
needless to remand the case for a finding 
upon the question of possession, as the 
Trial Court expressly held that the 
plaintiff was not out of possession and 
this finding does not appear to have 
been assailed before the Subordinate 
Judge. 

The result is that this appeal is allow'- 
ed, the decree of the Subordinate Judge 
set aside and that of the Court of first 
instance restored. 'Lhis order will carry 
costs both here and in the Court of 
Appeal below. 

V.B./R.K. 

Appeal allowed 

(3) (1905) I C. L. J. 73 - 

(4) (1906) 4 C. L. J. 56S. 

(5) (*907) 6 C. L. J. 427. 

(6) (1912) 16 I. C. 89S. 

(?) (19*2) >7 I- C. 675. 

(8) (1913) 21 I. C. 609. 


(i) (1898) 20 All. 35. 

(3) (1909) 31 All. 9*. I I. C, 557. 
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WOODROFFK AND RICHARDSON. JJ. 

Asad Ali — Plaintiff — -Appellant. 

V. 

Biijrus Jde/ier Bibi Sindanother — Defen- 
dants — Respondents. 

.\ppeal No. 2374 of 1913, decided on 
31st -May, 1915, from the Appellate 
Decree of Dist. -Judge, Chittagong, dated 
2nd May. 1913. 

(a) CiviIP. C(5of 1908). S. 66— S. 66 is 

not retrospective and does not affect vested 
rights. 

I n a Miit tor redemption where it is found that 
an e.xecution sale and a bittami purchase look 
place in 1S95, before the passing of the 

present Code in 190S. anti that at that time and 
afterwards and until the passing of the present 
Code the |>laintiff has a vesteti right of redemp* 
tion : 

Held, that it ought not to be assumetl, in 
the ab«-ence of any express words to that effect, 
that that riglM was taken away from him by 
the provisions of S.66 of the Code of Civil 
Procedure. [P. 394, C. i X; 2.| 

(b) Civil P. C. (5 of 1908). S, 66 — Scope of— 
It applies to all persons standing in shoes of pur- 
chaser — Effect of amendment stated. 

Under the old law, S. 66 was only applicable 
to the certified purchaser, but as it is now 
amended it applies also to persons standing in 
the shoes of the purchaser. [P. 394, C. i it: 2.J 

Bro/lal Chakravarti and Jatindra Nath 
Lahiri — for Appellant. 

Kshitish Chandra Sen — for Respon- 
dents. 

Woodroffe, J. — This was a suit for 
redemption which was decreed by the 
tirst Court. 4 ”he lower .Appellate Court 
has, I think, intended to affirm the find- 
ings of the first Court, but has held that 
the suit was barred by the provisions of 
S. 66 ot the Code of Civil Procedure, and 
has, therefore, dismissed the suit. Now, 
as regards the applicability of S. 66, it 
iis to be noted that the sale and purchase 
to which the defendant sought to make it 
lapplicable took place in 1895, when the 
old Code was in force. There is no 
doubt, upon the findings of fact arrived 
at by both the Courts, that, at that time 
and afterwards and until the passing of 
the present Code, the plaintiff had a 
vested right of redemption. Now, there 
is also no question as to that if the pre- 
sent Code governs the case then S. 66 is 
applicable. However, as the law then 
stood the section was only applicable to 
the certified purchaser ; as it is now 
jamended it applies also to persons stand- 


ing in shoes of the purchaser. Formerly, 
according to the decisions of this Court 
and of the Madras High Court, it was 
held that S. 317 applied only to suits 
against the certified purchaser and not 
to suits against persons who derived title 
from him, such as his assignee or heir. 
.According to the law in this Court under 
the preceding Code, the appellant is 
entitled to succeed, but if the case comes 
under the present Code then he fails. 
As this is a suit for redemption, the 
plaintiff had before the passing of the 
present Code a vested right to redeem. 
We ought not to assume, in the absence 
of any e.xpress words to that effect, that 
that right was taken away from him by 
the provisions of S. 66 of the Code of 
Civil Procedure. In my opinion, there- 
fore, S. 66 does not apply to this suit. 
Then, however, it has been said that 
the findings of fact are not sufficient, 
and it has been argued that, if, as has 
been found, Guran Ali was a benamidar 
for the mortgagor, the latter allowed 
(iuran .Ali for a period of r6 years to 
hold possession of this property or allowed 
it to be believed that Guran .Ali was the 
real purchaser under the sale of 1895, 
and that being so, and Lai Mea being, 
as it is contended, a bona tide purchaser 
for value, his rights exist. The first 
Court has come to distinct findings upon 
this argument and has held that Lai 
Mea was a creature of the mortgagee 
and that the conveyance of 19 ii 
brought about by the contrivance of this 
man to prevent Guran Ali from setting 
up a title to the land in suit which has 
all along been in his possession as mort- 
gagee. .And though there is not so 
explicit a finding by the District Judge in 
his judgment, there is a finding which 
seems equally sufficient, namely this, 
that the property has never been in 
possession of (/uran -Ali or Lai Mea 
and it remained throughout in posses- 
sion of the mortgagee. If the property 
had all along been in possession of 
the mortgagee it is not possible to hold, 
under the circumstances, that Lai Mea 
could have supposed that Guran All 
had any title to it, seeing that hiscerti- 
ficate of purchase was in 1895, n years 
after the sale to Lai Mea. and there- 
after the property was held by the mort- 
gagee. 

Under these circumstances, I would 
decree this appeal, reverse the judgment 
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and decree of the lower Appellate Court 
and restore those of the Court of first 
instance, with costs of this Court and of 
the lower Appellate Court. 

Richardson, J. — I agree. 

V.B./R.K. 

Appeal accepted. 
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Sharfuddin and Newhould. .M. 

Taker Mondal — Plaintiff — Appellant. 

V. 

Tarafdi Gharami and another — Defen- 
dants — Respondents. 

Appeal No. 2646 of 1913, decided on 
31st March, 1915 from the Appellate 
Decree of Addl. Dist. Judge, 24 Par- 
ganas, dated 12th May, 1913* 

Bengal Tenancy Act (8 of 1885), S. 155 — Mis- 
use of land by tenant — Suit for possession under 
S. 155 — Suit is governed by Art. 32 of Sch 1 
of Limitation Act (1908). 

A suit for possession of land brought under 
S. 1 55 of the Bengal Tenancy Act on the ground 
of the tenant's misuse of tlie land or user in 
contravention of the terms of the kabuUyat is 
governed by Article 32 and not by Article 143 
of Schedule i of the Limitation Act, 26 Cal. 
564, foil. [P. 395, C. I & 2 & P. 3q 6, C. i.J 

Vwijendra Nath Mukherjee — for Appel- 
lant. 

A. K. Fazl‘ul-Haq — for Respondents. 

Sharfuddin, J. — This is an appeal 
from the judgment and decree of the 
Additional District Judge of 24 Parga- 
nas, dated the 12th May, 1913, setting 
aside the judgment and decree of the 
Munsif of Basirhat, dated the 30th April, 
1912. 

The plaintiff’s suit against the respond- 
ents is for recovery of khas possession of 
certain lands by ejectment, on the ground 
that his tenant, defendant No. 2, in collu- 
sion with the defendant No. i, allowed 
the latter to encroach upon the lands of the 
tenancy at the time of the re-excavation of 
a tank and further on the ground that he 
made an exchange of some lands of the 
tenancy with the defendant No. i in con- 
travention of the terms of the kabuliyat. 
The present suit, it is alleged, was insti- 
tuted on the refusal by the defendant 
No. 2 to pay compensation. 

The defence of the defendant No. 2 is 
a denial of the allegations in the plaint 


and also that the suit is barred by limi- 
tation. 

The Munsif gave a decree to the 
plaintiff holding that the suit was not 
barred by limitation. The defendant 
thereupon appealed to the District judge, 
before whom it was contended on behalf 
of the plaintiff* that the Schedule 3, part i, 
Clause I of the Bengal I'enancy Act has 
no application to his suit, inasmuch as 
the defendant No. 2 was an under-tenant 
while the Schedule applied only to tenure- 
holders and raiijats. 

'The lower Appellate Court held that 
the position of an under-tenant was in no 
way different from that of the tenant for 
the purposes of the limitation as provided 
by the above Schedule of Bengal 'I'enancy 
Act. 'That Court further held that con- 
ceding the contention of the plaintiff to 
be correct the suit was barred by 
Article 32, Schedule II of the Limita- 
tion Act. 'I'hat Court, on the above 
finding, allowed the appeal and dismissed 
the suit. 

'I'he plaintifi’ has now appealed to this 
Court. 'I'he only question that requires 
our decision is whether the plaintiff’s 
suit is barred by limitation or not. 

'I'he present suit was instituted purely 
under S. 155 of the Bengal 'i'enancy Act. 
'Fhis section provides that the suits for 
ejectment on the ground {^) that the 
tenant has used the land in a manner 
which renders it unfit for the purposes of 
the tenancy, or (6) that he has broken a 
condition on breach of which he is. under 
the terms of a contract between him and 
the landlord, liable to be ejected, is 
entertainable only on a notice on the 
tenant. It appears from the plaint itself 
that the plaintiff treated his suit as 
coming under S. 155 of the Act (see 
paragraph 6 of the plaint). 

'I'he difference between the two sub- 
Ss. (rt) and (6) is this. Under Clause (a) 
what is necessary is that the land should 
have been used in a manner which ren- 
ders it unfit for the purposes of the 
tenancy, whether there is or is not any 
contract as to the manner of the use of 
the land. Clause (6) refers to a breach 
of a condition mentioned in the contract. 
In either of these two cases the tenant 
is liable to be ejected. The defendant 
No. 2 has done both. 

What the plaintiff’s case is, is indicated 
in paragraph 4 of the plaint in which he 
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alter stating the misuse ot the land 
of the tenancy by the defendant No. 2, that 

I his has caused great loss and mischief 
to the plaintilY. The defendant No. 2 
took settlement of the land for his own 
agricultural purposes : but he has made it 
quite unfit for the purpose for which he 
took the jote settlement." 

I he rinding of the lower .Appellate 
Court is tiiat the land of the tenancy was 
misused b\' the defendant No. 2 and in 
coming to that finding, the lower Appel- 
late Court observed that it had no doubt 
the plaintift knew of the misuse for more 
than two years before the time when he 
instituted the suit and his suit was. 
therefore, barred by limitation by Article 
32, Schedule II of the Limitation Act. 
j On behalf of the plaintiff-appellant, it 
:was urged that Article 143 was appli( able. 
(This Article provides that a suit for pos- 
session of immovable property should be 
instituted within 12 years from the time 
when the forfeiture is incurred or condi- 
tion broken, when the plaintiff has become 
entitled by reason of any forfeiture or 
breach of condition. J am of opinion 
that this Article has no application to the 
present suit, which is not for possession 
of immovable property but which is 
against the defendant No. 2 forejectment. 
who having a right to use the propertyfor 
specific purposes perverted it to other 
purposes. For the latter class of cases 
the limitation is provided by Article 32 
of the Schedule. And the limitation so 
iprovided is two years from the time when 
the perversion first becomes known to the 
person injured thereby. 

In the hull Bench case of SharoopDass 
Mo 7 idal v. Joggessur Roy Chowd/iury (i) ii 
was held that in a suit brought by a land- 
lord against a tenant where the primary 
relief sought was a mandatory injunction 
directing the defendant to fill up a tank 
excavated by him in contravention of the 
terms of the tenancy and to pay damages 
to the plaintiff for his wrongful act, and 
where the secondary relief sought was 
ejectment, and where the defence {inter 
alia) wa.s that the suit was barred by limi- 
tation. inasmuch as it was brought more 
than two years after the e.xcavation of the 
tank, that .Article 32, Schedule II of the 
Limitation Act (XV of 1877), applied to 
the case and the suit was barred by limi- 
tation. 


Ihe above is a clear authority on the 
subject. J am, therefore, of opinion that 
the plaintiff s suit is barred by limitation 
and that the lower Appellate Court 
rightly dismissed it. The appeal is, there- 
fore, dismissed with costs. 

Newbould, J. — I agree. 

Appeal dismissed. 
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Mookekjek and Newbould, JJ. 

Snlimnlla Bahadur and others — Plain- 
tiffs — .\ppellants. 

v. 

Rahenuddi and oiAcr.? —Defendants' — • 
Respondents. 

Second Appeals Nos. 2539 and 2698 to 
•2707 of 1912, decided on 31st March, 
*015. against the Decree of Sub-Judge, 
Backergunj, dated 20th July, 1912. 

(a) Bengal Tenancy Act (8 of 1885), Ss. 163, 
164 aod 165 — Scope of — Decree-holder can pro* 
ceed Under S. 165 if sale price at auction is not 
sufficient to satisfy decree. 

The Intention of the Legislature, as can be 
gathered from 163, 164 and 165 of the Bengal 
i enancy Act. is to entitle a decree-holder, if he 
so desires, to proceed under S. 165 in the event 
of the .‘iaie on the first notification not realising 
a sum surticient to liquidate the amount of the 
decree and costs. [P, 398, C. i-J 

(b) Bengal Tenancy Act (8 of 1385), Ss. IGSand 
167— Remedy under S. 165 is not optional — 
Decree holder can remain content with sale under 
S. 164 — In that case purchaser gets title free 
of encumbrance if procedure under S. 167 
is followed — Consequence of sale under S. 164 
does not depend upon amount of bid. 

It is not obligatory upon him, however, in 
this contingency, to avail himself of the provi- 
sions of S. 165; he may nevertheless be content 
with the sale under S. 164 and if the sale is held 
under that section, the result described therein 
follows, d/«., the purchaser becomes entitled to 
annul all encumbrances, other than registered 
and notified encumbrances, provided he follows 
the procedure prescribed in S. 167. 

[P.39S. C. I.] 

Ihe consequence of the sale does not depend 
upon the amount of the bid offered by the 
succesful purchaser, it is independent of the 
value of the bid. }P. 398, C. *•! 

(c) Bengal Tenancy Act (8 of 1885), S. 165 
— Scope and object of S. 165 stated. 

S. 165 was enacted solely for the benefit of 
the decree holder ; if the bid is not sufficient to 
satisfy his decree aud costs, it entitles him to 
have the property sold, with power to annul all 
encumbrances, butitisnot obligatory on him 
to adopt this extreme measure and he is not in 
peril if he decides not to pursue this special 
remedy. 38 Cal. 923, disl. and diss, from.) 

[P. 398 » C.i.J 
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Surendra Nath Guha — for Appellants. 
Gitnada Churn Sen — for Respondents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for declaration of title 
to land and tor recovery of possession 
thereof. The plaintiffs are the superior 
landlords of a nim osnt taluk. The 
talukdars defaulted to pay rent, with the 
result that they were sued and a rent- 
decree was obtained against them on the 
7lh April, 1909. On the 5th .August, 1909, 
the plaintiffs applied to e.Kecute the 
decree in accordance with the provisions 
of the Bengal Tenancy Act ; five days 
later, an order was made for the simulta- 
neous issue of the writ of attachment and 
the sale proclamation under sub-S. (i) of 
S. 163. The sale was held under sub-S. (i) 
of S. 164 on the 23rd September, when 
the decree-holders themselves purchased 
the defaulting tenure. I'he sale was 
confirmed in due course and symbolical 
delivery was made to the purchasers. 
They could not, however, obtain actual 
possession of the land, as they were 
resisted by the defendants who set up 
under-tenures in the property sold. The 
plaintiffs thereupon took proceedings 
under S. 167 of the Bengal Tenancy Act 
and the requisite notices for the annul- 
ment of the alleged encumbrances were 
duly served. On the i8th April, 1911, 
the plaintiffs commenced this action to 
eject the defendants. The Court of 
first instance found that the decree was 
for arrears of rent, that it had been 
executed in accordance with the provi- 
sions of the Bengal Tenancy .Act, that at 
the sale held under sub-S. (i) of S. 164 
the purchasers had acquired the tenure 
with power to annul the encumbrances 
thereon other than registered and notified 
encumbrances, and that steps had been 
taken in conformity with S. 167 to annul 
the encumbrances set up by the defen- 
dants. In this view the Court decreed 
the suit. Upon appeal the Subordinate 
Judge has reversed that decision on 
the ground that the sale, though held 
under the Bengal Tenancy Act, operated 
only as a sale under the provisions 
of the Code of Civil Procedure, and that 
the decree-holders auction-purchasers, 
had acquired nothing beyond the right, 
title and interest of their judgment- 
debtors. This decision is based on the 
ground that as the sum, realised at the 
sale, was not sufficient to liquidate the 


amount of the decree and costs, the sale 
must be deemed to have been held, not 
under sub-S. (i)of S. 164, but under the 
provisions of the Code of Civil ['roce- 
dure. The Subordinate Judge, in this 
view, has dismissed the suit. On the 
present appeal, it has been argued on 
behalf of the plaintiffs that the view 
taken by the Subordinate Judge as to the 
effect of the sale held on the 23rd 
September, 1900 is erroneous and that 
the purchaser at that sale acquired the 
defaulting tenure with power to annul 
all encumbrances other than registered 
and notified encumbrances. 'I'his view 
has been controverted by the respon- 
dents, on the authority of the decision in 
Banbihari Kapur v. Khe/ra Pal Sinqh 
Roy (i). It has been, indeed, broadly 
argued on their behalf that a sale in 
execution of a decree for arrears of rent 
operates as a sale under sub-S. (i) of 
S. 164, only if the sum realised at the 
sale is sufficient to liquidate the amount 
of the decree and costs. We feel no 
doubt that this contention is erroneous 
and is not supported by the provisions of 
the Bengal I'enancy .Act. 

S. 159 formulates the fundamental 
principle that where a tenure or holding 
is sold in execution of a decree for 
arrears due in respect thereof, the pur- 
chaser shall take subject to the interests 
defined as protected interests, but with 
power to annul the interests defined as 
encumbrances. S. 163 provides that when 
the decree-holder makes the application 
for execution mentioned in S. 162. the 
Court, if it admits the application and 
orders execution of the decree as applied 
for, shall issue simultaneously the order 
of attachment and the proclamation 
required by Rr. 66 and 70 of O. 21 of 
the Civil Procedure Code. Sub-S. (2) of 
S. 163 lays down that the proclamation 
shall announce that the tenure or holding 
will first be put up to auction, subject to 
the registered and notified encumbra nces, 
and will be sold subject to those 
encumbrances, if the sum bid is suffi- 
cient to liquidate the amount of the 
decree and costs, and, that, otherwise, 
it will, if the decree-holder so desires, be 
sold on a subsequent date of which due 
notice will be given, with powder to 
annul all encumbrances. Sub-S. (i) of 
S. 164 provides that when a tenure 

(i) (1911)38 Cal. 923=13 I. C. 783. 
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has been advertised for sale under 8. 163, 
it shall be put up to auction, subject to 
registered and notitied encumbrances : 
and if the bidding reaches a sum sufficient 
to liquidate the amount of the decree 
and costs including the costs of sale, the 
tenure shall be sold subject to such 
encumbrances. The respondents argue 
that if the bid does not reach a sum 
sufficient to liquidate the amount of the 
decree and costs, the sale, if concluded, 
operates only as a sale under the provi- 
sions of the Code of Civil Procedure, 
with the consequence that the purchaser 
acquires merely the right, title and in- 
terest of the judgment-debtor. W’e are 
clearly of opinion that this contention is 
not well-founded. If we were to accept 
the contention of the respondents, we 
would have to read into sub S. (i) 
words which are not to be found there. 
The intention of the Legislature as can 
be gathered from Ss. 163, 164 and 165. 
is to entitle the decree-holder, tf he so 
desires, to proceed under S. 165 in the 
event of the sale on the lirst notification 
not realising a sum sufficient to liquidate 
the amount of the decree and costs. It is 
not obligatory upon him, however, in this 
contingency, to avail himself of the pro- 
visions of S. 165 ; he may nevertheless 
be content witli the sale under 8. 164: 
and if the sale is held under that section, 
the result de.scribed therein follows, 
namely, the purchaser becomes entitled 
to annul all encumbrances other than 
registered and notified encumbrances, 
.provided he follows the procedure pres- 
cribed in 8. 167. 'I'he consequence of the 
sale does not depend upon the amount of 
the bid offered by the successful pur- 
chaser ; it is independent of the value 
of the bid. It is obvious that 8. 165 
was enacted solely for the benefit of the 
decree-holder ; if the bid is not sufficient 
to satisfy his decree and costs, it entitles 
him to have the property sold, with power 
;to annul nil encumbrances ; but it is not 
jobligatory on him to adopt this extreme 
'measure, and he is not in peril if he 
decides not to pursue this special remedy. 
\\\e have been pressed, however, to adopt 
the contiary view on the strength of some 
observations in the case of Banbihari 
Kapur V. Khetra Pal Singh Boy (i), 
which support the contention of the 
respondent. With all respect lor the 
learned Judges who decided that case, 
we are unable to accept their view as a 


correct exposition of the law on the 
subject. But w'e do not think it neces- 
sary to refer the matter for decision to a 
Full Bench, because the observations 
mentioned were not necessary for the 
purpose of the decision of that case. It 
further appears that in that case the sale 
certificate stated that the purchaser had 
acquired merely the right, title and 
interest of the judgment-debtor, while in 
case before us the sale certificate shows, 
on the face of it, that the purchaser 
acquired the defaulting tenure itself 
which had been brought to sale. In our 
opinion, the view taken by the Subordi- 
nate Judge cannot possibly be sup- 
ported. 

The result is that this appeal is allowed, 
the decree of the 8ubordinate Judge set 
aside and that of the Court of first ins- 
tance resiored. This order w’ill carry 
costs both here and in the Court of 
Appeal below. 

It is conceded that this judgment will 
govern the other appeals, viz.. Nos. 2698 
to 2707 of 1912 and similar decrees will 
be drawn up in each case. 

Let the records be sent down as soon 
as possible. 

V.IS./K.K. 

Appeals allowed. 
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CllAI'MAX AND MULLICK, JJ. 

Kridin i Pros id Sing/i — Judgment 

debtor — .\i:)pellani. 

V. 

^lati Chand — I )ecree'holder — Respon* 
dent. 

.\ppeal No. 115 of 1914, decided on 
5th .January. 1916, from the Order of By. 
Commissioner and 8ub-Judge, Hazari- 
baiigh, dated 28th February. 1914. 

(a) Decree — Execution — Limitation. 

the executic’ii «>f a decree cannot be barred bj’ 
limitation in part. [P. jgQ, C. 2.| 

( b) Decree — Execution — Money decree-7-Sal® 
of judgment-debtor’s property — Only^ portion 0/ 
decretal amount realised — Sale set aside— Appb 
cation for re-sale — Held decree-holder cooJd 
realise by re-sale balance of decree also altbougb 
application to execute decree for balance 
barred. 

In execution of a decree for money, * 

portion of the decretal amount was realised by 
the sale of the judgment-debtor's property. 
Bu on the sale having been subsequently set 
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aside, the decree-holder applied for the re sale 
of the property : 

Heldy that he could by the re-sale realise not 
only the sum which was the price obtaineil at 
the sale which was set aside, but also 'he 
balance of his decree, though an application to 
execute it for the balance would have been 
barred by limitation. 17 C'al. JoS, dist. 

[P. 399, C. 1 cV 2.] 
Provash Chandra Mitter and Anilendra 
Nath Boy Choiod/mry — for Appellant. 

Dwarka Nath Chakraburtty y Bepin 
Bihary GhosCt Karunamoy Bose and 
Panchaiion Ghose — for Respondent. 

Judgment* — This appeal is against an 
order, overruling an objection on the 
ground of limitation, made by a judg- 
ment-debtor to the execution of a portion 
of a decree. The decree was obtained 
in the Court of the Subordinate Judge of 
Benares on the 27th November, igoo for 
Rs. 6,599-9-6. I'he decree was trans- 
mitted for execution to the Court of the 
Subordinate Judge of Hazaribagh. An 
application was made to the latter Court 
for the attachment and sale of a certain 
property, named Gadi Ciandey. in execu- 
tion of the decree. This application 
was made on the 19th of -May, 1903. 
The property was accordingly attached 
and brought to sale on the 2nd of Janu- 
ary, 1904. It was purchased by tlie 
decree-holder for Rs. 2.020. I’he judg- 
ment-debtor then applied to have the 
sale set aside and, upon his application, 
the sale was set aside on tiie 16th Febru- 
ary, 1906. The decree-holder appealed 
to this Court, i'he order melting aside 
the sale was reversed and the sale con- 
firmed on the i8th May. rgob. The 
judgment-debtor thereupon appealed to 
the Privy Council and, on the Olh -March, 
*913. their Lordships of the l*rivy 
Council reversed the judgment of this 
Court and set aside the sale. I pon the 
sale being set aside, the decree-holder 
had the right to apply to the Subordinate 
|Judge of Hazaribagh for a re-sale of the 
property. He accordingly applied on 
the ist December 1913 that the property 
namely, the estate Gadi Gandey, which 
had been already' attached and bold in 
the execution proceedings commenced by 
the decree-holder in May 1903, should 
be re-sold. Po this application the 
judgment-debtor objected that the 
decree-holder was not entitled to realise 
more than the sum of Rs. 2,020, which 
was the price obtained at the sale which 
|Was set aside by the Privy Council. The 


contention was that having realised that 
sum by the sale in January 1904 there 
had been nothing to prevent the decree- 
holder from proceeding to realize the 
balance of his decree, and that the subse- 
quent proceedings leading to ihe setting 
aside of the sale did not in any way pre- 
vent the decree-holder from realising the 
said balance, and that more than iliree 
y'ears having expired his riglii to realise 
the balance was barred by limitation. We 
note that the judgment-debtor conceded 
that the property might be re-sold if. on 
taking an account upon the basis that only 
Rs. 2,030 was due to the decree-holder, 
and after giving credit to the judgment- 
debtor for any sum due to him. it was 
found that any' balance was due to the 
decree-holder. 

The judgment-debtor, theretore. admit- 
ted that the application of the decree- 
holder, that the property might be 
re-sold, was an application for the revival 
of the previous proceeding. We have, 
therefore, not to consider that point. 
What we have to consider is whether, 
having regard to the fact that it was 
open to the decree-holder to proceed to 
execute his decree for the balance of the 
money due to him after realising Rs. 2,020 
by the sale of the 2nd January. 1904, he 
is now. the period of limitation having 
expired, debarred from reali.sing the 
whole of the decretal amount including 
the balance. 'Phe learned Suliordinate 
Judge overruled the objection of the 
judgment-debtor holding that assuming, 
as was probable, that the decree-holder 
was satished with the property that he 
had purchased at the sale in execution, 
there was no reason in equity why the 
decree-holder should not now, that the 
sale had been set aside, realize the 
whole of the amount of his decree. 'Phe 
judgment-debtor appeals to this Court. 

W’e can hnd no authority for saying that 
the execution of the decree can be barred 
by limitation in part. 'I'he learned \’akil 
for the appellant has relied upon the case 
of A'aghioi'indan Pershad v. Bhugoo Lai (i) 
in support of his contention ; but in that 
case, it was not held that the execution 
of a portion only of the decree was 
barred. W'hat was held was this that, 
upon the facts of that case, the appli- 
cation for execution, under considera- 
tion was a fresh application and not a 


(i) (1890) 17 Cal, 268. 
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continuation of the previous application 
for execution, and was entirely barred 
for that reason. In the present case, 
it was conceded by the form of the 
objection made by the judgment-debtor 
that the application was. in fact, a 
continuation of the previous applica- 
tion. In the case referred to an entire 
property had ^een attached and sub- 
sequently, as the result of a separate 
suit, frd of the property was released 
from attachment. I'he decree-holder 
thereupon applied for the attachment 
of the remaining ^rd and it was held that 
the application for the attachment of the 
remaining Jrd was not a continuation of 
the previous application for the attach- 
ment of the entire property. In the present 
case there can be no doubt that the 
application that the property might be 
re-sold was not a fresh application. It 
was an application in continuation or for 
the revival of the previous application 
for the sale of the identical property. 
We are satisfied that the objection of the 
judgment-debtor has been properly over- 
ruled. I'he appeal is accordingly dis- 
missed with costs. We assess the hearing 
fee at three gold mohurs. 

V.H./R.K. 

Appeal dismissed. 
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Sanderson, C. J., \^'ooDROFFK and 

Moukkkjep:, JJ. 

Johur Lnll Dey — Plaintiff — Appellant. 

V. 

Dhirendra Nath Dey — Defendant — 

Respondent. 

Second Appeal No. 20 of 1015. 
decided on 24th November 1915, against 
the Judgment of Chaudhuri, J., dated 
4th December, 1914. 

(a) Successioii Act (10 of 1865), S. 57 — Partial 
tearing of will, held, under circumstancee effect 
tnal for purpose of revocation. 

A testator sent for his will from his solicitor 
and wrote the word “cancelled’’ on it and 
signed his name and dated it and thereafter, 
according to the instructions of the solicitor, 
intentionally tore the will only partially, 
without ever intending to tear it up alto- 
gether : 

Heid (per Curiam), that the tearing, under the 
circumstances was effectual under S. 57 of the 
Indian Succession Act for the purpose of revo- 
cation. [P. 402. C. 2 & P. 403. C. I.] 


, (b) Succession Act (10 of 1865), S. 57— Writ- 

** Cancelled “ and signing name, 
followed by partial bearing of wUl constitutes 
effectual revocation of will. 

Per SanJersoK, C. J . — A tearing (though 
partial) of a will, which is such a tearing as to 
evidence the testator’s intention to revoke the 
will and is all the tearing that he intends to 
do, added to the fact that he writes the word 

cancelled ” on the will and signs his name, 
constitutes in law an effective revocation of 
>he will. _ [P. 403, C. 2.] 

(c) Practice— Appellate Court — Interference — 
Questions of facts — Opinion of Trial Court 
ought not to be differed from except on clear 
grounds. 

The opinion of a Trial Judge on questions 
of fact formed after seeing the witnesses and 
hearing their evidence, ought not to be differed 
fronj by a Court of Appeal, except upon very 
clear grounds. [P. 401, C. 2.] 

fd) SuccessionActdOof 1865), S. 57— Will- 
Revocation — E{ement$~Revocation consists of 
two elements intention of testator and some out- 
ward symbol of destruction — Both elements are 
necessary. 

Per y. — S. 57 the Indian Suc- 

cession Act lay.H clown that revocation consists 
of two elements; intention of the testatorand 
sonte outward act or symbol of destruction. A 
defacement, obliteration or destruction without 
the amp/to rcvocandi is not sufticient. Neither is 
the intention, the aninio r€vocur:di, sufficient, 
unless some act .>f obliteration or destruction is 
done. What .acts of tearing, ljurning, cancelling, 
or obliterating are sufficient to constitute a total 
or partial revocation of a will must depend to a 
con>ideral)le extent upon the circumstances of 
each case. [P. 404, C. i j 

(e) Succession Act (10 of 1865). S. 57 — Will — 
Revocation — Partial tearing — Effect of. 

The slightest act of tearing with intent to 
revoke the whole will thereby is sufficient to 
constitute valid revocation. [P. 404, C. t.| 

S. P. Ghosh and C. C. Ghosh — ior 
.Appellant. 

Jackson, Langford James and P. N. Dutt 
— for Respondent. 

Sanderson, C. J. — In this case the 
question arises in connection with the 
will of a man called Fakir Chand Dey. 
The appellant is the sister’s daughters 
husband, and the respondent is the son of 
the testator. 

The will was made on the 7th of April» 
1903 and under it the appellant took a 
substantial interest. The will is alleged 
to have been revoked on the 29th of 
August, 1913. 'I'he testator, apparently, 
was taken ill in August, 1913? he went to a 
place called Karmatar and returned 
there some time in August, and, accord- 
ing to the endorsement in the will, he 
cancelled his will on the 29th of August, 

1913- 
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The appellant puts his case in two 
ways. He says /irst of all that the whole 
of the cancellation was not genuine. He 
alleges that the handwriting on the will 
which purports to be the cancellation is 
not in the handwriting of the testator, 
that the signature which purports to 
be the signature of the testator in 
respect of the cancellation is not the 
signature of the testator, and he 
goes on to say that the dale was 
originally the 9 ih of August but was 
altered, at some time or other, to the 
29 lh of August. He also says, though 
his learned Counsel did not seem to lay 
so much stress on this part of his case, 
that although the words of the cancella- 
tion may have been written upon the 
will by the testator himself and although 
the signature may have been his, still 
there was no tearing at the time the 
word “cancelled ” was written, and that 
the tearing was done by somebody after 
the testator’s death. 

There is an alternative point which the 
appellant takes. He further says that 
even if the cancellation in every sense of 
the w'ord was a genuine cancellation, it is 
not effective in law , because the cancella- 
tion was not attested by two witnesses in 
accordance with the provisions of the 
Act, and secondly, that the tearing is not 
a sufficient tearing incompliance with the 
provisions of the Act. 

On the other hand, on behalf of the 
respondent it was contended in the Court 
of first instance that the cancellation was 
absolutely genuine, that the testator con- 
sulted his solicitors Messrs. Bonnerjee 
and Bonnerjee of whom Jotindra Bonner- 
jee was the surviving partner, that 
Mr. Bonnerjee was summoned to the 
house of the testator, that he took the 
will with him to the testator’s room, that 
after requesting the testator’s partner to 
leave the room, and in the presence of 
the testator’s son, the testator wrote the 
word which appears on thew’ill, “ cancell- 
ed,” and signed his name and dated it 
the 29 th of August. 

I think it would be quite unnecessary 
and would be uselessly taking up the 
time of the Court if I were to go into the 
facts of the case in great detail. The 
main facts have been very carefully set 
out by the learned Judge of the Court of 
first instance who tried the case : they 
have been very clearly stated by the 
learned Counsel who appeared before us, 
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and in addition to that we have .1 ^lale- 
meni of the facts relied upon 1 )\ him 
handed up to the Bench this morning. 1 
have stated the contention on tlie one 
side and on the other. In my opinion this 
was a case in which the main question — 
which was, of course, a very serious 
question — as to whether this cancellation 
was a genuine cancellation or not, is a 
question of fact and which to a very large 
extent depended upon the evidence of 
witnesses and the way in which they gave 
their evidence. 

It is quite unnecessary for me to em- 
phasize the point that the learned Judge 
who has to decide a question of fact has 
the opportunity and advantage ot seeing 
the witnesses in the witness-box, of hear- 
ing them give their evidence and of 
observing their demeanour when they are 
giving their evidence and has thus enor- 
mous advantage over Judges who are 
sitting in the Court of Appeal, and for 
whose guidance there are only the written 
memoranda of the evidence and the argu- 
menls of the learned Counsel, who no 
doubt place their case before the Court, 
as in this case, to ihebestof their ability, 
and, where the point is really a question 
of fact, speaking for myself only, I should 
be very reluctant to interfere with the 
judgment of the learned Judge of the 
Court of first instance who has had that 
opportunity of seeing the witnesses on 
both sides and ha^ evidently tried the 
case with very great care and has given 
the matter his earnest consideration. In 
my judgment, the opinion of the learned 
Judge, so formed after seeing the witness- 
es and hearing their evidence upon a 
question of fact, ought not to be differed 
from by this Court except upon very clear 
ground indeed. 

Now, in spite of the very able argu- 
ments of the two learned Counsel for 
the appellant to which I have listened 
with great attention, they have not 
satisfied me that Mr. Justice Chau- 
dhuri upon this question of fact has 
gone wrong : and, that being so, it is 
really not necessary for me to say more. 
I quite agree with them that there are 
matters which might legitimately give rise 
to suspicion ; I may mention, as an ins- 
tance, the fact that inspection was not 
given as was asked for ; that the reasons 
for refusing that inspection might not 
appear to be good reasons ; that an 
unjustifiable charge of Rs. 200 was asked 
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for as preliminary to giving such inspec- 
tion - I am only mentioning these facts 
to show that I have not forgotten but 
have considered them. Then there is 
the fact that the day-book was not at 
first produced and was not actuaUj* seen 
until April, 1914. There is also the fact 
that there is a blot upon fche will which, 
it is urged by the learned Counsel f(.r the 
appellant, is a blot of the figure 2 only 
and, therefore, goes to show that the 
figure 2 was added afterwards and was 
not put upon the paper at the same time 
as the figure 9. i have considered that. 
Judging through my own eyes, I am not 
at all certain that the blot is not only 
of the figure 2 but of part of the 
figure 9 as well ; and. I am not at all 
certain that there may not have been some 
more ink used upon the first part of the 
writing which deals with the date and 
that part may not have dried so soon as 
the other. And, while I am referring to 
this, I may mention that it seems to be 
quite possible that anybody looking at 
the figures hurriedly might say this is 9th 
August, but looking at it more closely, it 
is not 9th but 29th. The two figures are 
put so closely together that on casual or 
short inspection they may appear to be 
one. I am only mentioningthese matters 
to show that I have not forgotten them, 
but I do not intend to go into any detail. 

1 may justify my judgment upon this 
ground that the question is a question of 
fact, and Mr. Justice Chaudhuri had the 
evidence which, inmy opinion, if believed, 
justified him in coming to the conclusion 
to which he did I have considered the 
whole of the evidence, and the learned 
Counsel for the appellant has not satis- 
fied me that the opinion of the learned 
Judge is wrong. This is quite sufficient 
to say with regard to the first point. 

With regard to the seco}id point, it 
raises a very interesting question of law 
and it is this ; Assuming that the cancel- 
lation upon the will was a genuine 
cancellation, still it is not such as com- 
plies with the provisions of S. 57 of the 
Indian Succession Act. 

Now, that section, no doubt, requires 
two things, first of all, an intention to 
revoke, and secondly, the cancellation to 
be executed in the same way as a will 
ought to be executed, or there must be a 
burning tearing or otherwise destroying 
the will. The section says, “No un- 
privileged will or codicil nor any part 


thereof shall be revoked otherzvise than by 
marriage or by another will or codicil or 
by some writing declaring an intention to 
revoke the same and executed in the 
manner in which an unprivileged will is 
hereinbefore required to be executed, ” 
I may pause here for one moment to say 
that it is admitted in this case that the 
alleged revocation or cancellation was 
not executed in the manner in which a 
will ought to be executed. Then the 
section goes on to say, “ or by the burn- 
ing, tearing or otherwise destroying the 
same by the testator . . . with the 

intention of revoking the same." There- 
fore, we have got to consider whether 
there was first of all the burning, tearing 
or otherwise destroying, and secondly, if 
there was such burning, tearing or other- 
wise destroying, whether that was done 
with the intention of revoking the will. 
Now, the only thing that is alleged here 
is tearing. Therefore, all we have got 
to consider is whether such tearing comes 
within this section, and secondly, 
whether this was done with the intention 
of revoking the will. 

Now, it seems to me that if Mr. Justice 
Chaudhuri’s judgment be upheld upon 
the point — as in my opinion it must 

be namely, that the cancellation was 
genuine, then it is obvious that the 
testator had the intention of revoking 
his will. Therefore, the only question 
which is left to be considered is whether 
there was a tearing of the will in such 
a way as to comply with the provisions 
of the section. In my opinion there was. 

It is to be noted in this case that accord- 
ing to the evidence which Mr. Justice 
Chaudhuri has accepted, the testator 
did all that he was told to do. The 
learned Judge says, “He never intend- 
ed to tear it up altogether. His 
intention was only to tear it partially as 
suggested by his attorney. He complete- 
ly carried out the instructions of his 
attorney. He was not told to do anything 
more and did not intend to do anything 
more.*’ 1 draw attention to that, because 
that seems to me to entirely distinguish 
this case from the case of Elms v. 
Elms ( I ) to which the learned Judge of the 
Court of first instance drew attention, 
and the report of which Mr. Justice 
Mookerjee has handed to me this morn- 
ing. In that case there was a tearing of 
the will, a tearing across all the pages 

(i) (1858) I Sw. & Tr. 155 = 27 L. J. P- 96* 
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of the will, but no one of them was 
completely torn through, and it came 
about in this way : The testator when 
he began to tear them intended to revoke 
the will. Before he completely tore 
them he was prevented by the excla- 
mations of those who were in the room 
from completing the tearing by tearing it 
right through, and, therefore, he never 
actually completed that which he set out 
to do. In this case, if we accept the 
finding of fact — which I have said we 
ought to do — that what the testator was 
told by his attorney to do was to tear 
the will partially, and Mr. Justice 
Chaudhuri has found on the evidence that 
he carried out those instructions, the 
testator did complete that which he 
set out to do. It is pretty clear lo my 
mind upon the authority of the learned 
Judge who gave judgment in that case, 
and I adopted what he says, that the 
Legislature does not mean that the 
testator must rend the will into more 
pieces than it originally consisted of. 
The learned Judge adds and, therefore, 
although no one sheet of paper was 
completely divided, I think the tearing 
might be sufficient to revoke it done with 
that intention. But in order to make it 
effectual he must have intended to revoke 
by so tearing it : by which I mean that 
ihe must have intended that which he 
actually did of itself to have that effect 
without more.** Mr. Justice Chaudhuri 
has found quite clearly on the evidence — 
and I do not intend to interfere with 
that finding — that when the testator did 
tear the will in the w'ay he did, he did 
intend to revoke it by so tearing and 
he did not intend to do any more 
tearing. That being so, I think the 
tearing comes sufficiently within the 
meaning of the section. I have to refer 
to one other case w'hich the learned 
Counsel has cited this morning in the 
course of his argument, Bibb d. Mole v. 
Thomas ( 2 ). In that case the testator 
being in bed one day near the fire order- 
ed a person to fetch his will, the will was 
fetched, and then he opened it and gave 
if a rip with his hands and then rumpled 
it together and threw it on the fire, but 
it fell off and was not burnt. The per- 
son who was in the room picked it up 
and kept it without his notice. It was 
left to the jury to consider whether that 

(2) (1749) a W. BI. 1043=96 E. R. 613. 


was sufficient revocation and the jury 
found that it was and that the testator 
intended to revoke it : and when it went 
to the Court, Chief Justice Grey observed 
that this case fell within two of the 
specific acts described by the statute : it 
was both a burning and tearing, although 
as a matter of. fact in that case the will 
had got only a rip with the hands and 
had fallen off the fire being slightly burnt 
without being seriously injured. 1 think 
upon the authority of those two cases, it 
is clear that a tearing which is such a 
tearing as to evidence a man's intention 
to revoke a will, and is all the tearing 
that he intends to do and then stops as 
he has done in this case, a tearing which 
he was directed to do on the evidence of 
his attorney, and this added to the fact 
that he writes the word “ cancelled,” and 
signs his name, would, in my opinion, be 
a sufficient compliance with the pro- 
visions of the section; and on those 
grounds I think Mr. Justice Chaudhuri’s 
judgment was right upon the second 
point. 

For these reasons I think Mr. Justice 
Chaudhuri’s judgment and decree must 
be upheld and this appeal must be dis- 
missed with costs. 

Woodroffe, J. — I am of opinion that 
the facts of this case establish that what 
was alleged to be done constituted an 
effective revocation in law. The rest of 
the question is one of simple fact. 'I’he 
appellant has shown no ground for dis- 
turbing the Judgment of the Court of first 
instance, the accuracy of which in the 
main depends on the value, which the 
learned Judge attached to the witnesses 
whom he had an opportunity, which we 
have not, of seeing. I agree, therefore, 
that the appeal should be dismissed. 

Mookerjee, J. —I agree that Mr. Jus- 
tice Chaudhuri arrived at the correct 
conclusion upon each of the two funda- 
mental points in the case, namely, firsts 
was there a genuine act of cancellation 
by the testator ? and secondly, was the 
act operative as a valid cancellation in 
law ? 

The answer to the first of these ques- 
tions depends upon the evidence. Not- 
withstanding the careful criticisms of the 
Counsel for the appellant, I can see no 
good ground to differ from Mr. Justice 
Chaudhuri in his estimate of the evidence 
on the record, which conclusively 
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establishes that the endorsement of can- 
cellation was made by the testator. There 
is also satisfactory evidence to show that 
the will was torn by the testator. There 
is an entry to this effect in the day-book 
of the attorney, and I see no reason to 
doubt the genuineness of that entry. We 
have consequently the two facts that the 
will was torn by the testator and that he 
made an endorsement to show that he 
intended to cancel the will thereby. 

The second question is, whether the act 
of tearing was operative as a valid can- 
cellation in law. The answer depends 
upon the true construction of S. 57 of 
the Indian Succession Act. I'hat section, 
as 1 read it, lays down that revocation 
iconsists of two elements ; intention of the 
testator and some outward act or symbol 
,of destruction. .-V defacement, obiitera- 
Ition or destruction without the (inimo 
revocandi is not sufficient. Neither is the 
intention, the animo revocandi, sufficient, 
unless some act of obliteration or destruc- 
tion is done. What acts of tearing, 
burning, cancelling or obliterating are 
sufficient to constitute a total or partial 
revocation, must depend, to a consider- 
able extent, upon the circumstances 
of each case. Reference may, in this con- 
nection, be made to a passage in the judg- 
ment in the case of Price v. Powell (3) : 

If the document should be entirely 
burnt up, entirely obliterated or torn into 
scraps or covered with cross-lines, there 
would be no doubt as to the intent of the 
testator. But it is not necessary to go 
to that extent in any of the modes, in 
order to answer the requirements of the 
statute, and, the slightest degree of 
either mode is effectual as to such revo- 
cation, provided it appears that the act 
was done with the intent to have it 
constitute a revocation.*’ The conclusion 
consequently follows that by tearing is 
,not meant a literal tearing to pieces ; the 
jslightest act of tearing with intent to 
revoke the whole will thereby is sufficient 
for the purpose. This view is in agree- 
ment with the principle deducible from 
Pihh d. ^ole v. Thomasi^z)^ Clarke v. 
Scripps (4), Elmsy. Elms (i). Price v. 
Powell (3) and Williams Tyley (5). On 
these grounds, I agree with the learned 


(3) (1858) 3 H. & N. 341 = 117 K. R. 719. 

(4) 2 Rob. Ecc. 563. 

(s) (1858) Johnson 530=123 R. R. 223. 


V. Kamala Prosad 

Chief Justice that the judgment of 
Mr. Justice Chaudhuri must be affirmed. 

V.B./R.K. 

Appeal dismissed^ 
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.Mookerjek and Beachcroft, JJ. 

Kanchan Mandar and others — Defend- 
ants — Appellants. 

v. 

Kamala Prosad Choxcdhury and another 
Plaintiffs — Respondents. 

First Appeal No. 439 of 1911, decided 
on loth August, 1914, against the Decree 
of Sub-Judge, Bhagalpur, dated 28th 
.Vugust, 191 1. 

(a) Transfer of Property Act (4 of 1882),. 
S. S3 — Where transfer is not shield to transferor 
and transfer is bona fide it is not fraudulent. 

^\ here there is nothing to show that a trans- 
feror intended a sale of his immovable pro- 
perty as a cloak or device lor his own protec- 
tion and where the bona tides of the tran.sfer 
cannot he doubted, the transfer cannot the 
impeached as fraudulent. 34 Cal. 999, foil. 

(P . 405* 

(b) Evidence Act (1 of 1872), S. llS^Estop* 
pel by misrepresentation by words or conduct 
will apply only when the person is bound to 
speak. 

The case, where the person against whom the 
estoppel is sought to be applied is under no duty 
to speak, is not covered by the principle that 
where a person, by his words or conduct,, "wilfully 
causes another to believe the existence of a 
certain state of things and induces him to act 
on that belief so as to alter his own previous 
position, theformeris concluded from averring 
against the latter that a different state of things 
e.xisted at the time. [P. 406, C. i.j 

(c) Evidence Act (1 of 1872), S. 115 — Execution 
sale— Purchaser is affected by estoppel raised 
by judgment-debtors not objecring. 

A purchaser at an execution sale is not en- 
titled to raise the question of transferability of 
the holding and is bound by the same rule of 
estoppel as the judgment-debtor, i I. C. 264 ; 

22 Cal. 909, (P. C.) and A.I.R. (1915) Cal. 242 
foil. [P, 406. C. 2.5 

(d) Co'sharer^He can raise question of 
transferability and can eject auctjon-porchaser 
of noD«transferable holding. 

A co-sharsr landlord having a three-fourths 
share is entitled to raise the question of trans- 
ferability of the holding. 26 Cal. 553. foil. 

CP. 406, C. 2.1 

The purchaser can be evicted by any of the 
co-sharer landlords to the extent of his own 
share, in a sale of a non-transferable occupancy 
holding, and if possession of the entire holding 
has been acquired by some of the co-sharers the 
other co-sharers are entitled to joint possession 
thereof. [P. 406, C. 2.] 
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Ca-sper55, Jogesh ChaiidraRoyy Suretidra 
Natk Kumar Bose and Khurshed Hossehi 
— for Appellants. 

Umakali Mookerjee^ Jogendra Chumler 
Ghose and Sm 7 'itis Chimder Ghose — for 
Respondents. 

Judi^ment. — The subject-matter of the 
litigation which has culminated in this 
appeal is an agricultural holding owned 
by the members of a family of Mandars 
under the plaintiffs and the defendants 
as their landlords. The plaintiffs are 
interested to the extent of a fourth share 
and the defendants to the extent of a 
three-fourths share in the superior inter- 
est. The Mandars had mortgaged the 
holding to the defendants who sued to 
enforce their security, obtained a decree 
thereon, and took steps to bring the 
holding to sale in execution. On the 
17th February, igoS, the Mandars trans- 
ferred the holding to the plaintiffs under 
a conveyance for Rs. 1,020 which was 
paid into Court in satisfaction of the 
mortgage-decree held by the defendants. 
The defendants had, prior to these pro- 
ceedings, instituted a suit against the 
Mandars for arrears of rent payable in 
respect of their three-fourths share. -An 
ex parte decree was at tirst obtained and 
was subsequently set aside ; finally, on 
the 20th February, 1908, a decree for 
rent, which could operate only as a 
decree for money, was made in favour of 
the defendants. On the i6th June, 1908. 
the defendants in execution of that 
decree purchased the right, title and in- 
terest of the Mandars in the holding in 
dispute. They obtained delivery of pos- 
session through Court and thus dispos- 
sessed the plaintiffs. On the 29th July, 
1910, the plaintiffs instituted the present 
3 uit for declaration of their title by pur- 
chase and for recovery of possession. 
The defendants contended that the hold- 
ing was non-transferable and that the 
plaintiffs had consequently acquired no 
title under their purchase. I'he Sub- 
ordinate Judge has not allowed evidence to 
be given upon the question of the exist- 
ence of a custom of transferability of 
occupancy holdings in the locality, on the 
authority of the decision in Saro Chandra 
Poddar V. Umesh Chandra Bhattachar- 
Jee({), He has found on the merits in 
favour of the plaintiffs and has made a 


decree for possession and for determina- 
tion of mesne profits. 

In the present appeal by the defen- 
dants, the decree of the Subordinate 
Judge has been assailed substantially on 
four grounds ; namely, firsts that the 
conveyance by the Mandars in favour of 
the plaintiffs was fraudulent and did not 
pass title to them ; secondly^ that the 
plaintiffs are estopped to deny the vali- 
dity of the title of the defendants, as with 
full knowledge of the rent decree and of 
the execution proceedings tliereon they 
did not raise any objection ; thirdly, that 
the defendants in their character as 
purchasers at an execution sale were 
entitled to raise the question of transfer- 
ability of the holding; and, fourthly, 
that the defendants in their character as 
co-sharer landlords were entitled to 
resist the claim of the plaintiffs to the 
extent of a three-fourths share. 

In support of the first ground, it has 
been contended that at the time when the 
conveyance was executed by the Mandars 
in favour of the plaintiffs on the 17th 
February, 1908, the transferors as well as 
the transferees were aware of the pen- 
dency of the suit for arrears of rent, and 
that the transfer was consequently a 
device to defeat the claim of the defen- 
dants as landlords. 'I'here is clearly no 
foundation for this contention. There is 
nothing to show that the transferors 
intended the sale as a cloak or device 
for their own protection : and on the 
principle explained by this Court in the 
caseof Hakim Lai v. Mooshahar Sahu (2), 
the transfer cannot be impeached as 
fraudulent. The bona fides of the trans- 
fer cannot be doubted, because during 
the pendency of the execution proceed- 
ings on the basis of the mongage, the 
transferors intimated to the Court that 
they intended to satisfy the mortgage- 
decree by sale of some of their properties, 
though they did not specify the particu- 
lar properties they intended to sell. 
There was a valid decree against them, 
and the sale for consideration effected in 
these circumstances cannot be deemed 
fraudulent. The first ground thus fails. 

In support of the scconcZ ground, it has 
been urged that the transferors and the 
transferees were both aware of the rent 
suit, that it was their duty to intimate to the 
Court that the property \vhich the 


(1) (19*0) s I. c. 39. 


(2) (1907) 34 Cal. 999. 
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defendants sought to bring to sale in exe 
cution of their decree for rent had already 
been transferred by the conveyance of the 
17th February, 190S and that their 
omission to do so estopped them now, on 
the principle recognised in Pickard v. 
Sears (■^). That case has plainly no 
application here. It is well settled that 
[where a person, by his words or conduct 
Avilfullv causes another to believe the 
[existence of a certain state of things and 
linduces him to act on that belief so as to 
alter his own previous position, the 
former is concluded from averring against 
;the latter that a different state of things 
existed at the time. But this principle 
has no application where the person 
against whom the estoppel is sought to 
be applied is under no duty to speak. 
Here, it has not been established that the 
plaintiffs were under any duty to speak 
and that by reason of their failure to warn 
the defendants, the position of the latter 
has been altered. The second ground 
consequently cannot be sustained. 

In support of the third ground, it has 
been argued that the defendants in their 
character as purchasers at an execution 
sale were entitled to raise the question of 
transferability of the holding. This con- 
tention cannot possibly be supported in 
view of the principle laid down by the 
Full Bench in Dayamoyi v. Ananda 
Mohan Roy As between the plain- 

tiffs and their transferors, no question of 
transferability could be raised, because 
the transferors were bound by the doctrine 
of estoppel not to question the title of 
their transferees. As between the trans- 
ferors of the plaintiffs and the defendants, 
there was no estoppel, because the 
defendants were purchasers at an execu- 
tion sale. It was, accordingly, open to 
the Mandars to impeach the title of the 
defendants after the sale or to take 
objection before the sale if they had 
timely intimation of the execution 
proceedings. But that stage has been 
passed and the Mandars have not 
objected to the validity of the execution 
sale. Consequently, as between the 
Mandars and the defendants, it must be 
held that the defendants are the purchasers 
of the right, title and interest of their 
judgment-debtors, and are bound by the 
same estoppel as binds their judgment- 

(3) (1837) 6 A. & E, 469. 

(4) A, I. R. (1915) Cal. 242 = 27 I. C, 61. 


debtors. Upon this question, there has 
been some ffuctuation of judicial opinion, 
but, as was explained in the case of 
Debendra Nath Sen v. Mirza Abdul 
Samed (5), upon a review of the authori- 
ties, it is now well-settled that a purchaser 
at an execution sale is bound by the same 
rule of estoppel as the judgment-debtor, 
on the principle that the former has pur- 
chased merely the right, title and interest 
of the latter and does not consequently 
occupy a position of greater advantage. 
This view is supported by the decision of 
the Judicial Committee in Mahomed 
Mozuffer Hossein v. Kishori Mohun 
Noy (C). The inference follows that the 
defendants, viewed in their character asj 
purchasers of the right, title and interest 
of the Mandars, are not entitled to raise 
the question of transferability of the dis- 
puted holding. The third ground accord- 
ingly fails. 

In support of the fourth ground, it has 
been urged that the defendants, in their 
character of co-sharers in the superior 
interest to the extent of a three-fourths 
share, are entitled to raise the question 
of transferability of the holding. This 
contention is clearly well founded on prin- 
ciple and is supported by the decision in 
Dilbar Sardar v. Hosein Ali Bepari (7). 
In the event of sale of a non-transferable 
occupancy holding, the purchaser can be 
evicted by any of the co-sharer landlords 
to the extent of his owm share, and if 
possession of the entire holding has been 
acquired by some of the co-sharers, the 
other co-sharers are entitled to joint 
possession thereof. Consequently the 
question of transferability was material 
for the purposes of the decision of the 
case, and the fourth ground taken by the 
appellants must prevail. 

It has been argued, however, on behalf 
of the plaintiffs-respondents, that even if 
the holding is not proved to be transfer- 
able by custom or local usage, the defend- 
ants are estopped by their conduct, and 
that as they have taken the purchase- 
money in satisfaction of their mortgage 
dues, they cannot question the title of the 
plaintiffs under their conveyance. Upon 
the materials on the record it is not pos- 
sible for us to give effect to this conten- 
tion. No doubt, after the purchase by the 
plaintiffs had been completed, the 

(5) (1909) I I. C. 264. . 

(6) (1895) 22 Cal. 909 = 22 I. A. 129 (P. C.J 

(7) (1899) 26 Cal. 553. 
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defendants took the money deposited in 
Court ; but, this by itself does not estop 
them. Yet, it may be possible for the 
plaintids to establish by evidence that 
the conduct of the defendants, before 
the sale was completed and during the 
stage of negotiation, was such as to estop 
them. This must be determined by the 
Court below along with the question of 
transferability of the holding. 

The result is that this appeal is allow- 
ed in part. The decree of the Subordi- 
nate Judge will stand confirmed in 
respect of an one-fourth share, but will 
be set aside in respect of the remaining 
three-fourths share. To this extent, the 
case will be remanded in order that the 
title of the plaintiffs may be investigated 
on the basis of their purchase. The 
que.stion of transferability raised by the 
defendants as well as the question of 
estoppel raised by the plaintiffs will be 
open for investigation, and both parties 
will be at liberty to adduce evidence. 
The plaintiffs-respondents are entitled to 
one-fourth of the costs of this appeal, 
and three-fourths of the costs will abide 
the result. 

V.B./R.K. 

Appeal partly allowed ; Case remanded. 
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WOODROFFE AMD NEWBOULD, JJ. 

Bhata Ram Das — Plaintiff — Appellant 

V. 

Kshitish Chandra Lakiri and others — 
Defendants — Respondents. 

Appeal Nos. 2538 and 3830 of 1913 
decided on i6th July, 1915, from th€ 
Appellate Decrees of Dist. Judge. Rang 
pur, dated 3rd May, 1913. 

(a) Occupancy holding — Non- transferable— 
Transferee of portion is not protected on oustei 
of tenant hy sale of the holding. 

Where a tenant is upon his holding, which i; 
not transferable by custom, his possession pro 
tects the party to whom he transfers a portior 
of his interest ; but where the tenant is no longe 
on the land after the holding has been sold, hi: 
property becomes the property of the landlord. 

„ , |P. 407. 2.; 

vDi Landlord and tenant — Sait — Transferee 01 
portion of non-transferable holding can join ii 
Joy possession against landlord — Civil P. C 
(5 of 1908). O. 1. R. 10. 

A purchaser of a non-transferable holding can 
after the holding has been sold and the origina 
tenant is no longer on the land, be a party to 1 
suit for recovery of possession from the landlord 

(P. 407, C. 2 & P. 408, C. I. 


fc) Evidence Act (1 of 1872). S. 115— Auction- 
sale in rent decree — Deposit by transferee of 
portion — Objection by landlord overruled - De- 
posit withdrawn — Withdrawal does not amount 
to estoppel — Landlord not bound to appeal. 

Where on an auction-sale of a holctii^” not 
transferable by custom, a transferee oi tliai 
holding tnacle a deposit to set aside tlie s.tle Imt 
the laiuilord objected and on tlieC'ouit o\er- 
ruling the (objection, the landlord withdrew the 
money : 

HAtf, that this did not amount to an estoppel, 
since the landlord objected and acted in ai cor* 
dance with the order of the Court. IP. 40S. C. 1 . | 

That there was no duty on the laiuilord to 
proceed by way of an appeal to have it establislu 
ed that the transferee hatl no right to make 
the deposit. [P. 4CS, C, 1 .] 

Dkirendra Nath Bagchi — for Appel- 
lant. 

Sarat Chandra Roy Choxodhury and 
Satya Charan Sinha — for Respondents. 

Judgment. — These two appeals, Nos. 
2548 of 1913 and 3830 of 1913, maybe 
heard together. I'he first appeal refers 
to a purchase of a part of a non-transfer- 
able holding and the second to a purchase 
of the whole of such holding. The land- 
lord brought a suit for rent against the 
recorded tenants, the purchasers not 
having been recognised by him. In that 
suit he brought the property to sale, pur- 
chased it and look possession. There- 
upon the purchasers of the part and of the 
whole of the holdings respectively brought 
two suits to recover possession, and 
the Court below held that the purchasers 
of a non-transferable holding were not 
entitled to maintain these suits to set 
aside the sale on the ground of fraud. 

In the first case the learned \ akil for 
the appellant relied upon the Full Bench 
decision of Dayamoyi v. Ananda Mohan 
Roy Cholvdhuri (i), which held that 

the transferee of a holding not transfer- 
able by custom can, by a suit, recover 
possession from the landlord who had 
forcibly dispossessed him.” I'hat may 
be so ; but that is not the case before us. 
If the tenant is upon the land, then his 
possession protects the party to whom he 
has transferred a portion of his interest. 
That is not the case here. The tenant is 
no longer on the land after the holding 
has been sold, and what was the property 
of the original tenant is now the property 
of the landlord. Now nothing in the 
decision of the Full Benclt shows that the 

(i) A. I. R. (1915) Cal. 242 = 27 I. C. 6r =42 
Cal. 172. 



408 Calcutta 


SADULLA MrIDHA V. JOYNABUNNESSA BiBI 




Court below was not correct in holding 
that the purchasers of a non-trans- 
iferable holding can. after the holding 
ihas been sold and the original tenant 
'is no longer on the land, be a party 
to a suit for recovery of possession from 
the landlord. So I hold that this appeal 
'fails. 

As regards the second appeal, an argu- 
ment was based on the ground of 
estoppel. It is said that after sale, the 
appellant made a deposit which was 
withdrawn by the landlord, and he cannot 
now say that the transferee was not 
recognised by him. There may be cir- 
cumstances under which such estoppel 
may arise. Now, what we have to do is 
to look at the facts, and we find, as 
established by the first Court’s judgment, 
that when the appellant sought to make 
the deposit, the landlord objected to its 
being made on the ground that the appel- 
lant had no locus standi to make the 
deposit. That objection was overruled 
by the Court below and the landlord 
withdrew the money inasmuch as the 
Court allowed the deposit. To my mind 
it appears that this does not amount to 
an estoppel, since the landlord objected 
jand acted in accordance with the order 
!of the Court. There was no duly on 
the landlord to proceed by way of an 
appeal to have it established that the 
transferee has no right to make the 
deposit. 

Therefore, both the appeals fail and are 
dismissed with costs. 

V.H./K.K. 

Appeal dismissed. 
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CHA'I TERJKE AND BEACHCROFT, JJ. 

Sadulla Mridha and others — Defen- 
dants — Appellants. 

V. 

Joynabunnessa Bibi and oMers— Plain- 
tiffs — Respondents. 

Appeal No. 3456 of 1913, decided on 
19th January, 1916, from the Appellate 
Decree of Sub-Judge, Mymensingh, dated 
8th July, 1913. 

(a) Limitation Act (9 of 1908), Sch. I, Art. 121 
— Non-tranaferable occupancy holding inherited 
by three brothers B. C. and D. jointly — Sale of 
portion of £ and F — G settled as sub-tenant on 
another portion —Name of H alone recorded — H 
purchasing bolding in execution of rent decree 
against B alone and settling it with A— Suit by A 
for possession within 12 years from date of 


symbolical possession but more than 12 years 
from date of execution sale — Suit held not 
barred against C and D— Suit held barred 
against G. £. and F — E and F were liable to be 
^med out by separate suit brought within 
12 years of execution sale. 

Three brothers, inherited a non-transferable 
occupancy holding jointly and sold a -portion 
of it to A /' and s-ettled a sub-tenant G on 
another portion. But the name of /Malone was 
recorded in the s/ifrista of the landlord, who in 
execution of a decree obtained in a suit for rent 
against B alone purchased the holding himself 
and .settled with . 7 . The latter within tz years 
from the date of symbolical possession, but 
more than 12 years from the date of the 
execution-sale, instituted a suit against all the 
defendants for possession of the holding : 

that the suit was not barred as against 
for they having elected to be represent- 
ed in their relations to the landlord by their 
brother, were parties to the suit in the name 
of their brother and could not be heard to say 
that they were strangers to the suit j and that, 
therefore, against them the .symbolical possession 
gave .start to a fresh period of limitation ; 

[P. 409, C. I.] 

that as G, K and F were strangers to the 
.suit, the delivery of symbolical po.ssession did 
not affect their possession, and that the suit as 
against them was barred by limitation. 

(P, 409, C. 2 . 1 

that /', and F being unrecognised purchasers 
of a portion of the holding, were bound by the 
result of the rent suit and were liable to be 
turned out by a separate suit brought for the 
purpose within 12 years from the date of the 
execution sale. 6 C. L. J, 472, expl. and appl. 

[P. 409, C. 2.1 

A. K. Fazlul Haq —for Appellants. 

Dehendra Nath Mandat — for Respon- 
dents. 

D. Chat(erjee,J . — An occupancy hold-l 
ing not transferable bj' the custom of the 
locality was inherited by three brothersi 
defendants Nos. i, 2 and 3. They jointly 
sold a portion of the /ote to the defend- 
ants Nos. 12 and 13 and established sub- 
Tyofs of whom defendant No. 6 is one. 

I he name of defendant No. i alone, 
however, was recorded in the sherista of 
the landlord, who brought suits against 
defendant No. i alone and obtained 
decrees some of which were satisfied by 
all the brothers, while in execution of the 
last of such decrees he sold the 3 ote and 
purchased it himself and after obtaining 
delivery in execution settled ihejote with 
the plaintiff, who brings this suit fori 
possession. The Courts below havel 
decreed the suit and hence this appeal 
by defendants Nos. 2, 3, 6, 12 and 
principally on the ground that as against 
them the suit should have been held as 
barred by limitation in that the landlord 
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had obtained only symbolical possession 
which was of no avail against them as 
they were no parties to the suit. 

It has been found that defendants Nos. 2 
and 3 ^\ ere represented by defendant No. i 
so far as the landlord was concerned. It 
has also been found that the suit was with- 
in time from the date of the symbolical 
possession. The appellants contend that 
they are strangers to the suit and are not 
bound by this symbolical possession and 
as they have been in possession for more 
than twelve years, the suit is barred by 
limitation as against them and their 
possession cannot be interfered with 
Reliance is placed in support of this 
contention on the case of Mir Wazir-ud' 
din V. Lala Deokinandan (i). It was held 
in this case that symbolical possession 
does not in any way affect the posses- 
sion of, or give start to a fresh period of 
limitation against, persons who are not 
parties to the suit or execution proceed- 
ings, notwithstanding that such persons 
may be bound by the result of the litiga- 
tion terminating in the delivery of formal 
possession. The ratio decidendi in this 
case and the cases therein relied on 
was that the person who is a party 
to the proceedings must be consider- 
ed as having been present at the 
delivery. Another reason relied on by 
the learned Judges in this case was that 
under-leases and encumbrances are not 
avoided ipsofa^to by the sale but must 
be got rid of by a further suit or proceed- 
ing. Now let us see how these principles 
apply to the present case. 

Defendants Nos. 2 and 3 are the un- 
registered co-sharers of the registered 
tenant, defendant No. i. The Courts 
below have held that they elected to be 
represented in their relations to the land- 
lord by their brother, defendant No. i. 
This is equivalent to saying that defend- 
ant No, I stood in the place of all the 
brothers including himself in the rent 
suit and all further proceedings including 
the delivery of possession. Their interest 
would cease ipso facto by the sale and 
no further suit or proceeding would be 
required to get rid of them. They are 
neither encumbrancers nor under-lessees. 
They are to my mind parties in the name 
of their elder brother and cannot be 
heard to say that they are strangers. It 
IS true that they ple ad a separation from 

<0 (1Q07) 6 C. L. J. 472. 


their brother and separate possession on 
their own behalf, but they allowed 
their elder brother to represent them 
in all matters connected with their 
landlord in relation to the lease-hold 
property. It would, 1 think, be unjust 
to allow them to resile from the position 
in which by their conduct they have 
placed themselves apart, of course, 
from any question of fraud or collusion 
which has not been raised in this case. 

'I'hen comes the case of defendant 
No. 6. Paragraph 5 of the plaint states 
that defendant No. 6 has his house on 
dag No. ii and paragraph 6 that he is 
not a bona fide tenant but a trespasser. 
This defendant did not appear in the 
first Court, but the plaintiff gave no evid- 
ence to prove that he was not a bona jidc’ 
tenant but a trespasser who had been 
falsely set up as a tenant. On the other 
hand the plaint admits that he has his 
house on one of the plots and that he set 
up a sub-tenancy. I think, therefore he 
must be taken as an under-tenant who 
can plead his possession as a stranger to 
the suit. The case of Mir Wazir-ud-din 
V. Lala Deokinandan (i), therefore, comes 
to his rescue and the plaintiff’s suit to 
turn him out is barred. 

As regards defendants Nos. 12 and 13 
they arc purchasers of portions of the 
holding long before the suit. 'I'he land- 
lord did not recognise them and was 
not bound to recognise them : he was 
entitled to treat them as trespassers and 
has treated them as such in the plaint. 
They are, therefore, admittedly strangers 
and although they would be bound by the 
result of the suit and liable to be turned 
out, that must be by a separate suit 
within 12 years from at least the sale 
when the title of the purchaser began and 
when at least he would be entitled to 
evict any trespasser. The suit was filed 
just in time from the date of the writ 
of delivery of possession and, therefore, 
beyond 12 years from the sale and the 
suit is, therefore, barred against defend- 
ants Nos. 12 and 13 and the plaintiff 
cannot turn them out. 

The appeal of defendants Nos. 2 and 3 
must, therefore, be dismissed and the 
appeal of defendants Nos. 6, 12 and 13 
decreed with costs : as all the appellants 
appeared by one vakalatnamah, defend- 
ants Nos. 6, 12 and 13 will get s/sths of 
the hearing fee and defendants Nos. 2 
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and 3 will pay s/stlis of the hearing fee 
to the respondents. 

Beachcroft, J. — 1 agree. 

V.K./K.K. 

Appeal partlxj allowed. 
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TKI'NON and Chaudhuri, JJ. 

Golir Gopal Sinha and another — Plain- 
tiffs — Appellants, 

V. 

Gosta Behari Pramanick and others — 
I )efendants — Respondents. 

.Appeal No. 455 of 1914, decided on aSth 
April, 1916, from the Appellate Decree 
against the Decree of the Dist. Judge, 
Murshidabad, dated 2nd January, 1914. 

Trancfer of Property Act (4 of 1882), S. 37 — 
Puinidars agreeiog to pay Government revenue 
payable in respect of landlord's share in zannn- 
dart — Held sum payable by pumidars into 
Collectorate to account and credit of landlords 
was rent — Landlords collecting their share of 
putni rent separately were entitled to have same 
apportioned. 

The putuidars of a share in a revenue-paying 
estate owned by the plaintiffs and their co- 
sharers agreed by the document creating the 
putni to pay into the Collectorate the Govern- 
ment revenue payable in respect of their land- 
lords’ share in the zcmindari. Subsequently the 
plaintiffs, opened a separate account in respect 
of their share under S, lo of Act XI of 1859 : . 

Held, that the sum payable by the putnidars 
into the Collectorate to the account and credit 
of the landlords was rent and that the plaintiffs 
who had opened separate accounts, collected 
their share of the putni rent separately and made 
all their co-sharers parties to the suit, were 
entitled to have the same apportioned and to 
have an order directing the putnidars to pay into 
the Collectorate the share of revenue, payable 
by the plaintiffs to their separate credit and 
account. 33 Cal. 140, dist.; i C. L. R. 433 and 
27 Cal. 479, ref. (P. 410, C. 2& P. 411, C. i.J 

Ram Chandra Majumdary Panchanan 
Ghose for Chandra Sekhar Banerjee — for 
Appellants. 

Hemendra Nath Sen - for Respondents. 

Judgment. — In this case it appears 
that the plaintiffs and their co-sharer 
defendants (Nos. 8 to 14) are the owners 
of a i2*anna odd share in a certain 
revenue-paying estate. The revenue pay- 
able on their share is Rs. 462 (sicca). 

In the year 1242 their predecessors-in- 
interest created 2i putni taluk in respect of 
their share in certain mauzas in favour of 
the predecessor of the Pramanick defend- 
ants. By the document creating the 
putni it was arranged that the putnidars 


should year by year pay into the Collec- 

toraie the sum of Rs. 442, to be credited 

to the Government revenue payable in 

respect of their landlords’ share in the 
zemindari. 

In the year 1909, the plaintiffs who are 
the owners of a 5 anna 64 ganda share 
found it expedient to open a separate 
account in respect of their share under 
S. 10 of Act XI of 1859 and did so with 
eft'ect from the September kist of that 
year. 

The putnidars have, however, continued 
to make their periodical payments in one 
sum, and to the credit of the general 
account of the estate. The result has 
been that the payments hav^e been credit- 
ed to the residuary share and that the 
plaintiffs’ share has fallen into arrears 
and has been advertised for sale to the 
loss and inconvenience of the plaintiffs. 

What the plaintiffs seek in their suit 
then is to have the yearly sum payable 
by the putnidars apportioned between the 
plaintiffs and their co-sharers defendants 
and to obtain an order directing the 
putnidar defendants to make a separate 
payment to the account and credit of the 
plaintiffs of the amount due in respect of 
their share. 

J'he putnidar respondents contend that 
the sum that they have to pay is not rent 
and that in any case the contract con- 
tained in their document of title is one 
and indivisible. 

In support of their contention that the 
yearly sum payable is not rent, they rely 
on the case decided by their Lordships of 
the Privy Council and reported Jotindra 
Mohun Tagore v. Jarao Kumari (r). In 
that case no doubt on a construction of 
the document there in question, it was 
held, that the sum payable by the putni' 
dars into the Collectorate against the 
Government revenue payable b}' their 
landlords was not rent so as to be 
recoverable in the manner provided in the 
Putni Regulation VIII of 1819. ^^nt 
the present case, it appears to us, may 
be distinguished. The yearly sum here 
payable is payable in consideration 01 
the putnidars' use and occupation of the 
land and though payable into the hands 
of the Collector, is agreed to be paid on 
account and to the credit of the land- 
lords. It is, therefore, rent paid to the 
landlord, and we can find nothing in the 


(i) (1906) 33 Cal. 140. 
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document which takes away its essential 
character. 

The next question then is. whether 
there is anything in the circumstances of 
the present case which should prevent 
the apportionment of this rent between the 
two sets of landlords. The apprehension 
of the ptUnidar respondents that the ap- 
portionment will in some way impair the 
value or affect the character of their 
permanent lease is necessarily groundless 
and the objection that at each of the four 
hists they will have to write two c/iallans 
instead of one is frivolous. 'I'he plaintiffs 
landlords have in fact found it necessary 
to collect their share of the rent separate- 
ly, and in this suit they have made all 
their co-sharers parties. That in such 
circumstances they are entitled to have 
the rent apportioned would appear to 
follow from the principle underlying S. 37 
of the Transfer of Property Act, and also 
from the authority of the cases reported 
as Sreenath Chunder Choiodhry v. Mohesh 
Chunder Bundopadhya (2) and Is/iwar 
Chunder Dutt v. Ram Krishna Dass (3) 
and Bajnarain Milter v. Ekadasi Bag (4). 

We, therefore, hold that the sum pay- 
able by the putnidar defendants is rent, 
and that the plaintiff appellants are en- 
titled to have the same apportioned, and 
to have an order directing the putnidars 
to pay into the Collectorate the share due 
to the share of the plaintiffs to their 
separate credit and account. 

We, therefore, set aside the decrees of 
the lower Courts and remand the case to 
the first Court in order that the remaining 
questions arising in the case may be 
heard and determined. The appellants 
will have their costs in this Court and in 
the Court of first appeal. 

The costs in the first Court will abide 
the result. 

V.B./R.K. 

Appeal allowed : Case remanded . 

(2) (1878) I C.L.R. 453. 

(3) (1880)5 Cal. 902. 

(4) (1900) 27 Cal. 479. 
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Carnduff and Richardson, JJ. 

Jogesh Chandra Gupta ^ In the Matter 
of. 

References Nos. ii to 13 of 1913, 
decided on 5th December, 1913, made by 


Dist. Judge, Mymensingh, claiecl 6ih 
September, 1913. 

(a) Legal Practitioners Act (18 of 1879), Ss. 13 
and 14 — Pleader filing petition of revival of dis- 
missed suit without any authority— Pleader 
alleging to have acted on wrong belief that 
rakti.’atr.iiiua in original suit contained his name — 
Action held to amount to professional mis- 
conduct— Calcutta High Court Civil Rules and 
Orders Ch. 11, R. 45 (ej. 

-V Pltfadcr filed a petition for the ie\ival of a 
rent suit, which had been tlismissed, without 
liaving any autlioriiy to do so, and lie allej'ed 
that lie hatl been instructed t<i appeal- by a clerk 
of the niukhtiir of the plaintiff in the case and 
that he acted on the belief that the -i-akalatnama 
filed in the original .•'uit contained hi> name, 
although as a matter of fact it did not : 

Held, that the Pleader was guilty of unpro- 
fessional conduct as he acted in disregard of 
both S. 1 3, Clause (<7) of the Legal Practitioners 
.\ct and of Clause (r), R. 45 of Chapter XI of 
the Calcutta High C'ourt Civil Rules and Orders. 

[P. 412. (\ i.j 

(b) Legal Practitioners — V'iika\ati!am<x — 
Acceptance of — Duty of pleader. 

Per Carnduff^ J . — The duty of a Pleatler who 
accepts a vahalatuama in which lii> name 
appears, is to note on it the date and the name 
of the person from whom it is received, with an 
endorsement to the effect that he is satisfied 
that the person from whom he received it. is 
cither the party himself or a certificated ni/z/^/z/ar, 
or one who has been authorised by the party 
to deliver it to him, as the case may be. 

[P. 412, C. I.] 

(c) Legal Practitioner — I’aka/atnama — 
Acceptance of — Verbal acceptance is not 
sufficient. 

mere verbal acceptance of a vakalatnama is 
not sulihcient. [P. 412, C i.) 

(d) Legal Practitioner — Duty of — Pleader 
appearing for another pleader — He ought to in* 
form Court accordingly. 

Where a Pleader appears for another Pleader 
who is unable at the moment to attend (!ourt, 
he ought to let the Court know that he is so 
appearing. (P. 412, C. 2.) 

(e) Legal Practitioner — Vakalatnama — Accep- 
tance of — Rules in respect of acceptance must 
be strictly observed in Courts below. 

Per Richardson^ /. — The rule in regard to the 
acceptance of oakalatnamas should be strictly 
and scrupulously observed in the Courts below. 
In connection with the enforcement of the rule, 
it is always open to a Judge to refuse to hear a 
Pleader or to refuse to allow a Pleader to act, 
who has not accepted a vakalatnama in the 
prescribed manner, besides taking such action 
as may be appropriate in regard to infractions 
of the rule which escape notice at the time and 
arejbrought to light subsequently. (P. 413. C. i.] 

Rash Behari Ghose, A. K, Fuzlul Hag 
and Naresk Chandra Sen Gupta — for 
Pleader. 

Ramcharan Milter — in support of Refer- 
ence. 
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Carnduff, J. — I'hese are three refer- 
ences made to this Court under S, 14 of 
the Legal Practitioners Act. 1879. 

i'he relates to one Jogesh Chan- 
dra Gupta, who is a Pleader practising 
at lamalpur, and the charge of profes- 
sional misconduct against him is that he 
hied a petition for the revival of a rent 
suit which had been dismissed, without 
having any authority to do so. 

His reply to the charge is that he had 
been instructed to appear by a clerk of 
the miikhtar of the plaintiff in the case, 
and that he acted on the belief, induced 
by the representation of that person, that 
the vakalatnama hied in the original suit 
contained his name, although as a matter 
of fact it did not. 

As regards the hrst part of this reply, it 
seems to me that far from being any ex- 
cuse, it indicates a disregard of S. 13, 
jClause {a) of the Legal Practitioners Act, 
■which provides that no practitioner shall 
take instructions in any case except from 
;the party on whose behalf he is retained. 
':or some person who is therecognised agent 
of such party, or some servant, relative 
or friend authorised by the party to give 
Isuch instructions. 

'I'hen as regards the remainder of the 
reply, the hrst remark that I would make 
is that it is high time it should be under- 
stood that more is required than the 
appearance of a Pleader’s name in the 
vakalatnama signed by a litigant, and 
that mere verbal acceptance is not suffi- 
cient. rhe practice at Jamalpur and, I 
believe, in many other places in the 
mofussil is to use printed forms of vaka- 
latnama containing the names of most 
(if not all) of the members of the local 
bar. Now the dut}' of a Pleader who is 
prepared to accept a vakalatnama of this 
kind in which his name appears, is under 
Clause (e), R. 45, Chapter XI of the 
High Courts Civil Rules and Orders to 
note on it the date and the name of the 
person from whom it is received, with an 
endorsement to the effect that he is satis- 
fied that the person from whom he re- 
ceived it is either the party himself, or 
a certificated mukhtar, or one who has 
been authorised by the party to deliver it 
to him, as the case may be. Babu Jogesh 
Chandra Gupta would, therefore, not have 
been justified in appearing even had the 
vakalatnama contained his name, and the 
assurance of a person from whom he 
ought to have refused to receive any 


instruction, obviously does not extenuate 
the offence. It appears that he has 
on other occasions been guilty of similar 
laches and that on one he actually 
received adjournment costs, and I agree 
with the District Judge in holding that 
he has been guilty of unprofessional 
conduct. 

But having regard to the fact that he 
is only 24 years of age and has been 
practising for hardly a year and a half, 
to the laxity of the practice I have 
referred to and to the further circum- 
stance that this is, so far as I know, 
the first case of the kind that has 
been brought to the notice of this 
Court, I think it will meet the ends of 
justice if we record an expression of our 
severe displeasure and let the matter 
rest there. 


J'he next case relates to one Sasi Mohan 
Dey, who is also a Pleader of Jamalpur. 
The charge against him is in respect of 
his having filed a petition for time to 
lodge a written statement on behalf of 

the defendant and subsequently presented 

a hazira (list of witnesses) on behalf of 
the plaintiff. His excuse is that he was 
not engaged for either party, but that in 
each instance he acted simply to oblige 
an absent Pleader at the instance of the 
latter’s clerk. 


A pleader may no doubt, and not infre- 
quently does, appear for a friend who is 
unable at the moment to attend Court ; 
but in such a case he ought to let the 
Court know that he is so appearing, and) 
that is the invariable practice so far as 
my experience goes, and where it is 
followed there can of course be no confu- 
sion or misunderstanding in connection 
with the matter. This Pleader is of^ i 7 
years’ standing, and he ought, I think, 
to have known better. But on the whole 
it will be sufficient to accept his expres- 
sion of regret and record our censure. 

Regarding the third case of Babu 
Mohim Chandra Dey, it is unnecessary 
to say much. His offence is of a com- 
paratively trifling nature, and the recom- 
mendation of the learned District Judge 
is merely that he be warned. He has 
already expressed his regret, and the 


his 


learned Counsel who appears on 

behalf has admitted that his conduct is 

open to censure. I think that all tha 
we need say is that his conduct ts ^ 
prehensible, and that we trust that h 
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will prolit by the warning conveyed by 
this proceeding. 

Richardson, J. — 1 agree. A strict and 
'scrupulous observance of the rule in 
'regard to the acceptance of vakalatnama 
'is required in the High Court and the rule 
'must similarly be strictly and scrupu- 
lously observed in the Courts below. In 
connection with the enforcement of the 
rule, it is always open to a Judge to 
•refuse to hear a Pleader, or to refuse to 
jallow a Pleader to act, who has not 
'accepted a in the prescribed 

Imanner. But it is also of course the 
jjudge'sduty to take such action as may be 
appropriate in regard to infractions of the 
rule which escape notice at the time and 
are brought to light subsequently. 
V.B./R.K. 

Pleaders censured. 
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Full Bench. 

Sanderson, c. j., Woodkoffe, 
Mookerjee, Holmwood and 
Chattekjee, JJ. 

Jnanada Suiulari Chowdhtirani — V\?i.\x\- 
tiff— Appellant. 


V. 

Abdul Rahman Bhaia and others — 
Defendants — Respondents. 


Appeals from the .Appellate Decrees 
No. 2915 and 2972 of igoS and 566 to 
5 77 of 1909, decided on 7th February, 
1916, on 27th July, 1914. 

(«) Bengal Tenancy Act (8 of 1885), Ss. 52, 105 
and K^'A. — Proceeding under S. 105 — Rent settl- 
ed under nib-S. (4) by enhancement according to 
down by S. 52 — Decision reversed on 
•Ppeal by special Judge — Second Appeal is not 
barred by S. 109 A. 


Where in a proceeding under S. 105 of the 
«enpl Tenancy Act, the Settlement Officci 
settles rent under sub-S. (4) by increasing it in 
fj^^^^^ance with the rules laid down in S 52 ol 
e Act and his decision is reversed, on appeal, 
y the Special Judge, on the ground that the 
land of the tenant is not proved to be in exces> 
^ ® area for which rent has been previously 

paid, a second appeal is not barred by S. lOn-A 
of the Act. [p. 417, c. 2 & P. 419. C. i.j 

Act , (8 of 1885), Ss. 105 and 
iw-A— Traancy agreement fixing rent providing 
variation if area found to be wrong'-^Area 
torad to bo in excess— Claim by landlord for 
nonal rent— Special Judge dismissing claim 
m appeal on finding that tenant was not in 
possession of more land than that for which rent 

P«»<*~Fmding, held assaiUble in 

second appeal. 


A tenancy agreement fixing a certain lent t.n 
the area mentioned therein pri)\ided th.a tin.- 
landlord could ha\e the land meaMiretl within 
the term of the lease, and if the area or the 
classificati(»n was found to be wrong, the rent 
would be varied. On measurement the area was 
found t() be in excess of what was inentiinn-tl in 
the agreement. The landlord claimed addi 
lional rent, but the special Judge, on appeal, 
refused the claim on tlie finding that the tenant 
was not in possession of more land than that for 
which rent was prev iously paitl : 

IIclJ, that the finding of the Special Judge 
involved a question ‘.vf fact a.s well as of 
law and was, therefore, assailable in second 
appeal. [P. 4J7. C. 2 & 1 >. 4i(>. C. I.] 

(c) Bengal Tenancy Act (8 of 1885). S. lOS-A 
— Scope of — Decision by special Judge settling 
i'®nt Appeal lies to High Court with refer- 
ence to particulars in respect of whom it is 
given. 

Per Sit>iU£r.<on. C. J. — S. loq-A of tlse l^ciigal 
Tenancy Act civarly cfnitemplate.- an appeal 
from the special Judge to the Higlt C'ourt witli 
reference to in respect ol which the 
decision which settles the rent is given. 

fP. 417. C‘. ^.I 

(d) Bengal Tenancy Act (8 of 1885), Ss. 105 
and 109'A — Proceeding under S. 105 — Decision 
by special Judge, other than decision settling 
rent '* — Appeal is competent. 

Pj^r y. — An appeal lies from the 

decision of a s))eci<tl Judge iit a proceeding 
initiated under S. 105, Bengal Tenancy Act', 
provided his decision is not “a decision settl- 
ing a rent ”. [1>. 4,s, C. i.] 

Sclieme of C.hapter X of ilie Bengal Tenancy 
Act examined. ,37 Cal. 30 (F. B.). and A. I. R. 
(1914) Cal. 48, ref. to. [Pp- 4^^ 4 t 9 .] 

(e) Bengal Tenancy Act (8 of 1885), Ss. 105, 
105«A, 106 and 109-A — Questions under 
S. 105 A investigated and determined — Deci- 
sion of Settlement Officer is subject to second 
appeaL 

If in any proceeding under S. 105, Bengal 
Tenancy Act. questions under S. i05-.\ have 
been investigated and determined, the decision 
of the Settlement Officer, though in form an 
order which settles a fair and equitable rent, 
does in substance embody a decision of ques- 
tions within the scope of S 105-A and conse- 
quently of S. 106 and is, therefore, sul>ject to 
second appeal. Case-law discussed. 

[P. 419. C. I.] 

(f ) Bengal Tenancy Act (8 of 1885), Ss. 105 A, 
106 and 109-A — Decision whether one merely 
settling rent — Each case depends on its own cir- 
cumstances — Whatever goes beyond that simple 
decision and decides particulars referred to in 
Ss. 105-A and 106 is subject to second appeal. 

Per Holm-,uoody J . — Each case must depend on 
its own circumstances and no general rule can be 
laid down as to what is or what is not a decision 
merely settling a rent. But whatever is found 
in any case to go beyond that simple decision 
and to decide any of the particulars referred to 
in S. 105-A or S. 106 of the Bengal Tenancy Act 
is open to second appeal. [P. 420, C. 2.I 
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Order of Reference.. 

1 hese appeals arise out of proceed* 
ings for the settlement of a fair and 
equiuble rent, and the substantial ques- 
tion in controversy between the parties 
is, whether the landlord is entitled to 
rent for the whole area ascertained by 
measurement to be within the tenants* 
holding at the rates mentioned in the 
^iibu/iyats, which were e.vecuted by the 
tenants for these holdings before the 
passing of the Tenancy Act. One kabii- 
liijat has been translated and laid before 
us as a sample of their tenures. This 
was e.xecuted by the tenant in respect of 
6 annas odd “ described in the schedule" 
and the tenant promised to pay Rs. 29 
odd as rent for the said lands “accord- 
ing to the description and rates given 
below." The schedule gave the area, 
boundaries and classification of each plot 
and ended in an abstract showing (/) the 
total area of each class of land, (ii) the 
rate of rent per area of that class, and 
(i 'U) the total rent payable for the area 
in each class. It was stipulated in the 
kabuiiyaf that the landlord could have 
the land measured within the term, and 
if the area or the classification was 
found to be wrong, the tenant would be 
bound to pay additional rent or be 
entitled to a reduction of rent, as the 
case might be. 


_ ^ - was held in Akbar AH 

Mian v. Musammat Him Bibi {2), cited 
abo\e, that in cases of this nature an 
appeal lay. The question, however, was 
not discussed and the decision proceeded 
on the principle of stare decisis, the 
rulings followed being Alat/iura Mohun 
Lahtri v. C/ma Sunday i Debi (3) and 
Rajkumar Bratap Sahay v. Ram Lai 
Singh {1) quoted above. The latter ruling 
is clearl}' in point. The facts were 
almost e.xactly the same as those of the 
case now before us. The decision in 
Mat/iura Mohun Lahiri v, Uma Sundari 
Debi (3) was under the unamended Act, 
but the principle on which it proceeded 
seems to us to be the same. Under the 
Act as it then stood, an appeal lay to this 
Court from the decision of a special 

Judge ‘in any case under S. 106." S. 106 

dealt with disputes o\'er the correctness 
of an entry in the Record of Rights (not 
being an entr}' of a rent settled), conse- 
quently disputes over an entry of a rent 
settled did not come within S. 106 and so 
could not be the subject of an appeal to 
■this Court. It was held, however, in the 
case cited that when, in proceedings 
taken on the application of a landlord 
for the settlement of rent, the liability of 
the tenants to pay rent on account of any 
alleged e.xcess area was decided, an ^ 
appeal lay to this Court. 


'The Settlement Officer, held that these 
stipulations in the kabuliyats regarding 
the payment of rent according to the 
result of a further measurement were 
valid and decided the point in contro- 
versy in favour of the plaintiff. The 
learned District Judge has reversed the 
Settlement Officer’s decision on that 
point and the plaintiff appeals. 

It appears to us that the Settlement 
Officers’ decision is in accordance with 
the principles laid down in Rajkumar 
Pratap Sahay v. Ram Lai Singh (i) and 
Akbar AH Mian v. Musammat Hira 
Bibi (2) with which, on this point, we are 
in agreement. On the merits, therefore, 
w’e think that the appeal should succeed. 

A preliminary objection, however, has 
been taken that no second appeal lies, on 
the ground that the decision of the District 
Judge is a decision settling a rent within 
the meaning of S. 109-A of the Bengal 


On the other hand, the opposite view 
was taken in Ramesivar Singh v. Bhoones- 
war Jha (4) and IV. M. Grant v. Ram 
Rakhar Bhagat (5) that in cases of that 
nature no second appeal lay. A reference 
to the papers of the last mentioned case 
shows that in it increased rent was 
claimed on the ground of an increase of 
area. In our opinion these two cases 
cannot be reconciled with the other cases 
mentioned above and the point can only 
be settled by a Full Bench. 

We would formulate the point as 
follows “When in a proceeding under 
S. 105 of the Bengal Tenancy Act, the 
Settlement Officer is asked to increase 
the rent under sub-S. (4) in accordance 
with the rules laid down in S. 52 
and the claim is refused, on appeal to 
the Special Judge, on the ground that the 
land of the tenant is not proved to be in 
excess of the area for which rent has 


(1) (1907) 5 C. L. J. 538. 

(2) (1912) 15 I, C. 332. 


(3) (1898) 25 Cal. 34. 

(4) (1906)33 Cal. 837. 

(5) (1910) 6 I. C. 501. 
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been previously paid, is a second appeal 
barred by S. log-A of the Act ? 

We make this reference in Appeal 
No. 577. The other analogous appeals 
will remain pending till this is disposed 
of. 

The Rules granted in these cases are 
discharged as no possible question of 
jurisdiction arises.” 

In the reference in S. A. No. 577 of 
1909 no one appeared for the respon- 
dents. Babu Upendra Lai Roy asked 
the permission of the Court to be heard, 
though he did not appear for the respon- 
dent in Second Appeal No. 577. on the 
ground that his clients who were respon- 
dents in analogous appeals pending till 
the decision of the Full Bench, would be 
affected. 

Babu Upendra Lai Roy was then per- 
mitted to help the Court as amic^is curicB* 
Maulvi Nut’Ud-din Ahmad, on similar 
prayer under similar circumstances was 
told by their Lordships that if, after 
hearing Babu Upendra Lai Roy, their 
Lordships thought it necessary they, 
would hear him. 

Babu Dwarkanatk Chakravarti (with 
him Babus Chandrakanta Ghosh, Grija 
Prossanna Roy Chowdhury and Nilkanta 
Ghosh), for the Appellant, reads the 
Order of Reference. 

S. 109-A, Clause (3), Bengal Tenancy 
Act, allows a second appeal — appeal lies 
from decision on particulars of a tenancy 
which are ancillary “ to settlement of 
rent.” 

The scheme of Chapter X of the 
Bengal Tenancy Act, if carefully examin- 
ed, shows that the Legislature did not 
intend to exclude second appeals. In a 
case like this the question is not one of 
merely " settling rent.” 

The decision in the present case was 
not a mere settlement of rent, it was a 
decision on the rights of the parties to 
alter the rent on the special conditions 
and incidents of the tenancy, vide S. 102, 
Clause (h) — “ Special conditions and 
incidents, if any, of the tenancy.” 

The decision of the Settlement Officer 
really falls within the purview of S. 106, 
Bengal Tenancy Act, and is, therefore, 
subject to second appeal. It is not a 
decision merely under S. 105, Bengal 
Tenancy Act; it falls within S. 105-A 
which was not present in the old Act. 

[Sanderson, C. J, — Within what 
Clause of S. 105-A would this case fall ?] 


Clause (/) would cover this case. 
[Mookerjee, J. — Clause (a) might 
apply to this case.] 

S. 106 lays down the procedure to be 
followed when there are disputes as to 
incidents and conditions of a tenancy. 

A Settlement Officer has two duties: 
(i) to decide disputes, (2) to settle fair 
rent. 

Final settlement of rent is not open to 
second appeal, but second appeal lies 
from the first point, znz., deciding dis- 
putes as to incidents of a tenancy. 
Refers to proviso to S. 105-A: Many dis- 
putes which might arise under S. 106 can 
also be raised and decided under S. 105. 
If in settling rent under S. 105, the 
Settlement Officer decides any of the 
disputes under S. 106, then so far as 
these preliminary matters are concerned, 
a second appeal will lie but when the 
final settlement of rent does not involve 
decision of disputes falling under S. 106, 
it is not open to second appeal. 

Reads proviso to S. log-A. The High 
Court can alter the finding as to any of 
the particulars which are ancillary to the 
settlement of rent. This proviso shows 
that second appeal lies in a case like 
this. 

By the conditions of the kabuliyat in 
the present case, the landlord has the 
right to increase rent when on remeasure- 
ment the area is found more. The area 
mentioned in the kabuliyat is not con- 
clusive. 

[Sanderson, C. J. — The present ap- 
peal is not against an order settling 
rent.] 

The present appeal is against an order 
deciding “ particulars ” mentioned in 
S. 109-A. We base our claim upon the 
terms of the kabuliyat executed by the 
tenants. When there is no special con- 
tract between the parties, then only a 
simple settlement of fair rent is con- 
ceivable. 

[Sanderson, C. J. — The Settlement 
Officer only finds whether there is excess 
land.] 

Yes, my Lord, he then proceeds to find 
what should be the rent. 

Bajkumar Pratap Sahay v. Ram Lai 
Singh (i) and Akhar Ali Mian v. Hira 
Bibi (2) (last paragraph) are in support 
of my contention. 

Further, Rajkumar Pratap Sahay v. 
Bam Lai Singh (x) has been already 
approved in the Full Bench decision 
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reported as Pirthi Chand v. Basarat 
Ali (6). So there is no condict, I submit, 
on this point- 

The present appeal is after amendment 
of the Act that is, after S. io5*A was 
introduced. 

The point was decided previously and 
those decisions. Rajkumar Pratap Sahay 
V. Bam Lai Sinrjh (i) and Mathura 
Moluin Lahiri v. Vma Sundari Debi (3), 
were approved by a Full Bench, vide 
Pirthi Chand v. Basarat Ali (6). 

Babu Upendra Lai Boy, for the Res- 
pondents. — Reads S. 109-A, Clause (3). A 
decision under S. 105 is a decision settling 
rent and a second appeal is, therefore 
barred by S. 109-A, Clause (3). Further, 
under S. 100 of the Civil Procedure Code, 
no second appeal is allowed on questions 
of facts. In this particular case, the 
decision as to whether the tenant had 
excess land or not is a finding of fact 
and, therefore, no second appeal lies. 

[Woodroffe, J. — 'I'his is no answer to 
the point of preliminary objection.] 

[Mookerjee, J. Then you assume that 
a second appeal is competent?] 

Babu Upendra Lai. 'Fhere is a distinct 
finding of the Special Judge that there 
was no excess area. 

[D. Chatterjee, J. I'he Settlement 
Officer settled rent for the whole holding 
and not for the excess part only. Do 
you suggest that a decision as to “ parti- 
culars ” of a tenancy is a finding of 
fact ?] 

[Mookerjee, J.--This point is beyond 
our jurisdiction. The referring Court 
says in the order of reference “ on the 
merits, therefore, we think that the appeal 
should succeed.’’] 

Babu Upendra Lal~ Bameswar Singh 
V. Bhoonesxcar Jha (4) and W. M. Grant 
v. Bam Bakhar Bhagat (5) decide that no 
second appeal lies 

Maulvi Bur-ud'din Ahmad, followed. - 
The main decision in this case is in effect 
a decision settling rent and not settling 
particulars of a tenancy. Hence no 
second appeal lies under S. 109-.A, 
Clause (3). The mere fact that in set- 
tling fair rent, the Settlement Officer 
applied S. 52 of the Act would not take 
his decision out of the purview of S- 105. 
The finding of the Special Judge in 
appeal that there was no excess land, 


(6) (1910) 37 Cal. 30 = 3 I. C. 449 (F. B,). 


does not put his decision outside the 
scope of S. 105. The question is one of 
settling fair rent and nothing more and 
there is no second appeal. The Settle- 
ment Officer and the Special Judge might 
proceed upon various grounds to settle 
fair rent and the question whether second 
appeal lies or not does not depend upon 
what grounds the fair rent was settled, 
vide Bameswar Singh v. Bhooneswar 
Jha (4) and Dhi/nmun Panday v. Newas 
Proshad Singh Bahadur (7). In the case 
of Mathura Mohun Lahiri v. Uma Sundari 
Debi (3) and Bajkumar Pratap Sahay v. 
BamLal Singh (i), there was no settlement 
of rent at ail : and moreover in the case of 
Mathura Mohxin Lahiri v. Uma Sundari 
Debi (3) there was doubt as to under what 
section the proceeding was instituted, 
whereas the case of Rameswar Singh v. 
Bhoones7var Jha (4) is exactly in point. 

'I'here are .some earlier decisions in my 
favour. VIZ., Shewbarat Koex' v. Nirpat 
Boy is) and Lala Kirut Narain v. Paluh- 
dhari Pandey (9), which were not consi- 
dered in Mathura Mohun Lahiri v. Uma 
Sundari Debi (3) cited by the other 
side. 

Babu Dwarkanath was not heard in 
reply. 

Judgment of the Full Bench. 

Sanderson, C. J. — The question which 
was referred to this Court relates to a 
preliminary point as to whether there was 
a second appeal under the circumstances 
of this case, and it is stated at page 2 of 
the paper-book before me as follows : 

When in a proceeding under S- IC5 of the 
Bengal Tenancy Act, the Settlement Officer is 
asked to increase the rent under sub-.S. (4) in 
accordance with the rules laid down in S. 52, and 
the claim is refused, on appeal to the special 
Judge, on the ground that the land of the tenant 
is not proved to be in excess of the area for 
which rent has been previously paid, is a second 
appeal barred by S. log-A of the Act ?” 

The Settlement Officer had decided that 
the tenants were in possession of land 
which was in excess of the area mentioned 
in the tenancy agreement. The tenancy 
agreement provided that the landlord 
could have the land measured within the 
term, and if the area or the classification 
was found to be wrong, the tenant would 
be bound to pay additional rent or be 


(7) A. I. R. (1914) Cal. 48 — 20 I. C. 841. 

(8) (1889) 16 Cah596. 

(9) (1890) 17 Cal. 326. 
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entitled to a reduction of rent, as the case 
might be. The Settlement Ofticer held 
that by reason of that provision it was 
open to the landlord to have the matter 
of the area enquired into. He, therefore, 
proceeded to enquire into it, and held, as 
1 have already said, that the tenants were 
in fact in possession of excess land. 

The tenants thereupon appealed to the 
Special Judge, who reversed the decision 
of the Settlement Officer upon the question 
as to whether the tenants were in posses- 
sion of e.xcess land. He then proceeded 
to deal with the rates of rent with regard 
to the lands which were specified in the 
tenancy agreement. His judgment is to 
be found at pages 26 and 27 of the paper- 
book of Appeal No. 2915 of 190S. I need 
not read it. He begins his judgment, 
with regard to the first finding in this 
way, Next comes the question of whe- 
ther the tenants have been found to be in 
possession of any excess land ; ' and his 
conclusion is that 

“for the reasons I hold that the Settlement 
Officer was wrong in finding that the tenants, or 
any of them, are in possession of excess land.” 

Then at page 27 he proceeds to deal 
with the question of rent. Now. the 
decision of this question depends upon a 
few sections of the Bengal I'enancy .Act 
which I propose to read. The first 
section to which I need draw attention is 
S. 52. I do not intend to read but merely 
mention it, for the purpose of showing 
that I have not forgotten it. S. 105, 
sub-S. (i), provides that 

“when, in any case in which a settlement of 
land revenue is not being made or is not about 
to be made, either the landlord or the tenant 
applies, within two months from the date of the 
certificate of the final publication of the Record 
of Rights under S. 103- sub-S. (2), for a 
settlement of rent, the Revenue Officer shall 
settle a fair and equitable rent in respect of the 
land held by the tenant. ” Then S. 105-A, pro- 
vides, ” Where, in any proceedings for the 
settlement of rents under this part, any of the 
following issues arise: — (<z) whether the land is, 

or is not, liable to the payment of rent, 

, the Revenue Officer shall try and decide 

such issue and settle the rent under S. 105 
accordingly. ” 

Then S. 109-A, sub.S. (3), provides 

” sub)ect to the provisions of Chapter XLII 
of the Code of Civil Procedure, an appeal shall 
lie to the High Court from the decision of a 
Special Judge in any case under this section (not 
being a decision settling a rent) as if he were a 
Court subordinate to the High Court within 
the meaning of the first section of that Chapter; 
Provided that, if in a second appeal the High 
Court alters the decision of the Special Judge in 
respect of any of the particulars with reference 
to which the rent of any tenure or holding has 

1916 Cal .— 53 & 64 


been settled, the Court may settle a ne%\ r -111 
for the tenure or holding” 

and so on. 

Now in my judgment, S. loq-A, clearly 
contemplates an appeal from the special 
Judge to the High Court, with relerunce 
to the particulars in respect of which the 
decision which settles the rent is given. 
It was argued by the learned Vakil who 
appeared for the appellant that the 
matter upon which the judgment was 
given in this case was a particular with 
reference to which the rent of any tenure 
or holding has been settled, or to put in 
the negative way, it was not merely a 
decision settling a rent. I agree with his 
contention. I can quite see that a matter 
such as this between the landlord and 
tenant may be a matter of great import- 
ance, w'hich may involve not only a 
question of fact but a question of law. 
as it seemed to me the question in lhis| 
case did involve a question of fact as well 
as of law. First of all, it was alleged that 
under the terms of the agreement the land- 
lord was entitled to go beyond the area 
which was specified in the agreement, and 
wasentitled to have the area of the land 
remeasured and settled, which was clearly 
a question of law’ ; and it also involved the 
question of fact whether the area con- 
tended for by the landlord w’as the right 
one or that contended for by the tenant 
W’as the right one. 

For these reasons 1 come to the con- 
clusion that that part of the judgment of 
the special Judge in which he overruled 
the judgment of the Settlement Officer 
was not merely a decision which settled 
the rent. Therefore, there w'as an appeal 
from the decision of the Special Judge to 
the High Court. The conclusion at which 
I have arrived upon a consideration of 
these sections is supported by the deci- 
sions which were cited on behalf of the 
appellant. Tt is only necessary for me to 
say, therefore, that the answer which, in 
my opinion, ought to be given to the 
question that has been referred is that 
ihe appeal in this case is not barred by 
S. 109-A of the Act. 

I, therefore, think that the appeal 
ought to be entertained, and having been 
entertained it ought to be allowed, and 
the decision of the Settlement Officer 
restored, with costs including those of both 
of thisreference and in the Division Bench, 
hearing fee, one gold mohur for each 
hearing. 
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Woodroffe, J. — [ agree that the ques- 
tion referred to us should be answered in 
the negative and, therefore, an appeal 
lies. On the merits also, as is stated in 
the referringorder, I think that the appeal 
should succeed. 

Mookerjee, J. — The question referred 
for decision by this Full Bench has been 
framed in the following terms : — 

When, in a proceeding under S. 105 of ihc 
Bengal Tenancy Act, the Settlement Ofticer is 
asked to increase the rent under sul)-S (4) in 
accordance witli the rules laid down in S. 52, 
and the claim is refused, on appeal to the 
Special Judge, on the ground that the land of 
the tenant is not proved to be in excess of the 
area for which rent has l>een previously paid. i> 
a .second appeal l^arred by S. I09-A of ilie .Act 

In iny opinion, this question should 
be answered in the negative, on true 
interpretation of sub-S. of S. loq-A 
of the Bengal 'I'enancy .\ct. 'I'hat sub- 
section provides that : 

“ Subject to the provisions of t'hauter XLII 
of the Code of Civil Breoedure of 18S2. an 
appeal shall lie to the High Court from the 
decision of a Special Judge in any case under 
this section (not being a decision settling a rent) 
as if he were a Court subordinate to the High 
C?ourt within the meaning of the first section of 
that chapter.” 

In the case before us. proceedings were 
initiated under S. 105, which is mentioned 
in sub-Ss. r and 2 of S. 109-A. Conse- 
quently an appeal lies to this Court from 
the decision of the Special Judge provid- 
ed his decision is not “ a decision settling 
a rent. ’ 

'I’o determine the precise scope of this 
expression, it is necessary to examine 
brieriy the scheme of Chapter X of the 
Bengal Tenancy Act, in which S. 109-A 
finds a place. This Chapter is divided 
into four parts- 'I'he first part, which 
treats of the preparation and publication 
of the Record of Rights comprises 
Ss. loi to 103-B. The second part, con- 
tains Ss. 104 to 104-J and deals with 
questions of settlement of rents, prepara- 
tion of settlement rolls, and disposal of 
objections, in cases where a settlement of 
land revenue is being or is about to be 
made. The third part, which includes 
S. 10s to S. 109-A, treats of settlement 
of rents and decision of disputes in cases 
where settlement of land revenue is not 
being or is not about to be made. The 
fourth part, which covers Ss. 109-B to 
ixS-A, embodies supplemental provisions. 


Consequently, when a Record of Rights 
has been prepared and finally published 
under sub-S. 2 of S. 103'A, if, as in the 
case before us, a settlement of land 
revenue is not being or is not about to be 
made, it is open to the parties, landlord 
or tenant, to initiate proceedings, either 
under S. 105 or under S. 106. S. 106 
enables them to institute a suit before a 
Revenue Officer to challenge the correct- 
ness of the entries made in the Record of 
Rights, 'i'his may be regarded as a 
procedure for a direct challenge of the 
entries in the record. If a proceeding is, 
on the other hand, instituted under S. 105 
for a settlement of the rent by the 
Revenue Officer, the duty is cast upon 
him to settle a fair and equitable rent in 
respect of the land held by the tenant. 
Such a proceeding may follow the result 
of a suit, if any, instituted under S. 106 or 
recourse may be had to it without the prior 
institution of a suit under that section. In 
the latter event, there may be an indirect 
challenge of the correctness of the 
entries in the Record of Rights. The 
provisions for this contingency is embo- 
died in $. los-A, which authorises the 
investigation of specified particulars in 
the course of settlements of fair rent under 
S. 105, provided there has been no prior 
decision upon those questions in a suit 
under S. 106. 

The history of the introduction of 
8. 105-A, which was explained in the 
judgment of the Full Bench in Pirthi 
C/iand V. Basarat All (6) and later on 
summarised in Dhunmun Panday v. Newas 
Proshad Singh Bahadur (7), throws light 
upon the solution of the question raised 
before us. It Nvas pointed out in these 
cases that although S. 105 did not by 
itself, in its original form, contemplate 
an investigation into the question of 
correctness of the entries in the Record 
of Rights, yet a practice had grown up in 
proceedings under that section to decide 
questions which, the Legislature con- 
templated, should be determined by a 
suit under S. 106. To put the matter 
in another way, the parties were placed 
in the same position as if a suit under 
S. io6 and a proceeding under S. 105 
had been simultaneously instituted and 
consolidated, and an amalgamated trial 
held for the investigation of the question ^ 
of fair and equitable rent. This led to 
the enactment of S. los-A, which regu- 
larises the practice that had gradually 
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developed, and the Revenue Othceris, 
while seized of proceedings under S. 105, 
were expressly authorised to determine 
questions mentioned in S. 105-A which, 
in the ordinary course, would form the 
subject of an enquiry under S. icG. 
This conclusively answers the objection 
suggested in the course of the argument 
that the Settlement Officer in the case 
before us had no jurisdiction to deter- 
mine the question of excess area : 
Dhunmun Pa 7 uiay v. Neioas Proshad 
^Singh Bahadur (7). It follows accord- 
iingly that if in any proceeding under 
S. 105, questions under S. los'A have 
been investigated and determined, the 
order of the Settlement Officer, though 
jin form an order which settles a fair 
.and equitable rent, does in sub- 
stance embody a decision of questions 
within the scope of S. 105-A, and conse- 
quently of S. 106. If the order is of that 
description, we cannot reasonably hold 
that the decision of the Settlement Officer 
is a decision merely settling a rent within 
the meaningof S. 109 A: and consequently 
not liable to be challenged by way of 
second appeal to this Court. We cannot 
be invited to sacrifice substances to form, 
to look merely at the label and not the 
•contents of the adjudication. If the 
questions specified in S. los-A had been 
decided in a suit under S. 106. the deter- 
mination by the Revenue authorities 
would not be final : the appellate decision 
of the Special Judge would be liable to 
be tested in second appeal to this Court. 
It cannot, on principle, make any differ* 
•ence that those very questions have been 
determined by the very same authorities 
in a proceeding under S. 105. This view 
is amply borne out by the proviso to 
S. log-A, which contemplates the possibi- 
lity of interference by the High Court 
with the determination by the Revenue 
<)fficer and the Special Judge of the par- 
ticulars essential for a settlement of fair 
and equitable rent. In the case before 
us, the substantial question in controversy 
between the parties was w'hether the 
tenant was liable to pay rent in respect 
of what may be compendiously called 
excess land.** The case for the land- 
lord was that the area in the occupation of 
the tenant exceeded the area mentioned 
in the contract of tenancy. The land- 
lord, consequently, claimed assessment 
of rent on the difference between these 
two areas and prayed that a fair and 


equitable rent might be settled in respect 
of all the lands in the holding. I’he 
tenant repelled the suggestion that he 
was in possession of excess lands. 1 he 
Settlement Officer came to the conclusion 
that the tenant was in occupation of ex- 
cess area, in other words, that the area in 
his occupation exceeded the area for which 
the rent had hitherto been paid by him ; 
and he assessed fair rent on this basis. 
I’pon appeal, the Special Judge has 
reversed that decision. Consetiuenlly, 
althougli the decision of the .'special 
Judge has settled a fair and equitable 
rent, it has also determined a question of 
fundamental importance to the parties, 
namely, what are the lands liable to be 
.assessed with fair and equitable rent : 
clearly, a .second appeal is not barred 
with regard to the determination of the 
latter question. 

The distinction 1 Itave ju.st explained wa.s 
recognised as early as 1S97 in Miiihura 
.hohun Liihiri v. Uma Sundari Vebi (3) 
where a question arose, whether the 
tenant was in occupation of excess land. 
The answ'er depended upon the determin- 
ation of the length of the standard pole 
used for measurement of the land. I'he 
Court of first instance went into this 
question and came to a finding ; but upon 
appeal, the Especial Judge declined to 
investigate the matter. This Court held 
that a second appeal was competent, as 
the question was in essence not of fair 
and equitable rent, but of the area of the 
land included in the tenancy. Mr. Justice 
Maepherson observed that the appeal 
did not rai.se any question as to what the 
fair and equitable rent was, but it did 
raise questions as to a matter w'hich must 
be decided before the Settlement Officer 
could settle the amount of rent payable, 
namely, the area of the land in respect of 
which the landlord was entitled to have 
the rent assessed. I'his view was followed 
in the cases of JHojhumar Praiap Sahay 
v.Bavt^Lal Singh (i), Ahbar AH Mian 
v. Mnsammat Hira Bibi {2),Lakhi Naratn 
Sarojigi v. Sri Ram Chandra Bhunya (10) 
^nd Dhunmun Pandey v. Newas Proshad 
Singh Bah ad-ur {-j). 'I'he same principle 
underlies the decision of the Full Bench 
in Pirthi Chandw. Basrat AH ( 6 ), where 
the Courts below had decided a question 
falling within the scope of Clause (c) of 
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S. 105-A, namely, a question as to the 
status of the tenant. 

It has been argued, however, that a 
different view was taken in Shewbarai 
Kof‘.r\. Nirpat Boy ( 8 ), Lala KiratNarain 
V. Palukd/iari Paiidey (9), Ramesivar 
Sing/t w Bhoonesicar .//icr (4) and Tf'. il/. 
Grant v. Ram Rakhar Bhagat (5). In 
my opinion, this contention is based upon 
an erroneous interpretation of the deci- 
sions mentioned. The case of S/iewbarat 
Koer V. Nirpat Roy (8) plainly indicates 
that the question raised there related to 
the rent settled and not to matters now 
included in S. 105-A. I'his is empha- 
sised in Lala Kirat Narain v. Palukd/iari 
Pondey (g), where Mr. Justice Ghose 
expressly stated that no question arose 
before him as to the particulars entered 
in the Record of Rights : in fact, the 
question related exclusively to what was 
the fair and equitable rent. This, so far 
as I can gather, was also the view adopt- 
ed in Rameswar Singh v. Bhooneswar 
Jha (4) and W, M. Grant v. Ram Rakhar 
Bhagat (5). I feel no doubt, accordingly, 
that the question propounded for the 
idecision of the Full Bench should be 
answered in the negative. 

As regards the merits, it has been 
argued that Chapter XLII of the Civil 
Procedure Code of 1882, mentioned in 
sub'S. 3 of S log-A, which has now been 
replaced by S. 100 of the Civil Procedure 
Code of 1908, effectively bars the present 
appeal. There is plainly no force in this 
contention. Sub-S. 3 of S. io9'A merely 
provides that if the appeal is otherwise 
competent, it is to be heard as an appeal 
from appellate decree, subject to the 
rules laid down in that behalf in the 
Civil Procedure Code, in other words, 
this Court can interfere in an appeal of 
this description, only if the decision of 
the lower Appellate Court involves an 
error of law. In this connection, our 
attention had been drawn to a passage in 
the judgment of the Special Judge where 
he states that the tenant was not in 
occupation of any e.xcess land. At first 
sight, this may bear the appearance of a 
finding of fact not successfully assailable 
in second appeal. But, upon closer 
examination, it appears that the finding 
involves an error of law. The Special 
Judge has held in substance that the 
tenant is not in occupation of excess 
land, because he must be deemed under 
his contract to be in occupation of the 


area mentioned therein. This overlooks 
the fundamental point that the contract 
itself provides that the landlord will be 
at liberty to re-measure the lands. The 
lands have been actually re-measured 
in the Settlement proceedings under 
Chapter X of the Bengal Tenancy Act, 
and the landlord claims assessment of 
fair rent on the area so determined by the 
Revenue Authorities, which must, prima 
Jade, be deemed correct under S. i03-B. 
Phe tenant defendant might possibly, 
either by the institution of a suit under 
S. 106 or by way of objection in this 
very proceeding, have established that 
the entry in the Record of Rights was 
erroneous ; but he has not done so. Con- 
sequently, the landlord was entitled to have 
fair rent assessed on the basis of the area 
as found by the Settlement Officer, and 
this was the view accepted by him. 

In my opinion, this appeal must be 
allowed, the decree of the Special Judge 
reversed and that of the Settlement 
Officer restored with costs throughout. 

Holmwood, J. I agree with the judg- 
ment delivered by the learned Chief 
Justice that in the case before us a second 
appeal does lie under S. 109-A. I am of 
opinion that each case must depend on 
its own circumstances and that no 
general rule can be laid down as to what 
is or what is not a decision merely settling 
a rent. But it is clear that whatever is| 
found in any case to go beyond that 
simple decision and to decide any of the 
particulars referred to in S. 105-Aor S. ro6 
of the Bengal Tenancy Act is open to 
second appeal. I also agree with my 
learned brother Mookerjee that there is 
no real confiict in the decisions that have 
been cited before us on either side. 

I. therefore, agree that the appeal 
should be allowed and the judgment and 
decree of the Settlement Officer restored 
with costs. 

D. Chatterjee, J. T agree in answer- 
ing the question referred to us in the nega- 
tive. I think the proviso toS. 109-A sup- 
plies an importantclue to the explanation 
of the bar to second appeals imposed in 
Clause {3) of the section. This proviso 
is to the effect that if in a second appeal 
the High Court alters the decision of the 
Special Judge in respect of any of the 
particulars with reference to which the 
rent of any tenure or holding has been 
settled, the Court may settle a new right 
for the tenure or holding, etc. This^ 


1916 


Nahadiv Chandra Nandi v . Secretary op State Calcutta 421 


therefore, contemplates the case of 
appeals to the High Court lying in cases 
in which rents have been settled, not 
against the order settling the rent but 
against the decision of the Court upon 
the particulars in respect of which the 
order settling the rent has been passed. 

In view of this distinction made by the 
section itself the controversy that appeals 
against orders resulting in the settlement 
of rent are barred, does not seem to be 
sound. 

Then with regard to the merits of the 
case it has been contended that there is 
a finding of fact which will prevent our 
interference in second appeal. I hat 
finding of fact is that the tenant is not in 
possession of excess lands. This to my 
mind upon the facts of this case is an 
apparent finding of fact but based upon 
an erroneous view of the legal rights of 
the parties as determined by the contract 
entered into by them and is, therefore, 
liable to examination in second appeal. 
V.B./R.K. 

Beference ansicered in the negative. 

A. I. R. 1916 Calcutta 421 

HOLMwcioi) AND Imam, JJ. 

Nabadip Chandra Nandi and others 
Petitioners. 

V. 

The Secy, of State — Opposite Party. 

Civil Rule No. 678 of 1915, decided on 

3rd January, 1916, against the Order of 

Settlement Ofl&cer, Midnapore, dated 

19th February, 1915. 

CivU P,C. (5 of IMS), O. l6,Rr. lOandlZ- 
Order under 0. 16, R. l2-^Nature of. 

No order under O. i6, K. 12, Civil I’roce 
dure Code, 1908, can possibly be made until the 
procedure laid down in K. 10 has been followed 
where that rule applies. (P. 422, C. i.] 

Bepin Behary Ghose and Jyotish 
Chandra Hazra — tor Petitioner. 

Bam Charan Mitra — for Opposite 
Party. 

Facts. — This Rule w'as issued by N.R. 
Ohatterjea and Roe, JJ., on the 9ih of 
July, 1915 upon the Assistant Settlement 
Officer and the Settlement Officer of 
Midnapore to show cause why the order 
of the Assistant Settlement Officer impos- 
ing a fine of Rs. 100 on each of the tw'o 
brothers Nabadip Chandra Nandi and 
Adhar Chandra Nandi (petitioners) and a 
•daily fine of Rs. 3 on each of them and 


the order of the Settlement Othcer in 
appeal modifying the order of the Assis- 
tant Settlement Officer, should not be set 
aside on the ground that both the orders 
were passed without jurisdiction. 

The material facts as they appear from 
the verified petition of Nabadip Chandra 
Nandy and -\dhar Chandra Nandy madc 
to the High Court under S. iiSt Civil 
Procedure Code, and S. i 5 of the Charter 
Act were as follows. 

The two petitioners, who were the pro- 
prietors of Mahal Saridashpur in the 
District of Midnapore, were served wilha 
notice sent by post in a registered cover 
by the .Assistant Settlement Officer of 
Midnapore to produce certain chitahs, 
jamabandi and collection papers relating 
to the aforesaid Mauza Saridashpur, in 
which survey and settlement operations 
under Part II, Chapter X, of the Benpl 
'I'enancy .Act were going on. 'I'he notice 
required them to produce those papers on 
the ist November, 1914. but the notice 
itself reached the petitioners on the 2nd 
of that month. So the petitioners, finding 
it physically impossible to comply with 
the requisition, sent a petition in a regis- 
tered cover to the .Assistant Settlement 
Officer asking for time till the 6lh 
November. .An amnmkhtear of the peti- 
tioners was sent to the Assistant Settle- 
ment Officer who arrived on the 6th at the 
camp of that Officer with all the papers in 
their s/ieW5f«. But the papers required 
were not filed, whereupon a proceeding for 
non-compliance with the notice served 
upon the petitioners by post was drawn 
up by the Assistant Settlement Officer, 
with the result that each of the peti- 
tioners was fined Rs. 100 and a daily fine 
of Rs. 3. On the 25lh of December, 1914. 
a distress warrant was issued for Rs. 500 
against the petitioners for realisation of 
the amount of the accumulated fines. 
The petitioners then appealed to the 
Settlement Officer, who reduced it to 
Rs. 314. .An appeal was then preferred 
to the Commissioner of Revenue, Burd- 
wan Division, against the orders of the 
Assistant Settlement Officer and the 

Settlement Officer, but this appeal was 
dismissed on the ground that no appeal 
lay to him. The petitioners then moved 
the High Court and obtained this Rule. 

Judgment. — We are of opinion that 
this Rule must be made absolute on the 
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ground on which it was issued. In the 
■jirst place, there was no summons upon 
any body to produce the documents, and 
therefore. <). lO, R. lo. did not apply, 
land secondly, if O. r6. R. lo. did apply, 
the procedure laid down in that rule was 
inot toliowed, and until it was followed, 
no order under R. 12 could possibily be 
made. The Civil Courts. :ind parti- 
cularly the peripatetic Settlement Courts 
which eause a large amount of distur- 
bance to local interests, cannot be too 
carelul to follow the provisions of law 
strictly as regards summoning persons 
and documents before them. It appears 
to us that the proceedings of the .\ssis- 
tant Settlement Officer and the Settle- 
ment Ofiicer affirming them were wholly 
without jurisdiction and must be set aside; 
and if thr Assistant Settlement Ofiicer 
requires any documents from the peti- 
tioners he must proceed strictly in accord- 
ance with law. 

The Rule is made absolute with costs 
to the petitioners, two gold mohurs. The 
fine, if paid, must be refunded. 

V.I!./U.K. 

Bute made absohUe. 

A. I. R. 1916 Calcutta 422 

CIIAITEKJKF. AND NKWHOL'I.D. JJ. 

Batan Bihnri — Rlaintift’. 

V. 

Tjfil Sarakar and others — Defen- 
dants. 


not have been entertained, made a reference 
under O. 46, K. 7. Civil Procedure Code, to 
the High Court, the High Court refused to 
accept the reference on the ground that no case 
was made out for its interference on a question 

[P. 423, C, I.] 

l^onniotha jVath Boy — for Defendants. 

Judgment. — I'liis is a reference from 
the District Judge of Decca under O. 4.6. 

R. 7. 

A suit was brought in the Small Cause 
Court for recovery of damages against the 
defendant, who is said to have held some 
land under a contract to take half the 
proceeds as remuneration for his labour 
and expense. That was the case of the 
plaintiff. The defendant said that the 
case could not be tried by the Small 
Cause Court but he did not set up any 
special plea as to his being a tenant 
and. therefore, not amenable to the 
jurisdiction of the Small Cause Court. 
L poll the evidence, the learned Small 
Cause Court Judge found that the defen- 
dant was a servant who was remunerated 
by the receipt of half the produce. Upon 
that finding he gave a decree to the 
plaintiff'. 


I here was an application to the 
District Judge for making a reference 
and he has made this reference. Accord- 
ing to the learned Judge, the finding of 
the Trial Court as regards the nature of 
the suit is erroneous and the defendant 
ought to have been held to be a tenant 
against whom the present suit could not 
be entertained. 


Civil Reference No. 6 of 1916. decided 
on 8th May, 1916. made by Dist. Judge, 
Decca. 

(a) Civil P. C. (5 of 1908), O. 46, R. 7— 
Reference by District Judge on findings of Small 
Cause Court is competent. 

'i'he (,'ourt of Small Causes is a Court sub 
ordinate to the District Judge, so the District 
Judge is competent to make reference of cases 
tried by the Small Cause Court to the 
High Court under O. 46, k. 7. Civil Procedure 
Code. |P. 423. C. 2, : 

(b) Civil P. C. (5 of 1908), O. 46, R. 7— Refer 
ence by District Judge under O. 46, R. 7 — On 
finding by Court of Small Causes — No case for 
interference held to be made. 

Where the Court of Small Causes, upon 
evidence, came to the conclusion that the defen- 
dant was a servant remunerated by a part of the 
proceeds of the land and the District Judge, 
holding that the conclusion of the Small Cause 
Court as regards the nature of the suit was 
erroneous and that the defendant ought to have 
been held to be a tenant against whom the 
plaintiff’s suit in the Small Cause Court could 


U has been contended by the learned 
Vakil who appears against the reference, 
.first, that the reference is incompetent, 
and secondly, that the reference ought not 
to have been made under the circum- 
stances of the case. 

As regards the Jirst point, we do not 
think it can be maintained that the Court 
of Small Causes was not a Court Sub- 
ordinate to the District Judge, and O. 46, 

R. 7, contemplates a reference, of cases 
tried by the Small Cause Court, by thej 
District Judge. 

As regards the second point, we see that 
the Trial Court upon evidence, came to the 
conclusion that the defendant was a ser- 
vant remunerated by a part of the pro- 
ceeds of the land. That was a finding of 
fact upon evidence before him, and unless ^ 
we deem it expedient and proper to set 
aside that finding, we do not see our way 
to accept the reference by the learned. 
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District Judge. In cases of revision 
junder S. 115, Civil Procedure Code, or 
under S. 25 of the Small Cause C-ourts 
iAct, we do not generally interfere with 
landings of fact arrived at by the rirst 
Court if those findings are supported by 
jevidence before the Court, and in this 
'particular case, we do not think that any 
.case has been made out for our inter- 
'ference on a question of fact. 

In this view of the case, we discharge 
the reference with costs, one gold mohin . 

V.B./R.K. 

Reference discharged. 

A. 1. R. 1916 Calcutta 423 

MOOKERJEE AND N’EtVHOULD. JJ. 

Punit Narayaii Shigh and others — 

Appellants. 

V. 

Bajkumari Godabari Koeri and another 
— Respondents. 

Appeal No. 163 of 1913* decided on 
i2th August, 1915* from the Original 
Order of Sub-Judge, Gaya, dated i^th 
March, 1913. 

Hindu Law— Debt*— Widow— Personal decree 
against widow — Her life estate only passes but 
when sued as representing estate^ the estate 
passes in execution — Test of intention is fraine 
of the suit — Addition of reversioners as party b 
sore indicatioo but it U not the only mode. 

Where a suit against a female heir is founded 
upon a purely personal debt or contract of her 
own, the decree can only be against her own 
personal property and a sale in execution of such 
a decree can only convey her own interest in the 
property. 

But in order tha, a decree may operate against 
the estate, the suit must be so framed as to 
show that it is not merely a personal demand 
upon the female in possession, but that it is intend- 
ed to bind the entire state and the interests of 
all those who come after her. 

The test is not merely whether the female heir 
could have been sued, but whether she was in 
fact sued, in a representative capacity. If the 
reversioners be joined as parties, the fact would 
aRord clear indication that the creditor intends 
to make the inheritance liable and nut to restrict 
his remedy to the qualified interest of the 
female heir. But it is not essential that the 
reversioners should be joined ; the frame of the 
suit, the judgment and decree may show that the 
proceeding is not against the female heir per- 
sonally but against her as the representative of 
the estate of the last full owner. 

(p. 424, C. I & 2 .J 

Mohendra Nath Boy^ Ganes Dut Singh 
and Sftcotta?u2an iJoj/ — for Appellants. 


Diuarka Nath Chakrabnrti and Chayidra 
Sekhar Prosad Singh -for Respondents. 

Mookerjee, J.— I'his is an appeal by 
the decree-holders against an order 
which decides that they are not entitled, 
in execution of a decree for money 
obtained by them against Rani Sundar 
K-oer on the lOth May, 1911, to pro- 
ceed against the estate of her husband, 
now in*^ the hands of his two daughters. 
The facts material for the determination 
of this question are not in controversy. 

On the 2olh I-'ebniary, 1903. 

Sundar Koer executed a usufructuary 
mortgage in favour of I'unit Narain 
Singh fora loan of Rs. 25,000. The mort- 
gagee paid Rs. 1,500 in cash and retained 
The balance for payment of a decree 
obtained by one Baldeo Lai against the 
mortgagor on the i8th February. 1903. 
I'he usufructuary mortgagee was sub.se- 
quently deprived of possession of the 
hypothecated properties as the result of 
a dispute between the mortgagor and her 
brother-in-law, which culminated in the 
Court of Wards taking charge of the 
entire estate. The usufructuary mortga- 
gee was consequently driven to insti'iute 
a suit on the 2nd January, 1911, against 
the mortgagor Rani Sundar Koer for 
recovery of the money advanced by him. 
He claimed only Rs. 17,500 as the princi- 
pal amount, namely, Rs. 1,500 paid in 
cash to the lady and Rs. 16,000 paid to 
the decree-holder, Baldeo Lai, in satis- 
faction of his claim. On the loth May, 
1911, the mortgagor confessed judgment 
and a decree was made against her for 
the amount claimed together with interest 
and costs. Before this decree could be 
executed Rani Sundar Koer died on the 
27th March, 1912. E.xecution was then 
taken out against .such portion of the 
estate of the husband as had come into 
the hands of his two daughters by virtue 
of his testamentary disposition. I'he 
terms of this disposition are not known 
to the Court as the will mentioned is 
not on the record. The daughters con- 
tended that the decree obtained against 
their mother could not be executed aga- 
inst the estate of their father, which, 
upon her death, had passed into their 
hands. The Subordinate Judge has given 
effect to this objection and has dismissed 
the application for execution as against 
the daughters. We have been invited by 
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the decree-holders to hold that this view 
is erroneous. 

The principle applicable to cases of 
jthis description is well settled. Where 
ja suit against a female heir is founded 
jupon a purely personal debt or contract 
lof her own, the decree can only be against 
'her own personal property and a sale in 
execution of sucn a decree can only 
l onvey her own interest in the property : 
Jugal Kishore v. Jotindra Mohun 
Tagore (i). The position is different 
when the foundation of the decree is a 
liability which might bind the estate in 
jthe hands of the reversioners. But in 
jorder that the decree may operate 
against the estate, the suit must be 
•so framed as to show that it is not 
, 'merely personal demand upon the female 
in possession, but that it is intended 
to bind the entire estate and the interests 
of all those who come after her. 'i he 
reason is obvious. Although in a suit 
brought to recover or charge an estate of 
which a Hindu female is the proprietress 
she will as defendant represent and pro- 
tect the estate, as well in respect of her 
own as of the reversionary interest, still, 
and on this very account, the plaintiff is 
bound to give notice that he is seeking so 
large a remedy, in order to put tho.se who 
may be ultimately affected upon their 
guard and to enable them to protect 
themselves. If the suit is so framed as 
only to claim a personal decree against 
ihu lieiress, the decree can only be exe- 
cuted against the female holder person- 
ally and against her limited interest in 
the land, notwithstanding that the debt 
was one which might have been enforced 
against the estate in a suit properly 
framed for that purpose ; Nugender- 
chiinder Ghose v. Sreemutty Kamince Dos- 
see (2) : and Baijun Doohey v. Brij Bhoo- 
kun JLall Awnsti (3), The test conse- 
quently is not merely whether the female 
heir could have been sued, but whether 
she was in fact sued in a representative 
capacity. If the reversioners have been 
joined as parties, that fact would afford 
clear indication that the creditor intended 
to make the inheritance liable and not 
to restrict his remedy to the qualified 
interest of the female heir ; Nugender- 
chunder Ghose v. Sreemut/y Kaminee 
Dossee (2), Mohima Chunder Boy Chowdhry 


v. Jiam Kishore Acharjee Chowdhry (4), 
Srinath Doss v. Hari Pada Mitter (5), 
Bhagirathi Dassw Baleswar Bazarti (6) and 
Bameswar Mandal v. Provabati Debt ( 7 ). 
But it is not essential that the reversio-l 
ners should be joined ; the frame of the 
suit, the judgment and the decree may 
show that the proceeding was not against 
the female heir personally but against 
her as the representative of the 

estate of last full owner : Jugal Kishore 
v. Jotindra Mohun Tagore (i), Court 
of Wards v. Maharaja Goomar 

Bamaput Singh (8), Ram Lai Shookool v. 
Akhoy Charan Mitter (9), Boy Badha 
Kissen v. NauratanLall (10), Brojo Nath 
Lalv. Jaggeswar Bngchi (n), Kisto Moyee 
Dossee v. Prosunno Narain Chowdhry (12), 
Bisto Behari Sahoy v. Lala Baijnath 
Prasad (13), Bireswar Das Dey v. Kamal 
Kumar Dntt {14), Mohamed Sadut Ali v. 
Hara Sundari Debya{i^), TrilochanHazra 
v, Bakkheshwar (16), Bameswar Mandal 
V. Provabati Debi (7) and Veerabadra 
Aiyar v. Marugandas Nacliiar{i‘j). Tested 
in the light of these principles, what is 
the position of the decree-holders in the 
case before us I 'I'here is no indication 
whatever that in the suit for recovery of 
the money, they intended to obtain a 
decree which would operate against the 
inheritance. The claim was in form per- 
sonally against the widow. The decree 
on the face of it was personally against 
her. That decree cannot after her death 
be e.xecuted against the estate of her 
husband in the hands of his daughters 
who have taken it under his testamentary 
disposition. In this view, it is needless 
to determine w'hether the loan was in 
whole or in part for purposes which made 
it binding upon the reversionary heirs to 
the estate of her husband. 

The result is that the order of the Sub- 
ordinate Judge is affirmed and this appeal 


(4) (1875) 23 'V. R. 174. 

(5) (1899)3 c. W. N. 63;. 

<6) A. I K. (1914) Cal, 143 = 41 Cal. 69 - >9 
I.C. 6S6. 

(7) A. I. R, (1915) Cal. 1 41 =25 I. C. 84. 

(8) (1872) 17 W.R. 459=14 M.I.A. 6o5(P.C.). 

(9) (1903) 7 C.W.N. 619. 

(10) (1907) 6 C.L.J. 490. 

(11) (1909) 1 I.C. 62. 

(12) (1866) 6 W.R. 304. 

(*3) (1871) 16 W.R. 49. 

(14) (1912) 16 I.C. 437. 

(15) (1912) 15 I.C. 35*- 

(16) (1912) 14 I.C. 839- 

(17) (1911) 34 Mad. i88“8 I.C. 1072. 


(1) (1884) 10 Cal. 985 = 11 I. A. 66 (P.C.). 

(2) (18671 8 W. R. 17 = 11 M. I. A. 241 (P.C.). 
< i ) 0875*76) J Cal. 133=2 I. A. 275 (P.C.). 
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dismissed with costs. We assess the 
hearing fee at tive gold mohurs. 

V.B./R.K. 

Af>pea/ dismissed. 

A. 1. R. 1916 Calcutta 425 (1) 

Sanderson, J. 

Emperor — Prosecutor. 

V. 

Donaldson — Accused . 

Original Criminal Jurisdiction decided 

on 13th March, 1916. 

Criminal P. C. (5 of 1898). Ss.l95 ami 47fi- 
Reamk Magistrate of the 1st Class. 

Where a Judge presiding at the Criminal 
Sessions of the Original Side of the Calcutta 
High Court is of opinion that theie is ground 
for enquiring into an offence referred to in 
S. 19s, said to have been committed by a prose- 
cution witness and brought under hi^ notice in 
the course of the trial of a case committed by a 
M^istrate in the District of Alipore. the proper 
course for him to take is to send the case against 
the witness for inquiry or trial under S. 476. to 
the nearest Magi>trate of the ist class at 
Alipore, after haviug made such preliminary 
enquiry as may be necessary. 1 1*. 4 - 5 * *• 

B. C. Hitter and J. T. Hume—ior the 

Crown. 

Judgment.— I think this case is differ- 
ent, as regards the facts, from the cases 
which have been drawn to my attention. 
This is a case where the committal of the 
accused person, Mrs. Drummond, was by 
the Committing Magistrate sitting at Bar- 
rackpore within the District of .Alipore and 
the case was committed to the Sessions of 
the High Court. The case was tried by me 
sitting at the Sessions, and the accused 
on Friday last was acquitted. During 
the course of the trial one of the witnesses, 
Mr. Donaldson, went back on the state- 
ments which he had made before the 
Committing Magistrate and which were 
of a material character. When he was 
examined by the learned Standing Coun- 
sel, he admitted that several of the 
statements w'hich he had made on oath 
to the Committing Magistrate were false 
to his knowledge. This matter was 
mentioned to me at the conclusion of the 
case, and was adjourned until this morn- 
ing. 

An application is now' made before me 
on ’-iehalf of the Crown for sanction 
under S. 195 of the Criminal Procedure 
Code to prosecute Mr. Donaldson for 
jperjury. 1 think, however, the proper 


course to lake is to send the case forj 
inquiry to the nearest Magistrate of the 
first class, under S. 476, and inasmuch^ 
as the case comes from the District of. 
Alipore. and I am informed that the 
nearest Magistrate of the first class is in' 
that District, it seems to me the natural, 
thing is to send the case to him. 

it does not seem to me that I am 
prevented from taking this course by the 
decisions which have been drawn to my 
attention, viz.^ JCedctr Nath Kar v. 
Emperor (i) and Emperor v. Sailendra 
Das (2). because the facts of those 
cases were not the same as in this case. 

r-'or these reasons, the order 1 make is 
that 1 am of opinion that there is ground 
for inquiring into an offence referred to in 
S. 193, of the Criminal Procedure Code, 
namely, an offence punishable under 
S. 193 of the Indian Penal Code, which 
was brought under my notice in the course 
of the trial of Mrs. Drummond, and 
having made such preliminary inquiry as 
may be necessary. I send the case against 
Mr. Donoldson for inquiry or trial, as 
the case may be, to the nearest Magis- 
trate of the first class. 1 will not send 
Mr. Donaldson in custody. 1 require 
him to give security for his appearance 
before such Magistrate to the satisfaction 
of the ofiacer of this Court. He will 
have to appear before the Magistrate 
to-morrow, and, if he be not then ready 
to proceed, he will no doubt be afiorded 
ample opportunity by the Magistrate to 
instruct a Solicitor, or otherwise prepare 
for his defence. 

I adjourn the application so far as 
S. 195 of the Code of Criminal Proce- 
dure is concerned, and give liberty to 
apply, if necessary. 

V.B./R.K. 

(1) (1906) 3 C. L. J. 357 - 

(2) (iQio) 37 Cal. 618 = 6 I. C . 47b- 
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JENKINS, C. J. AND CHATTERJEA, J. 
Mahomed Bukth Majumdar—nelead- 
ant — Appellant. 

v. 

Ajmon Baja and anot/iet Plaintiifs 
Respondents. 

Letters Patent .Appeal No. 48 of 1914, 
decided on 4th June. i9>S^ from the 
Judgment of Teunon. J.. dat^d 5th Janu- 
ary. 1914* 


A 26 Calcutta Mr>. Bckth Majumhar 

Mussalmao Wakf ValidaHng Act f6 of 1913 ). 

Aet 18 not retrospective— Previous deci 
Sion between parties though in different capa 
Cities IS conclusive. 

The operation of the Mn>i^alnian Wakf Vali- 
uaunij Act of iqi ^ is not retrospective. 

A previous adjudication of a High Court as to 
tlie invalidity of a zcakf between the same 
parties but suing in another capacity is con- 
clusive, though not on the ground oi rc-s jiidisala 
in a subsequent suit respecting the same pro 
perty, and not affected by the pro\ isions of the 
Mussalman \\.ikf \'alidating Act sub.sequently 

P 426. C. 2.; 

Sib Chandra Palit and Birendra Chan- 
dra Das — for Appellant. 

Judgment. 

Jenkins. C. J. {May 3, 1915). I'his 
is an appeal from a judgment of Mr. 
Justice Teunon. by whom it has been 
held that the lower Courts ha\’e errone- 
ously regarded certain judgments and 
decrees as constituting res judicata. At 
the same time he felt that he must affirm 
the decree of the lower Appellate Court, 
on the ground that the wakfnama to 
which the decree related, was not before 
him and that he had no means to form 
an opinion as to whether or not it was a 
void and invalid wakf as the Court had 
decided in a previous litigation. 

M e are in the same predicament. But 
there is another aspect of the case by 
which we are influenced and it is this. 
From the judgment of the Munsif, it 
appears that the validity or invalidity of 
the wakf was a matter that came before 
the High Court and was a subject of 
adjudication in the High Court. We 
have been told in the course of the argu- 
ment that the invalidity of the wakf was 
affirmed on legal grounds. The result 
then is that there is an adjudication by 
the High Court on the invalidity of the 
wakf which is based on legal grounds, 
and ordinarily we should feel bound, not 
on the principle oi res judicata but out 
of the defence which is due to a previous 
decision of the High Court, to follow that 
authority. Before finally deciding the case 
on that ground, we give the appellant 
before us an opportunity of producing the 
judgment of the High Court before us 
within a month from this date. If he 
fails to do so, this appeal will stand 
dismissed, but without any order as to 
costs. 

Final Judgment. 

JenldnSf 'C. J. — We must affirm the 
judgment of Mr. Justice Teunon, though 
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possibly not precisely on the ground 
which commended itself to him. 

Me are of opinion that the former 
adjudication as to the invalidity of the 
wakf \sy in the peculiar circumstances of 
this case, conclusive for the purpose of 
the present litigation. 

Me have, nowever, been invited to take 
a different view of the matter out of 
deference to the Mussalman M'akf Valid- 
ating Act of 1913. It has been contend- 
ed that the remedial operation of that 
Act relates to the past as well as to the 
present and future and that it was 
intended to be a declaration that the 
Privy Council pronouncement as to the 
law of wakf was erroneous. 1 do not 
wish to e.xpress any opinion as to the 
limits of the Indian Legislature’s powers 
But I am doubtful whether the Governor- 
General in Council would make a legis- 
lative pronouncement that the repeated 
decisions of the Privy Council were erro- 
neous. though from its knowledge of the 
requirements of the country the Legis- 
lature may think that in future the lawj 
should be otherwise administered. That 
I think is what has happened in this 
case. The preamble may perhaps give 
some colour to the argument that the 
operation of the .-\ct is retrospective as 
well as prospective. On the other hand 
the title of the Act seems, if anything, 
to have an opposite tendency. But both 
are of ambiguous value. At the same 
time the terms of S. 3 clearly point to 
futurity. And this, 1 think, is most 
likely to have been in accordance with 
the intention of the Legislature on general 
consideration as also on the particular 
considerations to which I have alluded. 

I his is my view of the .\ct and I hold on 
the special circumstances of this casef 
that the previous conclusive decision on; 
which the respondent is entitled to rely,' 
has not been affected by the provisions 
of the .Act. I have the satisfaction of 
knowing that this is in accordance with' 
the view of Mr. Justice Chaudhuri [Uaki- 
munissa Bibi v. Shaikh Manik Jan (i)J, 
which gives me greater confidence in the 
probability of this being the true view of 
the intention of the Legislature. 

The result is that the appeal is dis* 
missed. As there is no appearance on the 


(i) (1915) 27 I. c. 96. 
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part of the respondent, we dismiss the 
appeal without costs. 

N. R. Chatterjea, J. — 1 agree. 

V.ll./R.K. 

A/>peal ili'iinissed^ 

A. 1. R 1916 Calcutta 427 

Chattkrjee and Bi'.At hcruft, JJ. 
Asadali Chowdhurij and others Peti- 
tioners. 

V. 

Mahammiul Hossain Choii'dhury and 
ot/iers— Opposite Parties. 

Civil Rule No- 28 of rgiO, decided on 
2nd February, 1916, against the Order of 
Dist-Judge, Backergunj, in Misc. Case 
No. I of 1915. 

(a) Civil P.C. (5 of 1908), S. 141 and 0. 40, 

R. 1 — Receiver can be appointed in origuial 

proceedings. 

O. .|0, R. I. does not restrict the -ippoinunem 
of a Receiver only in the case of suits. S. 141 
applies the procedure under U. 40, K. i.to 
original proceedings. 17 All. 106 (P. C.), ^ 

(b) Bengal Tenancy Act (8 of 188S). Ss. 93,94 
awii 95~Appointment of Receiver pending 
application for appointment of common 
manager it legal — Civil P. C« (5 of 1908), 0.40, 

R.I. 

A proceeding for the appointment of a 
common manager underthe provisions Hengal 
Tenancy Act is an original proceeding which 
may be said to be in the nature of a suit and 
as such attracts the application of O. 40; U. i. 

A Court has )urisdiction, under O. 40, K. i. 
Civil Procedure Code, to appoint a Reciver 
pending the disposal of an application for the 
appointment of a common manager under the 
Bengal Tenancy Act. Such an order may be 
made without notice to the parties concerned in 
cases of emergency where the issue of notice 
may so delay the proceedings as to defeat the 
object of the order made. ■ P. 427, C. i.l 

(c) Practice — Appeal. 

The party aggrieved by the parte order may 
object to it either in the Court making the 
order or by way of an appeal to a higher ('ourl. 

[P. 428.C.2.] 

Nur-vd-din Ahmad — for Petitioners. 

Jogendra Nath Mukerjee — for Opposite 
Parties. 

Judgment. — Pending an application 
for the appointment of a common 
manager under the Bengal Tenancy Act, 
the learned District Judge appointed a 
Receiver. This Rule was issued upon an 
application by the petitioner that the 
order, made by the learned District 
Judge, was without jurisdiction in that 
it was made not in the course of a suit 


and secondly, il was irregular because 11 
was made without notice to the peti- 
tioner. We have heard the learned 
Vakils on both sides and we think th;u 
the Rule must be discharged. 

With regard to ihe jirst ground, it 
contended that a Receiver can be 
appointed only in a suit and not in a 
proceeding of this kind. O. 40, R- i,[ 
however, does not provide that the 
appointment of a Receiver should be con- 
fined to a suit. The old S. 503 of the| 
Civil Procedure Code, 1883. did certain- 
ly speak of the appointment of a 
Receiver in a suit, but R. 1 of 40 
of the present Code has left out the 
words *’ subject'inatler of a suit and iS| 
very general. 

Then S. 141 is also veiy general and 
does seem to apply the procedure under 
O. 40, R. I, to proceedings of this kind. 
I'hat section provides : ** The procedure 
provided in this Code in regard to suits 
shall be followed, as far as it can he 
made applicable, in all proceedings in 
any Court of civil jurisdiction. ” It has 
been held in the case of Thakur Prasad 
V. Fakirullah(i) by their Lordships of 
the Judicial Committee that the old 
S. 647, in place of which stands the 
presents. 141. was applicable to origi- 
nal proceedings in the nature of suits 
such as guardianship, probate, etc. I he 
present proceeding is an original proceed- 
ing which may be said to be in Ihci 
nature of a suit because it is initiated 
by an application by one party, is 
opposed by another and is determined 
by a tinal order. The proceedings, there- 
fore, being proceedings in a case which 
may be said to be in the nature of a 
suit, are such as evidently attract the 
application of O. 40, R- i* We think 
that under O. 40, R. i* the Court has 
jurisdiction to appoint a Receiver in a 
case of this kind if upon the facts before 
it, it thinks that it is just and conve- 
nient that it should make an order under 

that Rule. 

Then as regards the question ot 
notice, although an order is generally 
made by a Civil Court upon notice to 
the parties conceped, there may be 
cases in which the issue of notice may so 
delay the proceedings as to defeat 
the object of the order made, and the 
Court has to pass an order without 

(i) (1895) 17 All. 106*22 I. A. 44 (P. C.). 
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Iprevious notice in cases of emergency, 
leaving the party aggrieved to object to it 
either in the Court making the order or 
by way of an appeal to a higher Court, 
rhese two grounds therefore, fail. We 
tindthat the proceedings for the appoint- 
ment of a common manager have been 
postponed pending the decision of this 
Rule. It was not meant that this should 
be so. 

The petitioner, it seems, upon the view 
we take of O, 40, R. i. misconceived 
his remedy, as he should have come to 
this Court by way of an appeal against 
the order appointing the Receiver. 

We discharge this Rule with costs, 
hearing-fee two gold mo/iurs, and direct 
that the record be sent down at once so 
that the proceedings for the appointment 
of a common manage-' may be continued 
without further delay. 

Rii/i (h^charged. 


A. I. R. 1916 Calcutta 428 

MOOKKKJKE AM) ROK. -T-J. 

Sher Jan Khan and another — Defen- 
dants — Appellants 

V. 

Alimuddi ?Lr\d another — Flaintih's - Res- 
pondents. 

.Vppeal N'o. 14O8 of 1913, decided on 
13th July, 1915; from the Appellate Decree 
of Offg. Sub-Judge. Backerganj. dated 
31st January, 1913- 

(a) Principal and Agent — Liability of prin- 
cipal— Frand by agent — Agent acting within 
scope of his authority — Principal is liable. 

A Principal is liable for the fraud of his 
.'igent acting within the scope of his authority, 
whether the fraud is committed for the benefit 
of the principal or for the benefit of the agent. 
Lloyd V. Grace, Smith ^ Co.. (1912) A. C. 716 
foil. British MutiiaX Bank Company \. Charn- 
wood Forest Railway Company, iS Q. B. 

D. 714, ref. [P. 42g, C. i.] 

(b) Principal and Agent — Liability of princi- 
pal — Agent committing fraud in course and 
scope of his employment — Principal is liable. 

.\cts of fraud by the agent, committed in the 
course and scope of his employment, form no 
exception to the rule whereby the principal is 
held liable for the torts of his agent, even 
though he did not in fact authorise the commis- 
sion of the fraudulent act. [P. 431, C. i.j 

(c) Principal and Agent—Liability of principal 
— Decre^^lUegal attachment and sale by agent 
of decree»holder — Sait for damages by jadgment- 
debtor — Held decree-holder was liable. 


Where the agent of a decree-holder, on 
account of the ill-feeling which he bore towards 
the judgment-debtors, got illegally attached and 
sold their movable property and the judgment- 
debtors claimed damages from the decree-holder 
for the illegal attachment and sale : 

Held, that the decree-holder was liable for 
the fraudulent conduct of the agent and bound 
to pay the damages. 

(d) Principal and Agent — Liability of Princi- 
P®J“P*’®ud by Agent — Principal sought to be 
liable— TesL 

Per Roe, J. — Where the principalis sought to 
be made liable for an act of fraud committed by 
his agent, the sole test is the scope of the 
agent’s authority. [p, 43,, c. 2.1 

Abinash Chandra Guha — for Appel- 
lants. 

Asita Banjan Chatterjee — for Respon- 
dents. 

Judgment. 

Mookerjee, J. — This is an appeal by 
the defendants in an action for recovery 
of damages for illegal attachment and 
sale of movable property in execution of 
a decree for money. 'I'he facts found by 
the Courts below lie in a narrow compass. 
Two persons who may be called XandF, 
obtained a decree for money against four 
brothers A, B, C and D. The decree-hold- 
ers applied for execution against D alone 
by attachment and sale of his movables. 
'I'he warrant of attachment was issued in 
due course, but the peon, on the identifi- 
cation of P, the agent of the decree- 
holders, attached three heads of cattle 
which belonged to B. B protested and 
tendered the decretal amount, but the 
peon, who was in collusion with P, had 
the cattle sold for an insignificant sum. 

It has been established that P acted in 
this manner on account of ill-feeling 
which he bore towards the judgment- 
debtors. The judgment-debtors claim- 
ed damages from the decree-holders 

on account of illegal attachment and 
sale. The Courts below have con- 

currently decreed the suit. It cannot 
be disputed that the attachment was 
illegal ; when execution had been 
taken out against D alone, the property 
of B could not be attached ; besides, 
when the judgment-debtors offered to 
satisfy the decretal debt, their property 
could not be lawfully sold. It is obvious, 
consequently, that there was illegal 
attachment and sale of the movable 
property of the plaintiffs. The sole 
question in controversy is, whether the 
defendants are liable for the fraudulent 
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conduct of their agent, who, in collusion 
with the peon» has fraudulently brought 
about this result. The Courts below have 
answered this question in the afhrniative. 

There can be no doubt that on both 
principle and authority this view should 
be sustained. 

It has not been disputed that under 
the law of England, a principal is liable 
for the fraud of his agent acting within 
the scope of his authority, whether the 
fraud is committed for the benetit of the 
principal or for the benetit of the agent. 
This is definitely laid downby the House 
of Lords in Lloyd v. G^ace, Smith 

Co. (i), which overrules the dicta to the 

contrary by Lord Bowen in Britis/i Mutual 
Banking Company v. Gharmvood Forest 
Railway Company (2) and by Lord Davey 
in Ruben v. Great Fingall Consolidated 
Ltd. (3). But it has been argued on 
behalf of the appellants that a con- 
trary rule was enunciated in Barxoick v. 
English Joint Stock Bank (4) and was 
adopted by the Judicial Committee in 
BombayBurma Trading Corporation 
Limited v. Mirza Ma/iomed Ally (5). 
There is no foundation, however, for this 
contention. In theirs/ place, as explain- 
ed by the House of Lords in Lloyd v- 
Grace, Smith d Co. (i), the decision in 
Barwick v. English Joint Stock Bank (4) 
is not an authority for the proposition 
that a principal is not liable for the 
fraud of his agent unless committed for 
the benefit of the principal. In the 
second place, it is extremely unlikely that 
Sir Montague Smith, who was a party to 
the decision in Barwick v. English Joint 
Stock Bank (4), should have misunder, 
stood its effect and misapplied it in 
Bombay Burma Trading Corporation 
Limited V. Mirza Mahomed Ally (5), the 
judgment wherein was pronounced with 
his concurrence by Sir Robert Collier. In 
the third place, the decision of the 
Judicial Committee was based on the 
ground that the acts of the alleged agent 
could not be treated as wrongful acts of 
a servant or agent committed in the 


(1) (1912) A. C. 716=81 L.J.K.B. 1140 = 
107 L. T.S3I. 

(2) (1887) i8 Q.B.D. 714=«;6L.J. Q.n. 449 
= 57 L. T. 833. 

(3) (1906) A.C. 439 = 75 L. J.K.B. 843 = 
gS L. T. 214. 

(4) (1867) 2 Exch. 259 = 36 L. J. Ex. 147 = 16 
L. T.461. 

(5) (*879) 4 Cal u6 = s I. A. 130 = 3 Suth 525 
= 3 Sar. 823 (P. C.). 
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course of his .service, for the plain reason 
that at that lime it was not shown that 
he was a servant or an agent for the pur- 
pose of working in the forest on behalf 
of the company or of doing any class of 
acts analogous to those complained of. 
Consequently no question could arise 
whether the liability of the principal 
depended on the circumstance whether 
the wrong had been committed by the 
servant for the benefit of the master. On 
the other hand, Sir Robert Collier quotes 
with approval the observation of Willes, 

J. . " In all these cases it may be said... 
that the master had not authorised the 
act. It is true he has not authorised the 
particular act. but he has put the agent 
in his place to do that class of acts, and 
he must be answerable for the manner in 
which that agent has conducted himself 
in doing the business which it was the 
act of his master to place him in." The 
true meaning and effect of the ruling of 
Willes, J., in Barwick v. English Joint 
Stock Bank (4), which was approved by 
the Judicial Committee in Bombay- 
Burma Trading Corporation LimiU'd 
v. Mirza Mahomed Ally (5), may also 
be ascertained from the opinion of 
the Judicial Committee in two other 
cases. Mackay v. Commercial Bank of 
Neto Brunswick (6) and Swire v. 
Francis (7), the judgments wherein were 
delivered by Sir Montague Smith and Sir 
Robert Collier respectively. Reference 
may further be made to the decision of 
the House of I.ords in Houldsworth v. 
City of Glasgow Bank (8), where Barwick 
V. English Joint Stock Bank (4), Mackay 
v. Commercial Bank (6) and Swire v. 
Francis (7) are examined and explained. 
Lord Selborne observes that the principle 
on which those cases were decided 
was a principle, not of the law 
of torts or of fraud or deceit, but of the 
law of agency, and adds: — “The deci- 
sions in all these cases proceeded, not on 
the ground of any imputation of vicarious 
fraud to the principal, but because, as it 
was well put by Mr. Justice Willes in 
Barwick v. English Joint Stock Bank (4), 
with respect to the question whether a 
principal is answerable for the act of his 
agent in the course of his master’s busi- 
ness, no sensible distinction can be drawn 
between the case of fraud and the case 

(6) (1874) 5 P- C. 394 = 43 h- J- P- C. 31- 

(7) (*877) 3 A. C 106 = 47 h- J- P- 

(8) (1880) 5 A. C. 317=42 E- T. 194. 
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of any other wrong." Lord Llackbum is 
equally explicit: “ The substantial point 
decided was that an innocent principal 
was civilly responsible for the fraud of 
his authorised agent, acting within his 
authority, to the same extent as if it was 
his own fraud.” To the same effect is 
the exposition by Story in his classical 
work on Agency (Ss.452, 456), where that 
distinguished lawyer states : “ the princi- 
pal is liable to third persons in a civil 
suit for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, 
and other malfeasances or misfeasances 
and omissions of duty of his agent in the 
course of his employment, although the 
principal did not authorise or justify or 
participate in, or. indeed, know of such 
misconduct or even if he forbade the acts 
or disapproved of them." I'he learned 
author adds : “ The principal is not liable 
for the torts or negligences of his agent 
•in any matters beyond the scope of the 
agency, unless he has expressly autho- 
rised them to be done or he has subse’ 
quently adopted them for his own use 
and benefit.’' This statement of the law 
was accepted by Blackburn, J., in 
McGowan v. Dyer (9) and had been 
foreshadowed nearly two centuries earlier 
when Holt, C. J., held in Hern v. 
Nic/iols (10) that a merchant was 
accountable for the deceit of his factors, 
though not criminaliter yet civiliter^ 

“for seeing somebody must be a loser by this 
deceit, it is more reason that he that employs 
.ind puts trust and confidence in the deceiver 
should be a loser than a stranger.” 

rhis position is well illustrated by the 
decisions in National Exchange Company 
of Glasgow v. Drew (n), Brocklesby 
v. Temperance Permanent Building 
Society (12), Pearson v. Dublin Corpora- 
tion (13), Citizens Life Assurance Com- 
pany Ltd, V. Brown (14), Glasgow 
Corporation v. Lorimer (15), Bowles v. 
StetuaTtii6)a.nd Fitzsimonsv. Duncan (17). 

It may be observed that the rule as tor- 


(9) (‘873) 8 Q. B. 141=21 W. R. 560. 

(10) (1708) I Salkeld 289=91 E. K. 256. 

(11) (1855) 2 Macqueen H. L. 103. 

(12) (1895; A. C. 173 = 64 L. J. Ch. 433= n 

R. 159- 

(13) (1907) A. C. 351 = 77 C. I. 

(i4> (1904) A. C. 423 = 73 L. J. P. C. 102. 

(15) 19I1) A. C. 209 = 80 L. J. P. C. 175—104 
L. X. 354* 

(16) (1803) I Sch. &Lef. 209. 

(17) (190S) 2 I. R. 483=10 Ir. L. R. 506. 


mulated by Story is in accord with a 
long line of authorities in the Courts of 
the United States, where an instructive 
attempt has been repeatedly made to 
justify the doctrine on principle. Thus, 

m Higgins v. Watervlief (18), Mr. Justice 
.Andrews observed : — 

Every person is liound to use due care in the 
conduct of his bu.siness. If the business is com- 
mttted to an agent or servant, the obligation is 
not changed. The omission of such care by the 
latter is the omission of the principal, and for 
injury resulting therefrom to others, the princi- 
pa i> justly held liable. If he employs incompe- 
tent or untrustworthy agents, it is his fault; and 
whether the injury to third persons is caused by 
the negligence or positive misfeasance of the 
agent, the maxim respondeat superior applies, 
provided, only, that the agent was acting at 
the time for the principal, and within the scope 
of the business/’ 

^ Again, in (/rtc^so« American Telephone 

Company (19). Mr. Justice Walker 
observed ; 

Whoever commits a wrong is liable for it, 
and it is immaterial whether it is done by him 
in person or by another acting by his authority, 
express or implied. Qui facit per ulium, facit 
perse. Upon this maxim of the law is founded 
the doctrine that the principal is liable for the 
tort of his agent, and the master for the tort of 
his servant. If the wrongful act is done by ex- 
press command of the master, or even if he has 
afterwards made it his own by adoption, there is 
no difficulty in applying the rule ; but it isother- 
wise when the liability must proceed only from 
an implied authority. Where the servant does a 
wrong to a thirti person, the rule of respondeat 
superior applies, and the master must answer 
for the tort, if it was commitletl in the course 
and scope of the servant’s employment and in 
turtherancf of the master’s business.’* 

In Alger v. Anderson (20) the Court 
observed that the doctrine broadly stated 
is rested upon the ground “that the 
principal having held the agent out as 
having authority and having clothed him 
with power to act in a particular matter, 
as between two innocent persons, should 
suffer as having given occasion for the 
loss. The truth is that this rule of lia- 
bility is based upon grounds of public 
policy; it seems more reasonable that, 
where one of two innocent persons must 
suffer from the wrongful act of a third 
person, the principal who has employed 
and retained a dishonest agent and has 
placed him in a position of trust and 
confidence should suffer for his misdeeds 
rather than a stranger : Philadelphia 


(18) (1871) 46 N. V. 23 = 7 Am. Rep. 293. 

(19) (1905) 139 N.C. 347=51 S. E. 1017. 

(20) (1897) 78 Fed. 709. 
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and Reading Railroad Company v. 
Derby (21), Wa^hingtoji Gaslig/it Company 
V. Lansden (22), Mclntire v. Pryor (23). 
Foster V. Essex Bank (24), Reynolds v. 
Witte (25), V. So/oman (26) And 

Milhum V. l^tison (27). 

Reference may also be made 10 ihe 
decisions in Suhjan v. itariatulla (28), 
Morrison wVerschoyle (29), Iswar Chunder 
Santra v- Satish Chunder Giri (30), Gopal 
Chandra Bhattacharya w Secretary of 
State (31) and Motilal v. Govindram (32). 
These cases recognised the doctrine that 
■acts of fraud by the agent, committed in 
ithe course and scope of his employment, 
form no exception to the rule whereby the 
^principal is held liable for the torts of 
jhis agent, even though he did not in fact 
authorise the commission of the fraudu' 
!lent act. There are, no doubt, dicta insome 
of these cases, based apparently upon a 
misapprehension of the rule enunciated 
by Willes, J., in Barwick v. English Joint 
Stock Bank (4), and, particularly of the 
expression, ** for the master’s benefit, 
'['he true meaning and scope of the rule, 
however, has now been settled beyond 
controversy by the decision of the 
House of Lords in Lloyd v. Grace, 
Smith Go. (i). The principle expounded 
there is based, as we have seen, on 
justice, equity and good conscience, and 
no conceivable reason has been suggest- 
ed, why it should be held inapplicable to 
this country. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

Roe, J. — Negligence and malice, mis- 
take and fraud are so closely allied that 
they are often, not to be distinguished. 
It could never be, and never was, a good 
defence to an action upon a tort done by 
a servant or by an agent, to plead that 
the tort was done, not by accident, but 
on purpose. 

My learned brother has so fully traced 
to its source and exposed the fallacy that 

(21) (1852) 14 Howard 468 = 14 Law. Ed 502. 

(22) (1898) 172 U.S. 534 = 43 Law. Kd. 543. 

(23) (1898) 173 U.S. 38 = 43 Law, Kd. 606. 

{24) (1821) 17 Mass. 479=9 .\m Dec. iCS. 

(25) (1879) 13 S. C. 5 = 36 Am. Rep. 678- 

(26) (i8i6) Peter C. C. 360= i Fed. Cas. 378. 

(27) (1901) 31 Can. Sup. Court 481. 

(28) 3 B. L. R. 413=12 W. R. 329. 

(29) 6 C. W. N. 429. 

(30) 30 C. 207 = 7 C. W. N. 126. 

(31) (1909) 36 Cal. 647= I 1 . C. 73'5 

(32) (1906) 30. Bom. 83. 


to render the master liable, the at i of iIk- 
servant must be for the master's bcnerit,| 
that there remains nothing for me to acld.j 
The sole test is the scope of the agent’s 
authority. 

In the case before us the act done by 
the agent was clearly within the scope of 
his authority. 

1 agree that the principal is liable and 
that the appeal be dismissed with costs. 

V.B./R.K. 

Appeal dismissed . 
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W OOllKOFKE, BkaCIK KOl' l AND 

GkEAVEh, JJ. 

Lndar Chand —.Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 42 ot 1915 
Government .\ppeal No. 2 of iQiS- 
decided on 24th March, i9*5» against 
the Order of the Chief I’residency Magte.. 
Calcutta, dated 4th January, 191 5- 

(a) Commercial Intercourse with Enemies 
Ordinance \6 of 1914)— Ordinance is not retros 
pective — Acts subsequent to it have to be proved 
to constitute an offence — Meaning of word 
“destined” in Clause 5 (7) explained— Mica 
shipped was obtained in London owing to out* 
break of war — Agent was instructed to sell mica 
to German firm on payment — Letter was sent 
after ordinance but English firm refused to 
export it to Germany — Afid. it did not acquire 
destination. 

Ordinance VI of KjMis not leirospective and 
for tl»e purpose of establishing an offence of 
tradin’’ with an enemy against an accused under 
the said Ordinance a Court can look at onh 
>uch acts as took place after it was enacted. 

[P. 444, L. i.J 

The word “ destined” in the Trading with the 
Enemy Proclamation No. 2, Clause 5 (7). 
used in connection with the word ” trading , is 
not limited to ” on the way to” hut is equiva- 
lent to the term ‘'intended for”. Legal desti- 
nation must not he confused with actual desti- 
nation. IP- 444. r. 2 & P. 445. ‘-J 

The accused had before the outbreak of war 
shipped a case of mica to a German rirm l)ut 
owincto the outbreak of war the ship did not 
proceed beyond London. The accused then 
communicated with a London firm which took 
delivery of the case and sold it* On the 
•>oih August, the agent of the accused in Europe 
wrote to him that the German firm would pay for 
the mica on receipt of the goods. The accused 
replied to the agent that he had instructed the 
London firm to take delivery and that if the 
agent wanted the mica he could apply to the 
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London brm whom the accused was instructing to 
deliver it to the agent hut that he the agent must 
not give it to the German firm without payment. 
Some other letters followed before the Ordi- 
nance \ I of 1914. which was passed on the 
14th October, 1914. After this date the accused 
again wrote to his agent in Europe directing him 
to deliver the case against payment to the 
German firm but the directions where not carried 
out an account of the refusal by the English firm 
to export the mica : 

Held, that the goods did not in fact acquire an 
enemy destination. [P. ^41^ (j, 2. , 

(b) Criminal P. C. (5 of 1898', S. 423— Appel- 
late Court can convict for abetment though 
charged with principal offence. 

An Appellate Court can convict an accusedfor 
abetmetjt where the charge was only for the prin- 
cipal offence, but in any case it is in the discretion 
of the Court whether it should allow fresh 
< barges being tried in appeal. 

IP. 44.L C. 2, P. 444. C. I & P.445. C. 2.J 

(c) Commercial Intercourse with Enemy 
Ordinance (6 of 1914), No. 2, Cl. 5 (7)— Mica ship- 
ped before war but sold to German firm after 
war and ordinance is an offence. 

Where, however, the ac^-used shipped mica 
from India before the war and it was sold, 
after the declaration of the war and the date 
of the Trading with the Enemy Ordinance No. 2. 
by the accused’s agent in Europe to a German 
firm ; 

Bgld. that the aci.used was guilty of an offence 
under Clause 5 (7) of the Ordinance. 

1 , 1 ’. 437, C. 2 P. 443. C. 2.J 

(d) Commercial Intercourse with Enemy 
Ordinance (6 of 1914). Cl. 5(7) — (Per Great/^s, J.) 
Scope of — Mere intention or willing men to do 
forbidden acts is not sufficient— There must be 
actual commission of an act to constitute an 
offence — So also actual handling of goods is 
necessary -Mere intention or desire to get goods 
is not sufficient— Master’s or principal's liabi- 
lity for criminal acts of agent or servant— Extent 
of, explained— Under ordinance intention is not 
of essence if act is done even by agent though 
not authorised master is liable. 

I’er Greaves, /.—The proclamation (Royal 
Proclamation of 15th October 1914) is a penal 
proclamation and it must be construed strictly 
and the conviction of an accused under the 
proclamation can only be upheld if he be shewn 
to have actually and in fact done one of the 
acts thereby forbidden, and it is not sufficient 
for the prosecution to show that he so acted 
as to show himself willing to do any of the acts 
forbidden by the proclamation and unless he in 
fact actually did one of the acts or possibly aided 
or abetted any such act, the accused cannot be 
convicted thereunder. [P. 439, C. 2.] 

Sub-clause 7 of S. 5 of the proclamation deals 
only with goods actually in existence or capable 
of ascertainment and there must be an actual 
dealing with goods themselves or with the docu- 
ments of title thereto to constitute an offence 
under the third part of the said clause, and 
the mere intention or desire to get goods for 
the enemy does not constitute an offence 
under this part of the sub-clause unless there are 
goods in existence or capable of coming into 
existence. [P. 440. C. 3.] 


Ordinarily a person is not criminally liable 
tor an act or omission unless he has himself 
committed or omitted the act or authorised 
or known of, or shut his eye.s to, the com- 
mission or omission, and the condition of 
mind of an agent is not imputed to the 
principal so as to make him crimi- 
na ly hable and a master is not criminally 
liable merely because his agent commits a wrong- 
ful act. But in cases wiiere a particular intent 
or state of mind is not of the essence of the 
offence, the acts or defaults of an agent in the 
ordinary course of his employment may make 

the master or principal criminally liable, although 

he was not aware of such act.s or defaults and 
even where they were against his orders. 

T. (P. 443. C. I.] 

o constitute an offence punishable under the- 
proclamation a particular intent or state of mind 
IS not necessary, it is sufficient to constitute an 
offence thereunder by the principal that the act 
has been committed by the agent even although 
not expressly authorised by the principal. 

(e) Commercial Intercourse with Enemy Ordi- 

nMce(6of 1914). Clause5{7)-(PerA^ar//rr^.//./.) 

Meaning of term “trading" explained— It in- 
eludes any transaction for transfer of goods— 
Goods may pass from hand to hand. 

I er Beachcroft, J. — The term *' tratiing ” in- 
eludes any conmiercial transaction between 
part^.s which has for its object the transfer of 
goods by purchase, sale, barter, or exchange. It 
IS not necessary that goods should in fact pass 
and the term cannot be limited to cases where 
'^ne of the parties is actually in physical posses- 
sion of the goods. IP. 434. C. 2.J 

S. P . Sinha, C. C. Ghose, Khaitan and 
^amnnihci Nath ^lookerjee—^iox .Appel- 
lant. 

'Monnier and Manhidra Nath Banerjee — 
for the Crown. 

Beachcroft, J. — ihe appellant has 
been convicted on two charges under S. 3 
of (Ordinance No, \T of 1914 for having 
contravened the provisions of S. s (7) of 
the Royal Proclamation of the gth Sep- 
tember relating to trading with the enemy. 

He was tried on three charges, but 
acquitted on the second. The first 
charge was to the effect that he had 
traded in a case ot mica destined for a 
German firm in Germany, and the third 
was to the effect that he had supplied to 
one Checcacci of Genoa ii cases of mica 
for and byway of transmission to a certain 
firm in Germany, and thereby traded in 
the said goods destined for the said 
enemy country and the said enemies. The 
Magistrate convicted the appellant on 
both charges of trading in goods destined 
for the enemy, and sentenced him to 
rigorous imprisonment for 18 months on 
each charge, the sentences to run con- 
currently, and also to a fine of Rs. i.ooo- 
on the third charge. 
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The facts are not in dispute. I'he 
appellant is a member of a tinu in 
Calcutta and was in charge of the mica 
business of the hrm. The firm had an 
agent, named Checcacci, in Genoa, who 
was apparently their sole agent in Europe. 
Before the outbreak of the war the appel- 
lant had shipped a case of mica per ss. 

Nore ” to a German tirm, trading under 
the name of Rheinische Glimmerzoaren 
Fabrik at Cologne, via Antwerp. Owing 
to the outbreak of war the ship did not 
proceed be>ond London. On the 20 th 
August Checcacci wrote to the accused 
that the German firm, whom for brevity 
I shall call the Rheinische Co., would pay 
for the case of mica on receipt of the 
goods. 'I'he accused then communicated 
with a London firm, Messrs. Baker and 
Startin, who had been buyers of mica 
from accused’s firm, asking them to take 
delivery of the case from the London 
branch of the National Bank of India, 
and at the same time asked the National 
Bank in Calcutta to instruct their London 
branch to deliver the case to Baker and 
Startin. This was done, and the mica 
came into the hands of Baker and Startin. 
Apparently it never again came directly 
into the hands of the accused or Chec* 
cacci, for the Magistrate states in his 
judgment that Baker and Startin sold it. 
He does not, however, say when Baker 
and Startin received it, nor when they 
disposed of it, and we have not been 
referred to any evidence on the point. 

The prosecution relies on certain corres- 
pondence between the accused and 
Checcacci to establish the fact that 
negotiations went on between the 
Rheinische Co., and Checcacci on behalf 
of and with the authority of the accused, 
and that attempts were made to gel the 
mica to Checcacci at Genoa to be for- 
warded to the Rheinische Co. 

It will not be necessary to quote the 
correspondence in detail. A short refer- 
ence to the various letters will be quite 
sufficient to indicate the position of the 
parties. In dealing with the correspon- 
dence it must be remembered that postal 
arrangements were so dislocated that we 
generally find answers dated about a 
month later than the letters to which they 
are replies. 

On the 20th August, Checcacci wrote to 
accused that the Rheinische Co. would pay 
for the mica on receipt of the goods. The 
accused replied, on the 24th September, 
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that he had instructed the Bank to deliver 
the mica to Baker and Startin, that if 
Checcacci wanted the mica he 'ihould apply 
to Baker and Startin, whom the accused 
was instructing to deliver it to Checcacci, 
but Checcacci must not give it to the 
/rheinische Co. without payment. On the 
9th September, Checcacci wrote that the 
F/icniische Co., in common with other 
German firm^. was enquiring for mica. 
He mentioned the an-ival of ss. “Nore" 
in London. In the answer, on the Sth 
October, the accused stated that he had 
already told Checcacci of the arrangements 
in connection with the mica on the s«, 

“ Nore. ” He recommended him not to sell 
to German buyer's, but in a postscript added 
that he might sell to German buyer's, it the 
Government did not mind or it was not 
illegal or if London people were selling. 
On the 16th September, Checcacci wrote 
that the RheiniscAe Co. wanted the case 
of mica sent 10 Rotterdam, but that he him- 
self wanted it at Genoa. Replying on 
the 15th October, accused referred to 
the information given in his letter of 
24th September, adding that he hoped 
Checcacci had done the needful, which 
apparently means had applied to Baker 
and Startin, and repeated his injunc- 
tion not to deliver without payment. On 
the 22nd October, in answer to a letter 
referring to offers by German firms, accused 
repeated his information about telling 
Baker and Startin to deliver the case of 
mica and again told Checcacci to deliver 
it against payment. These instructions 
were again given in a letter of the 29th 
October, but this letter being detained by 
the censor never reached Checcacci. In a 
later letter of 5th November accused ex- 
pressed the hope that Checcacci had applied 
to Baker and Startin, that he had done the 
needful, which evidently means sold the 
mica and sent on the money. This letter 
was stopped by the censor. 

This is as much as is mateiial to the first 
charge, though the matter was referred to in 
two other letters of Checcacci, one of 21st 
October, in which he showed his displeasure 
at accused having mixed up Baker and 
Startin in the matter and refused to ask for 
the case, and another of i2th November, in 
which he promised to enquire of Baker and 
Startin. who had never said a word. 

The Magistrate has found that with the 
full authority of the accused Checcacci had 
entered into an arrangement with the Rhtn‘ 
nisckeCo.^ under which the case was to 
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be transferred to the Bheinisc/ie Co., which 
was to pay for it and was awaiting its 
arrival, and that the arrangement was suffi- 
ciently completed to justify the inference 
that but for the difficulty of exporting the 
mica from England it would have been 
deli\eied to the enemy. He found that 
the acts ot the accused and his agent con- 
stituted trading in goods destined for the 
enemy. To his resume of the facts esta- 
blished. he might have added this that the 
accused had done all in his power to enable 
th- goods to be sent to Genoa. 

it is argued for the appellant that the 
iacts found by the Magistrate do not justify 
the conviction. It is contended in the first 
place that, as all the other acts specified in 
id. 5 (7) imply handling of goods, the term 
“ trade ’ in the same section involves hand- 
ling, and the offence of trading is not com- 
l)lete without it. i cannot accept this con- 
tention. This is not one of those cases 
where the words used to define the offence 
are more or less synonymous and relate 
practically to the same or similar acts. The 
section contemplates four sets of acts which 
are entirely separate, the one from the 
other. 

All commerce is presumed to be for the 
benefit ot the country which is a party to it, 
whether the country is paying for goods 
received or is receiving payment for goods 
supplied. And as commerce is presumed 
to be advantageous to an enemy country, 
the object of the proclamation is to prevent 
the enemy receiving assistance by way of 
commerce. S. 5 (7) is designed to 
strike at that commerce by making penal 
certain operations of commercial intercourse, 
and has in view not only direct but also 
indirect means of supply. When analysed 
th© section will be found to contemplate 
four distinct acts, any one of which may 
form, closely or remotely, part of the pro- 
cess of supply to an enemy or receipt from 
an enemy. Theyirs^ is supply to or receipt 
from the enemy himself, the second is 
supply to an intermediary for transmission 
to the enemy or receipt from an interme- 
diary by way of transmission from the 
enemy, the third is the dealing in goods 
which are to be sent to the enemy or which 
have come h'om the enemy, the fourth is 
the carrying of goods to the enemy or from 
him. The third is the case under dis- 
cussion. 

The terms are wide enough to include 
trading between persons neither of whom is 
an enemy, if the goods are intended to be 


sent to an enemy, and also the case where 
one of the parties trading is an enemy. In 
the latter case if the trading comprises an 
actual supply of goods, the offence would 
also fall within the first clause. 

It will be noticed that there are two 
essentials requisite to complete the offence, 
(/), a trading, (n) in goods destined for an 
enemj . What is trading? There was con- 
siderable discussion at the Bar as to the 
meaning of the term, and reference was 
made to various decisions on Prize Law to 
support the proposition that actual handling 
of goods was essential. I do not propose to 
refer to these authorities, for decisions on 
Prize Law must in the very nature of 
things relate to instances of handling of 
goods. I take to be included in the term 

trading ” any commercial transaction 
between parties which has for its object 
the transfer of goods by purchase, sale, 
barter or exchange. I do not consider it 
necessary that goods should in fact pass. 
A man who takes a cargo of beads or bangles 
and offers them for sale to South Sea 
Islanders trades in those goods, even 
though he may not succeed in selling a 
single article. Language must keep pace with 
changes in the actual conditions of life. 
And with improvements in communica- 
tions and development of commerce many 
kinds of goods become the subject of 
trading even before the}' actuallj come 
into existence. The term “ trading ”| 
cannot be limited to cases where one of thei 
parties is actually in physical possession of; 
the goods. 

Now what are the facts ? The accused 
had had dealings with the Bheinische Co. 
before the outbreak of the war. After the 
outbreak of war, his agent Cbeccacci is in 
communication in respect of the case of 
mica with the Rheinische Co., which offers 
to pay on receipt of the goods. The accused 
writes to Baker and Startin to send the 
goods to Checcacci, and writes to the latter 
to get the goods from Baker and Startin 
and to deliver them to the Bheinische Co. 
on payment. We do not know the exact 
understanding on which Baker and Startin 
paid for the goods. They were old custo- 
mers of accused, and it may be that the 
accused wanted them to oblige him by 
purchasing the goods, or that he merely 
wanted them to get the goods from the 
Bank and hold them at bis disposal. We 
have only one letter which passed between 
the two firms, the letter of the 23rd 
October from Baker and Startin to accused’s 
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ed’s tirm, and this letter to iii> mind 
supports the latter conclusion. Baker and 
Stai-tin write, “ We ai-e taking up this case 
as requested by you and will do our best 
to dispose of it at invoice rates." It 
Baker and Startin were purchasei-s ot the 
mica, it would be matter a of no concern to 
the accused at what price they disposed ot 
it. Also they point out that it will be 
impossible to send the mica to Checcacci. 
Then referring to some other goods which 
presumably accused had also asked them to 
pay for they say, ** We await details befoie 
deciding if we can pay for them. It is 
understood, of coui-se, that we can dispose 
ot any such goods in order to realise our 
money as quickly as possible. I read the 
whole letter as an agreement to tempoia 
rily accommodate accused, hy paying the 
Bank, getting delivery of the goods and dis- 
posing of them, for accused. The accused 
also evidently thought the mica was at his 
disposal when he instructed Baker and 
Startin to send it to Checcacci. In fact 
Baker and Startin disposed of the mica : 1 
don’t know when, nor whether on their ow n 
account or on account of accused. The\ 
could not have got it before the '.Idrd Octohei, 
and the letter of the 14th December from 
the National Bank, Calcutta, to accused 
suggests that they did not even get the 
documents before November allowing siK 
weeks for communication of that fact to 
pass from the Bank in London to the 
Calcutta branch and from the latter to 
accused. 

But whatever may have been the posi- 
tion of Baker and Startin, does the mere 
accident that accused could not actually get 
the goods to Checcacci alter the fact that he 
was trading in them ! I think not. He 
offered to an enemy firm goods which he 
thought he was in a position to send to 
them, and he did all that lay in his power 
to get the goods to them. This to my mind 
was clearly trading. 

Now I come to the second essential of the 
offence. It is argued that the mica does not 
come within the description of goods 
** destined for an enemy," for when origin- 
ally consigned to the Bheinische Co., that 
firm was not an enemy, and when the mica 
was taken by Baker and Startin in London 
its destination was no longer Germany. 
This argument is based on what is to my 
mind a misinterpretation of the meaning of 
the words " destined for an enemy," That 
phrase cannot refer to the destination before 
the trading takes place, but to what will be 
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the destination as the result of tlie trading, 
or after it takes place. .\n example will 
show that it mu.stbe so. Supiwse A ships 
a quantity of goods for Germany in tlie care 
of an agent B. On the way B sells the 
goods to C who diverts them to England. 
Here the goods are in the first instance 
destined for Germany, they are so destined 
at the time that />' and C trade in them, but 
B and C'obviously do not commit an offence 
against the Proclamation for they in effect 
carry out its object by ])r 0 venting the goods 
from reaching the enemy country. But if 
A sells to iy goods, winch he knows B in 
tends to send to Germany, A and B both 
commit an offence against the iVoclamu- 
tioD, for they trade in goods, which are 
intended for. for that is all that “ destined 
for ■’ means, an enemy country. In this 
case the accused in trading in the goods 
intended that they should go to Germany 
and the purchasing company intended the 
same. The offence of the accused is. there- 
fore, in my opinion complete. 

He is also, on the tacts established, guilt y 
under S 3 of the Ordinance for another 
reason, in that he abetted the supply of 
goods to an enemy. It was suggested in 
the course of argument that even if be was 
not guilty of trading in goods destined for 
the enemy he was guilty of such abetment. 
Learned Counsel’s answer was that though 
instigation to sell to an enemy would be an 
abetment yet, as the proposal in this case 
came to accused from Checcacci, the accus- 
ed could not be said to have abetted supply 
by his agent. The ai-gument is ingenious 
but fallacious. Instigation is not limited 
to the person from whom the proposal first 
moves. In his letters both of :22nd October 
and '29th October the accused directed 
Checcacci to deliver the goods to the 
Bheinischt’ Go. against payment. The 
last mentioned letter not having reached 
Checcacci would not be an instigation, but 
the letter of 22nd October was. It was 
not, as suggested, merely a case of acquies- 
cence but of positive direction. 

Even if the charge as framed failed I 
should, therefore, be prepared to convict 
accused of abetment of supplying goods to 
the enemy. It was not suggested that he 
would be in any way prejudiced by the 
absence of a charge of abetment. The case 
depends entirely on the correspondence, 
and it has been reiterated on behalf of the 
accused that he has in every way assisted 
the prosecution by putting at the disposal 
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of the Crown the whole of his corresiwn- 
dence. 

The mica which forms the subject-matter 
of the third charge had also been shipped 
from India before the war broke out. 
Fourteen cases of mica had been shipped 
to Marseilles, eight cases by ss. “Chy- 
bassa,’’ for one Drouet of Paris, and six 
cases by ss. “Nevassa,” three for Drouet 
and three for the Manufacture Parisienne. 
The former consignment was lauded at 
Marseilles, but the latter was sent on by 
mistake to London. The consignees were 
unable to take delivery, and the accused, 
having been advised of this by the Bank, 
wrote to Checcacci on the 17th September 
to try and get the goods and re-ship them 
to him. On the 24th September, having 
in the meanwhile received a letter from 
Checcacci, dated 20th .Vugust, reporting 
what he had already learned from the Bank, 
accused wrote that he had instructed the 
Pack to deliver to Checcacci. Letters from 
Checcacci of the 7th and 10th September 
speak of a growing demand both in Germany 
and elsewhere for mica, and Checcacci 
advised accused to have a stock of mica 
at Genoa. In answer to the first letter 
accused wrote the letter of the 8th Octo- 
ber, to which I have already referred, 
advising Checcacci not to sell to Germans, 
subject to the qualification mentioned 
in the postscript. Then on the 16th 
September Checcacci wrote that Jaros- 
law had telegraphed to have the mica 
which had been consigned to Drouet and 
the Manufacture Parisienne sent to Genoa, 
and he asked accused to tell the Bank to 
make over the documents to him, on which 
he would dispose of the goods. 

The firm of Jaroslaw’s, Erste Glimmer' 
waren Eabrik, was an old customer of 
accused, with its head office in Berlin. 
From the terms of Checcacci’s letter it 
would appear that he had been in commu- 
nication with Jaroslaw about this particular 
consignment of mica. Accused answered 
this letter on 15th October saying that he 
had told the Bank to deliver the documents. 
He says, 

“ We trust you would have received the same 
from them and brought those cases to Genoa. 
Please try your best to sell them elsewhere and 
remit us the amount. '' 

It is suggested for the appellant that the 
word ** elsewhere,*' in view of the previous 
letter of the 8th October, means to some 
persons other than Germans. I think there 


can be not doubt that it means elsewhere- 
than to the original consignees. Accused 
obviously does not mean to exclude Germans, 
for in the same letter he is consenting to 
the sale to the Rheinische Co. What he 
said in his letter of the following week is 
very clear. Checcacci had written on the- 
23rd September, 

“Jaroslaw wish to buy the K. 

C. 1. 2 3 lying at .Marseilles 

I’lease instruct the Rank to deliver me free the- 

documents for these goods, I shall have them 

sent to Genoa and will sell them from here.. 

I cannot sell them for .Marseilles, as buyers 

are Jaroslaw or Urandt or others whom the 

English Ranks will not accept tirafts upon . , 

• • 

• « • • • • 

Then he refers to an offer by the Rheinische 
Co., and an Austrian merchant, and says 

‘ there are MO slocks on the Continent ; if we 
are clever we shall gather all the trade of the 
Continent in <mr hands for now and for the 
future, but we must act quickly anti in earnest.” 

Accused's reply was an acceptance of the- 
proposal and a direction to sell at profitable- 
prices. He wrote. 

We have already paid the money which the 
Rank adtanced to us and instructed the Rank to 
deliver those documents to you free by cable, 
which we trust t)n receipt of that cable they have 
tielivered those documents to you and you have 
brought those cases to Genoa. Please try to sell 
them promptly at profitable prices.” 

On the 30th September, Checcacci, who- 
of course did not receive any of accused’s 
instructions, even in answer to his earliest 
letters, till a latter date, again wrote that 
Jaroslaw wanted the goods. Accused’s 
answer of the 29th October, in which be 
repeated his instructions, was detained by 
the censor. On the 7th October, Checcacci 
reported the sale of six cases to Jaroslaw, 
and that he hoped to sell him the other' 
eight. Accused’s reply on the 29th October, 
for this letter answered two of Checcacci’s, 
was that Checcacci ought to have sold the* 
sL\ at a higher price, and that he must try 
to sell the eight at profitable prices. On the 
14th October Checcacci reported having sold 
all 14 cases to Jaroslawr, but he had can- 
celled the sale of three as Drouet wanted 
them. On the 12th November, Checcacci 
reported having shipped eight cases to the 
Jaros Mica Company and received a cheque- 
for the amount. The other three cases were 
apparently not delivered as, on the 19th 
November, Checcacci writes that the sU 
cases were still under consideration at the 
London Custom House. 

There was some discussion arising out of 
this last letter as to whether the eight cases 
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of mica were delivered to laroshiw or to 
some other Company. I feel no doubt 
that Checcacci in writing of the Jams Mica 
■Company refei's to Jaroslaw in spite of some 
confusion raised by .the passage in the 
letter which refers to “ this American Co. 
and the later passage “ send me sam- 
ples .... and 1 shall propose them 
to the Jaros Cincinnati Company and 
Microw Mica Company of Chicago.” It is 
suggested by the learned Advocate-General 
that the letter is a blind and that the 
writer is referring to German Companies. 
Perhaps it is so. But that fact should not 
go against the accused. Up to this point 
the correspondence had been perfectly 
straightforward. There is no reason to 
suppose that accused had at any time used 
veiled language in his letters to Checcacci. 
and if the latter suddenly took to doing so, 
any advei*se inference that might be drawn 
against Checcacci from that fact must not 
reflect on the accused. 

In this case, as in the first case, we have 
the fact that Clieccacci was dealing with 
an enemy firm and finally sold to it the 
cases of mica which form the subject-matter 
of the charge, and delivered some of the 
cases. We also have the fact that accused 
directed Checcacci in the letters of loth, 
22nd and 29th October, the first two of 
which reached Checcacci for they were 
answered, to sell the mica. J>ut it is 
sought to exonerate the accused hy a fact 
which distinguishes this case from the 
first znz.j that Checcacci sold the goods 
before he had any instructions from the 
accused to do so. He reix)rts the sale of 
six cases in his letter of the 7th October 
and of all 14 in his letter of the 14th 
October, whereas it was only on the 2 1st 
October that Checcacci received accused’s 
letters of 17bh and 24th September, and 
even in those two letters accused did not 
authorise Checcacci to sell to Germans. In 
the first he only told his agent to get the 
goods into his possession or re-ship, in the 
second he says he has told the Bank to 
^ deliver the mica to him and asks for an 
advance on it. 

Checcacci, however, did not actually part 
with the mica till the 12th November on 
which date he also got payment for it. 
At that time he had received accused's 
letters of 8th October and 15th October. 
In the first accused had instructed him not 
to sell to Germans and then qualified the 
instructions in the postscript. The lettei* 
■of the 15th was the one in which he 
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told Checcacci to try and sell "elsewhere.” 

At the time of the writing of the 
former letter, though trading with the 
enemy had been forbidden in the Koval 
Proclamation of the 5th August, published 
in India on the 12th September, a month 
before the letter was written, disobedience 
to the Proclamation had not been made an 
offence. But when the second letter was 
sent, the Ordinance making disobedience to a 
Koval Proclamation penal had been publish- 
ed. Accused’s instructions even of the Sth 

October did not reach Checcacci till e.irly 
in November ; long before they reached him 
they had become penal, accused was in a 
jxisition to countermand the instructions 
and as he did not do so. he must be held liable 
for the result ai'isiug out of his instructions. 

It is true that he qualified the permission 
to sell by the proviso, 

•• If ihe Briu>h (Io\ i-rnmcnt dt> noi take any 
ortencc or l.ccontrary to ihcir lau or the London 
people arc >tin tliem. 

But the accused cannot shelter himselt 
by saying be left the matter to the discie- 
tion of his agent. The nature of his instruc- 
tions will. 01 course, very largely affect the 
punishment to be awarded, l)uo it will not 
aff ect the liabilitv'. As the goods, or some 
of them, were in fact delivered to an enemy, 
rhe accused has committed an offence with- 
in the first clause of S. 5 (7), su[)pl> ■ 

ing goods to an enemy.” The offence does 
not come within the terms of the second 
clause, which was the charge framed by tiie 
Magistrate, for accused supplied the goods 
to Checcacci not for transmission to an 
enemy but with instructions contained in 
his letters of the 17th and 24th September. 

The accused would also be liable for 
abetment of the off ence of supplying goods, 
in that in bis letter of 22nd October he 
instigated his agent to sell to an enemy 
Hrra. The instigation constitutes the offence. 
In fact Checcacci had reported the sale of all 
M cases before the letter reached him, but 
that was obviously a revocable arrangement 
and was revoked in respect of three cases. 
Eight of the cases had also been delivered 
'oefore the letter reached Checcacci. There 
may be abetment by instigation of an offence 
which cannot in fact be committed. In 
this case thi'ee of the cases out of the 11, 
which Jarsolaw was to have remained 
undelivered when Checcacci got accused s 
letter of the 22nd October, and in respect 
of these three, at any rate, there cannot 
be the slightest doubt that the accused 
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committed the offence of abetting the supply 
to an enemy. 

On two grounds, therefore, I consider 
the accused has been rightly convicted in 
respect of the subject-matter of the third 
charge. 

It may even be that accused would be 
liable for acts contravening the Procla- 
mation, done by his agent, even if those 
acts were directly contrary to his instruc- 
tions, on the principle that where an act is 
itself an ort'ence apart from any intention, a 
principal is lialde for his agent’s acts. 
Whether that principle applies in the 
present case I do not consider it necessary 
to express an opinion. 

The offence of trading with the enemy 
in contravention of the Royal Proclamation 
is an extremely serious one, and it is doubly 
serious if it takes the form of one of His 
Majesty’s subjects supplying an enemy with 
material which can be used for the pro- 
secution of the wai’ while the efforts of His 
Majesty's naval forces are directed to stop- 
ping such supply. If the sentence of 
imprisonment imposed by the Magistrate 
has had the effect of bringing home to the 
public the gravity of a disregard of the 
Royal Proclamation it will have done good. 
But in the circumstances of this case I do 
not consider it necessary that a sentence of 
imprisonment should be imposed. The 
situation is novel, and the legislation is 
novel. The effects of the Proclamation 
were for some time but indistinctly realised 
even in England ; there must be still more 
uncertainty in India. In both cases the 
goods had been shipped before the outbreak 
of war, and though there is reason to think 
that owing to Checcacci’s bad advice the 
accused allowed his business instincts to 
overcome his ideas of good citizenship, 
there is this much to be said in respect of 
the first charge that he was carrying out a 
bargain entered into before the war. I 
think the convictions should be upheld, 
but that we should alter the sentence on the 
first charge to one of the maximum fine 
which the Magistrate could have imposed, 
viz.j a fine of Rs. 1,000 and on the third 
charge remit the sentence of imprisonment 
allowing the fine to stand : in default 
of payment of fine in either case the 
accused to undergo rigorous imprisonment 
for six months. I trust the reduction of 
the sentence will not give birth to any false 
ideas as to the sentence that is likely to be 
imposed in case of any contravention of 
the Royal Proclamation in future. 


I understand that my learned brother,, 
while agreeing that the appeal on the third 
charge should be dismissed, subject to the 
reduction of sentence proposed, is of opinion 
that the appellant s^iould be acquitted on 
the first charge. In the circumstances the 
conviction on the third charge is upheld 
and the sentence reduced to one of a fine of 
Rs. 1.000. In regard to the first charge 
our opinions must be laid before the learned 
Chief Justice for reference to a third Judge 
under S. 429 of the Code of Criminal 
Procedure. 

Greaves, J. — This is an appeal from a 
conviction of the accused by the Chief 
Presidency Magistrate of Calcutta of two 
offences in contravention of the provisions 
of Clause o (7) of His Majesty's Procla- 
mation of the 9th September. 1914, “'I’he 

Trading with the Enemy Proclamation 
Number 2.” The accused was further 
charged with an offence in contravention 
of the provisions of Clause 5 (9) of the said 
Proclamation but was acquitted on this 
charge. The Crown have appealed against 
the acquittal, but do not desire to proceed 
with the appeal. The accused was sen- 
tenced, under the provisions of Clause 3 of 
Ordinance VI of 1914. which was publish- 
ed in the Gazette of India Extraordinary 
of the 14th October, 1914, to eighteen 
months’ rigorous imprisonment under one 
charge (the first charge) and to a like term 
of rigorous imprisonment and a fine of 
Rs. 1.000 under the other charge (the third 
charge), or in default of payment of the 
tine to six months’ rigorous imprisonment, 
the sentences of imprisonment to run con* 
currently. 

The accused is a member of the firm of 
Gunput Roy A Co., of Calcutta. The firm 
consists of six members including thfr 
accused aad the accused was, at the time 
that the offences against the Ordinance, of 
which the accused was convicted, were 
committed, in control of that branch of 
the firm’s business which exports mica, and 
the correspondence of the firm which deals 
with that branch of the business was » 
conducted by and under the direction of the 
accused, and it was under his direction that 
the correspondence before us was written. 

The firm of Gunput Roy & Co. prior to 
the war had been in the habit of exporting, 
mica to European countries including 
Germany. Their course of business was ae 
follows : — One Checcacci, an Italian resident 
at Genoa, was the sole agent of the firm in 
Europe for the sale of mica, having been 
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appointed such under or by virtue of an 
agreement dated the 8th May, 1912 and 
made between Gunput Roy Co. and 
Checcacci, and whereby Checcacci agreed 
(inier alia) to devote his whole time and 
attention to the business and not to engage 
in any other business. Checcacci was in 
the habit of forwarding to Gunput Roy 
Go., orders for mica from firms in Germany 
and elsewhere, bills were drawn by Gun- 
put Roy Co., on the vai'ious purchasers 
and discounted by the Calcutta branch of 
the National Bank of India, who forwarded 
the bills together with the shipping docu 
ments to their heiid office in London for 
realization and for the handing over of the 
shipping documents to the purchasers 
against payment of the bills. In the event 
of the purchasers (ailing to pay or accept 
the bills the National Bank of India were 
entitled to call on Gunput Roy Co, to 
refund the money paid by the Bank to 
Gunput Roy A Co., and against such refund 
the shipping documents would be made 
over to the order of Gunput Roy I't' Co. 

The charges against the accused, in 
respect of which he was convicted, were (0 
that during the months of September, 
October and November, 1914, and during 
the continuance of a state of war between 
His Majesty and the German Empire, he 
at Calcutta unlawfully did contravene the 
provisions of Clause 5 (7) of His Majesty s 
Proclamation of the 9th September, 1914, 

“ The Trading with the Enemy Procla- 
mation Number 2" being a Proclamation 
of His Majesty for the time being in 
force relating to trade, commercial inter- 
course and other dealings with any sub- 
ject of the said German Empire or any 
person residing, carrying on business or 
being in the territories of the said German 
Empire, by trading in goods, wares and 
merchandise, to wit, one case of mica ship- 
ped by the ss. “Nore” destined for an 
enemy country, to wit, the said German 
Empire and for enemies, to wit, certain 
persons trading and carrying on business 
together under the name and style of 
Rheinische Glimmerwaren Fabrik at Weis- 
ling, Cologne, in the said German Empire, 
and thereby committed an offence punish- 
able under S. 3 of the Commercial Inter- 
course with Enemies Ordinance No. VI of 
1914, (Hi) that during the months of 
September, October and November 1914, 
during the continuance of the state of war 
aforesaid, at Oalcutta, he unlawfully did 
contravene the provisions of Glause 5 (7) of 


the said Trading with the Enemy Proclama- 
tion No. 2 by supplying to a certain iier-uii, 
namely, one G. Felice Checcacci ot Genoa 
in Italy, certain goods, wares and merclian- 
dise, to wit, 11 cases of mica (wliicb had 
been previously shipped to Marseille^ per 
ss. " Nivassa ” and ss. “Chybassa”j tor 
and l>y way ot transmission to an et.euiy 
country, to wit. the German Empire, and 
to enemies, to wit, certain persons trading 
and carrying on business together under the 
name and stylo of JaivsLi hrste Glnu 
merwareJi habrik at Berlin in tlie ^aid 
German Flmpire, and thereby traded in the 
said goods destined for the said enemy 
country and the said enemies and thereby 
committed an offence punishable under S . 3 
of the Commercial Intercourse with 
Enemies Ordinance No. VI of 1914. 

The Proclamation in its preamble con- 
tains a recital that it is contrary to law to 
trade or have any commercial or financial 
transactions with any person resident or 
carrying on business in the German Empire 
or Austria-Hungary without permission. 

Clause 5 (7), which is the clause under 
which the accused was charged and con- 
victed, divides itself into three parts and 
forbids (i) the supply of goods, etc., to 
or for the use of the enemy or the 
obtaining goods, etc-, from the enemy, [n) 
the supply of goods by way of transmission 
to or from the enemy, (nO the trading in oi 
carrying of goods destined for or coming 
from the enemy : and the direct and the 
indirect carrying out of any of the acts 
above mentioned is prohibited by the sub- 
clause, and the clause itself contains a pro- 
vision at the end making any person who 
commits, aids or abets any of the aforesaid 

acts, guilty of a crime. 

The Proclamation is a penal proclamation 

and it must be construed strictly, and the 
conviction of the accused can only be 
upheld if he be shown to have actuall> and 
in fact done one of the facts thereby lor- 
bidden, andit is not sufficient for the pro- 
secution to show that he so a,cted as to 
show himself willing to do any of the acts 
forbidden by the proclamation and, unless 
he in fact actually did one of the acts or 

possibly aided or abetted any such act. the 
accused cannot be convicted thereunder. 

The accused is, of course, fully entitled to 
raise and rely on any defence, however 
technical it may be. to meet a penal charge 
and is entitled to have the fullest weight 
given to any such defence. On the other 
hand it is, of course, necessary that, so far 
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as possible, no restricted meaning should be 
placed on the words of the Proclamation 
and that it should be so construed as to, as 
far as possible, prevent the mischief aimed 
at, namely, the enhancement of the actual 
lesources of the enemy by supplying him 
with goods or with money' 

It was forcibly contended before us that 
sub-clause (7) involves an actual dealing 
^\ith goods, and that unless it can be shown 
that goods were actually supplied to the 
enemy or so dealt with as to be placed in 
the enemy's power, there was no breach of 
the provisions of the sub-clause, and that if 
the words “trade in,” in the last part of 
the sub-clause refer to any commercial 
dealing or intercourse falling short of the 
supply of goods, or the putting of the enemy 
in the position of obtaining goods, there 
was no need for sub-Clause ('.P. as the 
matters there mentioned would, in tiiis in- 
terpretation of the clause, equallv fail within 
the provisions of sub-Clause (7)'. The first 
two parts of the sub-clause present no real 
ditljculty. To constitute an oft'ence under 
the first )jart of the sub-clause there must 
be a supply of goods to or for the u<e or 
benefit of the enemy, or an obtaining of 
goods from the enemy, and in my opinion it 
would be an olTeuce under this part of the 
sub-clause if the enemy, as for example, bv 
being placed in possession of the shipping 
documents, was placed in a p .sitiou to 
obtain the goods. 

To constitute an offence under the second 
part of the sub-clause, there must be a 
supply of goods by way of transmission to 
or from an enemy country, or an obtaining 
of goods by way of transaction to or for the 
use of the enemy. Under the first part of 
the sub-clause the merchant wlio supplies 
goods to or obtains goods from the enemy is 
aimed at, and under the second p.irt of the 
sub-clause the person who acts as the 
medium for the transmission of goods to or 
from the enemy is aimed at. 

It is the third part of the sub-clause which 
presents the difficulty, but, whatever may 
be the exact meaning of the words “ trade 
in,’' the useof the word '* destined " makes 
it, in my opinion, clear that what is 
contemplated is an actual dealing in or 
negotiation with regard to actual ascertained 
goods or goods capable of ascertainment 
w'hioh are destined for or coming from an 
enemy country or an enemy, and this, of 
course, would include a dealing with the 
documents of title to the ascertained goods. 
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In my opinion, therefore, sub-Clause (7), 
deals only with goods actually in existence 
or capable of ascertainment, and there must' 
be an actual dealing with the goods them-' 
selves or with the documents of title thereto* 
to wosfcitute an offence under this part of 
sub-Clause (7), and in my opinion the mere 
intention or desire to get goods for the 
enemy does not constitute an offence UDder 
this part of sub-Clause (7) unless, as before 
stated, there are goods in existence or 
capable of coming into existence. To con- 
stitute an oftence thereunder there must be 
(a) definite ascertained goods inexistence or 
goods capable of ascertainment which can 
M dealt with by the person accused, (6) 
they must be goods destined for the enemy 
or coming from the enem 3 ', W there must 
be actual dealing in these goods. In my 
opinion the offer, for example, by a manu- 
facturer of boots to supply boots to an enemy 
or to an enemy’s firm, even if these boots 
aiQ not in actual existence at the time of 
the offer, provided they are capable of being 
made and forwarded to the enemy by 
the manufacturer, would be an offence 
against the Proclamation and a trading 
in goods destined for the enemy, and 
in this view the sending to the enemy of a 
catalogue of goods manufactured by or 
stocked bj' the sender of the catalogue may 
be an ofience against the Proclamation, and 
I think this is nonetheless so because sub- 
Clause (9) forbids the entering into com- 
mercial, fioaociai or other contracts with or 
for the benefit ol anj' enemy. It ma^' well 
be that an ofience which may be covered by 
the latter of part sub-Clause (7) is specified 
in grater detail in sub-Clause (9). 

It is now necessary to consider what 
actually happened with regard to the case 
of mica forwarded by the ss. “Nore, ’’ 
which is the subject of the first charge. On 
or about the 30th Juno, 1914 Gunput 
fio 3 ’ Co. shipped by the ss. “Nore’’ 
from Calcutta one case of mica to the 
Hkeinische Co. of Cologne, who were old 
customers of Gunput Roy A Co., and in 
response to an order received bj’ Gunput 
Ro>- A Co. from the Eheinische Go., 
through the medium of Cheecacci, Gunput 
Ro 3 ^ & Co. drew a bill on the Eheinische 
Co.y for the value of the goods, which was 
discounted by the Calcutta branch of the 
National Bank of India and handed to them 
by Gunput Roy & Go. together with the 
shipping documents. The case was shipped 
to Cologne via Antwerp. When the ss. 

Nore ’’ arrived at London war had beeo 
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declared, and the Peninsular A Oriental 
Steam Ship Company, who owned the ss. 

“ Nore, ” notified Gunput Roy & Co. that 
the ship would not proceed any further 
and that the case of mica had been landed 
in London. The case of mica was in 
fact so landed towards the end of Septem* 
her 1914. Gunput Roy vt Co. there- 
upon instructed the Calcutta branch of 
the Bank to instruct the head office 
of the Bank in London to take delivery of 
the case of mica from the shippers 
and to make over the same to an Eagllsh 
firm trading in London in mica, named 
Baker and Stai'tin, who had previously 
had dealings in mica with Gunput Roy 
Co. 

Gunput Roy & Co. at or about the 
same time, namely *the 24th Septem- 
ber, 1914, asked Baker and Startiu to 
take the case of mica and dispose of it, 
which they eventually did, paying for 
the goods and informing Gunput Roy 
Co. of this by letter dated the idrd Octo- 
ber, 1914. 

It is now necessai'y to refer shortly to 
the correspondence which passed between 
Checcacci and Gunput Roy I'c Co. in the 
months of September and October, 1914, 
and in so doing I do not forget that the 
Ordinance under which the accused is con- 
victed only came into force on the 14th 
October, 1914. On the 24th September. 
1914, Gunput Roy & Co. write to Checcacci 
saying they have instructed the National 
Bank of India to deliver the case of mica to 
Baker and Starbin, whom they had instruct- 
ed to pay for it, and take delivery from the 
Bank, and they tell Checcacci that if be 
wants the case, he is to ask Baker and 
Starbin for it, but that he is not bo give the 
case to the Bheinische Co. without pay- 
ment ; and on the 8th October, 1914, 
Gunput Roy it Co. writeboCheccacci recom- 
mending him not to sell any goods to 
German buyers, but in a postscript they add 
that be may sell to German buyers if the 
British Government do not take offence and 
if it is nob against the law ; they again 
write on October iSth telling Checcacci not 
to deliver the case to the Rheinische Co. 
without payment ; and on October 22nd they 
tell him to receive the case from Baker and 
Startin and to deliver it to iJAetmsc/ie Co. 
against [>iymeQt ; and on October 29th they 
tell Checcacci to ask Baker and Startin to 
send the case to him and that he is to 
deliver it to Rheinische Co. against payment ; 


this last letter was stopixjd by the jxjst and 
never reached Checcacci. 

1 should add that it apijeai's from a letter 
of Checcacci of the Kith September, 1914) 
written to Gunput Roy A’ Co. that Chec- 
cacci was in communication with the 
Rheinische Co. who wanted the case of 
mica, that he passed on this information to 
Gunput Roy A Co. on the Kith Sepiember, 
1914, whogot the letter on October 13th, and 
replied to it by the letter of October loth, 
above referred to. 1 have come to the con- 
clusion from the correspondence that at the 
time this letter was written the case ot mica 
was no longer destined for the enemy within 
the meaning of sub-Clause (7) of the Ordin- 
ance. On the 24th September. 191 4, Gunput 
Roy & Co. wrote to Baker and Startin 
asking them to pay for and take from 
the Bank and dispose of the case of mica. 
(1 have no copy of this letter, but the 
reply of Baker and Starbin of the 23rd 
October. 1914, and Gunput Roy A Co.’s 
letter of the 24tb September, 1914. make it 
clear what the letter contained). Whether 
the transaction with Baker and Startin was 
an out-and-out sale or not, or merely an 


arrangement whereby they paid for and cook 
the mica to oblige Gunput Roy A Co., hop- 
ing to dispose of it. if possible, but looking 
bo Gunput Roy A Co., as the real owners 
and liable to them if the case were not sold, 
is difficult to say, but after the 24bh Sep- 
tember, 1914, that is to say, when the letter 
of October 15th was written, in my opinion, 
the goods in question wei'e not destined for 
an enemy country within the meaning of 
the Proclamation and were not capable of 
being sent to an enem^ country in view of 
the fact th.tt the export ot mica from 
England had been forbidden, and there has 
been, as before stated, no offence against 
that p trt of the Proclamation under which 
the charge was framed. The mere willing-, 
ness of Gunput Roy A Co., that the mica in 
question should be delivered to an enemy 
firm is not, in my opinion, under the cir-| 
cumslances, a breach ot that part ot the 
Proclamation under which the charge was 
framed and the conviction on this charge 
cannot, in my opinion, be upheld. 

The circumstances with regard to the 
goods which form the subject-matter of 
the third charge are as follows : On the 
4th June 1914 Gunput Roy A Co., shipped 
from Calcutta by the ss. '' Chybassa ” eight 
cases of mica to the order of a Droueb of 
Paris, and on the 16th July they shipped 
other three cases by the ss. “ Nevassa ” bo 
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the same Drouet and three cases to the 
oiders of the ^annfacinve Pavisiznnt of 
Paris. Hills were drawn by Gunpui Roy 
-vCo., on the purchasers, and discounted 
by the Calcutta branch of the National 
Bank of India and sent to the National 
Bank of India in London for realisation. By 
the time the goods arrived in Em'ope war 
had broken out and both Drouet and the 
representatives of the Manufacture Parisi- 
eune had been called up for military service 
and were actually with the French forces 
at the front and could not be communicated 
with or take the delivery of the goods, and 
the position was that the National Bank 
wanted to be recouped the monies paid by 
them to Gunput Roy k Co., for discounting 
the bills and Gunput Roy A Co., were 
desirous of disposing of the goods as they 
had to repay the Bank. 

The eight cases of mica shipped by the ss. 

Chybassa were delivered at Mai’seilles and 
the si.v cases shipped by the ss. “Nevassa” 
were delivered in London. There is no 
evidence before us as to what happened to 
three of the six cases which were delivered 
in London, but I am satisfied on the evi 
dence that the remaining three were ulti- 
mately taken by Drouet, the original con- 
signee, and that ihe eight cases shipped to 
Mai-seilles, under the circumstances herein- 
after set forth, ultimately reached a firm 
called Jaroslaw carrying on business at 
Berlin in Germany (but having branches in 
England and other European countries) and 
an enemy within the meaning of Clause 3 
of the Proclamation, and I am satisfied on 
the evidence that these eight cases reached 
the Jaroslaw German business. Gunput 
Roy k Co. had had previous dealings with 
Jaroslaw and with the German branch of 
the business. The circumstances under 
which the eight cases of mica reached Jaros- 
law are set forth in the correspondence 
which was before us dealing with the third 
charge. 

The first material letter is one from 
Checcacci addressed to Gunput Roy k Co. 
on the 16bh September, 1914, wherein he 
states that Jaroslaw had telegraphed to him 
asking him to have all the mica shipped to 
Marseilles and refused by Drouet sent to 
him at Genoa where they (Jaroslaw) would 
take delivery, and saying that he thought 
Gunput Roy & Co. should instruct the 
National Bank to make over to him free 
the documents for all the Marseilles goods 
and that he (Checcacci) would dispose of 
them at Genoa. 


EEOE (S.B.) (Greaves, J.) 

This letter was received by Gunput Boy 
Co. on the 13th October, 1914 and 
answered by them on the 15th of that 
month, the answer stating that with regard 
to the 14 cases at Marseilles they had 
instructed the Bank to deliver to him the 
documents and trusting that Checcacci had 
received the same from the Bank and 
brought the cases to Genoa, and asking him 
to do his best to sell them elsewhere and 
remit the amount — the word ’elsewhere,’^ 
in my opinion, clearly means elsewhere 
than to the original consignees, Drouet and 
the Manufacture Parisienne. Checcacci 
wrote another letter to Gunput Roy & 
Co. on the 23rd September, 1914, stating 
that Jaroslaw wished to buy .the mica 
lying at Marseilles and not taken over 
by Drouet and the Manufacture Parisienne, 
and asking Gunput Roy k Co., to instruct 
the National Bank to deliver the documents 
to him and that he would then have the 
mica sent to Genoa, as the buyers were 
Jaroslaw and he could not sell the mica 
from Marseilles. This letter was received 
by Gunput Roy it Co. on the 20th October 
and answered by them, on the 22Dd, in a 
letter which stated that Gunput Boy k Co. 
had instructed the National Bank to deliver 
the documents, and asked Checcacci to sell 
the goods promptly at profitable prices and 
remit the money. 

Checcacci wrote a further letter to 
Gunput Roy it Co. on the 30th of Septem- 
ber, saying that he could sell the Marseilles 
goods, and that possibly Jaroslaw would 
take them. This letter was received by 
Gunput Roy k Co. on the 28th of October, 
and ansNvered by them on the 29th of Octo* 
her, the answer stating that Gunput Roy 
k Co. had instructed the National Bank to 
deliver documents to him (Checcacci) and 
expressed a hope that he had received the 
documents and brought the 14 cases to 
Genoa and asking him to dispose of them at 
profitable prices ; the letter further said that 
“ we note that you have sold six cases to 
Jai*oslaw.’‘ This letter was intercepted ip 
the post and never in fact reached Checcacci. 

From the 14th October onwards Chec- 
oacci wrote various letters to Gunput Boy 
k Co. which were intercepted in the post, 
and letters were written to Checcacci by 
Gunput Boy k Co. on various dates in 
November, but these were with one excep- 
tion intercepted in the post, and in oay ^ 
opinion this further correspondence does 
not carry matters any further and need not 
'be considered. 
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It is in evidence before us that Checcacci 
effected the sale to Jaroslaw on or about the 
9th October, and before he received the 
letter's of Ounput Roy v'v;Co. abo\e lefened. 

I cannot find any letter from (lunput Roy 
A- Co. to Checcacci which in express terms 
directs or sanctions a sale of the mica to 
Jaroslaw, but in my opinion the correspon- 
dence certainly shows that Gunput lioy ACo. 
knew that Checcacci was effecting a sale to 
Jaroslaw and that they did not in expiess 
terms forbid such a sale. Under these 
circumstances, did the accused commit the 
offence against sub-Clause (7) with which he 
is charged, that is to say. did he supply goods 
for transmission to an enemy country or an 
enemy and trade in goods destined for an 
enemy ? In my opinion he clearly did 
unless he is saved by the fact that Checcacci 
effected the sale before he, the accused, 
knew or impliedly assented thereto. 

I Ordinarily a pei'Son is not criminally 
iliable for an act or omission unless be has 
himself committed or omitted the act, 
or authorised or known of, or shut 
his eyes to, the commission, or omis- 
sion, and the condition of mind of an 
agent is not imputed to the master or 
principal so as to make him criminally 
liable, and a master is not criminally liable 
merely because his agent commits a wrong- 
ful act. But in cases where a particular 
lintent or state of mind is not of the essence 
of the offence, the acts or defaults of an 
agent in the ordinary course of his employ- 
ment may make the master or principal 
criminally liable, although he was not aware 
of such acts or defaults and even where they 
were against his orders : Commissioners of 
Police V. Gartman (1), and Coppen v. 
Moore (2),T:he Laws of England by the Earl 
of Halsbury, Vol. IX, p. 235 [note (d)] and 
cases there cited. In my opinion the prin- 
ciples expressed above apply to the acts 
forbidden by the Proclamation. To con- 
stitute an offence punishable thereunder a 
particular intent or state of mind is not in 
my opinion necessary, it is sufficient to con- 
stitute an offence thereunder by principal 
that the act has been committed by the 
agent, even although not expressly authoris- 
ed by the principal, although, of course, in 
awarding punishment for the offence these 
circumstances would and must be taken 
into account. 


(1) (i8q6) I Q. B. 65s 
74 L. T. 726 = 44 W. R. 

(2) (1898) 2 Q. B. 

L. J. Q. B. 689 = 78 L. 



6 s L. J. M. C. 113 = 


Considering the enormous iiuportarce as| 
illustrated by the present war of the cuttii)g| 
off irom the enemy of all sources ot; 
sunply, this \iew of tlie Proclainationj 
aud its effect is nut, in my opinion, 
unduly harsh or an undue straininL;- of 
the words and spirit of the Proclamation. 

It IS necessary that the trading community 
should realise not only that they must take 
no actual steps to add to or increase the 
resources ot the enemy, hut that they must 
be active to prevent any act by their servants 
or agents which can possibly add to thej 
enemy's resources and that unless they do, 
so, they fall within the mischief aimed at 
by the Proclamation and render themselves 
liable to the penalties imposed by the Ordi- 
nance for any breach of what is forbidden 

by the Proclamation. 

The result is that, in my opinion, the 

accused was rightly convicted on the third 

charge, but, in my opinion, the sentence 
was, under the circumstances, excessive and, 
in my opinion, the sentence of imprisonment 
should be remitted, butthefine ofRs. 1,0(‘0 
imposed by the Presidency Magistrate 
should stanL I wish to add that, in my 
opinion, the corresiwndence is perfectly 
open and straightforward, but I regret that 
the accused, although be apparently had 
considerable doubt as to whether an> sale 
to the enemy was not illegal, did not take 
immediate steps to make it impossible that 
any of the goods in question should reach 
the enemy and take legal advise as to his 
position. It is only fair to the accused to 
add that he apparently made no attempt to 
ship goods after the outbreak of war but 
only concerned himself with goods which 
had been shipped sometime before war broke 
out. And. of course, the matters dealt with 
by the Ordinance aie new so far as this 
generation is concerned; the Ordinance, 
moreover, was not, I understand, translated 
into the vernacular and the accused^ is 
ignorant of the English language. With 
regard to the question as to whether the 
accused could, in respect of either or both 
charges, be convicted of abetment, the fact 
remains that he was not originally charged 
with any such offence, and although our 
powers are wide under S. 423 of the Code 
of Criminal Procedure, and although the] 
question was to some extent argued before 
us and the advisers of the accused were 
offered an opportunity for further argument 
on this point, which they did not desire] 
■^kfc=^emselves of, I for myself 
■ sho^ fe* loath, under the circumstances 
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ol this case. and. at this stage, to alter 
the charge and convict the accused of abet- 
ment, and, moreover, there seems consider- 
able doubt whether a conviction for an 
offence can be altered into a conviction for 
abetment of that offence. 

Judgment. This matter has been refer- 
red to me on a difference of opinion between 
-^Ir. Justice Beachcroft and Mr. Justice 
Greaves. 

The accused was charged with three offenc- 
es. He was acquitted on the second charge 
")> the Majjistrate and the Government 
appeal against that acquittal was with- 
drawn. Both the learned Judges convicted 
the accused under the third charge. There- 
fore, the only matter before me for decision 
is tnat on which the learned Judges differ- 
ed. namely, the first charge, Mr. Justice 
(Treaves being of opinion that the accused 
should be acquitted and Mr. Justice Beach- 
croft expressing the opinion that he was 
guilty of the offence, and if not, of abet- 
ment of it though Hot charged there- 
with. He would, therefore, have fined the 
accused Rs. 1.000 on this charge in addition 
to the fine which both the learned Jud^^es 

have agreed should be imposed in respecrof 
the third charge. 

It is not necessary for me to recapitulate 
the facts, which are set out in the judg- 
ments which are before me. The questions 
are, firstly, as to the meaning of the word 
"trading ” in the first charge, and nextly, 
whether, if there was a trading here in 
resiiecb of one case of mica .shipped by ss. 

Nore, ” it can be said that, at the 
date of the operation of the Ordinance 
that is. the 4th October, 1914, the goods 
were destined for an enemy country. 

For the prosecution it is contended 
that acts of the accused in directing 
the Bank to make over the goods to 
Messrs. Baker and Starfcin of London 
the direction to the latter to take up 
the goods, the direction to the latter 
to send the goods to Checcacci. an Italian 
agent at (Tenoa on his application, and 
lastly his direction to the latter to deliver 
the goods to Bheinische Go., and re- 
ceive payment constitute trading. Now, 

It seems to me clear that, as the Ordinance 
was not retrospective, the only acts at wich 
I can look, for the purpose of establishing 
the offence with which the accused has been 
charged, are such as took place after it was 
enwted, namely, the directions to Choceaci 
to hand over the case of mica to the German 
nrm. The other facts are only relevant as 


establishing the circumstances under which 
it is alleged that it became possible to do 
the last-mentioned act, unless they also 
amount to ratification of acts done and direc- 
tions given prior to the date of the publica- 
tion of the Ordinance, 

I may here mention that the prosecution 
does not rely on the letter of the 5th 
November, 1914, as it was never sent, 
being intercepted by the censor. 

Now, does the act to which I have referred, 
assuming for the sake of argument that there 
IS a ratification of instructions given to 
Messrs. Baker and Startin, amount to 
trading '? For the defence it is contended 
that this term involves an actual handling 
with the goods and not mere directions such 
as we have before us, which were in fact 
not carried out. For the prosecution it is 
contended that the word “trading” includes 
all forms of commercial intercourse. Both 
the learned Judges appear to have rejected 
the contention on this point which was put 
forward on behalf of the accused. It is 
not necessary, however, to go further into 
this part of the case. for. even assuming in 
favour of the prosecution that the acts 
chaiged amounted to “ trading within 
the meaning of the Ordinance, I agree 
with Mr. Justice Greaves that, whether 
there was a trading or not (which it is 
unnecessary to decide), the goods were not, 
on or after the 14th October, 1914, the 
date of the Ordinance, destined for an 
enemy country. Now, what is the mean 
ing of the word “ destined ”*? For the defence: 

It is contended that if we look at the! 
words or coming from ” in the Proclama-' 
fcion, destined ’ must mean going to, that' 
is, on the w'ay to an enemy country, The| 
goods were then, it is said, London 
and remained there from before the date 
of the operation of the Ordinance and were, 
it is contended, incapable of being sent to 
an enemy country as export of mica from 
England had been forbidden except to 
Belgium, France, Russia, Spain and Portu- 
gal (see page 407 of the Manual of Bmer* 
gency Legislation). I do not assent to all 
the terms of the argument by which the 
accused s contention is sought to be support- 
ed. Bub I come to the conclusion on the 
whole that the contention itself should be 
given effect to. 

I agree with Monnier, who appears 
on behalf of the prosecution, that we most 
not confuse legal destination with actual 
destination. It is true that after the Pro* 
clamation the exportation of mica was 
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prohibited at law. But it is possible, of 
course, that it might in fact be exported 
in disobedience of that law. Nextly. the 
export of mica was not altogether for* 
bidden. It was allowable to some countries 
from which the goods exported might 
possibly have found their way to enemy 
destination. Nextly, I am disiwsed to accept 
ihis argument that the word “destined," 
when used in connection with the word 
“ trading," is not limited to the sense 
which the defence asked me to accept, but 
is equivalent to the term ” intended for. 

But assuming this point in favour of the 
prosecution, can it be then said that the 
goods had an enemy destination at any 
time after the proclamation of the Ordi- 
nance on the 14:th October, 1914. The case 
of mica was shipped before the war. It 
had then undoubtedly an enemy destination. 
But on its arrival at London war had then 
broken out and the goods were landed there. 
Messrs. Baker and Startin of London 
under instructions of the accused took 
up and paid for the goods. If this was 
a real purchase by them and not a mere 
accommodation, there is no case for the 
prosecution. For in that event the goods 
were not in existence, so far as any dis- 
position of them by the accused was con- 
cerned, after the date u^wn which Messrs. 
Baker and Startin took over the goods 
from the Bank and paid for them. But 
I will again assume for the sake of argu- 
ment in favour of the prosecution that 
Messrs. Baker and Startin did not purchase 
outright for themselves, but merely took 
over the goods on behalf of the accused 
and held them for him subject to his fur- 
ther directions. If so, when was it that 
the enemy destination, which had been 
intercepted by the landing of the goods 
and the taking over of them by Messrs. 
Baker and Startin, again arose ? .\s 

regards any acts which are said to re- 
establish the enemy destination by the 
accused, I can, as I have already said, 
only look to what was done by him sub- 
sequent to the date of the Ordinance of 
the i 4 lh October. Then, are the two 
letters of the 15 th and 22 nd October in 
which the accused directed his Italian 
agent to deliver the case against payment 
to the Oennan Company sufficient to give 
the goods an enemy destination ? 'I'he 
point is one which is not altogether free 
from doubt. But on the whole I am of 
opinion that the question should be an- 
swered in the negative ; and in any case, 


if the point is a doubtful one. the accused 
is entitled to the benefit ol it- I' or \\c 
must note that at the time when these 
two letters were written, the accused was 
unaware of what had happened to the 
goods at home, namely, that Messrs. 
Baker and Startin had refused to export 
the goods and in fact the goods wcie 
never exported. I hey liad refused to 
export the goods, because, as they slated, 
such exportation was forbidden by the 
Ordinance. The directions given by the 
accused in ignorance of this fact could 
in any event only take eftect on the 
arrival at London of the letters in which 
they were contained ; and even upon such 
arrival they had no operation for the 
reasons staled and the goods, therefoie. 
never in fact acquired an enemy destina- 
tion. 

I may point out in this connection that 
the letter of the 15th October was sent 
only one day after the tOrdinance, which 
may, therefore, very well not have come 
to the notice of the accused. i’he Ordi- 
nance itself was not translated into the 
vernacidar until the 22nd of December^ 
after the dale of the second letter of tlie 
22nd of October. Nothing, moreover, 
has been shipped by liim after the date 
of the Ordinance. 

Then it is sought to establish that, if 
that be the case, there has been an abet- 
ment of supplying or of trading by the 
accused, which is prohibited by the Ordi- 
nance. I am not prepared to hold as a 
univereal rule that in no case can there be 
a conviction for abetment where the charge 
was only for the principal oftence. In tlie 
present case the accused was not originally 
charged with abetment. There is also the 
question, which has been raised by 
Mr. Ghose on behalf of the accused, as to 
whether there can be in fact an abetment of 
an offence under the Ordinance where in 
fact no offence has been committed, in other 
words, whether the principle enacted by 
the Indian Penal Code is applicable to an 
offence punishable under the Ordinance., 
In any case it is in the discretion of the| 
Court whether it should allow fresh charges; 
being tried in appeal. Mr. Justice Greaves 
expressed the opinion that this was not a 
case in which this should be done. I agree 
with him in holding that, assuming that 
the Court has jurisdiction to entertain this 
new charge in appeal, this is not, under 
the circumstances, a case in which I should, 
do so. 
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I, therefore, agree with him that this 
fir^t charge has not been established and I 
acquit the accused of it. As a result the 
accused is acquitted of the first two charges 
and convicted of the third charge, for which 
he has been fined Rs. 1,000. 

The accused is entitled to get back the 
briefs made over for the use of the Court 
and books of account and other papers which 
have been taken by the prosecution and 
which are now held by them. 

Appeal partly allowed ; Sentenced reduced. 
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Ciiattekjea and Sheepshanks, JJ. 

Wajid Ali and anot/ier — Plaintiffs — 
Pel iiioners. 


v. 

Khurshed Assam and oDVers— Defend- 
ants — Opposite Parties. 

Civil Rule No. 1048 of 1915, decided 
on 31SI July, 1916, against the Order of 
^[unsif, Sandip. 

Civil P.C. (5 of 1908), S. 151— Scope. 

A Court has no power to vary or set aside 
under S. 131, a consent decree made by it whtn 
there is no variance between the decree and tlic 
soUnamah. [P. 44O. C. I.) 

Giri/'a Prosonno Sanyal — for Peti- 
tioners. 

Ramdayal Dey — for Opposite Parties. 

Judgment, — The plaintiff, who is the 
petitioner in this Rule, obtained a decree 
by consent against the defendant. Some- 
time after the decree was passed he 
applied for amendment of the decree. 
'J'he decree, as we have said, was a con- 
sent decree and there is no variance bet- 
ween the decree and the solenamah. That 
being so, the decree cannot be varied or 
set aside in this suit under S. 15 1, Civil 
Procedure Code. Both the solenamah and 
the decree refer to schedule kha. The 
plaintiff said that it was schedule kha of 
a danpattru ; but this was denied by 
the defendant. The Munsif set aside the 
solenamah decree and restored the original 
suit. We are, of opinion, that the Court 
had no power to do so ; the decree being 
one passed by consent it could not be 
set aside in the way it has been done. 
Moreover, neither party asked the Court 
to set aside the decree and restore the 
suit for trial. 


Under the circumstances the order com- 
plained of is set aside and this Rule is 
made absolute. 

\^ e make no order as to costs. 

V.B./K.K. 

Pule made absolute. 


A. I. R. 1916 Calcutta 446(2) 

Chattekjee and Beachc roft, JJ. 

Ananda Kumar Bkattacharjee — Plain- 
tiff — Appellant. 

v. 

Secretary of State — Defendant — Res- 
pondent. 

Appeal No. 3695 of 1913, decided on 
the 31st January, 1916, from the Appel- 
late Decree of Addl. Dist. Judge. Sylhet, 
dated the 10th July, 1913. 

(a) Assam Land and Revenue Regulation (I of 
1886), S.2B — Proviso, Clause (4) — Property held by 
owner without payment of revenue for more than 
60 years — S. 28, Proviso Clause (4) does not 
authorise assessment of revenue unless right to 
hold revenue free is shown to have been lost 
within 60 years. 

Curiam . — Clause 4 of the proviso to 
8. 28 of the Assam Land and Revenue 

Regulation, I of t8S6, does not authorise assess- 
ment of revenue on a property, otherwise 
assessable under S. 28, which has been held by 
the owner for more than 60 years without pay- 
ment of revenue, unless it is shown that the 
owner had a right to hold it revenue free and 
that right has been lost within 60 years. 

(b) Assam Land Revenue Regulation (1 of 
1886), S. 23 — Suit by plaintiff against Secretary 
of State for declaration of revenue free title to 
ma/tal — T/ia^'das/it proceedings of 1861 in which 
ma/ial was described as resumed ma/tal, proved 

It does not amount to admission of Govern- 
ment's title to assess revenue in l86l. 

Per D. C/tatter/ee, J . — The mere fact that 
the plaintiff in a suit against the Secretary of 
State for India in Council for a declaration of his 
revenue-free title to a ma/ial produced and 
proved the t/ia/ibast proceeding of 1861, in which 
the ma/tal was described by the T/ia/t authorities 
as a resumed ma/iai, does not operate as an 
admission on the part of the plaintiff of Govern- 
ment’s title to assess revenue in 1861. 

[P. 44S, C. I.] 

(c) Assam Land and Revenue Regulation 
(1 of 1886), S. 28 — Assessment of revenue — 
Property held without assessment and payment 
of revenue for sixty years — Government's right 
to assess becomes barred. 

The Government’s right to assess revenue 
on a property assessable to revenue becomes 
barred by limitation after it has been held with- 
out assessment and payment of revenue for 
sixty years. |P. 449, C. iJ 

(d) Umiution Act (9 of 1908), Sch. L Art. 149 
— Revenue not assess^ for 60 years — GovenH 
meat’s right to assess held to be barred. 
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Where at the time of the Fermancnt 
Settlement in 1793 the Govcrnmeiu had lu 
abj^tain from making a settlement ot land reve- 
nue on a certain land on its owner claiming a 
iflit //«’/■<;/ title : 

that the cause of action aro>e 
and no revenue having been assessed within 
60 years the Government’s right to assess revenue 
was barred l»y limitation. If • 44d« ^ *•! 

(e) Assam Land and Revenue Regulation (1 of 
1886), S. 28— Assessment of Revenue— Decision 
by Revenue Board that property is assessable— 
Owner holding property without payment ot 
revenue for 60 years-Claim of 
assess revenue is barred —Limitation Act (.ISUS) 

Sch. 1. Art. 149. 

A claim of Government to assess revenue 
becomes barred by limitation where, aftei ac'eci 
sion of the Board of Revenue in a resumption 
proceeding that the property is as>cssablc, the 
owner continues to hold it without payment ot 
revenue for 60 years. U^* 4 *9* 

(f) Assam Land and Revenue Regulation ll of 
I8b6)— Land Revenue— Assessment of— Limi- 

tatioo. 

The right of Government to assess revenue 
may be barred by the operation of the Law of 
Limitation. 27 Mad. 16, dis>. from. I P . 449* ^ • -•! 

Ig) Interpretation of Statutes — Retrospective 
effect— Statute, when retrospective. 

.V statute is not retrospective simply becau>c 
a part of the requisites for its action is .drawn 
from a time antecedent to its pa>sing 

Mitry, Whiuclr^pel^ (1^4^) Q* I’- 
120 foil, U'* 449- ^ 

(h) Evidence Act (1 of 1872). S. 65-Original of 
public document destroyed or lost Any second- 
ary evidence of contents is admissible. 

Per Beachcroft, /.—A certitied copy is not tnc 
only admissible secondary evidence ot me con- 
tents ot a public document, wiicn the original 
ot the public document lla^ been desirojcd or 
lost, any secondary evidence ot iis coiuenis 
becomes admissible, 45®* G. i.] 

(i) Assam Land and Revenue Regulation (.1 of 
1886). S. 23, Proviso 4— Scope of— Effect of 


proviso 4 is to save land from assessment of 
possession for 60 years without payment of 
revenue is proved. 

The effect of proviso 4 to S. 2S of 
tile Assam Land and Revenue Regulation 1 oi 
1886 is to save a land from assessment if the 
owner can prove 60 years' possession without 
payment of revenue, unless Government can 
prove that at some time within 60 years there 
was a cessation of the assessec's right to so 
hold it. fP. 450, C. 2.) 

(j) Assam Land and Revenue Regulation ll 
ofl886)-S. 28. Proviso 4— 'Held revenue 
free*' — Meaning of. 

The words “ held revenue free ” in the proviso 
4 to 28 of the Assam Land and Revenue 
Regulation 1 of 1886 mean “held without the 
payment of revenue,” and not ” held revenue 
free ” as of right. [P. 450, C. 2.] 

(k) Assam Land and Revenue Regulation (1 of 
1886)— Land Revenue — Assessment — Govern- 
ment's right to assess — Whether can never be 
barred. 


— Whether tile right of Govcinnu-iu tn 
assc-ss l.ind revenue can nev er be barred. 

Bepiil Behary G)iosh — lor .Vppellani. 

A (/vocate- General — for Respondent. 

D. Chatterjee, J.-- This was a suit 
for a declaration that tiie plaintitT had a 
revenue-free title to the property in suit 
and the defendant, the Secretary of State, 
had no right to assess revenue upon it. 
Roth the Courts beiow have dismissed 
the suit and the plaintitt appeals mainly 
on the grounds (i) that there is no evi- 
dence ot any resumption decree having 
been passed in favour of the Government 
in 1S42, and the tindings based on the 
existence of such a decree are bad; (2) 
that assuming that there was such a decree 
or a resumption by the Revenue Aulliori- 
lies, no action having been taken upon 
the same for more than 60 years the right 
of the Ciovernment is barred ; I3) that the 
plaintiff having held the property without 
payment of revenue for more than 60 
years, no assessment can be made by 
reason of Clause 4 of tlie proviso to 
S. 28 of the .Assam Land and Revenue 
Regulation I ot iS86. 

Before discussing these points 1 may 
shortly state the facislhat are admitted or 
found. The disputed property which was 
formerly a tank and has now silted up was 
owned by certain Muhammadans, who in 
iSoO sold it to the ancestor of the 
plaintih . the deed of sale does not state 
that the property was iakheraj and there 
is no documentary evidence of a grant in 
Iakheraj right. The defendant admits 
that Kasba Beniachong, the mahal in 
which the disputed properly is situate, 
was excepted from the Permanent Settle- 
ment in 1793 as the then holders of the 
same claimed a Iakheraj right. The 
plaintiff admits that there was a measure- 
ment in 1839-40 with a view to resump- 
tion. 'I'he defendant says there was a 
resumption suit in 1S42 which was 
decided in favour of Government. Neither 
the decree nor an attested copy of the same 
is forthcoming, but there are recitals ot a 
resumption case and decree in a number 
of papers, including a kabuliyat by the 
father of the plaintiff but not in respect 
of the disputed land. These documents 
make out a resumption of the mahal in 
1S42, but it does not necessarily follow 
from that that the disputed land w'as 
included in the resumption. Next in 
point of time is the thakhiist proceeding, 
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Exhibit 3 produced and proved by the 
plaintiff. Under the heading “Number 
'I'ouji and name of Mahal " we find the 
entry is ‘ Xon-settled resumed .Mahal,” 
and under the heading “ the Mahals 
which have been enclosed by boundaries 
or plotted, ’ we nnd No. 170 the disputed 
property, and under the heading of 
Remarks ” we find that the name of the 
(jovemment was originally recorded as 
the owner in possession but was removed 
on the objection of the piaintifi’s ances- 
tor, whose name was recorded instead. 
It is contended by the learned .\dvocate- 
(jenerai that this document being filed by 
the plaintiff it operates as an admission 
of the title of the Government in I 

do not see how this may be. 'I’he des- 
cription of the mahal as a resumed mahal 
was made by the Tkak Authorities, and 
not by the plaintiff or his ancestor. It 
was not the business of the Thak Autho- 
rities to decide whether a particular 
piece of land was resumed or not : they 
took the name as it was given by the 
Government Revenue .Authorities who 
succeeded in getting an entry as owner in 
possession but that entry was e.\punged 
on objection by the plaintiff’s ancestor. 
The enclosing by boundaries of the dis- 
puted plot also does not show that it was 
resumed, for lakheraj lands were as a 
matter of fact enclosed by boundaries 
during the thak. Even if the description of 
the mahal as resumed via/ia^ could apply 
to the disputed plot, theie is nothing in 
this to show that it was resumed under a 
decree of the Civil Court. Phis is all 
the evidence that we have ot a resump- 
tion decree as it is called. I do not see 
iny way to adopt this view and 1 think 
:the appellant is right in contending that 
there is no evidence of a resumption 
jdecree in 1842 in respect of the disputed 
jland. 

There was, however, admittedly an 
attempt at resumption. The resumption 
chitta is clear evidence of that and we 
may take it there was a resumption by 
the Revenue Authorities, that is to say, 
a decision by the Revenue Board that 
the land was assessable to revenue. S. 21, 
clause 4, Regulation II of 1819 provides 
that upon such a decision by the Board 
the duty of the Collector would be to 
make an assessment after notice to 
parties. See also S. 23, Regulation 11 
of 1819. There is no provision in this 
Regulation as to the time within which 


this assessment was to be made. Now 
this Regulation was modified by S. 10 of 
Regulation III of 1828, which directed 
the asse.ssment to be made at once and 
that if the owner declined to pay he 
must be dispossessed- In the present 
case there was no immediate assessment 
and the owner was allowed to continue in 
possession. It is said that this was so 
because the land was a tank and unfit 
for settlement. I'he learned Judge sa3'S‘. 
this is clear from Exhibits A' and T. [ 
do not see how this is so. Exhibit T 
describes No. 2532 as a tank and gives 
its boundaries and Exhibit V does not 
mention No. 2532 at all. If Exhibit T 
shows anything it shows that the pro- 
perty was a tank which would ordinarily 
be more valuable than waste land. Then 
again the learned Judge says the posses- 
sion of the plaintiff was permissive, but 
that was never the case of the defendant 
who only said that no assessment was. 
made of tanks, gopaths and waste lands 
as unfit for the settlement and as no one 
applied for them. The finding of the 
character of plaintiff's possession, there- 
fore, is against the case of the defendant 
and is an inference which, as far as I can 
see, is not supported by evidence. On the; 
other hand if the defendant had a right! 
to dispossess the plaintiff in 1842 andj 
did not exercise its {sic) right, the posses- 
sion of the plaintiff became adverse to the 
defendant from that time. That posses- 
sion continued for more than 60 years; 
and the defendant’s right of recovery ofj 
possession is lost. It is said, however, 
that the right to assess revenue is a sove- 
reign right and cannot be lost. Reliance 
is placed in support of this view on the 
case of Boddupalli Jagannadhavi v. Secre- 
tary of State (i). With great respect to the| 
learned Judges I do not feel at all press- 
ed by the opinion expressed in that case 
in favour of a sovereign right of assessi 
ment. The particular Madras Regulation] 

25 of 1802 which was the subject-matter 
of discussion expressly reserved the right 
of Government, to continue or abolish 
exemptions from the payment of revenue 
and no question of prerogative was perti- 
nent. J'he unreported case relied on by 
the learned Judges goes perhaps a little 
further, but there it was stated that “no 
limitation is placed on the exercise of 
that right by any Statute or law." That 

(1) (1904) 27 Mad. 16. 
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Statute. Sub'S, 2 of S. 2 of Regulation II 
of iSos is to the effect " that all claims 
on the part of Government, whether for 
:the assessment of land held exempt from 
the public revenue without legal and 
sufficient title to such exemption or for 
'the recovery of arrears of the public 
assessment or for any other public right 
whatever (the judicial cognizance of 
'Which may not have been otherwise limit* 
ied by some special rule or provision in 
force), shall be heard, tried and deter- 
mined, etc., if the same be regularly and 
duly preferred at any time within the 
period of 60 years from and after the 
origin of the cause of action.’' 

The origin of the cause of action was 
'in 1793 at the time of the Permanent 
iSeitlement, when the predecessors-in- 
Ititle of the plaintiff claimed a lakheraj 
title and the Government had to abstain 
from making a settlement. If the pro- 
ceedings of 1842 declared the land liable 
to assessment the Collector should have 
jproceeded to assess it at once but he did 
not. Whether we count 60 years from 
1793 or from 1842 the claim of the 
Government is barred. 'Phis disposes of 
ithe second question. 

The last question argued is that the 
assessment is barred by S. 28 of Assam 
Regulation I of 1886. That section en- 
acts that all land shall be liable to 
assessment except land expressly exempt- 
ed and land for which a tax is levied 
under S. 47 : 

“provided that nothing in this section shall 
authorize the assessment of any land which has 
been held revenue free for sixty years continu- 
ously unless it is shown that the right so to hold 
it has ceased to e.xist.” 

The land in this case has been admit- 
tedly held revenue free for more than 
60 years and the Bengal Regulation 
under which assessments were previously 
made being repealed by this Regulation 
as to Assam and the operation of this 
section being excluded by the said 
proviso, there would be no law under 
which the disputed land could be 
assessed. 

The learned Judge, however, thinks 
that to apply this section to the present 
case would be to give a retrospective 
effect to it and that 60 years have not 
elapsed from 1886. It is true that all 
legislation must be considered as pros- 
pective unless a nything to the contrary 
is expressly or by necessary implication 
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provided. But a statute is not reuDS- 
pective simply because a part of the; 
requisites for its action is drawn from a 
time antecedent to its passing : >ee A’eg 
v. St. Mary Whitechapel (2). If the pro- 
viso is considered to be an enacting part 
of the section, which it apparently is not, 
it operates on the state of things tliat it 
finds existing on its promulgation. If 
it finds that a particular piece of land 
answers to the description contained in 
its wording, it operates by excluding 
it from the operation of the enacting 
part. 

But the matter may be looked at irom 
another point of view. 'I'he proviso 
excepts a particular class of lands from 
the operation of the enacting part of the 
section. The enacting part, therefore, 
does not apply and no retrospective 
effect is given to any enactment. 

In the next place, it may be said that 
it does not take away or affect any- 
vested right : it declares what the legal 
position of these lands was at its 
passing. The Limitation Regulation had 
barred the right of assessment in such 
cases and it was thought proper to add 
this proviso just for the purpose of pre- 
venting misconception and dispute. 

The second clause to the proviso might 
at first sight appear to authorise the 
assessment of the disputed lands as 
excepted from the Permanent Settle- 
ment. 

In construing that clause, however, it 
must be remembered that the Regulation 
was orginally passed for the Province of 
Assam, where the Permanent Settlement 
came very much later where it did come 
and in many places it has not come even 
now, so that it cannot be said that the 
assessment of lands excepted from the 
Permanent Settlement in 1793 was con- 
templated in 1886 after more than 95 
years. Clause 2 of the proviso, there- 
fore, would authorise the assessment of 
landsexcepted from the Permanent Settle- 
ment if they were not saved by any of 
the other excepting clauses of the proviso, 
and in the present case Clause 4 has 
saved them. 

In this view of the case I would allow 
the appeal and decree the suit with costs 
in all Courts in the following manner that 
it be declared that the disputed land is 


(2) (1848) 12 Q. B. 120. 
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not liable to be assessed with revenue 
and the Secretary of State be enjoined 
not to realise the sum claimed in the 
notice of December. 1908. If the amount 
has been realised it will be refunded to 
the plaintiff. 

Beachcroft, J. — As regards the first 
point argued on behalf of the appellant, 
I am not prepared to say that there is 
no evidence that the land was resumed 
in 1842. There is no doubt that there 
was evidence before the learned Judge 
ihai resumption proceedings were taken 
in respect of the whole of the Haniachong, 
in which area was included the subject- 
matter of dispute, and that this particu- 
lar piece of land, then a tank, figured in 
the resumption chilta. 'Then the learned 
Judge says : 

'■ tlic ritbakari (i'-xhihit V) show.'. be>ide> cliat 
liie plaintiff or his rather preferred no objection 
^vith regatd to the disputed tank.*' 

It has not been suggested that this 
is an incorrect statement of the con- 
tents of the exhibit nor has it been 
taken as a ground of appeal that 
the learned Judge has in this passage 
misstated the evidence. An extract 
from the exhibit has been printed, 
it mentions that objections were made 
in respect of some lands. But the 
whole exhibit has not been placed before 
us, and though in the portion printed 
there is no mention of this particular 
plot there is no reason to suppose that 
the portions not printed, to some passage 
in which the learned Judge presumably 
refers, does not bear out his statement of 
their contents. 

It was urged that as under S. 65 of the 
Indian E\ idence Act, the only secondary 
evidence admissible of the contents of a 
public document is a certified copy, there 
was no evidence of the contents of 
the resumption decree- But that rule is 
obviously subject to the rule that when 
the original has been destroyed or lost 
any secondary evidence may be given. 

The appeal must, however, in my 
opinion, succeed on the ground that the 
assessment complained of is barred by 
S. 28 of the Assam Land and Revenue 
Regulation, 1886. It is argued for the 
respondent that the right of the Govern- 
ment to assess land revenue, which, as is 
pointed out in the preambles to Regula- 
tions XIX and XXXVII of 1793. is based 
on the ancient law of the countr>', can 
never be barred. As to the proposition 


stated in those general terms it is not 
necessary to express an opinion. For it 
is clear that Government can divest itself 
of the right to assess revenue and can 
make such Regulations for the guidance 
of its officers as will have the same 
practical result as renunciation of the 
right to assess revenue- Now the Assam 
Land and Revenue Regulation has repeal- 
ed Bengal Regulations so far as they 
apply to territories to which the Regula- 
tion has been extended, so the only 
provisions for assessment of the land 
revenue as extant in Syihet are those to 
be found in the Regulation itself. S. 28 
provides that all land shall be deemed 
liable to be assessed to revenue, subject to 
exceptions in favourof two classes of land, 
and subject also to certain provisos. 
Exemption is claimed under the 4th proviso 
which declares that nothing in the 
section shall “ authorise the assessment 
of any land which has been held 
revenue free for sixty years continuously 
unless it is shown that the right so to 
hold has ceased to exist. ' The learned 
Advocate-General argued that the words| 

“ held revenue free ’'meant so held “ as of 
right. ’ but he was not prepared to argue 
that they could not mean merel}' “ heldj 
without payment of revenue " apart from; 
any question of the right so to hold the 
land. I think that if the former mean- 
ing had been intended it would have 
been expressed in definite terms and that 
the meaning to be attached to the words 
is the alternative one suggested. The 
proviso then would seem intended to 
reproduce the rule of 60 years’ limitation 
provided by S. 2 of Regulation II of 1805. 

It is also definitely enacted that the 
proviso is made inapplicable if it 
shown in the case of land so held that 
the right so to hold it has ceased to 
exist. The qualification is probably 
intended to save the land revenue in 
cases where at some time the land has 
been rightly held without paj'menl of 
revenue within the sixty j’ears. The 
effect of the proviso appears to be to save 
the land from assessment if the owner 
can prove 60 years' possession without 
payment of revenue, unless Government 
can prove that at some time within the 
60 years there was a cessation of the 
iissessee’s right to so hold it. If it were! 
sufficient for Government to show that 
at any time, even before the 60 years, 
the owner had no right to hold the land 
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revenue free or had lost the right, the 
practical effect of the proviso would he 
merely to raise a presumption in favour 
of freedom from assessment after 6o years' 
holding without payment of revenue. If 
that had been the intention, 1 think, 
it would have been expressed in simpler 
language. It seems to be a case of an 
exception within an exception. So that 
if in fact there has never been a right 
to hold the land revenue free, the 
second exception will not apply and the 
holding of the land without payment of 
revenue for 6o years will bar the assess- 
ment. 

I must confess that I express this 
opinion as to the meaning of the 4th 
proviso with considerable diffidence in 
view of the fact that the 2nd proviso 
contemplates case of assessment of land 
which was not included in the assets 
of an estate at the time of the Perma- 
nent Settlement, but I do not see what 
other construction can be placed upon 
it. 

The learned District Judge tavoured 
the view that the proviso to S. 2d 
could not have retrospective effect, 
in other words, that it could not come 
into operation till the year 1946. This 
view was only faintly supported in this 
Court and does not commend itself to 
me. There does not appear to be any 
parallel between this case and the case 
relied on by the learned Judge. 

In the present case the appellant has 
held the land for more than 60 years 
without payment of revenue : it is not 
shown that he lost the right within the 60 
years preceding the suit, in fact it is not 
shown that he ever had the right to hold 
revenue free. The result is that the 
Regulation does not authorise assessment 
in his case. 

I, therefore, agree in allowing the 
appeal and decreeing the plaintiff's suit. 
V.B./R.K. 

Appeal allowed ; Suit decreed. 
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WOODROFFE AND NeWBOULD, JJ. 

Eusuffzeman Sarkar and others — Judg* 
ment-debtors — Appellants. 

V. 

Sarwhia Lal Nahata and others — 
Decree-holders — Respondents. 

Appeal No. ii of 1913, decided on 
14th June, 1915, from the Appellate Order 


of Dist-Judge, Rimgpur. dated 2 ud 
September, 1913. 

(a) Civil P. C (5 of 1908), O. 21, R. 2 Pay- 
ment of interest on judgment debt notified to 
Court by application for execution saves limita 
tion. 

O. 21. 1 \. j ot the- Civil ProcedurL- Code, 
not stand in tlic sva}’ of payment of a sum 
l)y the judgincnt cicbtoi to the decree-holder by 
way of interest ^>l^ the }udj»ment-del)t operating 
to save limitation, when tliat payment, though 
not Certified separately, wa> iKJtifieil to tlie 
cxcculint' Court I'.y a subse(iuciu .q>i>lication ot 
the dei rec-holdcr f< r execution and wa> acted 
upon by that ('ourt. jl’. 452, C. i.^ 

(b) Civil P. C. (5 of 1908), 0. 21, R. 2- 

Certification — Decree-holder may apply to 
certify payment on his application for execution 
— Application acted upon by Court-^No formal 
recording of certification is necessary. 

I'he certification which may l>e gi\'en !)y a 
decree holder under U. 21. R. 2 ot the Civil 
Procedure Code, nectl not Pea terlirication on 
some days or at some time dirifient from tliai 
on winch the application fur execution is made. 

A decree-holder may apph ti> c-rtify payntetit on 
lus apjjHcaiion fer executioit uf the tlccree and 
where such application i'- .icted upon l*y the 
(.‘ourt, no formal icC'Mtlinj: <»f certification is 
necessary. P. 45J, C. 2.1 

Puma Chandra Hay — for .Appellants. 

2 Iohini Mohan Chakravarti iiTyd Abinash 
Chamlra Chakravarti — for Respondents. 

Judgment. — The point in this appeal 
is very narrow and very technical. It is 
the case of a decree-holder applying for 
execution of his decree. At the time of 
the application for execution, he notified 
to the Court by his application that he 
had received a certain sum from the 
judgment-debtor, and the finding of the 
Court is that that sum had been paid in 
fact by the judgment-debtor by way of 
interest on the judgment-debt. 

J'he decree-holder relies upon this pay- 
ment as saving limitation and the judg- 
ment-debtor replies that it cannot have 
that effect, because the payment of 
Rs. 10 by the judgment-debtor was not 
certified ; and in the next place, it did 
not operate to extend the limitation under 
the provisions of Ss. 19 and 20 of the 
Limitation Act. The.^rs^ point practi- 
cally is this, that the certification which 
may be given by the decree-holder under 
O, 21, R. 2, must be a certification on 
some days or at some time different from 
that on which the application for exe- 
cution was made. It appears to us that 
the decree-holder may either apply to 
certify payment before execution or may 
do so on his application for execution of| 
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the decree. in the present case, he did 
notify to the Court that he had received 
thissuin of Rs. lo ; and thatis all that he 
has to do in order to certify payment. It 
is, however, said that the Court should 
then have recorded this certification. It 
does not seem to me necessary under the 
circumstances, seeing that the application 
ifor e.vecution was made and the Court 
acted on such application by allowing 
such execution to issue. Moreover, the 
section speaks of “certified ” or “ re- 
corded.” We are, therefore, of opinion 
that O. 21, R. 2, does not stand in the 
way. 

As regards the other point, it has been 
found that Bs. lo was in fact paid by the 
judgment-debtor himself by way of inte- 
rest. That finding is sufificient. 

i'he fact of the endorsement and the 
question as to who made it and the 
authority by which it is made, are im- 
material. The appeal fails and is dis- 
missed with costs. We assess the hear- 
ing fee at three gold niohurs. 

V.l! /R.K. 

Appeal dismissed. 
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Jenkins, C. J. and Woodkoffk, J. 

Chandi Prosanna Sen and others — 
Defendants— Appellants. 

V. 

Gour Chandra De and anof/ier— Plaintift 
and Defendants — Respondents. 

I.,etters Patent Appeal No. 51 of 1911, 
decided on ^oth .March, 1915, against 
the Decree of Coxe, J., dated 20th Feb- 
ruary, 1911. 

Occapancy bolding — Mortgage — Non-transfer- 
able occupancy holding mortgaged vnthout con« 
sent of landiord— 'Co-sharers landlords sold and 
purchased holding in their share of rent decree — 
Suit on mortgage— Held no question of transfer- 
ability arose. 

The defendant No. 2 mortgaged his untrans- 
ferable holding without the consent of his land- 
lords to the plaintiff. Before the mortgage the 
defendants Nos. 3 to 12. who were co-sharer 
landlords, had sued for their share of the rent 
and had obtained a decree. In execution of that 
decree they purchased the land themselves. In 
a suit by the plaintiff to enforce his mortgage : 

Heid, that no question of transferability arose 
in the case. fP. 4S3» C. 2.} 

Trailokkya Nath Ghose for Sem 
Chandra Sew— for Appellants. 

Gunada Chandra Sen — (or Respon- 
dents. 


1916 

Facts appear from the following judg- 
ment of the lower .Appellate Court. 

This is a suit on a mortgage bond. The 
defendants Nos. 3 to 12 are co-sharer land- 
lords. They have been made parties as they 
purchased a part of the mortgaged pro- 
perty in e.xecution of their decree for 
rent. The defendants objected to the 
suit, staling that the property No. i is 
not transferable by custom or usage. The 
lower Court has found that the property 
is not transferable by custom or usage 
and has dismissed the suit as against the 
defendants Nos. 3 to 12. The plaintiff 
has appealed. I'he only ground pressed 
in appeal is that the question does not 
arise since the defendants No. 3 to 12 
claim the property by virtue of their 
purchase and they are in no better posi- 
tion than the mortgagor. The authorities 
bearing on the point are reported as 
Krishna Lai Saha v. Bhairab Chandra 
Rabat (i) and Achanulla Sarhar v. 
Salemonnessa Bibi (2), Bibi Asmatunnessa 
Khatun v. llarendra Lai (3), Hari Das 
Bairagi v. Odoy Chandra Das (4), Sri- 
mati Bibjan Bibi v. Kishorimohun Band0‘ 
padhya (5) and Ayenuddin Nasya v. 
Srish Chandra Banerji (6). The case 
reported as Krishna Lai Saha v. Bhairab 
Chandra Bahai (i) is distinguishable 
from the present, since in that case the 
defendant claimed not only by virtue 
of his purchase but also upon a settle- , 
inent by the landlord. The decision in 
that case was evidently based on the 
right which the subsequent purchaser got 
by virtue of his settlement from the land- 
lord. The word “landlord” in that deci- 
sion means the sole landlord. In this 
view' the decision is not against the other 
authorities on the point. The decision 
reported in Bibi Asmatunnessa Khatun v. 
Harendra Lai (3) was also based on the 
fad that all the landlords were the subse- 
quent purchasers, and so that decision is 
not on all fours with the present case in 
which some of the landlords purchased 
the property subsequently. The case 
directly in point is that reported as 
Ayenuddin Nasya v. Srish Chanard 
Banerji (6). This case was discussed m 
the case reported as Bibi Asmatunnessa 



(1) (1905) 9 C. W. N. 248 N. 

(2) (1905) 9 c. W. N. 24 N. 

(3) (1908) 35 Cal. 904. 

(4) (1908) 12 C. W. N. 1086. 

(5) (1907) II C. W. N. cHx. 

(6) (1907) II C. W. N. 76. 
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KhaXun v. Harendra Lai (3). In that 
discussion there is one passage which 
may be construed as supporting the 
defendants’ case. 

The passage stands thus : 

“ None of the landlords were parties 10 the 
suit.” 

Suit referred to as Ayenuddin Nasya 
V. Brisk Chandra Banerji (O). I do 
not think that by these words their 
Lordships meant to say that if any 
of the landlords had been party to 
the suit, the question could have been 
raised, for in that case it would be 
opposed to the case reported as Ayenud- 
din Nasya v. Sris/i Chandra jianerji (6). 
Even if it be supposed that their Lord- 
ships had that intention, I think they 
meant that the co-sharer landlord must 
be a party in his character as a landlord 
in order to entitle him to raise the plea 
of non-transferability and in this view it 
would not be opposed to the decision 
reported as Ayenuddin Nasya v. Brisk 
Chandra Banerji { 6 ). I'he decision report- 
ed as Srimatt Bibyan Bibi v. Kishori- 
mohum Bandopadhya (5)15 distinguishable 
from the prior one by the fact that the 
purchaser in that suit purchased with the 
consent of all the landlords. 'Fhe point 
of distinction has been clearly stated to 
be so in the body of the judgment. I'he 
only distinction between the present case 
and the case reported as Ayenuddih Nasya 
V. Brisk Chandra Banerji (6) is that in 
this case the co-sharer landlords, who 
are purchasers, are parties to the suit 
but in the other case the defendant 
derived his right from the purchasers. 
This difference is in my opinion not 
material, if the co-sharer landlords, as 
purchasers, would have been entitled to 
raise the question. It must be stated 
here that in that case the co-sharer land- 
lords are not parties as landlords but are 
parties as purchasers of the interest of the 
mortgagor. Had the co-sharer landlords 
disclaimed any right by their purchase 
they would not have been necessary 
parties to the suit. The accident that 
the subsequent purchasers of the equity 
of redemption are co-sharer landlords 
does not entitle them to any benefit at 
ail. In the case reported as Ayenuddin 
Nasya v. Brisk Chandra Banerji (6) their 
Lordships said that 

"no doubt, on the 13th November and on the 
i7tb November. 1899, the holdings were brought 
to sale at the instance of some one or other of 
the part proprietors in execution of the decrees 


obtained for their shares of the rent 

all that was sold was the right, title and 

interest of Dhannodas (tenant) as they e.xisied 
at the time when the sales were held and it is 

ol)vious. tliereforc, They (the 

landlords) by tlieir purchases simply stepped 
into the shoes of Dhannodas and they can not 
take any higher position than what Dharmo 
das himself could take upon the dates when the 
sales were effected. " 

They further observed that 

“ the co-sharer landlords .... tiid so 
(purchase) subject to the mortgage decree which 
the plaintiff Company heUl and subject also to 
the sale which took plate at their instance. 

These observations show clearly that 
in their Lordships’ view the co-sharer 
landlords in this case have purchased the 
property subject to the plaintiff’s mort- 
gage and have simply stepped into the 
shoes of the mortgagor by iheir purchase. 
The question of transferability does not, 
therefore, arise. The decision reported 
as Hari Das Bairogi v. Udoy Chandra 
Das (4) is indirectly to this efiecl. 'I’hel 
only case wliich is apparently opposed to 
the above decision is that reported 
as Achanulla SarJkar v. Salemonnessa 
Btbi (2). In that case, however, the facts 
are not given in full and we are unable to 
see whether the subsequent purchaser 
recognised by all the landlords or not or 
whether he got any settlement from all 
the landlords or not. 'I'his decision was 
not cited in any of the later cases. The 
facts of the case not being known 1 
cannot hold that the decision is really 
opposed to the law laid down in Ayenud- 
din Nasva v. Brisk Chandra Benerji (6). 
Although apparently it is so. Moreover, 
in none of the later decision was the 
correctness of the decision in Ayenuddin 
Nasya v. Brisk Chandra Banerji (6) ques- 
tioned. I can, therefore, accept that 
decision as the law which governs a case 
like the present. I, therefore, hold that 
the question of transferability does not 
arise in this case, but the defendants 
Nos. 3 to 12 will not be barred from rais- 
ing this question when they appear as 
landlords. I have already said that the 
defendants Nos. 3 to 12 are necessary 
parties only' so long as they claim as 
purchasers. It appears from their written] 
statement that they took their stand on 
their purchase and not on any right as 
landlords. In their written statement they 
pray that the property No. \ be sold last. 
The plaintiff’s Pleader has no objection to 
it and I think it is not at all inequitable. 
The appeal is allowed. The decree of 


1916 


454 Calcutta Sakavet Moelah v. Alam Mollah (Newbould, J.) 


the lower Court will be luodihed in ac- 
cordance with the rinding of this Court, 
but the property No. i would be sold in 
case the decree be not satisried by the 
sale of the property No. 2. The remain- 
ing portion ot the lower Court's order 
will stand. I'he appellant will get the 
costs of this appeal from the respondents 
and will get full costs of the lower 
^ourt. 

The defendants Nos. 3 to 12 preferred 
an appeal against this judgment to the 
High Court, which came on for hearing 
before Coxe. J., who delivered the 
following judgment on the 20th Febru- 
ary. 19 1 1 : — 

I)efendant No. 2 in this case appears 
to have mortgaged his holding, which is 
not transferable without consent of the 
landlord, to the plaintiff. Before the 
mortgage the defendants-appellants who 
are co-sharer landlords had brought a 
suit for their share of the rent, obtained 
a decree, and in execution sold the land 
which they bought in themselves. 

It has been held by the learned Subor- 
dinate Judge in the Court below that the 
f|uestion of transferability does notarise. 

The only point that arises in this 
appeal is, whether the dec ision is or is not 
right. I'he case appears to be exactly 
similar to that of Haro Chandra Poddar 
V. Umesh Chandra Bhattacharj ec (7). The 
only difference is that the co-sharer land- 
lords in that case purchased the holding 
in execution of a money-decree and in the 
present case they have purchased in ex- 
ecution of a decree for their own share 
of the rent. But this makes no difference. 
Before the amendment of the Bengal 
Tenancy Act a decree obtained by a co- 
sharer landlord in his share of the rent 
was simply a money decree. Consequ- 
ently the two cases seem to be wholly 
indistinguishable. The learned Pleader 
for the appellant has criticised the cor- 
rectness of the learned Subordinate 
Judge's decision. But his criticisms apply 
inexactly equal measure to the case I 
have cited and to the case now before 
me. I am bound by that former decision 
and I must follow it. 

I may say that the learned Pleader for 
the appellants askedfortimeon theground 
that the 12th defendant, who is on the re- 
cord as a minor represented by his mother, 
had come of age and also on the ground 


that his mother had sold the minor’s 
interest in the property to a certain other 
person who is not a party to the case, 
and who ought to be brought on the 
record. No formal application has been 
put in nor has any affidavit been filed. 
I he suit was instituted in September, 
1907, and I think it is too late now to 
delay the proceeding on a mere verbal 
application of this na ture. The learned 
Pleader for the respondents is content to 
take his chance with regard to this ques- 
tion of parties, and agrees that the 
appeal should be dismissed on the record 
at it stands, .■\cc0rdingl3' the appeal is 
dismissed with costs.” 

Judgment. 

By the Court. — The appeal is dis- 
missed. VVe make no order as to costs. 

V.i;./K.K. 

Appeal dismissed^ 
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NliWKOVFD, J. 

Sakayet Molla/i — I )ef endant — Appel- 

lant. 

V. 

Alavi Molla/i and another — Plaintiffs 
— Respondents. 

Appeal No. 717 of 1914, decided on 
Sth March, 1916. from the Appellate 
Decree of Sub-Judge, Khulna, dated 31st 
July, 1913. 

Bengal Tenancy Act (8 of 1885), S. 
Abandonment of tenancy does not extinffuisb 
rights of transferee of lessee under T. P* Act 
( 1882 ). 

Though abandonment may terminate a tenancy 
under the Bengal Tenancy .\ct, it is not by 
itself sufficient to extinguish the tenancy rights 
of a transferee of a lessee under the Transfer of 
Property Act. [P. 455* *'• 

Jadunath Kanijilal:ind Bhudhar Haidar 
— for Appellant. 

Brojalal Chakravarty — for Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit for recoverj* of possession of the dis- 
puted land after establishment of the 
plaintiff’s title by auction-purchase, 

suit was instituted as far back as^e 
30th September, 1907. It was first dis- 
missed by both the lower Courts on the 
around that it was barred by the specia 
law of limitation under the Benga 
Tenancy Act. On appeal to this ’ 

;t was held that Article 3 of the Sche- 
dule 3 of the Bengal Tenancy Act dia 


(7) (1910)51-^.39. 
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not govern the case and the case was 
remanded to the lower Appellate Court for 
a re-trial. The sole issue in this case is 
whether the tenancy purchased by the 
plaintiff was transferable or not. The 
lower Appellate Court to which the case 
was remanded has held that the Transfer 
of Property Act governs the case and not 
the Bengal Tenancy Act. It has granted 
the plaintiff a decree for khas possession. 

It is now first contended that the 
Transfer of Property Act should not have 
been held applicable in the absence of a 
finding that the tenancy was not created 
before the passing of that Act. I was 
asked to remand the case again for a 
determination on this question of fact. 

U is too late now for the defendants to 
raise this plea. At the hearing of the 
suit he tried to take the case outside the 
Transfer of Property -Act, which is the 
general law relating to the rights of the 
landlords and tenants, by showing that 
the land was agricultural land and was 
thus e.xcepted under S. 117 of the Act 
and governed by the Bengal Tenancy Act. 
Having failed on this plea he cannot now 
be allowed to resist the plaintiff’s case on 
an entirely different plea. 

It is next contended that the lower 
Appellate Court was wrong in holding 
that a tenancy under the Transfer of Pro- 
perty Act is not extinguished by abandon- 
ment. It is urged that an abandonment 
is a form of implied surrender which 
under Clause (/) of S. 3 of the Transfer 
of Property Act is one of the methods by 
which a lease may be determined. The 
section gives an illustration to Clause (/) 
which indicates what is meant by implied 
surrender ; and the example there given 
is a very different matter from abandon- 
jment. Abandonment and surrender are 
quite distinct, as surrender, express 
or implied, must be mutual between 
the parties. Though abandonment may 
terminate a tenancy under the Bengal 
jTenancy Act, it is not by itself sufficient 
jto extinguish the rights of a transferee 
of a lessee under the Transfer of Pro- 
Iperty Act. 

It is lastly contended that the lower 
Appellate Court should have held that 
the Bengal Tenancy .Act applied to this 
tenancy. On the finding of fact that the 
land is mainly homestead and there is 
nothing to show that the land was 
taken for horticultural purposes but was 
evidently taken for homestead purposes 


and also on the finding that the tonucr 
tenants were not ri/ots, I cannot say 
that the learned Subordinate Judge ha.s 
committed any error of law in holding 
that the Bengal 'Tenancy Act did not 
apply. 

The appeal is, therefore, disnussed 
with costs. 

V.ll./K.K. 

A/^/>eal disyyiigsed. 
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Moukkrjkk and shk.kpshanks, J I . 

Nahin Chandra Aich — .Applicant. 

V. 

Noakhali Municipality — Opposii l’art>'. 

Criminal Reference No. 65 of 191(1, 
decided on loth May, 1916. by the 
Sessions Judge, dated 26th April, iqiO. 

Bengal Municipal Act (3 B. C. of 1884 ). 

S. 218— Non-compliance with provisions of 
Ss. 175, 176, 178 and 179— Conviction .under 
S. 218 not valid. 

The conviction of, and sentence passed upon. 

•m accused under S. 218 ot the Bengal Municipal 
\ct cannot be sustained, where the essential 
preliminary steps in compliance with the 
provisions of all t he Ss. 175, 17O, 178 and 
of the Act had not been observed before an 
jppli. ation was made to the Magistrate under 
’O'* ot the .Act for his criminal Prosecution. 

IP. 45 f'. -I 

Order.— This is a reference under 
S. 438, Criminal Procedure Code, by the 
Sessions Judge of Noakhali recommend- 
ing that the conviction ot the accused and 
the sentence passed on him under S. 21S 
of the Bengal Municipal Act by the Sub- 
Divisional Magistrate of Noakhali may 
be set aside. 

The accused put up a fence and is 
alleged to have thereby encroached on a 
public drain, which lies towards the east 
of a public road within the Noakhali 
Municipality. On the 20th December, 
1915, the Municipality served a notice on 
him under S. 202 requiring him to remove 
within eight days the fence, which was 
described as an obstruction* The accused 
preferred an objection on the 23Td 
December, stating that the fence put up 
by him was not an obstruction as the 
eastern part of the drain appertained to 
the land of an adjoining school. On that 
very day the Chairman passed an order in 
the following terms : 

1 have seen the place. Nabin Chandra Aich 
(the accused) has encroached on the Municipal 
drain. Move District Magistrate requesting 
criminal prosecution against him.” 
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The petitioner was then placed on his 
trial and was rined Rs. lo under S. 218 of 
the Bengal Municipal Act by the Sub- 
Divisional Magistrate, to whom the case 
was made over by the District Magis- 
trate. The legality of this conviction is 
in question before us. 

Part \ of the Bengal Municipal Act in- 
cludes Ss. 173 219. S. 175 prescribes 

the procedure to be followed in all cases 
where the owner or occupier of any land 

IS required to execute any work or to do 

anything within a specified time. The 
tirsi step is the service of the notice on 
the owner or occupier, who is required to 
execute such work or to do such thing in 
the manner provided in Ss. 356 and ^57. 

1 he second paragraph of S. 175 sets out 
the substance of the contents of the 
notice- S. 176 allows the person on whom 
the notice has been served to prefer a 
written objection to the Commissioners 
within a prescribed time. The second 
paragraph of S. 176 and the first para- 
graph of S. 177 specify the Municipal 
authority by whom the objection is to be 
heard and disposed of. S. 178 then lays 
down that after the objection has been 

heard, an order shall be recorded, with- 
drawing, modifying or making absolute 
the requisition against which the objec- 
tion is preferred, [f the requisition is 
not withdrawn on the objection, the 
order must specify the time within which 
the requisition shall be carried out, 
which shall not be less than the shortest 
lime which might have been mentioned 
in the original requisition. S. 179 next 
provides that such order shall be explain- 
ed orally to the objector, should he be 
present at the office of the Commis- 
sioners, or if such order cannot be so 
explained, notice of the order shall be 
served on him in the manner laid down 
in S. 356. I'hen follows the ver}’ import- 
ant provision in S. 179 that such expla- 
nation of or service of the notice of the 
order shall be deemed a requisition duly 
made under the Act to execute the work 
or to do the thing required. It is conse- 
quently plain that there are two distinct 
stages in the preliminary procedure : 
there is, first, the initial notice under 
S. 175 followed by the objection, if any, on 
the part of the person notified and there 
is, next, the explanation or notification 
of the order absolute, if any, made after 
I^is objection had been heard. This 
procedure is, by virtue of S. 17$; applic- 


able in its entirety to a case under 

S. 202. In the case before us, as is 

clear from the facts already recited, 

there was compliance with the provisions 

of Ss. 175 and 176 but not with those 

of Ss. 178 and 179. Consequently there 

^^as a failure to observe the essential pre- 

iniinary steps before an application could 

be made to the Magistrate under S, 202. 

The proceeding before the Magistrate 

was thus without jurisdiction and the 

conviction and sentence cannot be sus“| 
tamed. 

Ue accordingly accept the recommen- 
dation of the Sessions Judge, set aside 
the conviction and sentence on the peti- 
tioner and direct that the fine, if paid, be 

refunded. 

V.Ii./K.K. 

Convictio7i and sentence set aside. 
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HoI.MWOOD A.VI) IMAM, JJ. 

Hiramati Dassya — Judgment-debtor — 
I’etitioner. 



Afinada Prasad Ghosh and others — 

Decree-holders— Opposite Party. 

Rule Nisi No. 930 of 1915, decided on 
the 31st January, 1916, against the Order 
of District Judge. Khulna, in Miscel' 
laneous Judicial Case No. 65 of 1915* 

(a) Jurisdiction — Absence of — Proceedings 
jnf>*diction canoot be transferred— 

Civil Procedure Code. 


Proceedings in a Court which are without 
juiisdiction arc not proceeding.s which can be 

^ superior Court either under the 
old Code of ('ivil Procedure or the new. 37 
574 , foil. rp ,.J 

(b) Jurisdiction— Absence of— Suit for reco- 
'^**T.®* possession with mesne profits — Mesoe 
profits exceeding pecuniary jurisdiction of 
Court decreeing suit— Decreeing Court has no 
jurisdiction to deal with the mesne profits— 

Cou *hould be presented to proper 


A Munsif, whose pecuniary jurisdiction was 
limited to Rs. 2,000, decreed a suit for recovery 
of possession of an immovable property with 
mesne profits. The value of the suit with 
mesne profits claimed up to the date of the 
institution of the suit amounted to a gross 
valuation of Rs. 1,200, but the mesne profits 
Ptudente hte and thereafter up to the date of 
delivery exceeded his pecuniary jurisdiction : 

Held, that the Munsif’s decree for possession 
and mesne profits antecedent to suit must stand 
but as regards the assessment of mesne profits 
from the institution of the suit to the date of 
delivery of possession, the Munsif had no 
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]urisdictit»n and that such an application for 
mesne profits filed in il\c Munsif’s Court shoulil 
he returned for presentation to the proper Court. 

I. C. 34, foil. Cal. 550, not foil. 

’ I’. .^58. C. I & 2., 

Sarat Chandra Basal: and Bipin 
Chandra Bose - for Petitioner. 

Joges/i Chandra Roy and Amarendra 
Bhusan Ghose — for Opposite Party. 

Facta of the case appear from the 
following petition of the judgment- 
debtor : — 

“ 1. That the decree-holders opposite party 
instituted a suit, being Suit No. 44 of 1902, in 
the Court of the Subordinate Judge of Khulna 
against your petitioner and others for recovery 
of kftas possession and for wasiiat and valued 
the said suit at Rs. 1.200, /. <•., Ks. Soo being 
the market value of the land in dispute and 
Rs. 400 being the approximate value of mesne 
profits, 

2. That the said suit was subsequently 
transferred to the Court of the 2nd .Munsif o! 
Khulna who was vested witlt powers to try case> 
valued up to Rs. 2,000. 

3. That the learned Munsif di.snli^^c^l the 
plaintitfs’ suit with costs and agaiitst the said 
judgment and decree the plaintiffs preferred 
an appeal to the District Judge of Khulna, 
who decreed the plaintiff’s suit without costs 
and directed -toastlaf to be ascertained in e.ve- 
cution. 

4. That against the said jutlgmeni and 
decree of the learned District judge your 
petitioner preferred an appeal from Appellate 
decree, being No. 2031 of i‘.05, to this 
Hon’ble Court but the said appeal was dismiss- 
ed by their Lordships and the plaintift's’ suit 
was decreed. 

5. That thereafter the plaincifts instituted 
Execution Case No. 457 of 190S in the Court of 
the 2nd Munsif of Khulna against your petitioner 
and others for ascertainment of mesne profits 
and notices were served upon your petitioner 
anti other defendants. 

t). That the other defendants in the saiil 
suit filed petitions of objections on il\e alle 
gations that they had no right to or possession 
in the property decreed, aud consequently 
they were not liable for the mesne profits, but 
the learned Munsif rejected the said peti- 
tions and made all 0/ them liable for mesne 
profits. 

7. That against the decision of the learned 
Munsif your petitioner preferred Appeal No. 72 
of I909 and the other defendants preferred 
Appeal No. 71 of 1909 to the District Judge 
of Khulna, but the learned Subordinate Judge 
who finally tried the appeal decided that the 
appellants in Appeal No. 71 of 1909 were 
not liable for mesne profits Imt only your 
petitioner, appellant in Appeal No. 72 of I909, 
was liable for mesne profits of the plaintiffs 
decree-holders. 

8. That the plaintiffs decree holders prefer- 
red an appeal from order. Ijeing No. 120 of 
19O9, to this Hon’l}le Court against all the 
defendants, hut their Lordships held that your 


petitioner alone was liable to the plaintiffs 
decree-holders for mesne profit>. 

9. That thereafter .i Commissioner was 
appointed to investigate into the amount of 
mesne profits due to the plaintiffs decree-holders 
and the Commissioner submitted liis report that 
according to the decree-ljoklers’ identification of 
the disputed land the amount of mesne profits 
would be Ks. io,84i-7-9, and aciorcling to your 
petitioner’s identification the mesne profits woultl 
be Rs. 764-1-0 only while according to the Com- 
missioner the amount of mesne profits would be 
Ks. 3,600-7-8. 

10. That your petitioner filed petition of ob» 
jeclion to ilic report of the Commissioner and 
your petitioner also filed an application to titc 
effect that the amount of mesne i)rofiis cannot 
exceed Ks. 2,000 as the learned Alunsif had no 
jurisdiction to try cases exceeding Rs. 2,000, l)ut 
after hearing tlic I’leaders of tire parties tire 
learned .Munsif cante to the conclusion tliat he 
had no jurisdiction to decree more than Rs. 2,000 
to the decree-holders. 

11. That thereafter on 7th August. ic)i 5 the 
decree-holders filedan application to the District 
Judge of Khulna for transfer of the Case 
No. 457 of 1908 from the file of learned 2ncl 
Munsif to the file of the ist Subordinate Judge 
of Khulna, and the very day the learned District 
J udge passed an ex parte otdtT ir.'insferring the 
said suit to the Court of the Subordinate Judge 
of Khulna. 

12. That on the same day your petiti<jncr 
appeared before the District Judge of Khulna 
after the above order was passed and after hear- 
ing both the parties the learned District J udge 
by his judgment dated i8th August, 1915 
affirmed his former order of transfer and the suit 
was transferred to the file of the Subordinate 
Judge of Khulna. 

13. That being aggrieved by the orders of the 
learned District Judge, dated the 9th .August. 
1913 and i8lh August. 1915, your petitioner Degs 
to move your Lordships on the following 
amongst other. 

Grounds. 

1. For that the learned District Judge 
acted without jurisdiction in transferring 
the case from the file of the 2nd Munsif 
to the file of the Subordinate Judge of 
Khulna. 

2. For that the plaintiffs having 
instituted their case in the Court of the 
Munsif having limited pecuniary jurisdic- 
tion, the learned District Judge acted 
without jurisdiction in transferring the 
case to the Court of the Subordinate 
Judge . 

3. For that the order made by the 
learned District Judge for transfer of the 
case for mesne profits to the file of the 
Subordinate Judge is ultra vires ^nd void. 

Dnder the circumstances your peti- 
tioner most humbly prays that your Lord- 
ships will be pleased to send for the 
records, to issue a Rule and to set aside 
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the said orders of the learned District 
Judge, dated gth and iSth August, 1015. 
or to pass such other or further orders as 
to your Lordships may seem lit and 
proper and your petitioner further prays 
for ad interim stay of the hearing of the 
case...” 

Dr. Sarat Chandra Basak and Babu 
Bipin Chandra Bose — for the Petitioner. 

Babus Joges Chandra Roy and Ama- 
rendra Bhusan Ghose —ior the f)pposlte 
Party. 

Judgment. — \\ e think that the proper 
way of dealing with this matter is to treat 
it precisely in the same manner as this 
Court treated a similar application in the 
case of Bhupendra Kumar Chakravartiv. 
Puma Chandra Bose {i). There is no 
question now that the Munsif had full 
jurisdiction to decide the original suit 
with mesne profits claimed up to the date 
jof the institution of suit, which amounted 
to a gross valuation of Rs. 1,200. There 
is also no doubt that he had no jurisdic- 
tion to adjudicate upon mesne profits 
pendente lite and thereafter up to the date 
of delivery, inasmuch as those mesne 
profits are said by one party to amount to 
Rs. 3,000, and by the other to over 
Rs. 10,000, and the special pecuniary 
jurisdiction of the Munsif is limited 
to Rs. 2,000. Something, therefore, 
must be done to enable the decree-holder 
to have the full benefit of the decree so 
far as he is entitled to it ; and the only 
question seems to be whether we should 
follow the procedure adopted by a Bench 
of this Court in the case of Ramesiuar 
Mahion v. "Dilu Mahton (2), or the more 
recent decision to which we have already 
referred. That the order of the learned 
District Judge in the Court below trans- 
rerring the case to the Subordinate Judge 
is incompetent there can be no doubt on 
the principle which is laid down in the 
case of Shamsunder Saha v. Anat/i Ban- 
dhu Sa/ia (3). Proceedings which are 
without jurisdiction are not proceedings 
which can be transferred either under the 
old Code or the new. We cannot now say 
that the Munsif had jurisdiction to 
ascertain and decree mesne profits which 
are in excess of Rs. 2,000, nor can we 
remove from the cognizance of the Mun- 
sif the decree which has already deter- 

(1) (iQio) 8 I. C. 34. 

(2) (1894) 21 Cal. 550. 

(3) (19*0) 37 Cal. 574 = 6 I. C. 97. 


mined the possession and mesne profits 
antecedent to suit. That must remain 
with the ^Ulnsif and must be confined 
to the limits of his pecuniary jurisdiction. 
But the proper course to follow witli 
regard to the assessment of mesne profits 
from the institution of the suit to the 
date of delivery of possession is to direct 
the return of the plaint or application for 

mesne profits subsequent to suit for pre 

sentation to the proper Court, that is, the 
Court of the Subordinate Judge. | 

Ihe Rule is, therefore, made absolute! 
in these terms and the execution case’ 
will be returned at once to the Munsifs 

out the order. 

We make no order as to costs. 
v.n./R.K. 

Bu/e made absolute. 
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i LETt HKR AM) TKI.'xVON, JJ. 

Lain Mohan Sinha Boy — Plaintiff— 
Appellant. 


Haran Chand Khamrui and others— 

Defendants — Respondents. 

Appeal No. 1013 of 19,5, decided on 
18th .July, ryif), from the Appellate 
I ecree of Sub-Judge, ist Court, Hooghly, 
dated 5th l-ebruary. 1915. 

Conlracl Act (9 of 1872), S. 43-Smt for rent 
against some of tenants’ heirs is maintainable. 

'ent is the common indebitatuf 

count, namely a count to recover a debt. It 

Irllmi of S. 43 and the 

entitled to require performance by 

promisors. The mere 
British - promisors in a suit in 

im'i I no plea in abatement or a 

similar plea IS permitted, is not fatal nor a bar 

fP.4S9.C.2.J 

deceased tenant 

I ri * * which did not accrue due 

during the hfeiime of the deceased, is maintain- 
able, even though- all the heirs are not made 
parties to the suit. 7 1. c 840 and ig I. C. 989. 

CP • 4*S9» ^ ^ 

Basanta Kumar Bose— lor Appellant. 

Haradhan G hatter jet— iox Respondents. 

Fletcher, J. This is an appeal from 
the decision of the learned Subordinate 
Judge of Hooghly. dated the sth February, 
19155 affirming the decision of the 
Munsif at Arambakh. The suit was 
brought against certain tenants to recover 
arrears of rent. It appears from the 
evidence that one Gour Mohun and his 
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others were entitled to the holdinj^. 
)ur Mohun was dead and the suit was 
ought against his brothers and some of 
s heirs, the remaining heirs of (iour 
ohun not being made parties to it. 
ae rent in this case sued for in the 
aint, which was traversed in the 
cvritten statement, was clearly the rent 
‘\at had become due from the defend- 
Us. There is no suggestion in the case 
lywhere that portion of this rent accrued 
ue in the lifetime of (lour Mohun. But 
le point that was urged before the 
jamed Judge in the lower Appellate 
lourt and before the learned Munsif and 
dth success was that, as the heirs of 
lour Mohun succeeded on his death, 
herefore, no suit could be maintained 
.gainst the heirs to recover the arrears of 
ent unless all the heirs of (lour Mohun 
vere parties to the suit. The decision 
that is relied upon in support of that 
proposition is the decision of Mr. Justice 
Mookerjee and Mr. Justice Sharfuddin 
in the case of Kashi Kinl’ur Sen v. 
Satyendra Nath Bhadra (i). But the 
facts of that case, as appears from the 
judgment of Mr- Justice Mookerjee, are 
very different from the facts of the 
present case. In that case, the rent sued 
for became due in the lifetime of the 
father and some of the heirs only were 
sued for the arrears. Mr. Justice Mooker- 
jee in a considered judgment held that 
the suit did not lie against some of the 
heirs only of the deceased father. On 
the other hand, we have got the decision 
of Jenkins, C. J., and MuHick. J., in the 
case of Ohamaikarini Dasi v. Triguna 
Nath Sardar (2), the facts of which case 
are practically on all fours with the facts 
of the present case. There, the learned 
Chief Justice stated in the course of his 
judgment that the liability of the tenants 
to pay the rent was contractual and that, 
applying the provisions of S. 43 of 
the Indian Contract Act, any one or more 
of the promisors could be compelled to 
fulfil the promise. He pointed out, 
however, that for the purpose of bringing 
the holding to sale under Chapter XIV 
of the Bengal Tenancy Act other conside- 
rations would arise and it might be that, 
ordinarily, in order to pursue the special 
remedies given by Chapter XIV of the 
Bengal Tenancy Act, it was essential that 


(1) (1910) 7 I. C. 840. 

(2) (1923) 19 I- C‘ 989- 


all tenants should be inade defendants 
in the suit. But so far as the plaintihs' 
getting a money-decree was concerned, 
the learned Chief Justice e.vpressed the 
clear opinion that, under the terms of 
S. 45 of the Indian Contract Act,! 
the plaintitYs were entitled to get a decree, 
for monev against any one or more of thei 
teiiants. That seems to me to be clearly' 
right. A count for rent is the common; 
imlcbitatus count, namely, a count to] 
recover a debt. That clearly falls within 
the provisions of S. 43 of the Indian 
Contract Act and the promisee is entitled 
to require performance by any one or 
more of the promisors. The mere absence 
of one of the promisors in a suit in this 
country, where no plea in abatment or a 
similar plea is permitted, is not fatal nor 
a bar to the suit. The Indian Contract 
Act provides ample remedies where one of 
the joint promisors has been sued and has 
paid the whole rent for that promisor to 
recover the amount paid by him in excess 
of his share by contribution from the 
other promisors- I think, in the present 
case, the appeal ought to be allowed and 
the decrees of the Courts below reversed 
and in UcU thereof a decree should be 
passed in favour of the plaintiff for the 
amount claimed in the plaint with inter- 
est thereon at the rate of six percent, 
per annum, from the 5th January, 1914, 
until realization. Phe respondents must 
pay to the appellant his costs in this 
Court as well as in the Courts below. 

Teunon, J. — 1 agree. 

V.R./R.K. 

Appeal allowed. 
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MOOKERJEK AND CUMING, JJ. 

Jagannath Panja — .Appellant. 

v. 

Mahesh Chandra Pal — Respondent. 

Appeal No. 385 of 1914, decided on 
loth July, 1916, against the Orders of 
Dist. Judge, 24 Parganas, dated 6th June, 
1914. 

(a) Guardiao aod Wards Act (8 of 1890), 
S. 34 — Appointmeot without enquiry of fitness 
is bad. 

No person should be appointed guardian of 
the person or property of an infant without some 
enquiry about his fitness for the office. 

(P. 462, C. 2.! 

(b) Guardian and Wards Act (8 of 1890), S. 45 
— Removal without giving opportunity to explain 
charges is bad. 
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No order for removal of a guardian should he 
made till the guardian has been apprised of the 
charges brought against him and has been allowed 
a reasonable opportunity to explain and. if pos- 
sible. to tiefend his conduct. i6 I. C. 567, ref. 

[P. 461. C. I.] 

(c) Guardian and Wards Act (8 of 1890). Ss.34 
and 45 — Fine when can be imposed— Failure to 
deposit balance due on requisition under S. 34 id) 
is the ground for fine but not failure to deposit 
amount alleged to be misappropriated. 

S. 45, sul)-S. (i). Clause of tlie Guardiati> 
and Wards Act authorises the Court to impose 
a fine on a guartlian, only if the guardian fails to 
pay into Court, on a requisition under S. 34 (r/)- 
tile balance due on the accounts exhibited by 
him in compliance with a requisition under 

34 (<■) ^nd not for failure to deposit moneys 
alleged generally to have been misappropriated. 

Where the balance due from a guardian on 
accounts exhibited under S. 34 (r) was K>. 1S6 
only, but the Court on the report of an ofiicer 
who examined the accounts ordered the guardian 
to bring into Court a larger sum alleged t(» liave 
been in his hands on behalf of the infant and. 
on his failure to do so. imposed a fine upon the 
guardian under S. 45 {//) of the Guardians and 
Wards Act ; 

that, as the rec|uisition to bring into 
Court was not in conformity with S. 34 (</), no 
fine could validly be imposed on the- guardian 
for his failure to comply therewiili. 

r P. 4O2 C. I .] 

Anilendranath Roy CZ/oudhunj — for 
.\ppellant. 

Bro/alal Chakraberty and Gnrudas 
Si/i/ia — for Respondent. 

Judgment — d'his appeal is directed 
against three orders made under the 
Guardians and Wards Act. 1890. 'I'he 
appellant, Jagannath Panja. along with 
another person, Sashi Rhusan Kandar, 
was on the 25th of April, 1911 appointed 
guardian of the property of an infant 
named Manmotha Nath Panja. On the 
31st July, 1913, the respondent Mahesh 
Chandra Pal, who alleges that he is a 
brother of the step-mother of the infant, 
made an application to the District Judge 
and prayed that the guardians might be 
called upon to tile and to explain the 
accounts. Notices were thereupon served 
on the guardians to appear and explain 
why they had not filed the accounts. 
Some accounts, which were then filed on 
behalf of the guardians, were examined 
by the translator : his report disclosed 
that the original account books and 
vouchers were required for the proper 
scrutiny of the accounts. Abstracts of 
accounts and vouchers were subsequently 
filed by the guardians and supplemental 
accounts also were brought into Court, 
which the translator was directed to 
examine. On the 3rd December, 1913, 


Mahesh Chandra Pal was granted permis- 
sion to inspect the accounts and the 
translator was directed to note the objec- 
tions. The translator submitted his 
report on or about the loth February, 
1914, and on (hat date the 26th Febru- 
ary was fixed for the guardian to appear 
“ so that an attempt might be made to 
secure some more satisfactory arrange- 
ment." This evidently had reference to 
the report of the translator which showed 
that, if his view was correct, the manage- 
ment of the estate of the infant had been 
far from satisfactory. This was followed 
by subsequent orders in which the ques- 
tion was considered whether a fresh 
guardian of property might not, with 
advantage to the infant, be appointed, 
and on the 23rd April, 1914, the appel- 
lant as also his colleague were removed 
from the office of guardians of the estate 
of the minor on the ground that they were 
not trustworthy. They were, however, 
not discharged, and were called upon to 
bring into Court Rs. 300 which was stated 
by them to have been in their hands on 
the 16th April, 1914. They were also 
directed to produce a sum of Rs. 500 
or Rs. 600 alleged to have been realised 
by them by the sale of paddy. Up to 
this stage, no notice had been served 
upon the guardians of any' application to 
remove them from the guardianship of 
the infant : nor had they been called upon 
to show cause why they should not be so 
removed. On the 23rd April. 1914. the 
appellant prayed that an enquiry might be 
made as to the truth of the charges 
brought against him by his colleague who, 
upon his own motion, had been dis* 
charged from guardianship on that date. 
On the 7th May, 1914. the Court 
recorded an order that neither of the 
two guardians of property had pro- 
duced Rs. 300 and that contrary to 
the statements said to have been made 
before the Court on a previous occasion, 
each now alleged that the other held the 
money realised by sale of the paddy. 
The Court thereupon proceeded to 
impose a fine of Rs. 50 each on the 
appellant and the other guardian under 
S. 45 (6) of the Guardians and Wards 
Act. The order further directed that if 
the previous directions of the Court were 
not carried out in the course of five days, 
a daily fine of Rs. 10 would be imposed 
on each guardian from the following day- 
On that date, the respondent Mahesh 
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Chandra Pal, who had moved the Court, 
and initiated these proceedings, was 
appointed temporary guardian both of 
the person and property of the infant. 
On the 6th June, 1914, there is an order 
recorded in the order-sheet that tlie tine 
imposed upon the appellant must be 
realised and that he must bring into 
Court Rs. 150 as the value of the paddy 
in his hands. It may be mentioned here 
that a sum of Rs. 150 had already been 
brought into Court by the other guardian 
who was discharged at his own instance. 
This appeal is directed against the order 
of the 23rd April, whereby the appellant 
was removed from the guardianship, as 
also the orders of the 7th May and 6th 
June, 1914, whereby fines were imposed 
upon him and he was directed to bring 
into Court the value of the paddy alleged 
to have been sold by him. 

As regards the order for removal, it 
has been urged that the guardian should 
not have been removed till notice had 
been served upon him and he had been 
allowed reasonable opportunity to defend 
himself against the charges of mis- 
management. 'I'he Guardians and Wards 
.Act does not prescribe the procedure to 
be followed when the Court finds it neces- 
sary, either of its own motion or at the 
instance of a party interested in the wel- 
fare of the infant, to take steps for the 
removal of a guardian appointed by itself. 
But it is perfectly plain that no order for 
removal should be made till the guardian 
has been apprised of the charges brought 
against him and has been allowed 
reasonable opportunity to e.Kplain and, if 
possible, to defend his conduct. The 
procedure adopted in Kngland for the 
removal of a guardian will be found des- 
cribed in the standard work on Chancery 
Practice by Daniell (\'olume i, page 982). 
It it' there pointed out that an appli* 
cation to remove the guardian of the 
person or the estate of an infant must be 
made to the Court and be supported by 
evidence as well of the facts which render 
the application necessary as of the fitness 
of the proposed guardian and his consent 
to act. In the companion volume on 
Chancery Forms by Daniell, there are 
two forms {1398 and 1401) which set out 
the terms of the application and the con- 
tents of the affidavit whereby the appli- 
cation must be supported. It is clear 
from the form of the affidavit that special 
grounds for the application must be 


made out. Substantially, the same pro- 
cedure is followed in the Courts of the 
United .States. 'Phis procedure should, 
in our opinion, be followed in our Courts, 
based as it is upon the elementary rule 
that no order adverse to a party litigant 
should be made by a Court of Justice till 
he has been apprised of the charges 
brought against him and has been allowed 
reasonable opportunity to show cause. 
As was observed by this Court in the 
case of Tekait Ajant Sitigh v Sundar 
Mall (i), it is a rule of universal applica- 
tion, based on the plainest grounds of 
justice, equity and good conscience, that 
a judicial order, which may possibly 
affect or prejudice any party, sJiould not 
be finally made, unless he has been 
afforded an opportunity to be heard. 
Consequently, the order for removal of 
the appellant from the office of guardian 
cannot be supported. 'I'he charges brought 
against him were of a grave character ; if 
the view taken by the translator, on an 
examination of the accounts, is well- 
founded, there is good reason to 
apprehend that there as been serious 
mismanagement of the estate of the 
infant by the guardians, and their conduct 
may possibly amount to a criminal 
offence. It is obviously just that, in a 
case of this character, opportunity should 
be given to the appellant to explain the 
accounts filed by him and to justify his 
conduct. 

.As regards the orders under S. 45 
(i) (6), whereby fines have been imposed 
upon the appellant and he has been 
called upon to bring into Court the sum of 
Rs. ISO as the value of paddy sold, we 
are of opinion that they have not been 
passed in conformity with the provisions 
of the Guardian and Wards Act and 
cannot consequently be supported. S. 45, 
sub-S. (i), Clause (b), authorises the 
Court to impose a fine on a guardian, 
if the guardian fails to pay into Court 
the balance due from him on those 
accounts, ’’ /. e., the accounts exhibited 
by him in compliance with a requisition 
under S. 34 (c). The payment contemp- 
lated has to be made in compliance with 
a requisition under S. 34 W). A reference 
to S. 34 shows that under Clause (c), 
the guardian is under an obligation, if so 
required by the Court, to exhibit his 
account in Court at such times and in 


(1) (1912) 16 I. C. 567. 
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such form as the Court may from time to 
lime direct : under Clause (d), it is obli- 
gatory upon the guardian, if so required 
by the Court, to pay into Court, at such 
lime as the Court directs, the balance 
due from him (or so much of the balance 
as the Court directs) on those accounts, 
that is, the accounts exhibited on a 
irequisiiion made under Clause (c). In the 
case before us, on the accounts exhibited 
under S. 34 (c), Rs. 186 only was due 
,from the guardians. Consequently the 
jonly order which the Court was compe- 
|tent to make was to call upon the guardi- 
jans to bring into Court the sum ot 
!Rs. 186. As the requisitions was not in 
conformity with S. 34 [d), it is clear 
:that no hne could validly be imposed 
ion the guardians for failure to comply 
therewith. 

'i'he result is that this appeal must be 
allowed, the orders dated the 23rd 
•April, 7ih May and 6th June set aside, 
and the case remitted to the Di.stricl 
•Judge for re-consideration. .Any Mims 
realised from the appellant under the 
orders now discharged will be refunded to 
him. In the circumstances of this ease, 
we direct each party to pay his own costs 
up to this stage. 

We hnd from the record that no 
security was taken from the appellant 
at the time of his appointment as 
guardian of the property of the infant 
or at any subsequent period. In view 
of the allegations made against his 
management of the estate, it is obvious- 
ly essential, in the interest of the 
infant, that he should rxoX be allowed to 
continue as guardian of the property, 
unless he furnishes security to the satis- 
faction of the Court, and he has in this 
Court expressed his readiness to do so. 
We accordingly direct that within one 
month of return of the record to the 
Court below, he do furnish security to the 
extent of Rs. 1,500 to the satisfaction of 
the District Judge, and in such form as 
he may determine. The security so taken 
w'ill cover the past management of the 
estate by the appellant as also his future 
dealings therewith if he continues as 
guardian. If he fails to furnish security 
as now’ directed, he will stand removed 
from the guardianship. If he furnishes 
security and continues as guardian under 
the jurisdiction of the Court, his accounts 
will be scrutinised, and the charges 
brought against him will be investigated. 


If on examination it transpires that his 
management of the estate has been of 
such a character that he should not be 
allowed to remain in charge of the estate 
of the infant any longer, he will be 
removed. If. on tJie other hand, it tran- 
spires that although his conduct has not 
been wholly satisfactor}’ he may yet be 
allowed to remain in possession of the 
estate as guardian, additional security 
may, in the discretion of the District 
Judge, be taken from him for the protec- 
tion of the estate. The sole point for 
consideration in cases of this description 
is the welfare of the infant and the 
m.atters mentioned will be investigated 
from that standpoint alone. We may, in 
this connection, refer brieHy to another 
point which does not require detailed 
consideration in view of the order w'C 
have already made. When the Court 
decided to remove tlie guardians on the 
ground that they were not trustworthy 
and proceeded to appoint Mahesh 
Chandra Pal as guardian of the person 
and property of the infant, no enquiry 
was made as to his fitness. But it is, 
eminently desirable that no person should 
be appointed guardian of the person or 
property of an infant without some; 
enquiry about his fitness for the office. , 

I he accounts and papers already filed 
will remain in the custody of the Court. 
Hut all facilities will be given to both 
parties to have access to them under pro- 
per safeguards. We may finally add that 
as the appeal has been filed by Jagannath 
Panja alone, he will be restored as guar- 
dian under our orders. .As his colleague 
was removed on his own application and 
has expressed no desire to undertake 
again tiie responsibilities of the office, 
the order of the District Judge will stand 
untouched in that respect. 

V. n./R. K. 


Appeal allowed. 
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JKNKINS, C.J. AND MOOKERJEE, J. 

Birendra Kisore Manikya Bahadur— 
Plaintiff — .Appellant. 

V. 

J^abin Chandra Chakravarty and others 
— Defendants — Respondents. 

Appeal No. 3472 of 1912, decided on 
nth July, 1913, from the Appellate 
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Decree of Oft'g. Dist. Judge, I'ipperah, 

dated 2olh August, 1912. 

Landlord and Tenant — Relationship — Suit for 
declaration of title and assessment of rent — 
Claios based on entry in Kbatian — Defendant 
fonnd in adverse possession without rent even 
before the entry^Held inference was that no 
relationship of tenant existed and defendant was 
in adverse possession. 

In a suit for declaration of title and asses^• 
ment of rent to the land in suit the plaintift 
relied on an entry in a k/iatian for tlte purpose 
of establishing the relationship of landlord and 
tenant. The defendant set up title by adverse 
possession. It was found that the defendant 
was in possession even prior to the entry : 

Held, that inasmuch as no rent was ever paid 
the inference was that not only there was no 
relationship of landlord and tenant between 
the parlies but that tlic defendant was in 
adverse possession. [!'• 4f^4i C. i.] 

Romes Chandra Sen — for Appellant. 

Facts appear from the following judg- 
ment of the lower Appellate Court, dated 
20th August, 1912 : — 

“ This appeal arises out of a suit by 
plaintiff for declaration of title and assess- 
ment of rent to the land in suit. Plain- 
tiff’s case is that the land is inhis^ewtn- 
dari and the defendant has been in pos- 
session of it without obtaining settlement 
from him or from his predecessors. 

The defendant set up title by adverse 
possession for over the limitation period. 

The lower Court has dismissed the suit 
and the plaintiff has appealed. 

The only question urged for deter- 
mination in this appeal was that ot 
limitation. 

It is admitted on behalf of the appel- 
lant that defendant has been in possession 
for over the limitation period. T'he only 
question for determination is whether that 
possession has been adverse possession 
for over 12 years before this suit. 

Now it appears that the defendants set 
up their title by adverse possession before 
the Settlement Officer in March 1896, ;.e., 
12 years before this suit. This claim of 
adverse title was set up to the knowledge 
of the plaintiff. The period of limitation 
starts from the date when an adverse title 
and possession are set up to the know- 
ledge of the opposite party. Thus the 
plaintiff’s claim is clearly barred by limi- 
tation and the appeal must fail. This case. 
I may remark, is exactly analogous to the 
case reported as KishoreManikya 

Bahadur y. Bosh an Khan (i), in which their 


Lordships of the High Court held the 
same view. 

T'he learned Pleader for the appellatu 
has filed a certified copy of a judgment of 
the Hon’ble High Court in another 
analogous case reported as Amun Gazi v 
Birendra Ktshore Manikija Bahadur (2), 
decided by Stephen, J., and Richard- 
son, J., on the 3rd .May, 1912, in which 
their Lordships held that the period of 
limitation began to run from the date of 
the final publication of tlie Record of 
Rights, and not from the date of the 
actual setting up of the adverse title by 
the defendant. WTth all due respect to 
the judgment of their l.ordships in the 
last case 1 consitler it right to follow the 
ruling laid down in Birendra Ktshore 
Manikya Bahadur v. Roshan Khan (i). 
It is not clear how an inquiry by the 
Settlement Officer followed by an entry 
in the Record of Rights can nullify the 
effect of the claim of adverse title and 
possession previously set up by the 
defendant so far as the running of the 
period of limitation is concerned. Let us 
look at the position clearly. In March, 
1896, while the Settlement operations 
were in progress, the defendant, to the 
knowledge of the plaintiff, set up before 
the Settlement Officer his title by adverse 
possession. He asserted that he paid no 
rent in respect of the land in question and 
that so far as this land was concerned, 
he had acquired title by holding the land 
without paying rent to any one. All that 
the Settlement Officer did was to record 
his opinion in the finally published 
khatian that the defendant held the land 
without paying rent. It is clear that so 
far as the question of title was concerned, 
the entry in the Record of Rights left the 
matter indeterminate. That this was so 
is quite clear from pages 88 and 89 of the 
Settlement Officer’s (Mr. J. G. Gumming) 
report on the survey and settlement of 
the Chakia Roshanabad Estate 1892-99, 
to which the learned Munsif has made 
reference. While thus leaving the ques- 
tion of title open, the Settlement Officer 
found the defendant’s plea of possession 
without payment of rent correct. The 
parties ivere thus left on the same status 
as before. It is difficult to see how 
the entry in the Record of Rights could 
have made any difference in the defen- 
dant's position and how it could have 


(1) (1912) 39 Cal. 4S3=L1 LC. 5*8- 


(2) (1912) IS I. C. 64. 
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prevented limitation running from the 
date of his claim of adverse title and 
possession: for it ib admitted that his 
possession continued. 

In the appeal decided by their Lord- 
sliips Stephen and Richardson. JJ., they 
observe that in the case reported as 
Birendra Kis/iore Monikya Bahadur v. 
Rofihan Khan (i) their Lordships did not 
consider the effect of any entries in the 
Record of Rights. But it will appear 
that in the judgment of Chaiterjee, J., in 
the latter case the entry in the khatian is 
expressly referred to and the khatian 
entry was evidently held not to have 
prevented limitation from running from 
the actual date of the setting up of the 
adverse title and possession. 

The appeal is accordingly dismissed 
under (). 41, R. ri of the Civil Procedure 
Code.” 

Judgment. — We dismiss this appeal 
for this reason. It appears to us that a 
fair reading of the judgment under appeal 
is that there was no such relationship 
between the parties established as would 
preclude the application of the doctrine 
of adverse possession. The plaintiff in 
this case, as in all other cases, relied on 
the khatian and that alone, for the 
purpose of establishing that relationship, 
rhe Courts were not satisfied on the 
entry in the kha/ian that there was the 
relationship of landlord and tenant. 
.Vlthough there was an entry which was 
■susceptible of that meaning, having regard 
to the fact of long possession — possession 
which, according to the judgment of the 
iMunsif, was prior to the entry — and to 
the fact that no payment of rent was 
ever made, evidently the inference drawn 
was that not only was the relationship of 
landlord and tenant not established, but 
jfurther that there has been an adverse 
possession proved which furnishes an 
janswer to the plaintiff’s claim. 

rhe appeal is accordingly dismissed 
under O. 41, R. ii. Civil Procedure 
Code. 

V.B./R.K. 

Appeal dismissed. 
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MOOKERJEE AND SHEEPSHANKS, JJ. 

Lakhimi Ram Gagoi — Appellant. 


Criminal Appeal, decided on 2nd May, 
1916, against the Order and Sentence of 
the Asst. Sess. Judge, Assam Valley, 
dated 17th March. igi6. 

Criminal P. C. (5 of 1898), S. 408 — Assistant 
S 6 SS 10 D 8 Judge sentencing accused under each 
of two sections of Indian Penal Code— 'Sentences 
to run concurrently— Appeal lies to Sessions 
Judge and not to High Court. 

V here an .\ssi^tant Sessions Judge sentences 
•in accused to iinprlsonnient for a period not 
c.vceeding four years undereach of two .sections 
of the Penal (..ode, the .sentences to run con- 
cujreiuly, an appeal lies to the Sessions Court 
and not to the High Court. [ P. 4C14. C. 2 .] 

Order. In the case mentioned. Somi- 
ruddin Sonar v. Kmperor, the accused 
had been convicted of an offence under 
one section only of the Indian Penal Code 
and sentenced to imprisonment for a term 
of two years ; it was ruled by Sharfuddin 
and Chapman. JJ., that as the trial had 
been held by an Assistant Sessions Judge, 
the appeal lay, under S. 408 of the 
Criminal Procedure Code, to the Court of 
Session and not to the High Court. In 
the case before us, the accused has been 
convicted and sentenced under two 
sections of the Indian Penal Code; the 
sentences, however, are directed to run 


concurrently. 'Llie appeal, we think, lies 
to the Court of Session: this view is in 


accord with that 


adopted by Chanda- 


varkar and Heaton, JJ., in Tulsidas 
Lakshman v. Kmperor (i), namely, that 
where an .Assistant Sessions Judge passes 
sentences upon an accused, each of which 
is four years or under, and they are order* 
ed to run concurrently, the appeal from 
the conviction and sentence lies to the 
Sessions Court and not to the High Court. 
A similar opinion had been expressed by 
Clarke, C. J. and Maude, J., in Shtr 
Muhammad v. Emperor (2). 

Let the petition of appeal be returned 


for presentation to the proper Court. 


V. H./R. K. 


Appeal petition returned* 


(1) (1909) 3 I. c. 171. 

(1901) 25 K. 1901. 
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D. Chatterjee and BEACHCROFI', JJ. 

Buma Chandra jSarArar— Defendant— “ 
Petitioner. 

v. 


V. 

Opposite Party. 


Rassoraj Pramanik — Plaintiff — Oppo- 
site Party. 
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Civil Rule No. 1015 of 1915, decided 
on the 28th February, 1916. 

Provincial Small Cause Courts Act (9 of 1887), 
g 17— Proviso — Provisions must be strictly 
complied with— Substontial compliance is not 
sufficient. 

A substantial compliance with the provisions 
of the proviso to S. 17 of the Provincial Small 
Cause Courts Act is not sufficient. Therefore, 
where the defendant at the time of his applica- 
tion for setting aside an parte decree deposits 
an amount which is shorter than the amount 
due from him under the decree even by a very 
small amount (through a mistake in calculation), 
his application cannot be entertained by the 
Small Cause Court. 

Bahvb Gunada Chandra Sen — for the 
Petitioner. 

Judgment-— I'he law imposes upon 
the applicant for review or re-hearing; the 
duty of putting in into Court the amount 
due from him under the decree at the 
time of his presenting the application, 
the other alternative being a discretion 
of the Court not to take the deposit but 
to allow an application to be made upon 
a proper security being given. In the 
present case an amount short by about 
II annas was put in my mistake. T'hat. 
therefore, did not comply with the 
requirements of the section. 

It is contended that a substantial com- 
pliance with the provision of the .Act 
should be sufficient. We are unable, 
however, to accede to this argument as 
the wording of the law is very specific. 

In this view of the case the Rule is 
discharged with costs, hearing fee one 
gold mohur. 

Rule discharged. 

A. 1. R. 1916 Calcutta 465 

Chatterjea and Richardson, JJ. 

Tarak Nath Roy Chowdhury and 
another — Plaintiffs — Appellants. 

V. 

Syama Charan Chowdhury and another 
— Defendants — Respondents. 

Appeal No. 8 of 1913, decided on 
30th June, 1916, from the Original 
Decree of Sub-Judge Rungpur, dated 30th 
September, 1912. 

(a) CivU P. C.(5 of 1908), O. 21, Rr. 43. 54 
and 64— Sale without attacbment it irregular 
but not invalid. 

The absence of an attachment in execution of 
a decree, though an irregularity, does not render 
the sale in execution absolutely void. 5 All. 86. 
diss. from. 36 Bom. 156, dist. 18 Cal, 188 and 
21 All. 31 1» foil. 21 Cal. 66 (P. C.), ref. 

[P. 467, C. 2.J 

1916 Cal .-59 & 60 


(b) Limitation Act (9 of 1908), Art. 120 
Scope — Where applies staled. 

Article 120 of the Limitation Act applies to 
declaratory suits in respect of title 10 immo- 
vable property. 1 C. L. .1. 73 > 

IP. 468. (- . i.. 

(c) Transfer of Property Act (4 of 1882). 

S. 100— Reversioner joining widow in mortgage 
— On redemption he is entitled to contribution 
and has charge on property and can enforce it 
against alienee of life estates from widow. 

A re\crsioner. who jointly with the widow 
mortgaged properties left by the deceased ow ner, 
is on redeeming the mortgage entitled to claim 
a rateable contribution of the mortgage-debt 
from the person who purchased the lilc interest 
of the widow in oneoflhn>e propertic-' and has 
a charge upon that interest in roped of his 
claim for contribution, which can be enforced 
under S. too of the Tran>fer of Pri'perty .\ct. 
28 All. 4S2.(P. C.)ref. [ 1 ‘- 470. C. 2.I 

(d) Contribution— Principle of apportioning 
liability between life tenant and remainderman 
stated. 

The principle for apportioning liability bet- 
ween a tenant for life and a lemainderinan or 
reversioner laid down.J [P. 47 '- ^ 

Mohendra Nath Kai and Kara Kumar 
Mitra—iox Appellants. 

Sarat Chandra Boy Chowdhury and 
Krishna Kamal Moitra — for Respondents. 

Judgment. — This appeal arises out of 
a suit for the recovery of possession of 
the property in dispute on a declaration 
that the defendant No. i has not acquir- 
ed any title to it by purchase at a sale 
held in execution of a decree against the 
defendant No. 2, and in the alternative 
for a decree declaring that the plaintiffs 
would be entitled to possession of the 
property on the death of the defendant 
No. 2. There was also a claim for con- 
tribution on account of certain payments 
made by the plaintiff to save the property 
from being sold in execution of a mort- 
gage decree, and for satisfaction of other 

debts. 

The property in dispute, Lot Chauralta, 
along with other properties belonged to 
one Gobind Nath Ray Chowdhury who 
died in 1873, leaving his widow Droba- 
moyi (the defendant No. 2) and a son 
Gopendra Nath. The son died in 1882, 
and the defendant No. 2 adopted a son 
Sree Nath who died in 1884. Thereupon 
Drobamoyi adopted the plaintiff No, i 
Tarak Nath in 1884, but subsequently 
ignoring his adoption, set up one 
Jogendra Nath as the adopted son in 
1886. In 1891, Tarak Nath brought a 
suit against Drobamoyi and Jogen- 
dra Nath in respect of all the pro- 
perties left by Gobinda Nath, which 
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was compromised. By the compromise 
larak Nath was admitted to be the 
adopted son, ho „as to get a 6 annas 
share ot the estate, and Jogendra Xath 
was to get the remaining ,o annas share 
that ,n the event of Jogendra Nath dying 
unmanied his to annas share would 
devolve upon Tarak Nath and similarly 
on the latter dying unmarried his G annas 
share would devolve upon Jogendra Nath, 
but Drobamoyi was to remain in posses- 
sion of the estate for her life, subject to 
the payment of certain debts, a certain 
suni of money to Tarak Nath as costs 
ot litigation, and for building a house and 
an annuity to him for his life. It was 
agreed that Drobamoyi would e.xecute 
mortgage-bonds jointly with Tarak Nath 
tor raising money to payoff debts It 
wa.s further agreed that if Drobamoyi 
failed to pay any debt, and in conse- 
quence thereof the properties were put up 
to sale. It would be considered as a case 
of waste by Drobamoyi, and in such a 
case. Tarak Nath would in her life time 
possession of the 6 annas sliare. ( )n 
the 29th March, ICS92, a decree was pass- 
ed on the petition of compromfse after it 
had been sanctioned on behalf of the 
minor Jogendra Nath by the Court. 
Jogendra Nath having sub.sequentlv died, 
the decree was amended by stating that 
larak Nath would be entitled to the 
lo-annas in the event of Jogendra Nath 
dying unmarried, and that the litter 
would be entitled to the 6-annas of Tarak 
Nath if he died unmarried — these terms 
having been omitted from the decree. 

On the 6th June, 1892, a mortgage-bond 
was executed in accordance with the 
terms of the compromise by Drobamoyi 
jomtiy with larak Nath in favour of Rai 
Dhanpat Singh Bahadur for Rs. ’4 Soo 
whereby 5 zemindaris including ’ Tot 
Ohauratta were mortgaged. 

On the 6th April, 1896, Rani Mina 
Koer (the widow of Rai Dhanpat) 
obtained a preliminary decree upon the 
mortgage-bond against Drobamoyi and 

September, 

1896, Drobamoyi granted an ijara paltah 

for 20 years in favour of Rani Mina Koer 

in respect of the 5 zemindaris including 
Lot Chauratta. 

It appears that before the litigation 
referred to above Drobamoyi took a 
mokarari lease of 10 bighas of land within 
the zemindari of the defendant No i 
Syama Charan Ray Chowdhury, at an 
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sueTD^h' Syama Charan 

sued Drobamoyi and Tarak Nath for rent 

oi the mokarari, and on the nth Feb- 
ruary, 1897 obtained a decree for 

KS. sig-ro-o against Drobamoyi alone. 
In execution of that decree Lot Chau- 
ratta, the value of which is about a lac of 
rupees, was sold and purchased by Syama 

‘he 

rsth July, 1897, and the sale was con- 
hrmed on the 24th August, 1897. 

Ram Mma Koer took out execution of 

in execu- 
tion of the said decree was fi.xed for the 

4th April, 1898 but was postponed to the 

gtn May. Ihereupon Drobamoyi and 

larak Nath executed three mortgage 

^Sth April. 1898 in favour 
Aziz Mahomed Saha and others for 
the total sum of Rs. 54,000. Each of 
th\ bonds was for Rs. 18.000, and 
one third share of the 5 -cemhidaris was 
mortgaged in each of the bonds. On the 
igt i April, 189S, Rs. 44,109 was paid in 
lull satisfaction of the mortgage-decree 
obtained by Rani Mina Koer. 

Drobamoyi brought a suit for setting 
aside the sale of Lot Chauratta but the 
suit was dismissed on the 3rd May, 1900, 
on the ground that it was barred by the 

provisions of S. 244. Civil Procedure 

application on 
the i8th .-Vugust, 1900 for setting aside 

the sale. That application, which was 
made more than three years after the sale, 
was dismissed, yiVsT on the ground that it 
was barred by limitation, and secondly, on 
the ground that although there were 
grave irregularities in publishing the 
sale, there was no substantial injury 
inasmuch as Lot Chauratta was subject to 
an usufructuary mortgage for Rs, 60,000 
and the sale was merely of a life-interest, 
and the value of the interest purchased 
was, therefore, nil. 

On the i6th September, 1903, Droba* 
moyi in consideration of Rs. 10,000 con- 
veyed her interest in all the properties 
including Lot Chauratta to the plaintiff 
No, I, and the plaintiff No. i sold a 
moiety of Lot Chauratta to the plaintiif 
No. 2 on the 13th Jul^-, 1906. 

1 he present suit was instituted by the 
plaintiffs Nos. i and 2 on the i6th March 
1908. The Court below dismissed the suit, 
and the plaintiffs have appealed to this 
Court. 

It is contended on behalf of the 
appellants, first, that the interest which 
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Drobamoyi had in the property was not. 
having regard to the terms of the aoU- 
-nama decree, a Ufe-interest, secondly, 
that even if it was Ufe-interest and 
could be sold, the sale held in 1S97, at 
which the defendant No. i. S\ama 
Charan, purchased, was a nullity and 
nothing, therefore, passed to him by the 
sale, that the plaintiff No. is 

right to present possession accrued dur- 
ing the lifetime of Urobamoye, under 
the forfeiture clause contained in the 
solenama decree : fourthly, that even if 
the plaintiffs were not entitled to posses- 
sion of the property during the lifetime 
of Drobamoyi, they were entitled to a 
declaration that the sale would not be 

binding upon them after her death, and 

lastly, that the plaintiff No. i was 
entitled to a decree for the amount paid 
by him to discharge the encumbrances 
for which Lot Chauratta was propor- 
tionately liable. 

As regards the first contention, m., 
that under the compromise Drobamoyi 
did not take a life-estate but held the 
properties as a trustee, we think there is 
no force in it. In the suit brought by 
Tarak Nath, Drobamoyi in her written 
statement pleaded that she had at an\ 
rate a life-interest in the properties. In 
the petition of compromise it was stated 
that she shall remain in possession as she 
had been, of the i6-annas of the proper- 
ties for her life as heir of her deceased 
son Gopendra Nath, and the decree 
passed upon the compromise expressly 
states that during her lifetime she 
shall remain in possession of the 
1 6-annas properties as holder of a life 

estate. 

In subsequent transactions also the 
fact that she had a life-estate is distinc- 
tly admitted. In the mortgage-bond 
executed by Drobamoyi and Tarak Nath 
jointly in favour of Rai Dhanpat it is 
stated that Drobamoyi had a Ufe-interest, 
and the same statemeni appears in the 
three mortgage-bonds executed by them 
jointly in favour of Aziz Mahomed 
Saha and others. Lastly, in the very 
conveyance taken by Tarak Nath him- 
self from Drobamoyi it is stated that 
she had a life-interest. There can be 
no doubt, therefore, that she had a 
life-estate in the properties. The first 
contention must, therefore, be overruled. 

The second contention is that it is com- 
petent to the plaintiffs to treat the sale 


SvAMA Charan 

which took place in 1S07 as a nullil>. in 
view of the ffnding m the execution case 
that no processes of attachment were 
levied upon the property. It appears 
from the iudgment upon the application 
to set aside the sale that no process ot 
attachment or sale was served, on 01 
adjacent to the property sold, at all, that 
the value of Lot Chauratta was nearly 
one lac of rupees and was sold for only 
one hundred rupees. It was. however, 
held that Drobamoyi had mortgaged her 
entire interest in that estate for 30 years, 
of which only or 4 years had passed, for 
a debt of Rs. Oo.ooo and as she had only 
a limited interest extending up to the 
time of her death the value of her inte- 
rest may be said to be nil, and that, 
therefore, there was no substantial injur}, 
and the application was according!} dis- 
missed. Theie was an appeal against the 
said order, and the Appellate Court con- 
hrmed it on the grounds that the appli- 
cation was barred by limitation, and that 
Drobamoyi's life-interest was mortgaged 
for Rs. 60,000. 

It is contended that the Courts were 
mistaken in holding that there was a 
mortgage of Rs.60.000 upon the propert} , 
whereas there was in fact no such mort- 
gage at all. But the dismissal of the 
application is binding upon Drobamoyi 
and the plaintiff as purchaser of Droba- 
moyi's interest is concluded by the said 

order of dismissal. 

It is contended, however, that the sale 
was a nullity because no process of 
attachment was served at all. U e have 
been referred to the case of Ma/iadeo 
Dubey v. JShola Nath Dickit (i;, in which 
it was held that a regular attachment is 
an essential preliminary to a sale 
cution, but the case was considered by 
this Court in the case of Kishory Mohun 
Boy V. Ma/iomed Mujafiar Hossem (2) and 
was not followed, and the Allahabad 
Court itself did not follow it in a later case. 
See Sheodhyan v. Bholanath (3). Ij' 
of Kishory Mohun Boy v- MahomedMujaffar 
Uossein (2), this Court held that although 
the absence of attachment is a maternal 
irregularity a sale, after it has been duly 
confirmed and a sale certificate granted 
to the purchaser, is not to be considered 
as a nullity merely by reason of the 
abse nce of any a ttachment. ere 

(1) (18S3) 5 Ah- 86. 

(2) (1891) 18 Cal. 188. 

(3) (1899) 21 All. ill . 
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also referred to the case of Sorabji 
Coovtirji V. Ka/a Rag/iunat/i (4). but 
there the sale was attacked in the execu- 
tion proceeding itself, and if the sale was 
void there was no necessity for taking 
such proceedings. 

Having regard to the case of Kishory 
Mohuii Boy V. Mahomed Mu/affat Hus- 
sein (.2) referred to above and the princi- 
ple of the decision of their Lordships of 
the iVivy Council in Tasadduk Basul 
Khan v. Ahmad Hjisain (5), it must be 
held that the absence of an attachment, 
though an irregularity, does not render 
the sale absolutely void. 

'I'he third contention is that there was 
a forfeiture of Drobamoyi's life-estate 
because she allowed the property to be 
attached under Rai Hhanpat's decree and 
there was an order for sale of the pro- 
perties on the t6th February, 1898. But 
apart from the question whether the for- 
feiture clause could be enforced, it 
appears that it was waived. After the 
properties were proclaimed for sale and 
the forfeiture had been incurred, Tarak 
Nath waived it by joining with J)roba- 
moyi in executing the mortgages to A/M 
Mohamed Saha and others and later on 
more clearly by taking the conveyance 
from Drobamoyi herself, which conclu- 
sively show that the forfeiture was waived 
and she was treated as having a subsist- 
ing interest. 

i'he next question is whether the plain- 
tiffs are entitled to a decree declaring 
that the sale passed only the life-interest 
of I^robamoyi and that the plaintiffs 
would be entitled to possession of the 
property on the death of Drobamoyi. 

The plaintiff stated in the 21st para- 
graph of the plaint that, as the defendant 
No. I, Syama Charan, had after his pur- 
chase of the Chauratta got his name 
registered in the Collectorate under 
the Land Registration Act as the 
proprietor thereof and not as owner 
of the life-interest of Drobamoyi, he 
has acted to the prejudice of the plain- 
tiff's reversionary right, and that there 
should be a declaratory decree to the 
effect that the defendant will have no 
right to possess the said property Lot 
Chauratta on the death of Drobamoyi. 

Now the name of the defendant No. i 
was registered in the Collectorate on the 


{4) (1912) 36 Bom. 156 = 12 I. C. 911. 

(5) (1894) 20 I. A. 176 = 21 CaJ. 66 (P.C.). 


gth February, 1899. and the present suit 
was instituted on the i6th March, 1908, 
i. e., more than 6 years after. 'I’here is 
no Article of the Limitation Act specific- 
ally applicable to a suit for declaration 
of title to immovable property, but the 
current of recent decisions is in favour of 
the applicability of Article 120 to 
declaratory suits in respect of title to 
immovable property. The authorities on 
the point were discussed in the case of 
Mohabharat Saha v. Abdul Mamid (6) and 

we agree with the view taken in that 
ca.se. 

If, however.^ there is a fresh invasion 
of the plaintiff s right, as in the foot-note 
case in Bobert Skinner v. Shanker Lai (7) 
or in the case of a continuing wrong as 
in the case of Brojendra Eishore Boy 
Chowdhury \-. Bharat Chandra Boy 
[Brojendra Kishore Rai Chaudhuri v. 
Abdul Razac Choiodhuri) (8), there is a 
tresh cause of action. 'The learned 
Fleader for the appellant contends that 
tliere was a fresh cause of action in this 
case. It is pointed out that the defen- 
dant No. I. Syama Charan, has from the 
very first been attempting to make out a 
case that the mokarari lease for the rent 
of which Lot Chauratta was sold, 
(although it was granted to Drobamoyi 
alone) was a lease taken on behalf of the 
estate and the sale, therefore, was bind- 
ing upon the estate. In 1896 Syama 
Charan brought a suit for rent against 
Drobamoyi as well as against 4 ’arak 
Nath, though the suit was decreed 
against Drobamoyi alone. A similar suit 
was brought in 1906 against both of 
them, though it was dismissed against 
'Tarak Nath. 

It is accordingly contended that this 
attempt on the part of the defendant No. i 
to establish that the mokarari lease was 
taken for the estate, and that the decree 
in execution of which Lot Chauratta was 
sold was binding upon the estate (rent 
suit of 1906 being within 6 years of the 
present suit) constitutes a fresh cause of 
action. These suits, however, relate to 
the mokarari and there has been no fresh 
assertion of hostile title in respect of Lot 
Chauratta. 

The plaintiffs did not in the plaint set 
up any fresh cause of action. The only 


(6) (1905) I C. J.. J. 73, 

(7) (1909)31 All. 10 .\ = i I. C. 556. 

(8) (1915) 31 I. C. 242. 
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cause of action set up was the regislra- 
lion of the name of Syama Charan in the 
Collectorate, w’hich took place in 1S99 
about 9 years before this suit, and in the 
24th paragraph of the plaint the cause 
of action is stated to have arisen on the 
6th September, 1903 when Drobamoyi 
relinquished her life-interest to I'arak 
Nath. Under the circumstances we are 
unable to hold that there was a fresh 
cause of action for the suit. 

Then it is pointed out on behalf of 
the respondents that there has been 
undue delay in bringing the suit and the 
Court should not grant a declaratory 
decree if there has been undue delay. 
The sale took place in 1897, the plaintiff 
No. I obtained the conveyance from 
Drobamoyi in 1903, and the suit was not 
instituted until 1903 and the delay has 
not been accounted for. 

Then again although after the death 
of Jogenara Nath the compromise decree 
was amended by bringing it into confor- 
mity with the judgment by stating that 
if Jogendra Nath died unmarried, I'arak 
Nath shall get his lo-annas share, this 
Court in making the Rule absolute (for 
amending the decree) observed that it 
would have been desirable if the amend- 
ment could be made in the presence 
of the legal heirs of the deceased 
Jogendra Nath (in his natural family) 
and stated that it must be distinctly 
understood that such rectification of the 
decree would not affect the rights of the 
legal heirs of Jogendra Nath, if he has 
lett any heirs. 

It is contended that although Jogendra 
Nath’s heirs, if any. may not be neces- 
sary parttes they are proper parties. 
The object of a declaratory decree is to 
quiet title, and the Court should not 
make such a decree when it would not be 
conclusive. 

In the circumstances it is unnecessary 
to remand the case to the Court below for 
decision of the question whether only the 
life-interest of Drobamoyi or the entire 
interest in Lot Ohauratta passed by the 
sale which was left undecided by the 
Court below; as it held that the suit for 
a declaratory decree is barred by limita- 
tion and that all the proper parties are 
not before the Court. 

The last question is w hether the plain- 
tiff No. I, Tarak Nath, can claim contri- 
bution in respect of the sum paid by him 


by which Chauratta was freed from llie 
mortgage. 

As already slated Tarak Nath and 
Drobamoyi executed a mortgage fol- 
ks. 24,800 (at 12 percent, interest in 
favour of Rai Dhanpat Singh on the 
12th June, 1S92, by which the five 
zemindaris including Lot Chauratta were 
mortgaged. .V decree was obtained on 
the mortgage by Rani Mina Roer the 
widow of Rai Dhanpat, on the 
4th April. 1896 for Rs. 39.2.^4-o-0. In 
order to pay off the said decree by Tarak 
Nath and Drobamoyi on the iSfih April. 
1S98 raised Rs. 54.000 three mortgages 
e.\ecuted in favour of three persons A/.iz 
Mahomed, Abdur Rahim and Hajjutallah 
respectively, each of the mortgages being 
for Rs. 18,000. and a one-third share of 
the five zemindaris was given as security 
in each. Exhibit 13 (Extract of Register 
of Suits) shows that Rs. 44.109-9-0 was 
paid into Court by Tarak Nath and 
Drobamoyi and the decree-holder certified 
payment of the decretal amount, as 
appears from the order dated the 
19th April, 189S. Lot Chauratta along 
with the other 4 zemindaris was thus 
released from the mortgage of Rai 
Dhanpat. 

Tarak Nath obtained a conveyance 
from Drobamoyi in respect of her life- 
interest in the zeminrfans. including Lot 
Chauratta on the i6th September, 1903 
and it appears that in order 10 pay off 
the debts contracted by him along with 
Drobamoyi, he raised money by execut- 
ing a conveyance in respect of an 8 annas 
share of 4 zemindaris (not including Lot 
Chauratta) on the 24th September, 1903 
in favour of Raja Janki Ballav Sen for 
Rs. 77,000 and a mortgage in respect of 
the remaining shares for Rs. 80,000 on 
the 4th October. 1903. The three mort- 
gage-bonds in favour of Aziz Mahomed 
and others dated the 19th April, 1898 
were paid off by ^Tarak Nath w'ith the 
monev so raised, and the endorsements 
on the back of the bonds show payment 

by Tarak Nath alone. 

Lot Chauratta when it was purchased 
by the defendant No. i on the 19th 
July, 1897, was jointly, liable along with 
the other 4 zemindaris under the mort- 
gage executed by Drobamoyi and Tarak 
Nath in favour of Rai Dhanpat on the 
i2th June, 1892, and there is no doubt 
that it was freed from that liability by 
the payment of Rs. 44,109-9-0 on the 
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iQth April. 1S98 by I'arak Nath and 
1 >robarnoyi. 

That being so, it is contended on behalf 
ot the appellant that Lot Chauratta is 
liable to contribute rateably to the debt 
secured by Dhanpat’s mortgage under 
S. S2 of the 'Transfer of Property Act and 
the plaintiff No. 1 having redeemed that 
mortgage, he has, under S. 95 of the 
Transfer of Property Act, a charge on 
Pot Chauratta in proportion to the amount 
paid in redeeming the mortgage. On the 
other hand, it is contended on behalf of 
the respondent that Dhanpat’s mortgage 
was paid not by 'I’arak Nath alone, but 
by him and Drobanioyi by executing 
three mortgages in favour of Aziz Maho- 
med and others, and it is only the latter 
mortgages that were paid off by Tarak 
Nath. It is further argued that Aziz 
Mahomed and others could not be creat- 
ed as assignees of Dhanpat's mortgage 
and there could be no subrogation 
through those mortgagees, ./friV, because 
that mortgage had merged in a decree, 
secondly, there could be no subrogation 
in respect of portions of the properties 
piecemeal, there being three mortgages 
in each of which a one-third share of the 
properties was mortgaged and lastly, 
there was no agreement by them, either 
with the creditor or the debtor, that they 
would get the benefit of the payment and 
stand in the position of Dhanpat it is 
unnecessary to consider whether having 
regard to the fact that Dhanpat's mort- 
gage was fully deemed, the three mort- 
gagees Aziz Mahomed and others could 
not jointly claim subrogation, and 
whether an agreement could not be 
implied under the circumstances that they 
would be subrogated to the rights of 
Dhanpat- The plaintiff does not put his 
case on that basis. 'I'here is no question 
that Lot Chauratta along with 4 other 
zemindaris were jointly liable for Dhan- 
pat's mortgage, and the defendant No. i. 
Syama Charan, purchased the life-inte- 
rest of Drabamoyi (it must for the 
present purpose be taken that he pur- 
chased only the life-interest) in Lot 
Chauratta at the auction-sale held in 
July 1897 subject to that liability. Tarak 
Nath and Drobamoyi raised money by 
mortgaging the five properties to Aziz 
Mahomed and others, but as the life- 
interest of Drobamoyi in Lot Chauratta 
had then passed to Syama Charan at the 
auction-sale, that life-interest could not 


be mortgaged. However, Tarak Nath 
and Drobamoyi did raise the money and 
paid off Dhanpat's mortgage and there 
was a right of contribution against Syama 
Charan in respect of the life-interest in 
Lot Chauratta purchased by him. That 
payment was made within twelve years 
of the suit. It is true that Dhanpat’s 
mortgage was paid off by Tarak Nath 
jointly with Drobamoyi by raising money 
on mortgages in favour of Aziz Mahomed 
and others. But 'Tarak Nath, who subse- 
quently acquired the interest of Droba- 
moyi, alone paid off the mortgage of Aziz 
Mahomed and others. Drobamoyi is a 
party to this suit. In these circumstances, 
we think that 'Tarak Nath is entitled to 
claim rateable contribution of the mort- 
gage debt from Lot Chauratta. 

I’nder S. 93 of the Transfer of Pro- 
perty Act as interpreted by the Judicial 
Committee in the case of Ahmad Wall 
Khan v. Shamsh-u/-Joh(in Begam (g)]* 
J'arak Nath has charge on Lot Chauratta, 
which can be enforced under S. 100 of 
the Transfer of Property Act. 

It is contended on behalf of the res- 
pondents that the prayers in the plaint 
do not show the precise nature of the 
claim in respect of the contribution, and 
secondly, that there is no prayer for any 
charge. So far as the first contention is 
concerned, it appears that in the igtii 
paragraph of the plaint the payment of 
Dhanpat’s mortgage and the liability of 
the defendant No. i to pay the debt was 
set up, and in the (gha) and (cha) prayers 
the plaintitif claimed a decree in respect 
of the moneys rateably payable by the 
defendant No. i. 'There is no express 
prayer for a charge, but there is the 
general prayer in the plaint and we think 
that relief can be granted upon the 
general prayer. 

The Court below holds that there are 

no materials, lirst, for apportioning the 

mortgage-debt between Lot Chauratta 

and the other four zemindaris zndsecondlyt 

for apportioning the liability between the 

life-interest of Drobamoyi and the 

interest which Tarak Nath would take 

after her death. It appears, however, 

that before the purchase of Lot Chauratta 

by Syama Charan, Drobamoyi had given 

an ijara of all the zemindaris to Rani 

Mina Koer at a certain lump sum rental 

and Syama Charan after his purchase 

(9) (1906) 28 AH. 482 = 33 I. A. 81 =8 Sar. 918 
(P.C.). 
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has been suing for the proportionate 
amount of rent in respect of Lot Chau- 
ratta and realising the proportionate rent 
for the last iS years. That we think is 
some material for apportioning the liabi- 
lity between Lot Chauratta and the four 
zemindaris. The apportionment of lia- 
bility between a tenant for life and a 
remainderman or the reversioner is rather 
a difficult matter. There being no case 
in our Courts in which the question has 
been raised, we think the principle upon 
which calculation is made in such cases in 
England and America should be adopted. 
As pointed out in the Tagore Lectures, 

1876, page 37°' . . , , 

“ Both in England and America the standard 
life tables have been adopted as the basis of 
calculation in such cases and the rule is settled 
that the present worth of an annuity equal to 
'the annual interest running during the number 
iof years which constitutes his expected life 
represents the sum which A (the tenant for life) 
is liable to pay ^ (the remainderman or the 
reversioner), being liable for the balance after 
isubstracting this sum from the mortgage-debt 
paid by A (tenant for life) to the mortgagee, 

' and that, 


not to be taken as in any way deciding 
the question whether the sale passed onh 
the life-interest of Drobamoyi or the 
entire interest in Lot Chauratta, a ques- 
tion which has not been decided by the 
Court below or by us. 'That question is 

expressly left open. 

I'nder the circumstances of the case, 
we direct each party to pay its costs in 
both Courts up to this stage. Costs with 
respect to the claim for contribution will 

abide the result. 

I"' / In ^ 

' Appeal allowal : Case remanded. 


If the reversioner or remainderman redeems 
the mortgage, the rule would be the exact con- 
verse of what is staled here. 

We think that for the ends of justice 
the case should be remanded to the 
Court below in order to allow the parties 
to adduce evidence on the question of 
valuation of Lot Chauratta and the other 
four zemindaris respectively, and also on 
the question of valuation of the life- 
interest of Drobamoyi and the interest 
which Tarak Nath would take after her 

death. 

'The Court below will apportion the 
mortgage-debt between Lot Chauratta and 
the other four zemindaris, and also 
apportion the liability between the life- 
interest of Drobamoyi payable by the 
defendant No. i and the interest which 
the plaintiff No. i would take after her 
death and pass a decree for the amount 
which the defendant No. i may be found 
liable to pay as purchaser of the life- 
interest of Drobamoyi in respect of Lot 
Chauratta, the amount being made a 
charge upon Lot Chauratta. It is to be 
distinctly understood, however, that the 
interest purchased by Syama Charan at 
the sale held on the 15th July, 1897, is 
taken to be the life-interest of Droba- 
moyi lin Lot Chauratta only for the 
purpose of reteable contribution of the 
mortgage-debt in the present suit, and is 
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CHATTER. 1 EA AND BEACHCROFT, LT. 

Mohini Mohan Mozumdar Chowdhury 
— Opposite Party Appellant. 

v. 

Surendra Chandra Defy— Petitioner- 
Respondent. 

.Appeal No. 37 oi 1915, decided on 
lolh January, 1916, from the Order 
of Sub-Judge, Mymensingh, dated 2Qlh 
October, 1914- 

(*) Civil P. C. (5 of 1908). S. 47 (3)-QuestioD 

as to genuineness of purchase of decree 
purchaser, applying for execution on subsUtu^ 
tion of his name as decree-holder and judgment 
creditor of decree-holder, altering dectet and 
opposing application, comes under S. 47. 

The question as to the genuineness of the 
purchase of a decree, arising between the pur 

chafer who applied for execution on the substi- 
tution of his name as decree-holder and a 
judgment-creditor of the decree-holder who. 
having attached the decree, opposes the appli- 
cation. comes within the purview of 4 /» 
Clause (3). Civil Procedure Code, and as such 
its decision is appealable as a decree, even 
though the jodgn.enl-debtcr does not tak^a.y 
pan in the dispute. p . 472, t.-. -1 

(b) CivUP. C. (5 of 1908), S. 47^0. 21..R. 16 
-Appliclion under O. 21, R. 16-S. 47 •. still 

that an application was made under 
O M R. i6ofthe Civil Procedure Code does 

not prevent S. 47 of the Code, from 
applied for the decision of a question falling 

within its scope. 472 ’ -J 

(c) CivUP. C. (5 of 1908), S. 47-Sub secrions 
of S. 47 are independent of each otoer. 

5rmWr.-The object of separately ""8 

the sub-Sections of S. 47. Civil Procedure Code 
is to make the several sub-sections independent 

of each other, n C. W. N. 433, dist. 

[P. 472, C. i.J 

Xali Kinkar Chakrabarty—foT Appel- 
lant. 

Birendra Kumar Bey — for Respon- 
dent. 
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D. Chatterjee, J.— One Ram Kanai 
obtained a decree for monev against the 
judgment-debtor. The respondent Suren- 
^a purchased this decree and applied to 
have his name substituted as a decree- 
holder and to execute the decree. The 
appellant Mohini. having a decree 
against Ramkanai, having attached 
the said decree of Ram Kanai and 
as an attaching creditor, opposed the 
application of the respondent on 
the allegation that the kobala was 
fraudulent and benami. The first Court 
allowed the objection. On appeal the 
Uistnct Judge has held the kobala to be 
good and valid and allowed the objection 
of the respondent. I'he attaching credi- 
tor appeals on the ground that no appeal 
lay to the District Judge. This would 
depend upon whether the case comes 
within the purview of S. 47, Clause of 
the Code of Civil Procedure. 'I'hc ques- 
tion i.s whether the applicant Surendra 
was a representative of the decree-holder 
and was as such entitled 10 execute ilie 
decree. 1 his question would apparently 
come within S. 47. Clauses, and if it 
does so come within that clause the 
appeal lay to the District Judge- It is 
contended, however, on the authority of 
^e case of Ram C/ituider v, Mussamviat 
Hamiran (i), that in order that the case 
may be brought within the purview of 
b. 47 » Clause 3. the dispute in question 
must be one in which the judgment- 
debtor was interested. In this case it 
ap.pears that the judgment-debtor did not 

appear to oppose the application of either 
of the parties. The case referred to was 
decided upon the old S. 244, Civil Pro- 
cedure Code. In that section there was 
no numbering of the several sub-sections 
and the clause as to representation was 
dependent upon the previous part of the 
section which refers to the dispute bet- 
ween the parties to the suit. In the 
present Code S. 47 has been divided into 
three sub-sections and the sub-sections 
are numbered separately. The object of 
that numbering seems to have been to 
make the several sub-sections independ- 
ent of each other. In any case the three 
sub-sections can be read each by itself 
and if this is done, then Clause 3 provides 
for the decision of a question like that 
which was the subject-matter of the 
present dispute. 


433 . 
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It is further contended that the appli 
cation was made apparently under O. 31, 
R- 16 and ]f that was so there was no 
provision for any appeal to lie against the 
order that has been passed. Under the 
proviso to that rule, notice is to be served 
upon the transferor and the judgment- 
debtor and if the transferor, that is, the 
original decree-holder and the judgment- 
debtor have notice, then the case becomes 
one in which all the parties are represent- 
ed. If all the parties are represented, 
the case may. very well, be treated as one 
m which the question arising for decision 
under S. 47 may be decided and taking 
It or granted that R. 16 was entirely 
applicable, still there was nothing to 
prevent S. 47 from being applied for the 
decision of the question as to who is the 
representative of the particular party to 
t e proceeding. R. 16 of O. 21 provides 
that a decree shall not be executed until 
the Court has heard their objections (if 
any; to its execution, that is, the objec- 
tion of the transferor and the judgment- 
ebtor. Here a third person also comes 
in whose objection may not be within the 
purview of O. 21, R. 16. Here the third 
person is Mohini who is the attaching 
creditor of Ram Kanai. That question, j 
however, can very well be determined 
under sub-S. 3 of S. 47. We think, there- 
ore, that, on the whole, the decision is 
one which comes within sub-S. 3 of S. 47 
and, is, therefore, appealable. As ex-'. 
pressly stated in the section this decision 
IS for the purpose of execution only. 

In this view of the case we dismiss the 

appeal with costs, hearing fee two gold 
mohars. 

I he Rule is discharged. 

Beachcroft, J, — i agree. 

V.H./K.K. 

Rule disc/iarged. 
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Chittv and Walmslev, JJ. 

Rishessur Chuck erbutty and another — 
Petitioners. 

V. 

Emperor - Opposite Party. 

Criminal Revision No. 235 of 1916, 
decided on the 17th March, 1916, against 
an Order of Dy. Magte. Faridpur, dated 
the i6th February, 1916. 

C^nal P. C. (5 of 1893), S. 144 
Cl. (5)^£xteQsioa of time hy cnecestiTe order 
not legal. 


(0 ( 1907 ) ti C. W. N. 
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It is clearly improi)er for a Magistrate to 
extend the period of too months prescribed h) 
rlanse c of S. 144, Criminai f'rocednre t ode. 
by passfng successive orders under lhat.secUon 

(b) Criminal Procedure Code (5 of 
Si. 107 and 144— Order under S. 144 proving 

lufficient— Procedure . 

When one order under S. 144 does not pio\e 

sufficient for the purpose, the right 
adopt is to commence proceedings under S / . 
Criminal Procedure Code. LP- 473 -J 

Monmotha Nath Mukerjee-^ior Peti- 
tioners. 

Dasarathi Sanyal ixnd Hirendra hath 
Ganguly — for the Crown. 

Judgment.— Inihis case a Rule was 
issued calling on the District Magistrate 
to show cause why the order of the 
Deputy Magistrate passed under b. 144, 
Criminal Procedure Code, should not be 
set aside on grounds Nos. » and 3 m t e 
netition mentioned. It would have been 
more correct had it been based on grounds 
Nos. 2 and 3- the dispute 

is with regard to rivaUafs. ^ 

tioners at the close of last year had 
started a rival hat on grounds belonging 
to themselves, which the >Iagistrate 
thought was likely to lead to a breach of 
the peace. He accordingly passed an 
order under S. 144. Criminal Procedure 
Code on 18th December restraining 
them’ from holding a hat at that spot. 
This order would have expired on 
18th February, igib. The petitioriers 
moved this Court towards the end of 
January, and we rejected the petition on 

the ground that the order 

trate was about to expire, and that there 
was, therefore, no reason for an interfer- 
ence by this Court. This was our chief, 
if not only, ground for declining to inter 
fere on that occasion. Before that order 
expired, the Magistrate proceeded to 
pass orders under the same section with 
regard to the new hat - the site of which 
the petitioners had shifted to other lands 

of their own. This order was passed on 
13th January, 191b and expired a few 
davsago. We are asked to interfere 
with it on the ground that the ^Iaglstrale 
in this case is doing what this Court has 
held that a Magistrate should not do, 
namely, by successive orders under b. 144, 
Criminal Procedure Code, extending the 
period of two months which Clause U) of 
that section prescribes. That the Magis- 
trate has this object in view is clear from 
his orders in these cases. In passing the 


final order making the injunction absolute 
in this case on lOth February, igit;. bc' 
noted “put up after two month.s. I 
is obvious that the Magistrate thought 

that his order dated from lOth 1-ebruary. 
1016. and that two months thereafter he 
might be in a position to pass a third 
order under this section. 1 his is clearly 
improper. We need only refer to the 
case of Satis/i C/iandra Roy v. Rrn- 
ptror (i). 'I’he Magistrate states that he 
has already commenced proceedings 
against both the parties ««tle^ ^-. 
Criminal Procedure Code. 1 hib is 
obviously the right procedure to adopt, 
but we are at a loss to understand why 
the Magistrate thinks that proceedings 
under that section will take such along 

time before tina! orders can be passed. 
We see no reason why those proceedings 
should not be expedited, and orders 
passed immediately, so as to prevent any 
further difticulties in respect of these 
rival haU. We think that the presen 
order now under consideration ought not 
to have been passed, and we accordingly 
make the Rule absolute and set it aside. 

Rule niiuie absolute. 


(1) (1907) 11 C. . N. 79. 
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CH. 4 TTERJEK AN!) BKAC'HCKOFI, JJ. 
Sarai Chandra Pal Defendant 
.Appellant. 

. 

Renode Kumari Dassi —Plaintiff Res 

‘’“"tTeal No. 478 of 
No. 266 of 1915. decided on 2nd August, 
1915. against the Order of Dust. Judge, 
24. Parganas, dated 27th .August. 

(a) Probate and Administration Act (5 

S. 90-Order under S. 90 permitting 

tor to seU property in presence of par^ obj^ 

iDg to sale is analogous to decree and M appeal 

D. Chaturice. /.-An order made by a 
Di'^trict Judge under S .90 of tne . ® ^ 

AdminLstration Act. giving 
administrator to sell a property m he 
of the party who objects to the sale, is analo 

,0 a decree and is, ‘•'--fo-fpPP;;;*"'- 

(b) Probate and Administration Act (5 
S. 86— Every order under the Act by Di^rict 
Judge is .ppcalable-AppcaU are governed by 
procedure laid down in Civil P. C. (1908). 

Per Be'ichcroft, /.—By virtue of S. 86 of the 

Probate and Administration Act. there can be 

an appeal against every order by a District Judge 
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Act and 
t'rocedure 

.ppea/°'.o'‘'r 7'' ' a" 

7' - ’O f a'’a ' ; <-■• l-K. 5Sg; .7Cai, 

rrf' u> ■ ■' '5 I- c. 686'; 

, [!’• 47.5. I.J 

fo applying, as administratrix 

to husband s estate, for permission to sell has- 

band s property for satisfying debts-Rever- 

value Proper order to pass ts to direct widow 
to sell property to reversioner for highest price 


Wiicrc .1 Hindu widow who had obtained 
Letter^ ot .\(.lmiiii>iration to her husband's 
estate applied for permission of the Probate 
.ourt to sell iheduellins house of the husband 
lor the purpose of satisfying debts and the 
application was opposed by the reversioner, who 

\Mlling to purcha.se the property for its 
proper value: 

//t 7 t/ that the be^t order to make was to 
direct the widow to ^dl the property to the 
reversioner tor the highest price which had been 
ottered by intending purchasers and satisfy the 
debts out of the sale-proceeds. ; p, 4-4, 3_j 

J/ohim Mohan Chatterjee and Jyotish 
Uiandra Sircar — \ox Appellant. 

Sarai Chandra Basak and Abani 
Bhushan Mukerjee — for Respondent. 

D. Chatterjee, J.-The petitioner, 
who IS a Hindu widow, obtained Letters 
of Administration to the estate of her 
deceased husband and applied for per- 
mission to sell the dwelling house for 
the purpose of satisfying debts. She 
was opposed by the reversioner, who 
expressed his willingness to pay all just 
debts arid to give her suitable mainten- 
ance. She however did not agree as 
evidently there is some ill-feeling against 
the reversioner. The learned Judge has 
given her the permission under S. 90 
of the Probate and Administration Act 
and the reversioner appeals. A prelimi- 
nary objection is taken that there is no 
appeal. 

S. 86 of the Act provides that every 
order made by a District Judge by virtue 
of the powers conferred by the Act upon 
him shall be appealable to the High 
Court under the rules contained in the 
Civil Procedure Code applicable to 
appeals. 1 he order made by the lower 
Court is an order made under the powers 
conferred by S. 90. There is some 
difficulty, however, about the reference 
to the Civil Procedure Code. The Civil 
Procedure Code provides for appeals 
against decrees and specified orders. The 
order is not one of the specified orders, 


Bemode Kumahi (Chatterjee, J.) 1916 

but It may be looked upon as a decree 
'V ich IS an adjudication of the rights of 
he parties which is final so far as the 
Co^urt making it is concerned. Here the 
order decides the necessity for the sale in 
e presence of the reversioner, who is 
le only party interested in preventing 
he sale or impeaching it for want of 
egal necessity. This order may, there- 
tore, be looked upon as one analogous to 
a decree and is. therefore, appealable. 
An order under S, 90 was held to be 
appealable in the case of Unia Charan 
I>as . Muktakeshi Dasi {i}, though on 

another ground. The objection about the 
Livil Procedure Code was not made or 
consi ered in that case. 'I’he respondent 

Z T of Kalimuddin v. 

Maharant (2) as laying down a rule to the 

contrary. 1 his latter case, however, was 

against an order under S. 79 making an 

assignment of an administration bond, an 

order which could have no resemblance to 

a decree. 1 here is another view of the 

case that the rules referred to mean that 

the procedure in the appeals would be as 

m appeals under the Civil Procedure 

ode. I his view, if literally interpreted, 

uould let in appeals against interlocutory 

orders and X think it more in accordance 

u ith the spirit of the law and the practice 

of the Court to take the view I have 
above taken. 

I hen the question is whether the order 
is X think it is not. The reversioner 

Js willing to purchase the property for its 
proper value. The petitioner says she 
contracted with a third party to sell the 
ouse for Rs, 3,000 and has subsequently 
by advertisement obtained'Rs. 3,500 as the 
highest offer. I think the best order to 
make is that the petitioner do sell the 
house to the reversioner for Rs. 3.500 
including the amount deposited by him. 

The debts found by the Commissioner be 
paid up and satisfied out of that sum. 

If any further debts are established in 
the presence of the reversioner the same 
will be paid out of the balance. The 
petitioner may be allowed for her main* 
tenance up to date at the rate of Rs. 10 
per mensem from the said sum and the 
ultimate balance may be invested by the 
District Judge and the interest paid to 
the petitioner during her life. What 
remains at her death by way of investment 


(1) (1901) 28 Cal. 149. 

(2) (1912) 39 Cal. s63=»i3 I. C. 690. 
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will belong to the person or persons 
who may be the reversioner or rever- 
sioners at that time. Each party to pay 
its own costs in both Courts. 1 he appe 
lant must make up his deposit of the 
value of Rs. 3.S00 inclusive of the 
deposit already made within three weeks 
from this date and also a draft loWa 
and the costs of stamp “<1 .^^^istrafion 
to be estimated by the A'ur.r. 1 he 
respondent will execute <he a 

within three weeks from the said deposU. 

The payments to creditors will be made 

on the completion of the registration 
The amount payable to the respondent 
also will be paid out on the completion of 

the registration. , 

If the money is not put in as directed, 

the appeal will stand dismissed with 

costs, hearing fee three gold mohurs. 

The Rule is discharged. 

, Bcachcroft, J.-S. 86 of the Probate 

and Administration Act provides that 

every order made by a District Judge y 

virtue of the powers hereby conferred 
lupon him shall be subject to appeal to 
the High Court under the rules contained 
in the Code of Civil Procedure applicable 
to appeals. This is the only section in 
the Act which gives a right of appeal 
or provides for the procedure on appeal, 
for S. S5, which, it was contended, made 
the Code of Civil Procedure applicable 
at all stages of the case, only refers to 
proceedings in the Ihstnct Judge s 
Court, Reading the words of the section 
by themselves and without the inHuence 
of other considerations, I should consi- 
der that they meant that there could be an 
appeal against every order by a District 
Judge under the Act and that the proce- 
dure provided by the Code of Civil Proce 
dure for appeals should apply to such an 
appeal. If the Legislature intended to 
allow appeals only in cases in w'hich they 
are allowed by the Civil Procedure Code, 
it seems to have adopted a very 
clumsy method of expressing its inten- 
tion, for taking that view the section 

might be paraphrased in this way : 
••there shall be a right of appeal in every case, 
but there shall not be an appeal in certain cases. 

But the view which I have indicated is 
not the view which has been taken almost 
uniformly in this Court, as instanced by 
the cases of Brojo Nath Pal v. Dasmony 
JDassee (3)* A bhiram Doss v. Gopal Pass U), 

(3) (1878) 2 C. L. R. 589- 

(4) (1890) 17 Cal. 48* 


Lucas V. L«cas(;), Khctlramou, 1 . ^ 
Syoma Churn Kumlu M. f 

V. ilahara, {2) and Lahht Nara,u Sh.n, ^ . 
D/iiinaJa Kuynar Chose [-jh 

These cases decide that all the ru ^ 

the Civil Procedure Code regarding 
appeals apply to appeals under ihe . ct 

Vnless timn the order tmder 

amounts to a decree it 

appealable according to the vtev taken 

in the cases cited. 

Rut against these cases 
direct authority that an order undei . <)o 

of the Act is (,) 

Oma Charon Das v. Muk/aiesJu ' 

It is true that in that case the objeition 
o appeal was based on the meaning of 
tL word "hereby- and no reference was 

made to the clause referring to dm rules 

contained in the Code of ^ ‘ ‘ 

But Maclean. C. ]., speaks ^ 

allowing an appeal in every case without 

any qualification, o 

direct authority that an order under ^ no 
is appealable, we are bound to .ollow . 
unle'^s we are prepared to refer the ques- 
tion to a Full Bench for decision. 

Whether, therefore, the order un 
S Qo amounts to a decree or not, as to 
whfch I express no opinion, we are con 
eluded bv authority and it must be held 

. ..... 

order proposed by my learned brother. 

j^ppeal allowed. 


(s) (1893) 20 Cal. 245- 
(6) (1894) 21 '539- 
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HOLMWOOD AND IMAM, JJ- 
Charusila D<wi-Objector-Appellant. 

Jyotish Chandra Sfrfcar— Petitioner— 

A^petl No. 189 of 1914. 

x8th February, 19 *6- against 
of District Judge, Nadia, dated 17 

Succestion Certificate Act (7 of 1889), 

S ^sLlneurance money, except in so fM as rt 

debt before debt of d.ce«ed 

“ in” ur"a^« poUcy is not contemplated by 
s 3 of the Succession Certificate Am and the 

tained debfbefore the death of the 

not included in the Act. LP- 47b. J 
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Ss''’3 “f 1889). 

(c) Succes.ion Certificate Act (7 of IRSQi— 

t‘ "r tut' fo”"**' 

certifi«,e •^“« .acccion 


1916 


The .Sccee.oion Certificate Act doee ■ 

■succession certificate it oitlv'^^^'' 

collect the debt, which " empowers him to 

life time of the deceased andTia"*'’’""® 
prior to hi, death s'* C 

Amarendra Nath Base-for Appellant. 
^^Mranustbasi Mookerj ee~{or Respon- 

Judgment -The question which arises 

in this appeal from order is one of consi 
derab e tmportance, and it Tthir- 
hether the nomination by a husband 
for an unascertained sum of money 
insurance is a debt for which succession 

deal of argument has been addressef to 
derpncMrJ 'I'k * • • estate of the 

of the He A estate 

authority. .T^Bench" of'°t"e“ Bomb'^^’ 

fZ of this Court .Tt' 

Ishan, Das, y. Gopal Chandra Dey (7) 

y Vanti<t‘^l ^^surance Company Limited 
'■ ■ Vantxdu Amm.raju (3), all based upon 

f ZT ^ Association (4), dearly 

laid down that it does form paV; of the 

?oe norn"'‘''’7''’‘ nomination 

an^th! r ‘‘ personal transfer 

and that it creates no trust in favour of 

the nominee. This also may be conced- 
on thl 7* “ pointed out that 

Secur^tl Government 

s VaZidf^! .4s«tr«nc« Company Limited 

ZZ (3I, it was held that 

ces sion certificate can be given to 

(2) 477^19 1. C."^ 

I A. I. K. (1QI5) Cal. 0 = 25 I c 2ir» 

U ) I C. 263. 

(4) (1892) I Q. B. 147=40 \V. R. 230. 


the heirs for an ascertained sum of 
2,000 (pounds) to be paid by the exe- 
cutors after the death of the decL7ed 

tnis IS not the case here. Here we 
have an -hquidated sum and the reZTs 
. Justice Mookerjee in the Full 

Sanc;«>aTO Majumdar y 

JaZZ (S). though they 

are obiter J 

the question before us, which7sfar77 
we know IS res Integra. Mr. Justice 
Mookerjee points out that where the 

amount . 3 not liquidated, as in thT else 

a suit or accounts, by the representa- 

'e of the deceased partner aeainst 

case of rent 

case of V. 
Hffc ^ ^ cannot, therefore, be 

estate. 1 hat appears to us to be the 

p7r7Tc7r^ "•hether a 

the 7v"7 7 *^'’°“''^ should not be 
the subject of succession certificate. 

nnhV^ point out that an insurance] 
Poiic> IS not contemplated by S. 3 of the 
Succession Ceriificate Act."^ VVe may 

also point out that the Act does not, as, 
has erroneously been supposed in nume- 
ous cases we have seen from the mofussiL 
^ne any general power of administration, 
of the estate of the deceased. It is con- 
hned and absolutely confined to the 
collection of debts which were existing in 
the fjfe-time of the deceased and have 

to ascertained 

fh#> lif ®tim of Rs. 404 odd was during 

thedeceased an entirely un- 
depending on the prompt 
payment of the premiums as they became 
ue an upon the duration of the insured’s 
^«^e. It was not as in Cleaver's case (2) 

P^id on his 

death whenever that might occur. It was. 

uT existing debt at any 

time before his death ; nor does it appear 

to us to be. strictly speaking, a debt at 
all, although it is a part of his estate, 
in the Succession Certificate Act, the. 
nature of the debt is to be stated ; as we 
nave already pointed out, it does not 
appear that the Insurance money, except- 

became an ascertained 
the death of the deceased, isi 

C. 

(6) (1858) I El. Bl. El. 63. 
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included in that Act. We think that the 
proper order to pass in this case is that 
this sum of Rs. 404-7-” should be 
excluded from the succession cemncate, 
leaving it to the parties, if necessary, to 
obtain any other form of administration 

certificate contemplated by law. 

The result is, that this appeal will be 
decreed, and the objection of Charusila 
Dasi will be upheld. The order of the 
lower Court is set aside in so far as it 
refers to the Policy No. 9048 m the 
Mutual Hindu Family Pension Fund, 
which will be excluded from the certifi- 
cate granted to the petitioner. 

The appellant is entitled to her costs 
in both Courts. We assess the hearing- 
fee in this Court at two gold mo/iurs. 

Appeal decreed. 
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CHITTV and WAliMSLE\ , JJ. 
Nishi Kanta Lafem — Accused— Peti 
tioner. 


been recorded in this case. So far as 
the offence under S. 19-I' is concerned, 
it rests mainly on the evidence of two 
Police Officers who are said to have found 
the ammunition in the possession of the 
petitioner. If that evidence is believed, 
it is abundantly clear that an ofience 
under the first portion of S. 20 was also 
committed. U would be for the Court to 
determine whether that evidence is to be 
believed. Hut. so tar as the point before 
us is concerned, it is clear that that evi 
dence indicates an olfence under S. 20 
and we think that that being so, the case 
ought to be committed to the Sessions. 
We accordingly make the Rule ab.solute 
and direct that the Magistrate, after 
recording any further evidence that maj 
be adduced, do commit the case 10 the 

Sessions. 

V.B./R.K. , , , . 

Rule made absoLnte. 
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HOLMWOOD AND IMAM, JJ. 

Sarat Chandra i?o.v — Plaintiff— Appel- 


v. 

Emperor — Opposite Party. 

Criminal Revn. Misc. Appln. No. 43 of 
1016, dated on 4fh April, against 

an Order of Chief Presdy. Magte., 
Calcutta, dated 20th March, 1916- 

Arm. Act (11 of 1878). S.. 19 and ^Evidence 
indicating offence under S. 20-Magi8trate ought 
to commit caM to Sestiont. 

If in the trial of a case under the Indian Arms 
\ci the evidence recorded indicates an offence 
und’er S. 20 of the Act. the Magistrate ought to 
commit the case to the Sessions, leaung it to the 
latter Court to determine whether the evidence 
is to be believed, 477 » ^ \ 

Monmotha Nath Mukerjee and Birendra 
Kumar De — tor Petitioner. 

Camell and Tarak Nalk Sadhu—(ox 

the Crown. ^ .. 

Judgment.— This is a Rule calling 

upon the Chief Presidency Magistrate to 
show cause why the case against the 
petitioner should not be committed to 
the Sessions, on the ground that the case 
falls within S. 20 of the Arms Act and 
that the Magistrate has, therefore, no 
jurisdiction to try it himself. We have 
heard the learned Deputy Legal Remem- 
brancer who has shown cause on behalf 
of the Crown ; but we must say that we 
fail to understand the attitude taken up. 
He has read us the evidence which has 


lant. 

\\ 

Secretary of State and Defend- 

ant— Respondents. 

Appeal No. 2895 of 1913. decided on 
6th January, igiCi, from the Appellate 
Decree of Sub-Judge, Burdwan. dated 
29th January, 1913- 

(a) Civil P. C. (5 of 1908), S 100-Question 

whether certain resumed chakran lands are 
chowkidari chakran lands of one mauza or another 
is question of fact. 

The question whether certain resumed chakran 
lands are the chowkidari chakran lands of one 
wo«2o or of another is a question of parcel or 
no parcel and as such is purely a question of 
fact. 47 ^’ *•.* 

(b) Bengal Village Chowkidari Act (6 of 1870), 
S. 61 — Inquiry by Commissioner under Act — 
Person not impleaded is not entitled to notice— 
Report of Commissioner is final and conclusive 
against such person without notice. 

A person who is not impleaded in the enquiry 
of the Commissioner under Act V’l of 1870, 
B C., is not entitled to any notice and under 
S. 61 of the Act, thereport of the Commissioner 
is* final and conclusive against such person with- 
out notice ; although the absence of such notice 
would render the proceedings of the Commis- 
sioner of no effect against a person entitled to 
such notice. fH. 47 ^* C. 2.] 

Rash. Behary Ghose and Jotindra Nath 
Bose — for Appellant. 

Sajdni Kanta Sinha — for Respondents. 
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Judgment. — This second appeal arises 
out of a suit brought by the plaintiff to 
have it declared that certain resumed 
chakran lands were choivkidari chakran 
lands of Maiiza Bonpass of which he is 
the patnidar, and not the chakran lands 
of Mauza Haribati of which defendants 
No,-. 2 and 3 are the patnidars. The 
question stated in its simplest form would 
appear to be one of parcel or no parcel, 
and as such should be purely a question 
!of fact : but the learned Doctor who 
■appeared for the appellant raised points 
of law upon the construction of certain 
>ections of the Chowkidari Act and upon 
the question of necessity for notice under 
8. 21 of Regulation \TI of 1S22. 

It appears that in the year iSgg there 
wis an enquiry made by a Commissioner, 
Mr. C. C. Mitra. with regard to the 
chowkidari chakran lands of Mama 
Haribati. He found that the Roll Book 
of 1S56 showed that there were 24 bighas 
0 cottas and 8 chattaks of chakran lands 
in that mauza. But at the time of his 
enquiry the choxokidars of Haribati were in 
enjoyment of 26 bighas 4 cottas of chakran 
land. He accounted for it by saying that 
it was due to variation of standard 
measurement. He declared under S. 61 
of the Chowikdari Act that this quantity 
of chakran lands appertained to Haribati : 
they were assessed at an annual rent of 
R’i- and the zemixidar who is also 

the zemindar of Monza Bonpass had 
agreed by silent acquiescence to lake 
settlement at half of that rent. 'I’he 
matter went before the Collector. He 
accepted the declaration of the Commis- 
sioner and handed over the lands to the 
Maharaja of Burdwan, who in due course 
settled them with the patnidar of Hari- 
ball. In igo7 a second Commission was 
issued by the Government of Bengal, and 
from the original papers before us it 
would appear, though the matter is not 
quite clear, that the scope of this Com- 
mission was for the purpose of determin- 
ing the status of certain chakran lands 
which had been left out in the previous 
enquiry, that in the course of this enquiry 
the second Commissioner examined the 
thak survey and found that it was there 
clearly stated that some of the plots 
which had been given by the first Com- 
missioner to Haribati were actually in 
the ambit of Mauza Bonpass, and not 
only were in the ambit of Mauza Bonpass 
but that they were in the chowkidari 


V . Secretary of State 

chakran chaks of that mauza. He. how-' 
ever, declined to make an}' statutory 
declaration with regard to these plots, 
because the Collector had already 
dealt with them upon the report of the 
first Commissioner and he appears to 
have thought and rightly thought that 
they were outside the scope of his Com- 
mission. 

'I'he questions raised on behalf of 
appellant seem to us to be negatived by 
the facts which we have just set out. The 
first ground of appeal was that the first 
declaration of Mr. C. C. Mitra could not 
be used as evidence against the plaintiff 
because lie had no notice of those pro- 
ceedings. S. 60 of the Chowkidari 
Chakran Act, \ ] of 1870, B. C., lays 
down that in these chowkidari chakran 
enquiries the procedure shall be in accord- 
ance with Regulation Vll of 1S22, and it 
has been held in more than one case in 
this Court, of which we need only 
refer to the case of Hiralal Mookerjee v. 
Premamoyee Debt (i), where all the 
authorities are collected, that the 
absence of such notice would render 
the proceedings of the Commissioner of 
no effect against a person who was 
entitled to such notice and that the Civil 
Court would interfere, although but for 
such defect the order of the Commis- 
sioner would be final and conclusive. 
Now turning to S. 21 of the Regulation 
we find that the notice which is required 
is to secure the attendance of the defen- 
dant or the party otherwise impleaded 
and, as we have seen, in this enquiry 
before the first Commissioner the 
dars of Bonpass were in no way implead- 
ed. It is quite possible that the lands in 
suit were at the time of the thak survey 
included in Mauza Bonpass and yet they 
may have been subsequently enjoyed by 
iht chowkidars of Haribati. They were 
at the time of the first enquiry in the 
enjoyment of the chowkidars of Haribati 
and the Corumissioner had no duty 
imposed upon him to give any notice to 
other patnidars who were in no way 
impleaded, so that we think that the 
report of the first Commissioner was' 
really final and conclusive under S. 61. ! 

The next ground taken was that it must 
be assumed that the proceedings of the 
first Commissioner had been quashed 
inasmuch as the Local Government issued 


(1) (1905) 2 c. L. J. 306. 
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the second Commission in the year 1907. 
But as we have already seen, the proceed- 
ings seem to indicate that the second 
Commission was only issued to supply the 
omission in the tirst Commission and not 
to supersede anything which had been 
hnally decided by that Commission and 
by the orders of the Collector based upon 
that Commission. 

A third point which was raised was as 
to the ehect of the words hnal and 
conclusive”, whether they mean incap- 
able of revision by the executive authori- 
ties only or not open to question in a 
Court of Law. There is some condici of 
judicial opinion upon this point, and we 
need only say that the remarks in the 
case we have cited are obiter, as has been 
pointed out by the learned Munsif. 1 here 
have been more recent decisions in which 
the contrary has been held and in the 
view we have already taken of these pro- 
ceedings the question does not really 
arise. No question of notice arises and 
as we have seen the second report in no 
way affected the first report, the question 
is purely an academical one. 

I'he result is that the appeal must be 

dismissed with costs. 

Appeal dismissed. 
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Chatterjee and Newbuuld, JJ. 
Anadi Krishna Dutta and others— 

Defendants— -Appellants. 

v. 

PWya Sankar Mujumdar and others— 
Plaintiffs — Respondents. 

Appeal No. 396 *9i3. decided on 

3rd July, 1916, against the Order of Sub- 
Judge, Faridpore, dated 4ih June, i9J3- 

(a)CivaP. C. tSof 1908), 0.23. R. 3— 

AUegatioo of adjustment must be enquired 
into and if found true decree in terms should 
be passed. 

Where one party alleges and the other denies 
that a pending -suit has been settled by a law- 
ful agreement out of Court, theCourthas power 
to decide rhe fact of such settlement and, if the 
settlement is established, to grant a decree in 
accordance therewith. 24 Cal. 908 (I* • R-)« ref. 
to. ii*- ‘-1 

(b) Civil P. C. (5 of 1908), O. 3, R. 3 ^d 
O. 23, R- 3 — Compromise by special agent for 
conduct of suit unless specially authorised is not 
binding on principal. 


From the fact that a party left the general 
conduct of the litigation to certain persons as 


his agents, it cannot be infeircd that lu i> 
bound to accept any terms ot coinpioinise lit. it 
those persons may arrange. '1 he implied 
authority of such persons e.xtends only to thcu 
acting on behalf of the party s.> long us the Im- 
gution proceeds in the ordinal)* way, lau the) 
vannot consent to a decree on arr.inged tetni'. 
without special autlturity. 12 t. . W . N. I'lS- 
rel. U>. lR- 4^’* C- 1 -j 

D.N.Mitter, Baihifutha Auth Muti f 
and A/anindraNath Banerjee- lor Appel- 
lants. 

n. N, Ohakravartij and Siirendra 
Kumar Bose — for Respondents. 

Newbould, J.— This is an appeal 
against an order passed by the Subordi- 
nate Judge ot Faridpore under f). 23, 

R. 3 of the Code of Civil I’rocedure, an 
order recording a petition of compromise. 
'I'he plaintiffs in the suit in which this 
order was passed asked for a declaration 
that certain lands, described in the plaint 
by the numbers of the dags in the settle- 
ment map, appertained to char darai,oi 
which they claimed to be entitled to a 
nine-annas odd share. They also asked 
for recovery of possession and mesne 
profits. There were originally 16 defend- 
ants but detendant No. 16 died during 
the pendency of the suit and his three 
minor sons were substituted for him. .All 
these defendants except defendants 
Nos- 3, 9 and 12 contested the suit. The 
plaintiffs’ right to the share claimed was 
not disputed. Ten issues were framed on 
the pleadings of the parlies, but we are 
not concerned with these and they have 
not been included in the paper-book, it 
is sufficient here to state that the import- 
ant point in dispute between the parties 
was the boundary of char darat. Ihe 
suit was instituted on the 13th May, 1910. 
Issues were framed on the 30th July, 1910 
and on the 23rd November, 1910. a 
mission for local investigation was issued 
to Babu Jatindra Mohan Banerji, Civil 
Court Amin. Owing to the lands being 
under water most of the year and on 
account of the time taken to substitute 
the heirs of defendant No. 16, the Andn 
did not commence work before the 20th 
January, 1912, when he was directed by 
the Court to start work as soon as possi- 
ble. After this the parties began to discuss 
terms of compromise. According to Babu 
Priya Sankar Majumdar the plaintiff 
No. 1, the son of Keshab Chandra Lahiri 
defendant No. 8 came with a proposal for 
compromise in 1318. This plaintiff 

expressed his willingness to compromise 
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and arranged for a conference at which 
representatives of the plaintiffs and of 
the three different sets of defendants 
were present. 1 he plaintiffs were repre- 
sented by Nagendra Nath Banerjee, 
manager of plaintiff No. i. The Sagar 
Kandi Datta Babus defendants Nos. i — 
7 were represented by Amin Ram Chan- 
dra 'l arafdar and Sasadhar Banyal, the 
Lahiri Babus defendants Nos- 8 — 13 rep- 
resented by I'ara Nath Ray, and the 
Parasadanga Babus defendants Nos. 14 — 
16 ikha) were represented by Hem Chandra 
Majumdar. Apparently nothing was then 
settled. The parties tiled a petition in 
Court on February 15th. asking that the 
.Amin's work might be stopped as they 
were going to compromise. After allow- 
ing a ten days’ adjournment the Court 
refused to stop the Amin’s work any 
longer and this probably caused negoti- 
ations to be temporarily suspended. The 
.\min submitted his final report on the 
i2th August. 1912. In the following 
month Hem Chandra Majumdar and 
'I'ara Nath Ray went to plaintiff No. i 
and again proposed a compromise in 
accordance with the delineations in the 
Civil Court Amin’s map. 'I'he plaintiff 
No. I refused to consent to this and asked 
them to bring their employees to him 
and to see whether they could come to 
terms on the basis of the settlement map. 
J.)uring the Christmas holidays of 1912, 
Hem Chandra Majumdar and I'ara Nath 
Ray again came to the first plaintiff and 
discussed terms of compromise with him 
but went away without giving any final 
word. After this terms of compromise 
were discussed by the servants of the 
parties to the suit. Petitions for time to 
enable the parties to compromise were 
filed in Court on the 3rd December. 1912, 
20th January, 4th February, 3rd and loth 
March, 1913. Of these petitions, only 
that of the 3rd March contains any 
mention of terms of compromise. It is 
there staud that it had been settled that 
the boundaries of the disputed char darai 
will be settled according to the Dearah 
Survey boundary line of iSfiS-figas depict- 
ed in the map prepared at the recent 
Settlement survey and that settlement 
had not been arrived at in certain 
other matters. A few days after the 
third March Nagendra Nath Banerjee 
manager of plaintiff No. i, Priya Shan- 
kar Majumdar, came to his master 
at his Calcutta residence and told him 


that they were all willing to compromise 
on the basis of the settlement map. Priya 
Sankar then sent two telegrams, one to 
Ranajit Lahiri, defendant No. 13, and the 
other to the manager of the Parasadanga 
Estate. Ranajit Lahiri only replied and 
his telegram FLvhibit 4 was in the follow- 
ing terms : 

Wc gave Tara Natli our terms if you agree 
compromise to be filed otherwise Taranath to 
take further instructions, Ranajit.” 

The date of this telegram is the 8th 
March, On the gth March, there was a 
meeting of some of the Pleaders and the 
servants of the parties to discuss terms 
of compromise. 'I'he discussion took 
place at the />as/m of Hriday Nath 
Chakravarty, Pleader for the plaintiffs. 
Prosanna Kumar Roy. Pleader for the 
Parasadanga and Lahiri defendants, and 
I ara Nath Ray, an Amin who was em- 
ployed by all the defendants, were present 
on behalf of the defendants. Nagendra 
Nath Banerjee, the plaintiffs' manager, 
Hriday Nath and Jogesh Chandra Chakra- 
varty. plaintiffs’ Pleaders, Peary Banerjee 
muktcar and other servants of the plain- 
tiffs were present on the plaintiffs' side. 
According to the plaintiffs’ case every- 
thing then was settled e.xcept the sum of 
money to be paid by the defendants to 
the plaintiffs. About this the Pleader 
ITosanna Kumar Roy took instructions 
by telegraph from the defendant Ranajit 
I-ahiri and obtained his consent to in- 
crease the amount Rs. 2,200 previously 
settled to Rs. 2,500. On the loth March, 
Hem Chandra Majumdar, who was look- 
ing after the case on behalf of the Parasa- 
danga defendants, was informed of the 
terms that had been settled the previous 
night and consented to the application 
that was made to the Court fora further 
adjournment for seven days, “ for writing 
out the solenama and for the signature of 
the parties.” On the night of the loth 
March, 1913, there was another meeting 
at Hriday Nath Chakravarty’s basha and 
a draft of the fiolenama was prepared in 
the presence of 'Para Nath Ray and Hem 
Chandra Majumdar. This draft was 
shewn to the defendants’ Pleader Pro- 
sanna Kumar Roy on the iithori2th 
March and he made some additions and 
alterations. A fair copy of the petition of 
compromise was prepared and also two 
vakalatnamas embodying the terms of the 
settlement. The vakalatnama prepared for 
the plaintiffs was signed by them on the 
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,5th March, igu- '^he vakaUtnama 
prepared for the defendants was not 
signed by them. On the 17th March, 
the date fixed for the hearing of the suit, 
both parties filed petitions in Court. 

The plaintiffs filed the petition of com- 
promise that had been prepared and 
asked that, as the defendants would not 
sign it though they had agreed to it. the 
suit might be decreed according to its 
terms after taking evidence. The tlefen- 
dants’ petition was filed, we are told, 
before that of the plaintiffs but the point 
is immaterial. In it the defendants 
accused their agent Tara Nath Ray of 
acting beyond his powers and of having 
made misrepresentation to them when 
settling the terms of compromise. They 
objected to the statement in the petition 
of the 3rd March that they agreed to 
accept the boundary line depicted in the 
Settlement map, but said they had no 
objection to the suit being decreed for 
the share claimed by the plaintiffs 
according to the boundary line shown in 
the case map prepared by the Civil Court 
Amin. The Court then proceeded to 
take evidence on the additional issue 

No. 1 1 only ^ . \ r. 

“ Whether a lawful compromise ha> been 
effected between the parties subsequent to the 
institution of the suit.” 

He granted a decree against the major 
defendants in the terms of the draft peti- 
tion of compromise filed by the plaintiffs. 
The suit against the minor defendants has 
been postponed pending the decision of 
this appeal. 

There can now be no doubt that when 
one parly alleges and the other denies 
that a suit has been settled by a lawful 
agreement out of Court, the Court has 
power to decide whether there has been 
such a settlement and, if this question of 
fact is decided in the affirmative, to 
grant a decree in accordance with the 
agreement. The Full bench decision of 
Ithis Court to this effect in the case of 
Bro/adurladh Sinha v.Ramanath Ghose (i) 
has been now giveneffect to by the a,ltera- 
tions made from the language of S. 375 
of the Civil Procedure Code of 1882 in 
O. 23, R. 3 of the Code of 1908. On the 
question of fact whether a lawful compro- 
mise had been effected between tlie 
parties to the suit, we are unable to agree 
with the learned Subordinate Judge. So 
far as the facts as to the negotiations 
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for the compromise are concerned, we 
think he has taken a correct view of the 
evidence and that where there is any 
difference between the stories told by the 
plaintiffs and defendants^ witnesses, the 
evidence of the former is to be preferred, 
but where the lower Court has erred is in 
holding that the persons who were 
tiatin*^ the terms of the compromise had 
power^’to bind the actual parties to the, 
suit to accept the draft compromise pre- 
pared by them. His reference to the case 
of Tara Chand Samauta v. Chtndra 
Sekhar Banerjee (2), as supporting his 
decision, shows that he has not appre- 
ciated this point. In that case the 
Pleaders who effected the compromise 
were authorised to do so on thtur vaka/at^ 
nama. In the present case none of the 
persons who look part in the negotiations 
were authorised to effect a compromise 
that was binding on the parties to the 
suit. The vakalatnamas oi the Lahin and 
Datta defendants contained no power to 
compromise. The Parasadanga Shaha 
Chowdhry defendants filed two separate 
vakalatnamas, one executed by the defen- 
dants Nos. 15 and 16 which contained no 
power to compromise and another exe- 
cuted a month later by the same two 
defendants and also by defendant No. 14- 
This last empowers the Pleader accepting 
it '* to file all sorts of soUnomas. etc. 
This vakalatnama was accepted by the 
Pleader Prosanna Kumar Roy on the 
20th July, 191O' 

gesied that this vakalatnama renderod his 
approval of the draft petition of compro- 
mise binding on all the defendants. It 
must be remembered that he was not the 
retained Pleader of the Datta defendants. 
From the history given above of the 
negotiations with a view to compromise, 
it is clear that they never passed from 
the stage of negotiations to that of a 
finally settled compromise. I he parties 
who \ook the principal part in these 
negotiations on the defendants’ side were 
Rana jit Chandra Lahin defendant No. 13, 
Tara Nath Ray who worked as Amin f.pr 
all the defendants and was the principal 
agent on behalf of all the defendants to 
look after their interests in Court during 
this suit. Hem Chandra Majumdar natb 
of the Parasadanga defendants aiitd 
Prosanna Kumar Roy. the Pleader of the 
Lahiri and Parasadanga defendants. 


(i) (1897) 24 Cal. 908 (F. B.). 
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1 hough all the defendants appear to 
have been content to leave the general 
conduct of the litigation to these persons, 
it cannot be inferred from this that they 
were bound to accept any terms of com- 
promise that these persons might arrange. 
They iiad implied authority to act on 
behalf of all the defendants so long as 
the litigations proceeded in the ordinary 
way. But they could not consent to a 
decree against the defendants on arranged 
terms without special authority. This 
was recognised by the negotiating parties, 
as they arranged not only for a petition 
of compromise but also for special 
7 >rtkalatnamas embodying the terms of 
this compromise. J'his shows that the 
terms arranged required the consent of 
the actual parties to the suit before they 
could be regarded as finally settled. 
Though we are not inclined to accept the 
reason given by Ranajit Chandra Lahiri 
for the failure of the compromise at the 
last moment, the fact remains that some 
of the defendants had tlie option of 
accepting or refusing the terms settled 
and were not bound to give any reason 
for their refusal. The terms settled were 
that all the plaintiffs and all the defen- 
dants should be bound bj’ the compro- 
mise. Consequenil> if any of tlie defen- 
dants refused to accept the terms Ranaiit 
Chandra Cahiri also would no longer be 
bound. There is considerable force in 
the contention urged on behalf of the 
appellants that apart from the facts in 
dispute they are not bound to accept the 
compromise, because it is incomplete on 
account of there being minors among 
both the plaintifTs and defendants. So 
far as the minor defendants are concerned 
they are expressly excluded from the 
compromise decree that has been passed 
and the suit as against them remains 
pending. As regards the minor plaintiffs 
the consent of the Court was not taken 
to their joining in the compromise and 
they will be able, if they so wish, to 
have it set aside as against them when 
they come of age. The consequence 
is that even if the terms settled are held 
to be binding on all the major defen- 
dants, as held by the lower Courts, the 
decree passed is not in accordance with 
those terms since it does not finally 
settle this litigation between all the 
parties to the suit. 

We accordingly decree this appeal and 
reverse the order of the lower Court 
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passed under O. 23, R. 3 of the 
Code of Civil Procedure. The decree 
passed in the terms of the petition of 
compromise is set aside and the suit will 
proceed against all the defendants. As 
we find that the appellants have mis- 
represented important facts we order the 

parties to bear their own costs in this 
appeal. 

D. Chatterjee, J. — I agree. 

V.U./K.K. 

Appeal allowed. 
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Rl( IIAKDSON AND ROK, JJ. 

Shiha Durga Debi — Judgment debtor — 
ppellani. 

V. 

Gopi Mohan Shaha zndothers — Decree- 
bolders — Respondents. 

Appeal No. iSs of 1915, decided on 
lolh December. 1915, against the Order 
of Offg. Oist. Judge, Backergunge, dated 
I ith February, 1915. 

fa) Civil P. c. (1908), S. 48, (a), (b)-Two 
decrees, preliminary and final, in suit— Latter 
IS complement of former — Two together must 
be taken to be single and indivisible decree. 

here there are two decrees in a suit, a 
preliminary decree and a final decree or decree 
.ihsolute, the final decree is the complement of the 
preliminary decree, and for the purpose of 
(:iause(o) of sub-i5. (i)of S. 48, Civil Procedure 
( oile. the two together must be taken to be a 
single and indivisible decree, the date of which is 
the dale of the final decree or decree absolute. 

11 '. 4S3. c. 2.] 

(jttnada Charan Sen, Sarat Chandra 
Dutt and Jxjoiish Chandra Guha — for 
.Appellants. 

A. K. Fazlul Huq — for Respondents. 

Judgment. — This is an appeal from 
the order of the learned District Judge, 
dated the nth February, 1915, by which 
he dismissed an appeal from the order of 
the learned Subordinate Judge, dated the 
17th June, 1914. The matter arises out 
of a proceeding taken in execution of a 
decree upon a mortgage and the point 
involved is one of limitation. 

It appears that on the loth March, 1896, 
a decree was made by consent providing 
for the payment of the amount due by 
the judgment-debtor in instalments. The 
condition was annexed that if default 
were made in the payment of two conse- 
cutive instalments, the decree-holder (the 
respondent before us) should be at liberty 
to realise the entire amount due on 
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account of all the kists past and future 
by serving proclamation of sale and b) 
selling at auction the mortgaged properties 
mentioned in the present decree." Then 

there is this provision : 

“ And if the plaintiff’s dues are not fully satis- 
fied by the price fetched by the sale, the plain* 
tiff shall be entitled to realise the balance by a 
proceeding against the defendant’s other mova- 
ble and immovable properties left by the 
sed debtor Golak Chandra Mahanty. Ihe 
properties mentioned in the plaint remain fully 
mortgaged and liable for the decretal amount. 

For the translation of the concluding 
protion of the decree from which we have 
quoted, we are indebted to the learned 
Pleader for the appellant. Neither the 
decree itself in its entirety nor the decree 
absolute to which we are about to refer 
has been placed before us. Apparently 
the judgment-debtor failed to pay any of 
the instalments as they fell due. Ihe 
first default occurred at the end of the 
year iSgfi* and the ne.'tt following default 
was in April 1897. On the 24th March, 
1900 the decree-holders obtained the 
decree absolute and subsequently thereto 
they brought the mortgaged properties to 
sale in the ordinary course of execution, 
rhe last sale took place, as we are in- 
formed, in the year 1906. I'hen, in March 
1912, within twelve years of the decree 
absolute, the decree-holder applied for 
the sale of the properties of the judg- 
ment-debtor other than those covered by 
the mortgage ; in other words, he sought 
to enforce the personal remedy for which 
provision had been made in the decree 
of the loth March, 1896. I'he judgment- 
debtor filed an objection to this appli- 
cation on the ground that it was barred 
by limitation under S. 48 of the Code 
of Civil Procedure, 1908. The Courts 
below have decided the question in the 
decree-holder’s favour and the judgment- 

debtor has appealed. 

The arguments urged on the appellant s 

behalf by the learned Pleader are to the 
following effect. As to Clause (fx) of sub- 
S. (i)of S. 48, Civil Procedure Code, it 
is said that if limitation is to be com- 
puted from the date of the decree sought 
to be executed, the decree to which we 
ought to look for this purpose is the 
decree of the loth March, 1896 and not 
the decree absolute of the 24th March, 
# 1900. As to Clause {&) of sub-S. (i) of 

S. 48, the contention is that the limita- 
tion should run, at the latest, from the 
.time when default was made in paying 
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two consecutive instalments, /.tJ., troni 
April, 1897. If these contentions are 

correct, the decree-holder's application is 

barred whichever of the two clauses is 
applied. In the view we take, however, 
Clause W need not be considered. It 
has no application to the present case, 
because the decree-holder is not seeking 
to entorce his remedy in respect of 
the default in paying the instalments 
but in respect of the tact that the pro- 
ceeds of the sales of the mortgaged pro- 
perties were not sufficient to meet hi& 

claim. 

In regaril to Clause (a) the appeal tails, 
in our opinion, on this ground that when 
there are two decrees in a suit as here, a, 
preliminary decree and a final decree or 
decree absolute, it was not possible to 
treat them as separate and distinct 
decrees. The final decree is the comple-, 
ment of the preliminary decree, and forj 
the purpose of Clause (d) of sub-S. (.1) of 
S. 48, the two together must be taken to 
be a single and indivisible decree, the 
date of which is the date of the hnal 
decree or decree absolute, or possibly it 
may be more correct to say that it is the; 
final decree which makes the preliminary’! 
decree operative and effectual and ren- 
ders it enforceable in execution. In that 
view it is the final decree which is exe-j 
cuted. We do not stop to consider whe-, 
ther it was necessary to obtain a decree 
absolute in this case in addition to the 
consent decree of the loth March, 1896. 
A decree absolute was in fact made and 
must now be assumed to have been pro- 
perly made. Us precise terms are not 
belore us and on the materials which are 
before us the decree which has been put 
in execution must be taken to be the 
preliminary decree read with the final 
decree. It is idle to say that the personal 
remedy which the decree-holder is seek- 
ing to enforce is to be found in the preli 
minary decree. I'he personal remedy 
was not available till after the mortgaged 
properties had been sold under the decree 
absolute. 

The learned Pleader has invited our 
attention to the case of JnansndTa Nath 
Bose V. Khulna Loan Co-t Limited (i). 
The point however, that was there decided 
is not the point before us now. We have 
referred to the paper-book, and we find 
that the application for execution in that 


(1) A.I.R. (1915) Cal. 8 = 24 I.C. 3 S. 
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case Nvas made more than .3 years after 
the date of the final decree. That case, 
therefore, does not help us. On the other 
hand, the learned Pleader for the decree- 
holder respondent has referred us to other 
cases which support the view we take. It 
was said in the case of Ajud/iya Persad v 
BuUleo Singh (2) that until the decree 
absolute IS made there is in fact no decree 
capable of e.xecution, and this observa- 
tion was repeated \n Hatem Alt Khnndkar 

V. Abdul Gadur K/tan (3). 

The result is that the appeal must be 

dismissed tvith costs. We assess the 
heann;^ fee at five gold mohurs 
V.H./R.K. 

Appeal dismissed. 

(2) (1.S94) 21 C.al. 81.S. 

(3) (1904) s (;. w. N. 102. 
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ClUTTV AND WaLMSLEV. JJ. 

Bharoi Chander Gnlui and others — 
Plain tifis — Appellants. 


Pramotha Nath Boy and others — Defen- 
dants — Respondents. 

Appeal No. 359 of 1914. decided on 
r2lh April. 1916, from the Appellate 
Decree of Offg. Sub-Judge, Hooghly. 
dated 8th January, 1914. 

Landlord and Tenant-Non-traD.ferable occu 

pancy holding-Purchaser* of moiety in execu 
hon *ale depo,mng amount of .ubsequent 
rent decree-Withdrawal of deposit by land 
lord -Landlord held not estopped from disput- 
ting purchasers title. ^ 

The plaintiffs, purcha^el•s of a nioiety ofa non- 
transferable holding in execution of a m<;rtoace- 
decree deposited in Court the amouutMa 
•subsequent rent decree obtained by the land- 
lord against the recorded tenants, to prevei t its 
sale in execution. The deposit was withdrawn 
l>y the Jandlorc! : 

iVf/d, that in the absence of anything in the 

making of that deposit which would bring to the 
landlord s notice the fact of the plaintiff.s’ 
interest, the landlord was not estopped from 
disputing plaintiffs’ right. [p. C •» ] 


interest in the holding. Plaintiffs’ title 
IS based on the purchase of a moiety of 
a holding from defendant No. 10. In two 
subsequent rent suits brought by the 
landlords, defendants Nos. i to 7, against 
the recorded tenants, the property was 
put up for sale in e.xecution. In the sale 
which took place in 1904 the plaintiffs 
deposited the money to save the sale and 
that deposit was withdrawn by the land- 
lords- The question is, whether there 
was anything in the making of that deposit 

which would bring to the landlords’ notice 
the fact that the plaintiffs were interested 
in the holding and were claiming such 
interest. It is now conceded bv the 
earned Pleader for the plaintiffs-appel- 
lants that all that appeared on that 
occasion was the plaintiffs’ names in the 
challan. There was no suggestion then 
made that the plaintiffs were interested 
in The property. I'he learned Pleader 
informs us that there was a document 
which would imply such an assertion, but 
that that was not proved in either of the 
Courts below, it cannot, therefore, be 
taken into consideration in second appeal. 

I hat being the case, the point is con- 
cluded by the finding of fact arrived at 
b\ the learned Subordinate Judge. The 

appeal is accordingly dismissed with 
costs. 

V. H./K. K. 

Appeal dismissed. 


Mohini Mohan Chakrabutty for Abinash 
Chander Chakrahuity - iox Appellants. 

Monmotho Nath Bo, j -tor Respon- 
dents. 

Judgment.- The only point of law 
arising m this appeal is whether the 
learned Subordinate Judge was right in 
holding that the landlords were not 
estopped from disputing the plaintiffs’ 
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Sharfuddin and TEUNON, JJ. 
Bameshwar Pershad Singk Bahadur-- 

Plaintiff— Appellant. 

V, 

Nauhkn Mod and others — Defendants- 

— Respondents. 

Appeal Nos. 259 and 269 to 284 of 
1914* decided on 24th January, 1916, 
from the Appellate Orders of Sub-Judge, 
Monghyr. dated 14th April, 1914. 

Landlord and Tenant— Rent— Sgit for— Defen- 
««5J»ng up title of third person to receive 
““4Turd person is not necessary party. 

W hen in suit for rent, the tenant defendants 

''k* third person to the rent, such 

third person is not a neces.sary party to the pro- 

[P. 485. C. i.J 

Jogendra Chandra Ghose and Kulwant 
Sahay — for Appellant. 

Jogesh Chandra Boy and Soresh Chan- 
dra Sinha for Respondents. 
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Judgment.-These 17 
appeals in suits for rent. In i6 of Uie 

appeals it appears that the 
ed did not exceed Rs. too andu is, there 
fore, conceded that under the provisions 
of S. 153 of the Bengal Tenancy Act, no 

second appeal lies. 

It has been suggested to ns tha 
these cases we should treat ^PP^,“^". 

as applications under b. 115. Civil 1 

cedu^e Code. But we are not prepared 
to take this coiuse in these cases, as it 
appears to us that the plaintiff-appellant 

has or had other remedies. 

These sixteen appeals (Miscellaneous 

Appeals Nos. 259 and 270 

are, therefore, dismissed. W e make 

order as to costs. , 

In the remaining Appeal No. 260 ot 

1914 the amount claimed exceeds Ks. loo 

and, therefore, a second . 

The appeal is against an order of 
Subordinate Judge of Monghyr, by 'vh>ch 
he remands the suit for reirial sMth the 

direction that one Chandi Pershad, whose 
title to rent had been set up by the 
tenant defendants, should be made a 

’’^I^rlaw now stands, it is well settled 

that when in suits for rent the tenant 
defendants set up the title of a third 
person, such third person is no necessary 
party io the proceeding. The order of 
remand, in our opinion, is clearly wro g. 

We set aside the Subordinate Judge s 
order and remand the case to him so that 
he may re-hear the appeal beiore him and 
dispose of it according to law. 

Costs will abide the result. 

V.B./R.K. 

Order set aside ; Case Bemanded 
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Newbould, J. 

Basanta Kumar Sarvagya and others- 
Plaintiffs — Appellants. 

V. 


ctlieiwise. 11.11 .1 IS Uu.t Ihu 

oTr'lemplinn -lay be felly 

o'anaizC.VV. N 

^l'’2A...eo6.dis,. 2SAU..7.,.lekU;.^^ 

,b) Transfer of Property Act (j^f 1882), St. 60 

ag.m.t remaining mort- 

g.gors for proporuonate share. 

The e-xecation of a fresh mortgage l.> he 

.nortgagors irans- 

and does nol re^ncu- cli^ 

Imrde^ on 

6 C. I- J - 4('>t ^ 


Jogendra Nath Dutta and others 

Defendants — Respondents. 

Appeal No. 1037 of 1912. decided on 
nth April, 1916, from the Appellate 
Decree of Uist. Judge, Backergunge. 

he most be impleadefl. 


'jogesh Chandra Boy and Prokas Chan- 
dra Moeumdar—ior Appellants 

NManta Ghosh for Chandra lumta 

Ghosh— tor Respondents. 

Judgment.- rhis appeal arises 0;^^^ ^^ 
a suit on a mortgage-bond, ^am . 

^-/^ra^i^d ^ra^dh:l^«a^nd -of 

^fi-r "oT^'^Blikutha 

lanagya, the Pjod^essor o^ the PUm^ 
for a loan of Ks* 5^^- 
the ’two mortgagors hypolhe'iate 
properties set out in the schedule ty he 

^plaint, of whmh^each^ -rexeTuttf on 
the ^h Wro .304 B.S. and stipulated 

for interest at the rate of .3 ^ 

'iifferenrdML"and that 
being made upon the 22nd Bhadro 131^ 
B S the sum of Rs. 1,138 was found due 
by the defendants. The defendant No 3 
admitted liabiliW on her husha^ 
account for half this amount. The p am 
tiffs gave her a remission of some of the 
aLunt due and released her from liabi- 
lity under the mortgage-bond 
her executing a fresh mortgage-bond fo 
Rs. 450 hypothecating her 8 anna-share 
in the property mentioned in the schedule 
to the plaint. The plaintiffs now sue to 
recover Rs. 659 interest from defen 
dants Nos. r and 2. They have joined 
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delendant Xo. 3 as a party to the suit 
and also clai.ned in the alternative a 
decree asa.nst the ,6 annas of the 
property under morttfage, including in 
the clam, the amount of Rs. 430 admitted 
bt cle enda,u.\o. 3 to be due from her. 

both the lower Courts have dismissed 
the sun, holding that it is not maintain- 
ab e u, present form on the ground 
that the mortgage contract is indivisible. 

‘ >uit has been contested by deft-n* 

dants Nos. , and 2 who are minors 
epre>trnted by their guardian and mother 
Lak>hmi Pnya Dutt. before the Hrst 
Court an attempt was made to prove 
that slK^ was present at the makincr up of 
accounts but this was found not to have 
been proved. Before the lower Appellate 

Court his finding does not appear to 
have been questioned. 4 'here it was 
contended that the mortgagee had the 
right to split up the contract as the case 
fell wiihin the exception to 8. 6o of the 
transfer of Property Act. I think the 
ower Appellate Court was right in hold- 
ing that the provisions of that exception 
are not applicable fco the facts of the 
present suit. According to the plaintiff’s 
case he has not acquired the share of 
defendant No. 3 as mortgagor, since 
before taking the fresh mortgage of her 

interest in the property originally mort- 
gaged he released it from its liability 
under the original mortgage. Assuming 
hat the second mortgage was an acquisi- 
tion, he did not acquire in whole or in 
part the share of the mortgagor.’’ 

But I cannot agree with the learned 
liistnct Judge in rejecting the second 
contention raised on behalf of the 
plaintiffs-appellants, that the suit is 
maintainable, apart from the exception 
jto 8. 60 of the 'Pransfer of Property Act 
on the ground that it is open to a mort- 
gagee to abandon part of his claim 
releasing one of the mortgagors and to 
sue to recover their proportionate share 
of the morigage-money from the other 
mortgagors. This principle is supported 
by the authority of Ran Kisses Bhagat 
v.Veliat Hossetn-{i),a ruling that has 
been frequently followed by this Court 
in burjtram Marwari v. Barhamdeo 
P^rsad {2) Imam AH v. Batj Nath Bam 
(3}, Gangadas Bhattar v. Jogendra 
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Nath MiUer (4) and Basir-ud-din Biswas 

Debendro Nath Biswas (r) The 
earned District Judge has distinguished 
this case on the ground that the morp 
gagees-plaintiffs have not abandoned 
ihtir claim against defendant No. 3 as 
they have obtained afresh bond from 
her, mortgaging anew her share of the 
property. But the mortgagees have 
abandoned their claim against this 

whirh'^^i’/ "’O'-tgage-bond on 

hich they sue, and that is all that 

matters. The fresh mortgage is a sepa- 
rate transaction and does not infringe thei 
estrictionon a mortgagee’s powers, that 
he cannot release so as to increase the 
burden on the other mortgagors. In the 
present case there is no dispute that the 
tuo mortgagors were equally interested 
in the mortgage-debt and the mortgaged 
property, and the claim of half the debt 
from the defendants Nos. i and 2 does 
not increase their burden, 'i'his appe ars 
to be the only limit to a mortgagee's 
power of release and subject to this it is 
immaterial whether he releases gratuit- 
ously or otherwise. [\'ide Hakim Lai v. 
BamLnl{(j)]. 

On behalf of the respondents reliance 
is placed on the decision of the Allahabad 
tiigh Court in the case of Chandika Sin^h 
y Pokkar Sbigk (7), the case on which 
the Munsif based his judgment. The facts 
ot that case appear at first sight to closely 
resemble the facts of the present case 

L important distinction 

nn that is that the mortgagor who had 
een released had not been joined as a 
Pyirt), as defendant No. 3 has been in 
the present suit. While discussing this 
ru ing in the hull Bench decision of the 
same High Court, Skeo Takal Ojha v. 
Sheodan Bai Banerjee. J., remarked 
at page 180 ; What is required is that 
le suit should be so framed that com- 
plete justice may be done, and that the 
owners of the equity of redemption are 
u y represented.” At an earlier part of 
IS judgment the same learned Judge 
issented from the general proposition 
^Ppeared to have been laid down in 
Lhandika Singh's case (7) that a mort- 
gagee is not justified in exempting the 
share of a released mortgagor from the 


fi) (1903)30 Cal. 755 - 

(2) (1905) 2 c. L. J. 202. 

( 3 ) (1906) 33 Cal. 613. 


(4) (1907) II C. W. N. 403. 
(1903) 12 C. W. N. 9J1. 

(6) {1907) 6 C. L. J. 46. 

(7) (1878-80) 2 All 906. 

(8) (1906) 28 All. 174 (F. B.). 
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foreclosure proceedings and in direct mg 
his claim against tlie 

other mortgagors alone. He then wen. 

^n to remarkf H one of the mortgagors 
makes part payment, it is a 
which goes towards the reduction of the 
whole debt, and when credit is given for 
it bv the mortgagee it is immateria 
whether it is treated as payment made bj 
an individual mortgagor or as a general 

payment towards the 
the present suit the plaintiff-mort- 
gagee has in his claim pven cre- 
dit for all sums which he alleges 

to have received on account of the mort- 
gage and I do not think that 

hif claim offends against any principles 
of equity and justice. ” These remarks 
fully apply to the facts ot the present 
casl All persons interested are parties 
to the suit and it would be contrary to 
the principles of equity and justice to 

allow the contendingdefendants to evade 

payment of their just dues by the help of 
a technical plea. This plea, however is 
not, as the lower Courts have held, g 
in law and the suit should not have been 
dismissed by them. This issue of mmm 
lainability was the only issue argued 
before the lower Courts and there is no 
other reason suggested why the plaintiff, 
claim should not be decreed m fulk l 
accordingly allow this appeal, set aside 
the decrees of both the lower Courts 
and decree the plaintiffs suit "'th 
in all Courts. Let a mortgage decree 

be prepared in terms of the J" 

the plaint, giving six months time for 

payment of the money. 

^pptal allowed. 
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Chatterjea and Richardson, JJ. 

Abdul Bamid -Plainiiff-Appellani. 

V. 


,he orignuil len of Ks. , 

deduc.ion wac al o maL in Ihe ren. in respect of 
fptrllon of .i,e land which was 

HW., “of"';™ urt' 

L.Xrbu.^'.h:';';;: nt ccnuac of .e-ncy 

was created ; and ihat, “'erefore the ten n.s 

remained liable to pay interest at he ra e ^ p 

lated in the ^ a 

Htld also that if the solehnomc^h had 
any nlw conuact.of tenancy, the -wnts ^.oaUl 

not have been liable t® ^ f the Bengal 
than the rate mentioned m S. 67 o ^ 

Tenancy Act. 


Abdul Miji and oi^iers— Defendants 
Respondents. 

Appeal Nos. 3863 of 1913. decided on 
„th January, igtb, from Appellate 
DecrM of Dist-Judge, Noakhali, dated 


Bomesh Chandra Sen— for Appellant. 

Bam Daynl Dey-ior Respondents. 
Judgment.— This appeal arises out ol 

a suit for rent and the only 
volved in this appeal is what is the raK 
of interest which the plaintiff is, en itled 
ro get upon overdue instalments of rent 
from tL defendants who are tenants 

und6r the plaintiff* v* u 4.ko, 

The original kabuliyat by which the 

tenancy was created is of the year 1879 

and it provided for interest ^ 

hoN^^ever a soWtnamah between the 
pSn the year .907. the lower 

Appellate Court, differing from the Court 
of^first instance, has held that the soWr 
namah created a new contract of tenancy^ 

If there was any contract after the 
nassing of the Bengal lenanej Ac 
defendants are not liable to pay m- 
terest at more than the rate me 
tioned in S. 67 of ‘he , Bengal l em 
ancy Act. So the question is whether 
by l.solehnamah the parties entered into 
anew contract of tenancy. We think, 
upon a consideration of the terms of the 
compromise, that there was only a varia- 
tion^of some of the terms of the tenancy. 
The original rent was Rs. 42 9-0 , w 
included certain 

Rs 4-9-0; by the compromise, the parties 
aieed that Rs. 38 «as to be the rent for 
the holding (after deducting Rs. 4 - 9 -p. 
the abwabs) and a deduction was made in 
the rent in respect of a portion of the 
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and Which was in the possession of the 
landlord by virtue of purchase and 
another portion of which the landlord 
\\as in possession from before in osat 
aujati right. 1 here was thus a distribu- 
tion of the rent in respect of the lands in 
possession of the landlord and of the 
tenants, respectively. The learned Dis- 
trict .Judge has held that the landlord 
could not put the tenants in possession of 
the land. No such case, however, was 
set up in the pleadings, nor is there any 
etidence on the record to justify the 

contained in 

the petition of compromise in respect of 
the lands in the possession of the plaintiff 
do not show that the landlord had dis- 
possessed the tenants or could not put 
them m possession of any lands in raiyati 
right, but only relates to lands held in 
osatraiyati right. The compromise peti- 
tion, so far as the question of interest is 
concerned, expressly stated that ,n case 
of default of payment of any instalment, 
they, the tenants, shall pay interest at 

in accordance 

with the kabuhyat and in a subsequent 
part of the compromise petition it is 
stated that all other stipulations made in 
the kabuhyat, dated the 2 ist FaUjoon t ->86 
except those in respect of uhttmiv shall 
remain m force. We are of opinion upon 
a consideration of all the terms that there 

‘'f ‘he terms 

of the old kabuhyat and that with respect 

to the other terms including the rate of 

interest, there was no new contract. 

Ihat being so. the decree of the lower 

Appellate Court is modified in so far as 

the question of the rate of interest is 

concerned and the plaintiff will e-et 

•interest at the rate 6i percent, permen- 

pem as decreed by the Court of first 
unstance. 

We make no order as to the costs of 
this appeal. 

V,B./R.K. 

Decree modified. 


1916 

Sth^vr'' decided on 

Ph Original Order of 

Ohaudhuri, J.cdge, dated 2 nd .-Vugust, 

(a) Limitation Act (9 of 1908), Art. 183- 
Requirement. for revivor of decree .tated-C^ 

** «nforceablc— Order isioing 

cribed hv ^ though on form pres* 

execution application nor the order a “ revivor.” 

the ^ revii or of a decree within 

\ct th.rl Limitation 

a declaratLTV'^ f^'PressIyor by implication, 

fdlct e.xecutian and 

o' Zr to enforce it. 4 LC. 

40-.appr. p, ^ p ^ j 

An application under Ss. 224 and 224, Civil 

'««-’’fo^theUansmissionofa 

thf-rKm a decree, taken with an order 

dof * ^ d)c application .should be granted, 

hhi.w. constitute a revivor of the decree 

\ r V Art. 183 of the Limitation 

not a'oV " .P -'•^'•■^■405 and 24 Cal. 244, 
iot appr. IP. 4(j,, c. 2 & P. 492. C. I & 2.J 

I hc fact that the application was written upon 

applicable to an application 
not m-b' P'^^cedure Code, 1882. does 

fit ‘^PpJi^aiien hi execution nor con- 

>Utuies the order thereon a'revivor.* 

[P. 491, C. i.j 

Art. 183-Notice 

j Judgment debtor for transmission of 

With Order of transmission does 

k revivor”— Ss. 248 and 249 of Old 

* ave no relation to application for trans- 
mission of decree. 
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Full Bench. 

■ Sanderson, O.J., Woodroffi' 
Mookerjee, Chittv and 
Chatterjea, JJ. 

Chut/erput Singh - Defendant- Juds 
ment-debtor— Appellant. ^ 


V. 


V • 

, Sait Sumari Mal and oMers-PUintiffs 

and Judgment-creditors— Respondent. 


h .Y' Civil Procedure Code, i3S2, 

relation to an application for transmis* 
, - I “ of ** decree under S. 223 of the 

^ "‘^refore, a notice issued in the first 
r-t, **'^'*f ^P*^^ judgment-debtor on an appH- 
canon for transmission taken with the final order 

cannot operate as a ‘revivor’ 
uithm the meaning of Article 183 of the Limi- 

[P.49 I,C. 2&P.492.C.1.] 

of 1882). S. 249-Registrar 

3 249 power to pass order under 

C. y.— The Registrar of the 

iir>.^rs Jurisdiction to adjudicate 

as limitation, with refe- 
o t e question whether a decree is capable 
Kv ion; such a question ha.s to be decided 

codronSsk"’"'' 

U Court Rules, R. 370-R. 370 

M inconsistent with scheme of Code of 1882. 

*1?® ^’8^ Court Rules making it 
th,» iiiri ^®Sistrar to issue notice to 

mU applicaiion for trans- 

^ decree^ may or may not have been 
Q 'Mth the Civil Proced ure Code of 

*" 4he dale when it was 

consistent with the scheme 
e Code of 1882, which leaves it to the 
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Court to which the decree is 
determine whether the decree i» 

^ecntion or not The rule 
modified by the Code of 1882. IP. 40 - • J 


(e) UmiUtion Act (S.o' 'f 
And 183-D«cree on original tide Its revivor 
under Art. 183. is nol same as under CIs. 5 an 

of Art. Ifi2c 

With regard to a decree on the original side 

ofihe UiL Court, the word "revivor m 

Article 183 of the Limitation Act 
th.» .tame thing as one or more of the matters 

which are mentioned in Article ^ 

If) LuniUlion Act (9 of 1998). Art. 1?3-Per 

Woodrooffc, for -u‘ 

aecree is not aecaUoa appUcation though apph 
nation ^or it is« 

Ver lVocdrotf<.J.-\n order for transmUsion 

of a copy of a decree is not. as such, an «rd^on 
an appuLtion for execution, though it is a 
order on an application in execution. ^ 

(g) Calcutta High Court Rules. R. , 370- 

Reeislrarcan issue notice of transmission M 
decree but cannot determine whether it is baffed 
bv time— Registrar’s .order in absence of conten- 
ttn not ju^cial order ucccar, for rcvrvor 
under Art. WS of Act i9 of 1908). 

Even if the Registrar of the Hfh Cfurt has 
power to issue, as a jnuri judmial act . notice 
^r^Ai^r K Civil Procedure Code, on an appli 

cation for'^uansmissiou of a decree, he has no 
Dower to determine judicially that the 
alive if the debtor should contest the point 
The judge must do that, and the fact that ^e 
debtir does not appear on the notice cannot 
give an order passed by the Registrar that ju 
fial character which is necessary or an o.de 
operating as a revivor. ' ^ . 

Ih) CivU P. C. (5 of 1908). O. 21, Rr. 22 and 
23 -\pir A/eetrr/Vr. y.)-Mero noUce of tran.- 

mi„ion of decree doe. ?»'• *>“« (9 

fer doe. operate a. revivor— LimilaUon Act to 

of 1908), Art. 183. 

Per Mookiriet, /.—An order for execution of 
a decree under the procedure lard ''“"tj 

s.. 2X8 and 249. Civil Procedure Code of 1882 

(Rr 72 and 23 of O. 2 r. Civil Procedure Code. 
*.9ok)! after rL issue of a notice upon he 

judgmenl-debtor. operates as a ‘'’‘= 

mere issue of the notice under b. 248 does not 
by iiselt produce that consequence.^ ^ 

(i) Civil P. C. (S of 1908). O. 21, Rr. 22 and 

23 — Application for trao.fer of decree 1 . not 
execution of application. 

\n application for transfer of a decree is^ m 
no sense an application for C“'- 

744 1 .1 1 . C. 216 and 34 All. 396.rcL^to^_ 

(il Civil P. C. (14 of 1882), S.. 223, 248 md 
249 - Applic^ta^n under S. 223-Notice under 
S 248 is not proper— Such noUco does not 
con.titule revivor-RegUtrer cannot pa., order 
under S. 249 to revive a decree. 


such notice. ^ in. fact Usued. 

^C-ar^^aLot'i'irTaw niale such a determine 

.‘i:!;'undetS.249 aswouidopera.lorev,v..he 

decree. 


UDon an application for transmission of a 
deerre under b. 223. Civil procedure Code, 1882. 
a notice under S, 248 cannot properly be is:>ued , 


JacHoiK 

s. P. Sinha. B. L. Muter and U 

Uajumdar for Respondents. 

Sanderson. C. J.-This is an appeal 
by the defendant against the decision of 
the learned judge, by which he refused to 
set aside an attachment elfec ed at the 
instance of the plaintiffs on the defend 
ant’s property, i 47 . Cotton Street in 
Calcutta. I'he question which w.ts refer- 
red to the decision of the hull Bench was 
whether the application of the first o 
June 1908 and the order of the 3 olh 
,908 consiituled a revivor within the 
m^eaningof Art. 183 of the !• irst bchedule 
to the Indian Limitation Act of I 90 »- 
The material facts and dates 'vere as 
fofiows : On the 21st May. ih 9 (> 
plaintiffs obtained a decree m the High 
Court for the payment of money against 

the defendant. . 

2nd September. 1896— -An application 

was made tor the transmission of certihed 

copy of the decree to the Purnea Court. 

15th May. 1899— Application for 

execution by arrest and imprisonment of 

thr defendant was made 1 the former 

application having been returned un- 

executed. 

i2ih February, 1900— -An order on t^ 
lastmentioned application was made 
returnable on the 12th March, 1900. 

1 2th March, 1900 -The time was ex- 
tended for three months. 

ist .Tune, 1908- -An appUcation was 
made in the High Court for the trans- 
mission of a copy of the decree 
Murshidabad for the attachment of 

property. 

30th June, 1908— Order for transmis- 
sion was made. 

,7th July, .908-Copy of the decree 

was transmitted. 

i8th January, 1915— Application was 
made for execution by attachment of 
Cotton Str66t* 

loth June, 1915-Order was made for 
execution. 

19th July. t9i5-Notice of application 
by the defendant to set aside the attach- 
ment was issued. 
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2nd August, 1915 The application 
was heard and retused. and it is from 
the oroer ot 2nd August, 1915 that the 
defendant appealed. 

i he point, relied upon in the Court 
below by the defendant, was that the 
decreed 2 ist May, 1896, in the execution 
hereof the attachment was made, was 
barred by the above-mentioned Statute 
ot Limitation. On behalf of the plaintiffs 
n was urged that by reason of the appli- 
cation of 15th May, 1S99 and the orders 
of i2th February, rgoo and ^oth June 
1908 the decree was kept alive and was. 
therefore, enforceable by execution. 

The clause which is applicable to this 
matter is Article 1S3 of the First Schedule 
o. Act IX of 190S. d'he first column 
describes the application as follows • 

lo enforce a judgment, decree or order of 

'-^oy^' Charier in the 

exercise of Its Ordinary Original Civil Jurisdic- 
tion. or an order of His Majesty in Council.” 

ihe second column prescribes the 
period of limitation vi?., 12 years. The 
third column specifies the time from 

^^hlch the period of limitation, begins to 
run as follows : 

When a right to enforce the judgment, decree 

or order accrues to some person capable of 

releasing the right.” ‘ 

It is clear that if the matter stopped 
there the decree would not be enforceable, 
for It was made on the 21st May 1896 
and the application for execution, which 
IS now material, was not made until the 
i8th January, 1915. But there is a proviso 
contained in Article 183 which runs as 
lollows : — 

"Provided that when the judgment, decree or 
order has been revived, or some part of the 
principal money secured thereby, or some inter- 
est on such money has been paid, or some 
acknowledgment of the right thereto has been 
given in writing signed by the person liable to 
pay such principal or interest, or his agent, to 
the person entitled thereto or his agent, the 
twelve years shall be computed from the date of 
such revivor, payment or acknowledgment 
or the latest of such revivors, payments or 
acknowledgments, as the case may be,” 

and it is in respect of this proviso that 
the question which has been referred to 
the Full Bench arises. 

It is not denied that the order which 

was made on the 12th February, 1900 for 
the execution of the decree by the arrest 
of the defendant constituted a “revivor’’ 

within the meaning of the clause ; but it 
IS said on behalf of the defendant that 
more than 12 years has elapsed since 
such revivor and that the decree is no 


longer enforceable. On the other hand. 

the plaintiffs allege that the application 
of the hrsb June 1908 and the order of 
30th June, 190S constituted a revivor 
within the meaning of the clause and 

consequently that the decree is .still 
capable of being enforced, inasmuch as 
the application was made on the i8ih 
January. ,915, a date within the period of 
12 years% counting such period from June 
J908 It is necessary, thererore, to 
consider m the first instance what was 
the nature of the application of the ist 
June, 190S and the proceedings in connec- 
tion therewith. The particulars of the 
application are shown by the entrv 
n the last column of the form on which 
the application was made as follows : - 


Jurtdic^n P-'operty Within the 

dc-cree "hereby the 

uccree can be satisfictl. ’ 


obviously an application for 
mission of a copy of the decree under 

Procedure 

at fh *882, the Code which was in force 

parti- 

in( ri ^ ^PP^^t:ation show that it was 
intended to bring it within Clause (6) of 

procedure which the 

DrovidrH'K^''^c^*^ 

provided by S. 224 of the Act. 

Ihe application, however, was made 
anDlir^.t applicable to an 

which r r ^882. 

PYPoi t- "1th an application for 

cnlirc which sets out the parti* 

tahnl be included in a 

the applicant or 

fapf ^ person acquainted with the 
lacts must verify. 

application being made, an 

nntfL Registrar that 

\V3« rh should issue. Notice 

riiiii .®®rved upon the defendant 

npon him to show cause why the 

him*^^^ ^ executed against 

_ 30th June, 1908 the following 

‘‘UDon?®r^\^® Registrar : 

servief notice and the affidavit of 

issue as prayed“”^ shown. let execution 

and in consequence of this order a 

Py of the decree with a certiheate of 
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non-satisfaction was transmitted to the 
Murshidabad Court. 

It was argued first that the order was 
in itself a “ revivor ” within the meaning 
of Article 183 of the Schedule of the 
Limitation Act. 

The test of what constitutes such a 
“revivor’* is in my judgment correctly 
laid down by Mookerjee, J., in Srvnati 
Kamini Debi v. Aghore Nath Mookerjee (i) 
as follows : — 

‘‘ The essence of the matter is that to con- 
stitute a revivor of the decree there must be, 
expressly or by implication, a determination 
that the decree is still capable of execution and 
the decree-holder is entitled to enforce it,” 

and I think it must necessarily be 
implied that such determination must be 
by a Court or person duly qualified to 
make it. 

The question, therefore, arises whether 
by the above-mentioned order there was 
such an express or implied determination 
in this case. In my judgment the sub- 
stance and not the form of the matter 
must be looked at and considered from 
that point of view ; the application 
■was for the transmission of a certified 
copy of the decree together with a certi- 
ficate of non-satisfaction and no more 
and the order made in substance was that 
the application should be granted. The 
actual words of the order were, “ let 
execution issue as prayed. ’ These words 
necessitate a reference to the application 
which, as already stated, was not an 
application for execution, but for the 
transmission of a certified copy of the 
decree. It was said during the argument 
that the application had to be made on 
the form above mentioned, as there was 
no other form provided. To my mind 
the use of a particular form cannot affect 
the matter when once it is established 
that the application was not for execution, 
but merely for transmission of a copy of 
the decree. All that happened in reality 
was an application to the Registrar for 
transmission of the copy of the decree, a 
direction by him that notice of such 
application should be given to the judg- 
ment-debtor, and on his non-appearance 
an order that the copy of the decree 
should be transmitted in accordance with 
the application. Under these circum- 
stances, in my judgment, there was no 
determination that the decree was still 
capable of execution, and the order of the 

(1) (1909) 4 1. C. 402. 


30th June, 1908 did not constitute a 
revivor within the meaning of .Article 183. 

It was further argued, however, that 
the notice issued under the directions of 
the Registrar and the order of 30th June, 
1908 taken together constituted a revi- 
vor.” It was urged that the notice to 
show cause was contemplated by .Arti- 
cle 183 as a revivor in the same way as 
under Article 182 and that such notice 
and the order had the same effect as the 
procedure of scire facias. 

It is true that the direction given by 
the Registrar was that notice under 
S. 248 should issue, and it has also been 
held that the procedure embodied in 
Ss. 248 and 249 is analogous to the proce- 
dure of scire facias and that such 
procedure, when properly and rightly 
used, would constitute a rivivor, see 
Jogendra Chundra Roy v. Siam Das (2) ; 
but in my judgment Ss. 248 and 249 were 
not applicable to the matter in question. 
These sections deal with an application 
for the execution of a decree and provide 
for notice being given to the party against 
whom execution is applied for, and 
if he does not appear, or does not show 
cause to the satisfaction of the Court 
why the decree should not be executed, 
the Court shall order the decree to be 
executed. 

'They have no relation, in my opinion, 
to an application for the transmission oi 
a copy, of the decree under S. 233, which 
may be ordered according to the words of 
the section “ on the application of the 
decree-holder.” The notice, therefore, 
which was issued under S. 248 was in- 
applicable to the proceedings in question. 
But it was urged by the learned Advocate- 
General that if the Court has in fact 
sent notice to the debtor and has in fact 
adjudicated upon the matter, something 
has been done to show that the decree is 
capable of execution. 

I think it would be unreasonable so to 
hold when, having regard to the facts of 
the case, it is plain that the Registrar 
did not adjudicate upon the question 
whether the decree was capable of e.xe- 
cution, but merely ordered a copy of the 
decree to be transmitted to the Murshida- 
bad Court, with a certificate of non- 
satisfaction. Further, even assuming 
that the notice was rightly sent and in 
accordance with the provisions of the 


(2) (1909) 36 Cal. S43 = i 1 . C. 168. 
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Act by the Rej^istrar, it should be pointed 
out that the Registrar would have no 
jurisdiction to adjudicate upon any mat- 
ter, such as limitation, with reference to 
the question whether the decree was 
capable of execution. Such a question 
would, in my judgment, have to be deter- 
mined by the Court itself under $. 249 of 
the Civil Procedure Code. 

It is true that by S. 637 of the Civil 
Procedure Code any non-judicial or 
judicial act which the Code requires to 
be done by a Judge, may be done by the 
Registrar, and the Court may by rule 
declare what shall be deemed to be non- 
judicial or gwasf-judicial acts within the 
meaning of the section. R. 515-A. which 
came into force on ist September, 1905, 
provided that certain applications therein 
speciried should be made to the Regis- 
trar or .Master, and that all acts done by 
the Registrar or Master under this rule 
should be deemed to be 9?<<zs/-judicial. 
Number 30 under the said rule refers 
to applications for order for execu- 
tion of a decree or order for arrest, 
attachment, sale or otherwise, with power 
to order issue of notice under section 
248, Civil Procedure Code, where such 
notice is necessary. But it is dear that 
the Registrar was not thereby clothed 
with authority to decide such a question 
as arises in this case, viz., whether the 
decree was barred by the Statute of 
Limitation. 

It was argued, however, that R. 370 of 
the rules then in force, which are set out 
in Mr, Belchamber’s book, showed that it 
was incumbent upon the Registrar to 
issue the notice. Phis rule came into 
force on the ist April, 1878, judging from 
ihe note attached to R. 345 in Mr. 
Belchamber’s book and, therefore, before 
the 1882 Code, it may or may not have 
been consistent with the Code which was 
in force at the date when it was passed, 
but in my judgment it was not consistent 
with the scheme of the Code of 1882. 
Under that Act the application for a 
transmission of the copy of the decree to 
another Court under S. 223, was a proce- 
dure under which the question, whether 
the decree was capable of execution, was 
intended to be left to the Court to which 
the copy of the decree was transmitted • 
a procedure different in its essentials from 
the procedure provided for an application 
for execution dealt with in subsequent 
sections of the Act. In any event I think 


it is safe to say that these rules must be 
read as modified by the Civil Procedure 
Code of 1882 under which the application 
in this case was made, and in my judg- 
ment the notice issued and order made 
under the above-mentioned circumstances 
did not operate as a revivor within the 
meaning of Article 183 of the Limitation 
Act, Schedule 1. 

It is necessary to notice a further 
argument by the learned Advocate-Gene- 
ra), z'iz.y that with regard to a decree on 
the f)nginai Side the word “ revivor " in 
Article 183 meant the same thing as one 
or more of the matters which are men- 
tioned in Article 182, sub-Clauses 5 
and 6. 

With this I cannot agree, I think the 
fact that the word '' revivor *’ is used in 
Article 183, instead of the different mat- 
ters specified in Article 182 being set out 
again or referred to in Article 183 as might 
have been done, shows that something 
difieient to such matters was intended, 
further, the conditions dealt with by the 
two clauses are essentially different and 
the periods of limitation vary materially. 

for the above-mentioned reasons, in 
niy judgment, the answer to the question 
referred to us should be that the appli- 
cation of the ist June and the order of 
the 30th June do not constitute a revivor 
within Article 183. The result will be 
that the appeal will be allowed, that the 
order of the learned Judge will be set 
aside, and that the attachment effected 
on the property of the defendant, vi^.f 
i 47 > Cotton Street, will also be set aside. 
Ihe defendant will have the costs of the 

application in the Court below and of 
this appeal. 

Woodroffe, J.— The Advocate-Ceneral 
accepts the definition of the revivor as a 
decision holding that the decree is still 
capable of execution. He admits that 
an application for transmission of decree 
is not a revivor. It is further conceded 
that even an order for transmission migbf 
be regarded as a ministerial act and not 
as a revivor. In my opinion, an order 
for transmission as such is not an ordeij 
on an application for execution, though 
IS an order on an application in execu- 
tion. It is a proceeding taken with a 
view to further action by way of execution 
elsewhere, on which action, unless 

determined, the question of 
the right to execute the decree is decided. 

It IS, however, argued that in the present 
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case there was something more, tnc., the 
issue of a notice under S. 248 and an 
order for issue of execution. .According 
to the Code a notice under S. 24S does 
not issue on an application for trans- 
mission under S. 223. But assuming that 
this was done under R. 370 of the old 
rules, the question arises whether that 
rule which would seem to have been 
passed under the Act of 1S59 was of 
force under the Code of 1882. But even 
if it was, this does not assist the creditor. 
For if the Registrar had power to issue 
as a “ Qttost-judicial act ” notice under 
S. 248, he had no power to determine 
judicially that the decree was alive had 
the debtor contested the point, the 
Judge must have done that and the fact 
that the debtor did not appear on the 
notice, cannot give the order passed that 
judicial character which is necessary for 
an order operating as revivor. It is to 
be observed that the order passed was, 

“ let execution issue as prayed.’’ I'he last 
two words make the order operative as one 
for transmission of the decree ; for this was 
what was asked. In any case it cannot be 
said that the Registrar either could or 
did decide that the decree was capable 
of execution The proceedings taken 
did not. in my opinion, operate as a 
revivor within the meaning of Article 
183 of the Limitation Act. The decree 
was transmitted to Murshidabad and so 
far as appears from the proceedings 
before us, nothing was done on the order 
and nothing was attempted to be done in 
execution until nearly seven years later. 
I would, therefore, answer the question 
referred to us in the negative, and I agree 
in the order passed. 

Mookerjee, J. — The facts material for 
the determination of the question of law 
referred to the Full Bench for decision 
are not set out in the order of reference 
and may be briefly recited here. 

On the 2ist May, 1896, the respondents 
obtained an £X parte decree for money 
against the appellant on the Original Side 
of this Court. After intermediate proceed- 
ings, which need not be described in 
detail at this stage, the decree- holders, 
on the i8th January, i9is> made the 
present application of the decree by 
attachment of premises i47> Cotton 
Street, in this City. The judgment-debtor 
objected that the application was barred 
by limitation under Article 183 of the 
Schedule to the Indian Limitation Act, 


1908, which was in force at the date of 
the application and governed it on the 
principle that the law of limitation appli- 
cable to n proceeding is, unless there is 
a distinct provision to the contrary, the 
law in force at the date of the proceeding, 
Lala Soni Ram v. Kanhaiya Lai (3). 
The objection was overruled by Mr. 
Justice Chaudhuri on the 2nd .August, 
1915 and the propriety of this decision 
is in question before us. 

li is plain that the application for exe- 
cution is prima facie barred under Article 
183, which requires an application to 
enforce a decree of a Court established 
by Royal Charter in the exercise of its 
Ordinary Original Civil Jurisdiction, to 
be made within twelve years from the 
date when a present right to enforce 
the decree accrues to some person 
capable of releasing the right. -As 
the application for execution, with which 
we are here concerned, was made on the 
i8th January, 1915 in respect of a decree 
dated the 21st May, 1896, the decree- 
holders seek to escape the bar of limita- 
tion by reliance upon that portion of the 
proviso to .Article 183 which lays down 
that when the decree has been revived, 
the prescribed period of twelve years 
shall be computed from the date of such 
revivor. It is thus incumbent upon the 
decree-holders to establish that the 
decree was revived within twelve years 
from the 21st May, 1896, and that 
since the date of such revivor, twelve 
years had not elapsed on the i8th Janu- 
ary, T915. To substantiate the position, 
they rely on an application made by 
them on the ist June, 1908, and the 
order passed thereupon on the 30th 
June, 1908 ; the combined effect of the 
application and the order was, it is 
argued, to revive the decree within the 
meaning of the proviso to Article 183. 
This view is supported by the decision 
in Suja Hossein v. Manohur Das (4), 
though a contrary view had been accept- 
ed when that case was heard in the first 
instance, Suja Hossein v. Manohur 
Das (s). The contention of the decree- 
holders also receives some support from 
the decisions in Umrao Singh v. Lachmi 
Narain (6) and Beni Madho v. Shiva 

(3) (1913) 35 All. 227 = iQ I. C. 291 =40 I. A. 
74 (P. C). 

(4) (1897) 24 Cal. 244. 

(5) O895) 22 Cal. 921. 

(6) (1904) 26 All, 361. 
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. arain (7). i he correctness of these 
decisions has, however, been impugned 

debitor judginent- 

I here is no definition of the term 
revivor in the Indian Limitation .Acts 
of 1859, 1871, 1S77 and 1908. But the 
niitorical review contained in the iiidff- 
ments m the cases of Ashootosh v. Doorga 
C;n/r« Chatterjee (8), Futtek Narain 
Chowdhry V. C/iundrahati C/ioudhrain (q) 
and Jogendra Chundra v. Sijtvn Das F) 
shows beyond doubt that the procedure 
tor revivor of judgment on the Original 
^ide of this Court was substantiallv 
analogous to the write of scire facias 
under the Common Law (R. iq- of 

the rules of 1S51 on the Plea Side 
ot the Supreme Court). That proce- 
dure was subsequently embodied in 

•Code of 18S2. and later on reproduced as 
. -y, Kt. 22 and 23 of the Code of 1908 
I nder these provisions, where an appli- 
cation for e.Kecution is made, a notice is 
required to issue to the person against 
whom execution is applied for, if more 
than one year has elapsed from the date 
of the decree. 'Phe notice calls upon him 
to show cause why the decree should not 
be executed against him. If he does not 

ow cause to the 
satisfaction of the Court, the Court orders 

the decree to be executed. The order for 
be execution thus made operates as a revi- 
vor ; but the mere issue of the notice 
does not by itself produce that conse- 
quence. Srimnti Monohar Das v. Futtek 
€ha 7 id {io). Phis fully justifies the rule 
enunciated in Kamini Debt v. Aghore 
Fath Mookerjee (i), namely, that to con- 
stitute a revivor of a decree, there must 

be expressly or by implication, a deter- 
mination that the decree is still capable 
of execution and the decree-holder is 
[entitled to enforce it. It is of vital im- 
portance to add that such determination 

must be made with jurisdiction and by a 
competent Tribunal. Tested in the light 
of this principle, what is the true posi- 
tion of the decree-holders in the case 
before us? On the ist -June, igoS. they 
applied for transmission of the decree 
from the Original Side of this Court to 


the district of Murshidabad, on the alle- 
g tion that the judgment-debtor had no 
property within the local limits of the 

Ordinary Original Jurisdiction of this 

ourt, while he had property within the 
jurisdiction of the other Court. The 
application, though made obviously under 
h-223, Clause (hj of the Code of 1882 
nas described as one under 8.235 for 
e.xecution of the decree; this w-as 
mdisputably misleading, and if we look 
to the substance of the matter, as 

the Tnnl' cannot attribute to 

the application a character it did not 

of thi,‘’°r‘'“" ' ' “ in 'natters, 

nlwL the substance and 

the olln'"^'' T- recorded, 

he o lowing order on the application on, 

tne ist June, 1908 : 

under S. 248 (a),” 

wirh ”” conformity 

issue of contemplates the 

he h.F S- ^48 on 

transfe^ f ° application for 

transfer of a decree under 8. 2^3 but 

an actual application for execution under 

resiT,' ' “Pi’^nnc of the Code in this 

^he rn "r e analysed in 

R nTh ; Chowdhury V. 

^■ B^rnbers and need not bLe- 

pos.tin • r- u ^nbstance of the 

L, in 

the k deal with 

cuted hP nray be exe- 

2rn ^‘■°"P Ss. (B) from 

cution applications for exe- 

nHe' ,■ ^ sections indicate that an 

no sen. of a decree is in] 

fjy.v' P o" ap^ication for execution 

X Srn^/, V. Daya Ghand 

rtPl /“"I ^hetpjy. Kuar 

T> n . *?7’ "I'ich dissents from 

Ram SaAa, v. .Vnnnf (,5)]. ^ 53 

inriir**t*T ^1.*° consider whether, as 
Prato C, 4 ara« Dutt v. 

fatfon ff , “ (.6), an appli- 

K A Pansmission of a decree may 
stenin* an application to take a 

fr, d’ °^ ®''ccution ; nor is it necessary 

t Indicated in Husein 

Mmad Eaka y- SafuMahamadSahid Ut), 


(7) 

(8) 
(9) 

<IO) 


(1907) 4 A. L. J. 405 
(1881) 6 Cal. 504. 
(1893) 20 Cal. 551. 
(*903) 30 Cal. 979. 


(ii) (1910) 8 I.C. ->2 

02 ) (1889) ,6 Cal. 744. 

03) 09«0 II I.C. 216. 

(14) (1912) 34 All. 3 q 6=,4 i,c 17- 

(15) (1886) a . w . n :%7 ^ 

06 ) (1904) 8 C.W.N. C7C 
(17) (1891) 15 Bom. 28. 
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a Court may not decide the question of 
limitation even before transmission of the 
decree, or, whether, as ruled in ^ri/iary 
Mundul V. Murari C/iOtvdhry (iS), even 
after transmission, the Original Court may 
not, under S. 239 of the Code of 1S82, 
decide the question of limitation when 
execution has been stayed in the Court to 
which the decree has been transferred. 
For the purpose of the present case, it is 
sufficient to hold that S, 230 makes it 
plain that the application for execution 
must be presented to the Court to which 
the decree has been transmitted for exe- 
cution, while the explanation to S. 248 
shows that the notice required by that sec- 
tion must, where the decree has been 
transmitted, be issued by the Court to 
which the decree has been sent for execu- 
tion. Consequently, the issue of the 
notice in this case under S. 248, on the 
basis of the application for transmission 
of the decree, was not in conformity with 
the Code of 1882 which was m force at 
the time. It is said, however, that the 
action taken by the Master was in accord 
with the rules framed by the Court when 
the Code of 1859 was in force, Raja 
Sreenath Roy v. Romesk Chandra Acharya 
Chaudhuri (19). It is needless to investi- 
gate whether the rules, when first framed, 
were consistent with the Code of 1859 : 
for even if they were, it is plain that after 
1882, they could be deemed operative 
only in so far as they were consistent 
with the Code of Baijnatk v. Ahmed 
Musaji Saleji (20). It is significant that 
the rules framed after the Code of 1908 
have been made consistent with that 
Code, and a notice under O. 21. R. 22, 
is no longer required to be issued upon 
an application for transmission under 
S. 39. We next pass on to the order 
made by the Master on the 30th June, 
1908, on return of affidavit of service of 
the notice under S. 248 : 

“ Upon reading the notice and the athdavit of 
service, no cause being shown, let execution 
issue as prayed.” 

The language of the concluding portion 
of this order is significant ; what was 
prayed was transmission of the decree, 
and what was actually done pursuant to 
this order of the Master was, not the 


(18) (1886) ij Cal. 257. 

(19) (1908) 12 C. W. N. 897. 

(20) (1913) 40 Cal. 210=18 I. C. 978. 


issue of any process of execution, but 
only a transmission of the decree on the 
17th July, 1908. Here again if we look 
to the substance of the matter, as we 
must do, we find that there was in reality 
no determination by the Master that the 
decree was still capable of execution. It 
is further plain that the Master had no 
authority to make such a determination ; 
for S. 249 requires that the Court should 
consider the objection, if any, and 
determine whether the decree should or 
should not be executed. 'I'his is clearly 
a judicial act which cannot be delegated 
to a Master under S. 637 of the Code of 
1S82, and it is worthy of note that 
although R. 515 (A) invests the Master 
with power to order issue of a notice 
under S. 248, it does not authorise him 
to give a decision under S. 249. It is, 1 
think, incontestable that there was not 
in this case an order under b. 249 by the 
Master, and that, if there was, ‘the order 
must be treated as made without juris- 
diction. My conclusion consequently is 
that upon the application for transmis- 
sion of the decree under S. 223 a notice 
under S. 48 could not properly be issued, 
that such notice, though issued, did not 
by itself operate as revivor of the decree, 
and that there was not in fact and could 
not in law be such a determination by the 
Master under S. 249 as would operate to 
revive the decree. 

It is not necessary to examine in detail 
the contention that .Article 183 should be 
construed in the light of Article 182 and 
that whatever is sufficient lo keep alive 
a decree for the purposes of Article 182 
should be deemed sufficient for the 
purposes of Article 1S3. There is, in my 
opinion, no basis whatever tor this con- 
tention ; the scheme and scope of the two 
Articles are radically distinct, and no 
useful purpose would be served by an 
endeavour to amalgamate them or to 
interpret the one by reference to the 
other. 

On these grounds, I agree that this 
appeal must he allowed with costs 
throughout, the order of Chaudhuri, J., 
set aside and the attachment cancelled. 

Chitty, J . — I agree for the reasons 
given by the learned Chief Justice that 
the question referred to us should be 
answered in the negative. I have nothing 
further to add. 
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N. R. Chatterjea, J. 

the same opinion. 
V.B./k.K. 
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1 am also of 


Appeal allowed. 
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CHArDHURI and Newbould, JJ. 
Protad Chandra Mondal and others— 

Plaintiffs— Appellants. 

V. 

Mo/iend) a Lai Mondal and ot/iers 

Defendants- Respondents. 

Appeal No. iC86 of 1912, decided on 
nth February, 1916, from the Appellate 
Decree of Dist. -Tudge, Birbhoom, dated 
Sth March. 1912. 

(a) Bengal Tenancy Act, (8 of 1885), S 3— 
SUtus of tenant-Determination of-Documenl 

creating tenancy showing its nature clearly- 

bubsequent conduct and dealing of tenant need 

not be considered. 

In determining the status of a tenant under the 

liengai Tenancy.Act, if the Inception of the ten- 
ancy IS clear and the document creating the ten- 
ancy show.s what It is, subsequent conductordeal- 
jngs of the tenant need not be considered It 

IS only when no dear conclusion can be ardved 
at from the document that subsequent conduct 
or dealings are necessary to consider. 

fl*- 497. C. 2.j 

(b) Bengal Teoancy Act (8 of 1885), S. 3— 

Entire village compri.mg of 500 bighas let out 

“h persons residing-Document not clear 
— tleid tenancy was under tenure. 

An entire village comprising about coo 6 ie/ias 
where persons were residing, was let out to a 
tenant and the document creating the tenancy 
did not clearly show whether the tenancy was a 
raiya^i holding or a tenure. 

Htld, that under the circumstances the ten- 
ancy was an under tenure. (P-497, C -» ] 

Dwarka Nath Chakrabarty and Mohini 
Mohan Chakrabartly-foT Appellants. 

Broja Lai Chakrabarty and Harendra 
ISaik for Respondents. 

Judgment.— Plaintiffs Nos. i to 3 are 
purchasers from one Piru Manjhi and 
plaintiff No. 4. is a purchaser from the 
other plaintiffs. The purchase of the 
former was on the 21st Falgoon, 1305. 
Defendants Nos. i to 3 are purchasers 
from one Indra Dass. The other defend- 
ants are settlement-holders. They are 
in possession. Ihe defendants’ purchase 
was on the 28th Aswm, 1302. Indra 
Dass was admittedly a tenure-holder 
directly under the proprietors. The whole 
question involved depends upon the 
ascertainment of Piru Majhi’s right. If 
he was a tenure-holder, the plaintiffs 


should succeed. If he was an ond^r-raiyat 

occupancy raiyat the suit 

should fail. 

Piru’s title-deed. Exhibit D. is a 
abuliyat of 1292 executed in favour of 
Indra Dass. It appears from the kabuliyat 
at the whole of Mauza Ranjannagore 
\\as let out to Piru excepting the joie of 
Bakaranata Bagdi. The area appears to 

be about 500 The learned Sub- 

ordinate Judge found that there were 
some banthaland Bhuia residents at 
Ranjannagore before Piru took settle- 
ment and Piru was himself a resident of 
Ranjannagore when he executed the 
^^bul^ijat. ['ht document is headed as 

jamar kabuliyat patra. It is 
clear from the document that the interest 
whatever It was to be heritable. There 
Js not a word in the whole of the docu- 
ment that the land was let out for pur- 
poses of cultivation. '1‘here is a passage 
■n the document which has been trans- 
mied thus— I shall attend to the several 
duties appertaining to the Police.’' It 
appears that Bakranata long prior to the 
ate of this document had obtained a 
lease from the proprietors, then repre- 
sented by the Court of Wards, which 
accounts for the exclusion of h\s jote. 

Ihe learned Subordinate Judge came to 
the conclusion that Piru’s right under the 

that of an under-tenure-holder. 

I he learned District Judge has held in 
appeal that Piru's tenancy was a raiyaii 
holding and not a tenure on the follow- 
ing grounds : J'hat the word '^horja" 
although it means “under” or “subordi- 
nate the settlement created was not the 
interest of a tenure-holder, because (r) 
the plaint alleged that the word ^'korfa'* 
ad been used in the paitah erroneously, 
advantage having been taken of Piru’s 
^norance who was not in fact a **korfa- 

Piru’s sale-deed to the 
plaintiffs Nos. i to 3, Indra Dass’ inter- 
est IS described as madhya sa/wa,’* 

mterest or tenure, but that 
ndra Dass’ interest was certainly not 

or a middleman’s interest, 

Ul Phat in various subsequent documents 
^ iru s interest has been recited as 
pfajai satwa*' and that in particular 
plaintiff No. i in a deposition so late as 
Jhe 24th May 1904 stated that Piru’s 
interest was a transferable occupancy 

infers that the 
plaintiffs have purchased only an 

occupancy holding. In discussing the 
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question as to what the tenancy was 
at its inception, he says he has 
arrived at the above conclusion, that 
was a raiyati tenancy, by a process of 
exclusion from the documents above 
mentioned. He further says that “ by 
consideration of the positive side of the 
question he arrives at the same con- 
clusion. He finds that the object of 
taking the land was to bring it under 
cultivation not by establishing tenants 
on It, but by members of his family and 
that Piru “ was a man of the cultivating 
class and that the persons who were 
sought to be proved as tenants were ail 
his relations^ and the inference was more 
in favour of his having taken their assis- 
tance as members of a family in bringing 
the land under cultivation than of his 
having settled them as tenants within 
the meaning of the Bengal Tenancy 
Act It is not disputed that the law 
relating to the matter as it stands at 
present, is that if the inception of the 
tenancy is clear, and the document creat- 
ing the tenancy shows what it is, subse- 
quent conduct or dealings need not be 
considered. It is only when no clear 
conclusions can be arrived at from the 
document that subsequent conduct or 
dealings are necessary lo consider. The 
learned Vakil who has very ably sup- 
ported the judgment of the District 
Judge, submits that although there is 
nothing in the document expressly stating 
that the settlement was for the purpose 
of cultivation, yet such an inference is to 
be drawn from the fact that Pirus occu- 
pation is described m it as that of a 
cultivator. The expression, however, in 
the document is that his occupation was 
aril cultivation, etc. He next 
submits that although an inference may 
be drawn from the document that the 
settlement is heritable, yet there are no 

TW? making it heritable. 

that the clause about the Police 

service has not been happily translated 

as according to him, it really means that 

ne IS to assist the zemindar in rendering 
Police service. ^ 

I hen he relies upon the following 
clause in the document, arguing that 
It cannot refer to a permanent tenure: 

‘’f “"y increase in the ‘ Ura 
and kadar I shall add the amount 
over the rent and pay accordingly. ” 

He translates the expression " bira” 
as succession of crops and ** kadar*’ 

1916 Cal .— 63 & 64 


as rates. I'he appellants have tran.s- 
lated it as meaning area and rates. 
The clause appears to mean “ if there is 
improvement and the value of the land 
increases, i will pay more,’ but this 
clause does not in our view allect the 
general import and intendment of the 
document, namely, that it created a 
heritable under-tenure. 

It appears that the learned Judge has 
wholly overlooked the fact found by the 
Subordinate Judge that there were 
Sanlhal and Bhuia residents in the maxiza 
before Piru took settlement and that Pini 
himself was a resident. He does not 
say he was a cultivator, but a man of the 
cultivating class. He established husteen 
and tenants, and tenants were there 
before him. The document according toi 
us shows that an under-tenure was 
created. If it was merely a raiyati 
settlement, as now argued, there would 
be no meaning in the expression "korfa.** 

The learned Vakil says that it is to be 
understood in the sense that the tenant 
was under or subordinate to the 
grantor, as he was to pay rent to him, 
This seems to us to be a misapplication 
of the word. It is not used ordinarily 
in that sense. 'Phe tenure is clearly 
heritable and the clause about the Police 
service supports the conclusion that a 
permanent undertenure was created. 
The presumption arising out of the area 
settled is no doubt rebuttable, but we do 
not see that it has been rebutted. An 
entire village where persons were resid- 
ing was settled. Subsequent admissions 
or statements made by Piru or the plain- 
tiffs do not in our view affect the question. 
VVe know that transferable occupancy 
rights are often more highly valued by 
the tenants than under-tenures. We, 
therefore, confirm the decision of the 
learned Subordinate Judge and decree 
this appeal with costs. 

V.H./R.K. 

Appeal decreed. 
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Sanderson, C. J. and Mookerjee, J. 

Panchkori Ghosh^ Plaintiff — Apnel- 
lant. 


V. 


Hari Das Jati and ano^Aer - Defen- 
dants — Respondents. 

Letters Patent Appeal No. 52 of 191 1. 
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decided on gth May, 1916, against the 
Decree of Coxe, J.,' dated 22nd Feb- 
ruary, 1911. 

(a) Bengal Tenancy Act (8 of 1885), Ss. 170 and 
171— Rent decree against (enant—Order for sale 
—Deposit by fictitious mortgagee— Suit for 
recovery of deposited anoount— Held plaintiff 
was not person having “‘interest voidable under 

Claim was not enforceable either under 
S. 69 or 70, Contract Act (1872). 

DctVnUants’ holding having been advertised 
lor .>ale in execution of a rent-decree against 
them, plaiutift dcpo>ited the decree amount into 
Cuurl under S. 171 of the Hengal Tenancy Act. 
alleging that he was mortgagee in respect of the 
property and was, tliereiorc. interested in pre- 
venting tlie sale. The defendants objected that 
the alleged mortgage was a forgery and that 
plaiiuiri had no * interest voidable on the sale ’ 
within the meaning of S. 171 The Court, how- 
ever. accepted the payment as the plaintiii' wa> 
a mortgagee on the face of his deed of mortgage, 
receiving to parties the right to fight out the 
otlier 'jucscion> in a separate suit. The plain- 
tiff then ^ucJ on hi- mortgage and the suit was 
dismi-^sed on the ground that the mortgage docu- 
ment was a concocted one. In the present 
.iction for recovery of the money deposited in 
( “ourt: 

(1) that the plaintiff was not a person 
having an ‘ interest voidable under the sale* 
within tlie meaning of S. 171 of the Bengal 
Tenancy Act and should n >t have been allowed 
10 make the deposit; (I>. 4^,^, (j. i.j 

(2) that the claim was not enforceable either 
’under S. 6g or S. 70 of the Contract Act. 

. ^ 49 b. C. 2.J 

* (b) Contract Act (9 of 1872), S. 70— To entitle 
person to claim benefit of S. 70, payment must 
have been lawfully made. 

To entitle a person to claim the benefit of 
S. 70 of the Contract Act, the payment must 
have been liwfuUy made, that is, by a person 
having a lawtui interest in making it and not 
•some interest from the point of view of the 
jjayer. 2 C. L. J. jn. foil. (P. 499. C. i.j 

(c) Contract Act (9 of 1872), S. 70— Person 
enjoying benefit of non gratuitous act— Obliga- 
tion to repay must be express or implied. 

The obligation to repay by a person enjoying 
the benefit of a non-gratuilous act under b. 70 
of the Contract Act should not be determined 
by nice consideration of what is fair or proper 
accordingto thehighest morality. Theobligation 
must be either express or implied, and does not 
arise from the fact that the person who is asked 
to repay was benefited by the payment, espe- 
cially when he entered a protest against the pay- 
ment at the earliest opportunity. 2 I. A. 131 
(P. C.). ref. to. [P. c. 2.] 

Baidya Natk Dutt and Tarakeswar Pal 
Chowdhuri — for Appellant. 

Bepin Behari Gkose (Sr.)— for Respon- 
dents 

Sanderson, C. J. — In this case there 
has been an appeal from the judgment 
of Mt. Justice Coxe by the plaintiff, 
and the circumstances of this case are 
to my mind somewhat extraordinary. It 


appears that on the 4th August, 1904, 
there was alleged to have been made a 
mortgage by the defendants in this case 
in favour of the plaintiff of certain pro- 
perty, which need not be more specifi- 
cally described. After that mortgage 
the zemindars brought an action against 
the defendants for rent and obtained a 
decree, and were proposing to sell the 
defendants interest for the purpose of 
realizing their decree. Subsequently on 
the 17th of January, 1907, the plaintiff 
made a deposit of Rs. 284 in the Court 
in which the decree by the zemindars had 
been obtained, and it is for the recovery 
of that amount that the present suit was 
brought. 1 he deposit was made under 
somewhat peculiar circumstances. As 
has been pointed out by my learned 
brother, Mr. Justice Mookerjee, it was 
made in the first instance by the plaintiff 
e.x par/e ; then the defendants appeared 
upon Uie scene, and objected to the 
plaintiff making that deposit on the 
ground, as they alleged, that the 
plaintiff had no interest in the property, 
that he was not a mortgagee and that he 
ought not to have been allowed to make 
the depo.' it ; and a note which was made 
on the record is as follows; 

As the third party appears on the face of the 
document to be a mortgagee the amount deposit- 
ed by him may go to satisfy this decree. As 
to whether ihedocument is really forged or not 
or as to whether the third party is really entitled 
to deposit the money or his deposit amounts to 
a tolutuary payment are questions which would 
be decided in a regular suit between the judg- 
ment-debtor and the third party and cannot be 
looked into in this e.xecution case.” 

1 herefore, it is obvious to my mind 
that the defendants, upon this deposit 
being brought to their notice, put in an 
upon the ground that the plain- 
tifts alleged mortgage was not a mort- 
gage at all, but that in fact it was a 
forged document and that the plaintiff 
had not paid any money to the defendants 

in respect of the document. 

Now, the first question that arises upon 
that is, whether in those circumstances 
the plaintiff can be said to be a person 
who comes within S. 170, paragraph (3) 
of the Bengal Tenancy Act, which runs as 
follows : 

” The judgment-debtor, or any person having 
in the tenure or holding any interest voidable on 
the sale, may pay money into Court under this 
section.” 

Now it appears that when the matter of 
the validity of the mortgage came to be 
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investigated by the Court in a mortgage 
suit which the plaintiff brought in 1907, 
a turned out that the first Court held that 
a was not satisfied that the defendantshad 
ever executed the mortgage at all and that 
It was quite satisfied that the plaintiff had 
not made any payment in respect of the 
alleged mortgage and the second Court, 
to whose decision of course we must have 
most regard as far as the facts are con- 
cerned, held that that document was a 
concocted document. Under those cir- 
cumstances, and having regard to those 
facts, the plaintiff' being simply a holder 
of a document which the Court has found 
to be a concocted document, and he being 
a person who had advanced no monej' to 
the defendants, is it possible for us to say 
that he is a person hav'ing any 

pnterest voidable on the sale?” In 

my judgment it is sufficient only to 
state the facts to show that it is not pos' 
sible for us to say that he is such a 
person, and, therefore, he ought not 
to have been allowed to make the depo- 
sit under the procedure provided bj' 

S. 170 or S. 171 of the Bengal Tenancy 
Act. 

Then it is said that the plaintiff comes 
within either S. Cg or S. 70 or perhaps 
both of the Contract Act of 1872. In 
order to come within S. 69, the plaintiff 
must show that he is a person who is 
interested in the payment of the money 
which another was bound to pay : or if 
he is to come within S. 70 he must be a 
person who lawfully paid for the defen- 
dant not intending to do so gratuitously 
and that the defendants has enjoyed 
the benefit of such payment. In my 
judgment, having regard to the facts 
which I have stated, he does not come 
within either. 

I he test as regards the meaning of the 
word lawfully ’’was laid down by my 
learned brother, Mr. Justice Mookerjee, 
in the case of Baja Bikunto Nath Dey 
Bahadur v. Udoy Ckand Maiii (i):- 

70 of the Cont 
ract Act IS not merely a surplusage. It must be 

considered in each individual case, whether the 
person, who made the payment, had any interest 
in maktngtt\ if not, the payment cannot be said 
to have been made lawfully. 

I expect my learned brother would 
agree with me, when I say he meant 
had any lawful interest in making it ” 
because having regard to the judgment 


which was delivered in the mortgage 
suit, It seems to me that the plaintiff in 
this case had a very considerable 
interest in making this payment ; for his 
scheme seems lo have been that he had 
bought adjoining land, and he hoped 
that if he could get the Court to hold 
that the forged mortgage was a valid 
mortgage and then when the zemindar 
brought a suit for rent, and the tenant 
was not able to pay the rent, he could 
step in on the basis of his mortgage 
and might thereby obtain possession 
of the adjoining land and might u-et 
that which he desired to obtain thc^e- 

an interest from 
his own point of view in making the 

payment, but in my judgment it must 
mean lawful interest : and having regard 
to the facts which I have stated, 

I do not think that the plaintiff had 
such an interest. This is quite suffi- 
cient for the decision with regard to 
b. 69, at which the learned judge 
has arrived. 1 do not think that 
the plaintiff was interested in the pay- 
ment of money within the meaning of 

b. 69, nor was the payment ‘ lawful ’ 
within the meaning of S. 70. 

Stress is laid upon the fact that the 
defendants having had the benefit of the 
payment, they are liable. 1 am not sure 
how the matter stands in that respect 
But assuming for the sake of argument 
that they have benefited by the payment, 

I think that is not sufficient to bring the 
case within the meaning of S. 70, because 
It is pointed out by the Privy Council in 
the case ol Bam Tuhul Singh v. Biseswar 
Lai Sahoo (2), the passage to which I 
wish to refer being at page 143 that— 
even if this were true, it is not in every 
case in which a man has benefited by the 
money of another, that an obligation to 
repay that money arises. The question 
is not to be determined by nice consider- 
ations of what may be fair or proper 
according to the highest morality. To 
support such a suit there must be an 
obligation, express or implied, to repay,” 
How can it be said in this case that there 
was either an express or implied obli- 
gation to repay when the defendants at 
the first opportunity after it was brought 
to their knowledge that this deposit was 
made by the plaintiff went to the Court to 
protest against the making of the deposit 

(2) (1874-73) 2 I. A. 


131=23 W.R. 30s (P.C,). 
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on the ground that plaintiff had no inter- 
est to make the deposit, and that the 
mortgage was a forged mortgage? Hav- 
ing regard to those facts it is impossible 
to say that this payment was made upon 
the implied undertaking to repay. 

On these grounds I think that Mr. 
Justice Coxe s judgment was correct, and 
this appeal ought to be dismissed with 
costs. 

Mookerjee, J. — I entirely agree. 
v.B./r.k. 

Appeal dismissed. 

A. I. R. 1916 Calcutta 500(1) 

CUATTKKJEE AND BE.VCHCROFT, JJ. 

Upendra Mohansaha Chowd/iary and 
ot/icrs - Creditors — Appellants. 

V. 

Brindahan Behari Saha Promanik 

Petitioner in Insolvency — Respondent. 

Appeal No. 478 of 1913. decided on 
4lh I-cbruary, iqi6, against the Decree 
of Dist, Judge, Mymensingh, dated 21st 
Jt’ly^ 191.3- 

Provincial Insolven cy Act (3 of 1907). S. 36- 
Certain transfers reported by Receiver to be 
void — Proper course is to issue ootice upon 
traosferees to show cause why transfer should 
not be annulled under S 36 -Case should not 
be sent for inquiry, to lower Court. 

A District Judge, on the report of a Receiver 
that certain transfers made by an insolvent are 
void under S. 36 of the Provincial Insolvency 
•Vet, luis no jurisdiction to send the case for 
inquiry uj a Munsif. The proper order to make 
on such report is to is.sue notice upon the trans- 
ferees to show cause why the transfer should not 
he annulled under S. 3C. [P. 500, C. 2.] 

Manmot/ia Aatk —for Appel- 

lants. 

Satish Chandra Chowdhury —ior Res- 
pondent. 

D. Chatterjee, J. — I’his appeal arises 
out of an application under S. 36 of the 
Provincial Insolvency Act made by some 
creditors of the insolvent, on the allega- 
tion that the insolvent had within two 
years of the insolvency order made a 
fraudulent transfer of his property. Upon 
notice to the transferees the learned 
Judge held that the proper persons 10 
make an application under S- 36 is the 
Receiver only and that, therefore, the 
creditors must move the Receiver to 
make an application. Subsequently he 
received a report from the Receiver 
supporting the application of the appel- 
lants and also making an allegation 
against the insolvent. He then sent the 


case down to the Munsif of Tangail for 
an enquiry. Upon perusal of the report 
of the Munsif, he ordered regarding the 
properties mentioned in 5a and 56 of the 
report to call upon all persons interested 
in the case to show cause whv the said 
properties should not be included in the 
list of assets of the insolvent and sold by 
the Receiver. In the first place, we do 
not see under what law reference was 
inade to the Munsif. The further order 
that was made upon the receipt of the 
report is also not quite accurate. The 
order should have been in accordance 
\mh the terms of S. 36, why the transfer 
s ould not be annulled. Now as the case 
has proceeded to that stage and the 
learned Judge has, upon the report of the 
Receiver, made an order purporting to be 
under S. 36, we direct that he shall 
proceed with the case after issuing fresh 
notice upon the transferees to show cause 
why the transfer should not be annulled 
under S. 36 of the Provincial Insolvency 
Act and upon hearing such cause as may 
be shown, he will pass the necessary 
order under S. 36. The case having pro- 
ceeded so far. it is not necessary to make 
any further remark upon the procedure 
followed. We direct that the appeal be 
disposed of in accordance with this judg- 
ment and the record be sent back to the 
I.)istrict Judge. 

Me make no order as to costs in this 
Court. 

Beachcroft J.— I agree. 

V.B./R.K. 

Record sent back^ 

A. I. R. 1916 Calcutta 500 (2) 

Fletcher and Richardson* JJ. 

Pormeshwar Dubey and others — Defen- 
dants — .A,ppellants. 

v. 

Gobind Dubey and others — Plaintiffs — 
Respondents. 

Appeal No. 48 of 1913, decided on 
30th July, 1915 from the Original Decree 
of Sub-Judge. First Court, Muzafferpore, 
dated 31st January, 1913. 

(a) Hindu Law — Partitioii^Suit for— 
shara family —Previoot partition allafad by- 
defendant — He most prove it. 

In a suit for partition by a member of a 
Mttakshara family, the onus is upon the defen- 
dant, contesting the suit on the allegation that 
there has been a previous partition, to prove 
such partition. [P- 503, C. 1.] 
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(b) Hindu Law — Partition— Suit for — Miiakm 
shara famiiy»*Only account harta is liable for 
4$ as to existing state of property divisible. 

In an ordinary suit for partition of joint 
family property in theabsence of fraud or other 
improper conduct, the only account the karta is 
liable for is as to the existing state of the pro- 
perty divisible. The parties have no right to 
look back and claim relief against past inequality 
of enjoyment of the members or other matters. 
9 W. R. 483; 13 W . R. 75 (F. It.); 5 Bom. 5S9 ; 
17 Bom. 271 ; 22 Mad. 470 (P. C.) ; 28 Bom. 201 
and 32 iMad. 271, ref. to. [P. 502, C. 2.] 

(c) Hindu Law — Partition— Suit for— State- 
ment of fCaria as to what property consists of is 
not conclusive — Enquiry must be ordered by 
Court. 

The statement of the karta as to what the 
family property consists of, is not conclusive. 
Enquiries usual in partition suits must l)e direct- 
ed by the Court to discover what in fact the 
property consists of irrespective of what the 
iar/a says it to be in a suit for partition by a 
member of a joint Hindu family. (P. 503, C. i.j 

HqaIi Behary Ghosh and Gour Chandra 
Pa 2 — for Appellants. 

Dwarkanath MiUer, Baikuntha Nath 
Mitter^ Shivanandan Bay and Baidyanath 
Narayan Singh — for Respondents* 

Fletcher, J. — This is an appeal by 
the defendants against the judgment of 
the learned Subordinate Judge of 
Muzafferpore, dated the 31st of January, 
« 9 i 3 - 

riie plaintiffs brought the pre.sent suit 
for partition. 'I'he defence was that a 
partition took place between the parties 
in the year 1305. 

The learned Judge found that there 
was no such partition. Fhe defendants 
•called a considerable body of evidence 
to prove the story set up by them. The 
learned Judge, however, remarked 

“ The story of division and separation in 
130S is, therefore, a myih . . . i entirely 

disbelieve the witnesses examined by the defen- 
dants and find that there was no partition in 

*305 

The defendants have asked us to 
dissent from this finding of fact by the 
learned Judge. Jn the first place it seems 
highly improbable that the partition, if 
there had been one, could have taken 
place as long ago as the year 1305. No 
reason is given why a partition, should 
have taken place at that date. There is 
no document from which it could be 
inferred that a partition took place as 
long ago as the year 1305. The story 
set up by the plaintiffs that the plaintiff 
No. I separated in mess from the defen- 
■dants in 130Q has been accepted by the 


Judge and so far as I could gather from 
the learned Vakil of the defendants- 
appellants, he only faintly challenged 
the fact that the separation in mess 
took place in 1309. But he asked 
us to use the separation in mess in 1309 
as proof or at any rate very strong evi- 
dence of a partition, 'i'he case of the 
defendants is not, however that there was 
a partition in 1309 and they must stand 
or fall by the case they put forward in 
their oral evidence. The defendants have 
kept back the books of account. 'I'hese 
books would be of the greatest value if 
they had been produced. Take for 
instance the question as to the expenses 
of marrying the daughters of the plaintiff 
No. 1. The case of the defendants was 
that the plaintiff No. i had raised a loan 
to marry his third daughter. I'he answer 
of the plaintiff No* i was that it was true 
that he borrowed money to marry his 
third daughter, but that his other two 
daughters were married at the expense of 
the family in 1305 and 1309. This, if 
true, shows that there could not have 
been a partition in 1305. The defend- 
ants by the production of the books of 
account could easily have shown whether 
or not the statement of the plaintiff No. i 
was correct. 

I hen the defendants produced certain 
sheahas in order to prove that the plaintiffs 
were in receipt of their share of the rents 
and profits from 1305. There can be 
little doubt that the learned Judge arrived 
at a correct conclusion when he found 
that these papers were fabricated. 

'I’hen again it is admitted that after the 
date of the alleged partition the plaintiff 
No. I and the defendants have brought 
suits jointly to recover rent in arrear. 
further it is not shown that any portion 
of moneys that have been realised under 
any of these decrees W'as made over to the 
plaintiffs. 1 he learned Judge also points 
out that the family clearly had a money- 
lending business and it is not alleged 
that the amounts due by debtors were 
partitioned. 

The forms of the road-cess returns do 
not support the partition alleged by the 
defendants. The matters relied on by 
the defendants are first the separation 
in mess. No doubt this is a matter for 
consideration but it is not conclusive. 
Further the separation appears to have 
taken place in 1309. Then the lease 
to the Dholi Factory and the mortgage 
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to Macken.;ie have been relied on. 

And also the application for registration 
by the^plaintiif Xo. i for registration of 
his share in .Mama Sardimal. The 
lease and mortgage do. no doubt, suggest 
that the plaintiff Xo. i had a separate 
share but m neither of these documents 
IS It stated that there had been a parti- 
tion between the partieb. 

With reference in the separate registra- 
tion of the name of the plaintiff No. i 
under the provisions of the Land Regist- 
ration Act. Sir Rash liehary Ghosh who 
appeared for the appellants very frankly 
informed us that we ought not to place too 
much stress on this matter, as he said it 
was matter within his own experience that 

‘ L families governed by 

the MUakskara I.aw applications were 
made for registration of distinct shares 
when admittedly there had been no parti- 
tion. Ihe appellants also rely on the 
opening of a separate account for pay- 
ment of Government Revenue by the 
plaintiff No. i with reference to certain 
of the mauzas. But this was only done 
after the defendants Nos. i and 2 had 
applied to have separate accounts opened 
m their names. Upon the whole I cannot 
hnd that on the documentary evidence 
the learned Judge ought to have believed 
the witnesses for the defendants who 
spoke to the actual partition in 1305 
1 he onus of proving the partition was 
clearly on the defendants and I am not 
prepared to dissent from the finding of 
the learned Judge that they have failed 
to prove the partition alleged. The 
point, however, that was chiefly in 
debate befofe us was as to the form of 
account to be ordered against the karta. 
Ihe learned Judge has ordered the 
defendant No. i to render account from 
the year 1283 corresponding with the 
year 1876, that is, the date when the 
defendant No. i became karta. The 
plaintiff No. i attained majority in 
the year 1889 or 1890. The question is, 
therefore, what is the usual form of 
account to direct against the karta of a 
Hindu joint family on a partition. The 
cases are not very numerous on this 
matter and are not easy to reconcile. The 
Jamiiy we are dealing with is governed 
by the Mitakshara Law. The earliest 
authority is a decision of Phear, J.. in 
Chtickun hall Singh v. Poran Chunder 
Singh (i). T his decision was explain- 

"TO (1868) 9 W. R. 483. 
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Court 

m Obho>/ Chunder Boy v. Pearee Mohun 
Gooho (,). But as I read the deci- 
sion of the Full Bench the decision 
o hear, J., was not overruled. In 

?r^i A'onerrav v. Gurrav (3). 

Melvill, .J,, observed : 


be. wf the mem. 

a d-IhV Hindu family, when making 

a part t.on, are entitled, not to an account of 

Lm hut to a division of the 

In the case of Damodardas Maneklal v. 
U/tamram Mayieklal (4). Sargent, C. J., 
commented on this oecision. His view 
w'as that the form of the account depend- 
ed on the circumstances of each parti- 
cular case. 'J’he learned Chief Justice 
seems, moreover, to have considered that 
^ e vill, J., had laid down that the mem* 
bers of the family were bound to accept 
the karta s statement as to what the pro- 
periy consisted of. But Melvill, J., was 
dealing with the form of the account not 
with the evidence the karta should give 
to vouch or justify the account. In the 
^se of Rnja Setrucherla Ramahhadra v. 
aja Setrucherla Virabhadra Syiryanara- 
(5). the Judicial Committee of the 
rivy Council appear to have assumed 
that in a partition the karta usually 
would only be liable to account as to the 
existing state of the property. In the 
case of Nami/an V. Nathaji 6) Chanda- 
varker, J., remarked. 

yifwe allowed it. we should be actingcontrary 

to the principle of law that in a partition suit 

no co-parcener has any right to an account of 
past transactions.” 

•A similar view was adopted in the 
Madras High Court in the case of Bala- 
f^ishna Aiyar v. Muthusami Iyer (7). 
The result of these authorities, I think, f 
IS that in an ordinary suit for partition,; 
in the absence of fraud or other impro ! 
per conduct, the only account the karta\ 
is liable for is as to the existing statCj 
of the property divisible. The parties 
have no right to look back and claim 
relief against past inequality of enjoy, 
ment of the members or other matters. 

But, of course, this does not mean that the! 
parties are bound to accept the statement! 

(2) (1870) 13 w. R. 75 (F. B.). 

(3) (1880-81) 5 Bom. 589* 

(4) (1893) 17 Bora. 271. 

(s) (i^9q) 22 Mad. 470=26 I. A, 167 (P. C.). 

(6) (1904) 28 Bom. 20I. 

(7) (1909) 32 Mad. 271=3 I. C. 878. 
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of the karta as to what the properties 
consist of. That would not be an account 
at all. The karta is the accountable 
parly and the enquiry directed by the 
iCourt must be conducted in the manner 
usually adopted to discover what in fact 
the property (not what the karta says it) 
now consists of. 

The decree of the lower Court must be 
varied by ordering an account of the 
existing state of joint property in lieu of 
that ordered by the learned Judge. 

The plaintiff No. i admits that he has 
received certain moneys forming a portion 
of the joint estate. The plaintiff No. i 
must account for these moneys. 

Subject to these remarks the judgment 
of the learned Judge in the Court below 
must be affirmed and the appeal dismiss* 
ed. There will be no order as to the 
costs of the appeal to this Court. 

Richardson, J. - 1 am of the same 
opinion. As to the form of accounts the 
order , which we propose to make is 
supported by the case of Sookhmoy 
Chunder Dass v. Srimati Alonohurri 
Dasi (8). 

V.B./R.K. 

Appeal dismissed ; Decree modified. 

<8) (1884-85) 12 I. A. io3(P.C.). 
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Chatterjee and Mullick. JJ. 

Jogendra Nath Dey and others — Plain- 
tiffs — Appellants. 

v. 

Gour Singh Mura — Defendant— Res- 
pondent. 

Second Appeal No. 1775 of 1913, 
decided on 2nd September, 1915, against 
the Decree of Dist. Judge, Manbhoom, 
dated 8th March, 1913. 

(a) Chota Nagpur Tenancy Act (6 of 1903), 
81,83 and Suit for arrears of rent decreed 

D*f®re operation of Act — Execution applied for 
after Act Proceedings are governed hw provi- 
sion of Act— Act 10 of 1859. 

Where a suit for arrears of rent was brought and 
a decree was obtained under Act X of 1859. and 
the execution of the decree was applied for after 
the Chota Nagpur Tenancy Act came into force: 

Held^ that the execution proceedings must be 
governed by the provisions of the Chota Nagpur 
Tenancy Act. as the suit having terminated with 
the decree, the application for execution al- 
though an application in the suit, was a separate 
proceeding. (P. 504, C. i.] 

(b) Chote Nagpur Tenancy Act f6 of 1908), 
Sfa 83 ftod 87~'S€ttl6iiidit procMdiiig$****Doci^ 


sion of dispute whether tenant is nnnuian 
khutitkaddar — Settlement Officer has jurisdic- 
tion to record tenant as mundart khunihaitdiif. 

A Settlement Ufhcer has jurisdiction t«> record 
a tenant as mundun khuntkattdar in a sctlk- 
ineiit proceeding under the Chota Nagpur 
Tenancy Act on deciding a dispute undui 
S. 83 of the .Act Ijctween the tenant \vhi> 
claimed to be a mundari khutitkati tenant 
aiui tlie landlord who said he was not although 
there was no suit l)etween the parties under S. 87 
which the Settlement Othcer was called upon to 
decide. fp. 504. C. i & 2. 

Bepin Behari Ghosh - for Appellants. 

Mohendra Nath Boy and Abani Bhusan 
Mukerjee for Respondcni.s. 

D Chatterjee, J. — 'J'he ancestor of 
the plaintiffs purchased Mauza Urma in 
execution of a rent-decree in 1880. The 
defendant held some lands in the mauza 
and in 1905 he gave a kabuliyat to the 
plaintiffs in respect of 23 plots of land at 
a consolidated rate of rent. He fell into 
arrears and on the 21st of December. 1909, 
the plaintiffs brought a suit for rent under 
Act X of 1859 and obtained a decree, in 
themeantimeon the 22nd December, 1909 
the Chota Nagpur Tenancy Act was 
applied to the District of Manbhoom. 
Execution was taken out of the rent-decree 
obtained by the plaintiffs and the holding 
of the defendant was sold on the ist of 
August. 1910, and purchased by the plain,- 
tiffs, who took delivery of possession from 
the Court in February, 1911. In the 
meantime settlement proceedings were 
going on under a notification made in 
September, 1909 (evidently under Chap- 
ter X of the Bengal I'enancy Act which 
then applied). The Chota Nagpur I'enancy 
Act having been applied from December 
1909, the settlement operations were 
continued under this Act and the plain- 
tiffs applied for the record of their names| 
as owners by purchase of these 23 plots: 
of land. The defendant set up a mundari- 
khuntkati right and the Settlement Officer 
held in his favour and recorded him as' 

I * 

the mundari khuntkatidar in March 1911, 
and the Record of Rights was finally 
published on the 17th November, 1911. 

The plaintiffs brought this suit in. 
September, 19 ii for declaration of titl^ 
to and recovery of possession of the said 
23 plots. The Court of first instance gay^ 
a decree to the plaintiffs, holding that the : 
entry in the Record of Rights was with;-’ 
out jurisdiction. The lower Appellate' 
Court has. reversed the decree of the.' 
first Court, holding that the lands were 
really the mundari fihuntkati lands of 
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the defendant, that the Settlement 
Officer had perfect jurisdiction to make 
the entry that he did make and that 
as these ri^tts are not transferable 
the plaintiffs have acquired no right to 
the lands. 

I'he rent suit of the plaintiffs was 
brought under Act X ot 1859 and the 
decree was obtained under that Act. The 
jexecution of the decree was evidently 
japplied for after the new Act came into 
joperation. 'I'he execution proceedings 
must, therefore, be governed by the new 
Act, Deb Aarain D/dt v. Narendta 
Arishna (i). The new Act could not 
certainly affect pending proceedings and 
it did not affect the suit: but the suit 
terminated with the decree and the 
application for execution, although an 
application in the suit, was a separate 
iproceeding. That seems to be the result 
of the Full Bench case. Now under this 
Act. S. 250 (i), a mundari khinitkud pro- 
perly is not saleable either by private 
sale or in execution. 'I'he property in 
this case has been found to be a mundari 
khuntkaiidari property first by the Settle- 
ment Officer and later by the lower 
Appellate Court, which relies upon the 
Record of Rights as conclusive evidence 
under S. 256. It is contended, however, 
that the Settlement Officer’s order is 
without jurisdiction and the Record of 
Rights is, therefore, a nullity. Under 
S. 81 the Settlement Officer had to record 
{a) the name of the tcn.int or occupant, 
(6) whether the tenant was a tenure- 
holder, k/iuntkatidar, etc. Now the 
defendant was no doubt the occupant of 
the land at the time as found by the 
Courts below and the Settlement Officer 
was bound to record his name as the 
person in occupation. Being in occu- 
pation he claimed to be a mundari khunf- 
kati tenant and the landlord said he was 
not. 'I’here was a dispute under S. 83 
and the Settlement Officer decided in 
favour of the defendant. 'I’he Settlement 
Officer was competent to decide a suit 
under S. 87 as to whether the relationship 
of landlord and tenant existed or whether 
the land was held rent-free. There was 
no such suit in this case, but the provi- 
sion for such a suit implies that the 
Settlement Officer has to decide such 
questions in making his record. I am 
,not, therefore, prepared to say that 

(1) (1889) 16 Cal. 267. 


the Settlement Officer had no juris- 
diction to record the defendant as a 
mundari khuntkati tenant. If the pro-i 
perty was of this description, it was not 
saleable and the sale that was held was 
ineffectual to pass any title. 

As the Choia Nagpur Tenancy Act was 
extended to Manbhoom before the plain- 
tiffs acquired any right by purchase, they 
cannot complain that any vested right of 
theirs has been interfered with. In this 
view of the case I w'ould dismiss the 
appeal. Ihe defendent is responsible 
for not taking the objection of his mtm- 
dari right in proper time and I think each 

party should bear his own costs in all 
Courts. 

Mullick, J. — i agree. 

V.H./K.K. 

Appael dismissed 
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Holmwood and imam. JJ. 

Mu/iammad Abdu/ Defendant 

— Appellant. 

V. 

rfaan C/nindra Plaintiff“Res- 

pondent. 

Appeal .\o. 229 of 1913, decided on 
21SI January, 1916, from the Original 
Decree of Special Land Acquisition 
'fudge, dated 8th March, 1913. 

(a. Civil P.C. (1908), S. 11 -Matters directly 
and substantially in issue -Question depends on 
whether parties and Court have dealt with 

matter as there was relief claimed in respect 
of It 

1 he question what was “the matter directly 
and suhstantially in issue” in a previous suit 
depends on whether the parties to the suit and 
the Court have tlealt with the matter as if there 
was a relief claimed in respect of that matter 
also, that is tr) say, though the matter was in 
the first instance brought in issue as ancillary or 
Incidental to the matter in respect of which 
relief was claimed, it was dealt with and decided 
as if it formed a direct and principal issue in 
‘he suit. [P. 505, C. 2.] 

(b) Civil P. C. (5 of 1903), S. 11 -Incidenlal 
findtog not 00 questioo directly and substan- 
tialiy in issue is not rt-s judicata. 

An incidental finding as to the boundary of a 
plot of land not on a question directly and 
substantially in issue in a previous suit, is not 
res judicata as regards the question of title to 
that strip in a subsequent suit between the 
same parties. 2 C. L. J. 540, ref. to. 

rP.503.C. 2.] 

Zdhid — for Appellant. 

D. N. BagcAi and Puma GAandra Boy 
—for Respondent. 


ifD. Abdul Qadir v. 

Judgment. — This is an appeal from a 
decision ot the Special Land Acquisition 
Judge on a reference from the Collector. 
The reference has not been printed and 
we do not really know what it was. I'his 
omission and the extraordinary manner 
in which the documents of the contesting 
parties have been intermingled in the 
paper-book and statements vitiated by 
the omission of negatives in printing have 
caused us much difficulty in disposing of 
the appeal ; a difficulty which has not 
been rendered lighter by the order in 
which the learned Counsel elected to 
argue the appeal. Among the points that 
arise in the appeal are a question of res 
judicata and one of adverse possession. 
The first, which is a bar at the outset, 
was not argued until the whole record 
had been placed before us and the appeal 
argued on the question of title. The 
second, which is the only point in the 
case that has any real substance in it, 
was not brought forward till the very end 
of the argument on the second day. 

1 he question in dispute appears to be 
a claim to one and a half cotta/is of land 
in Sealdah by two rival claimants, of 
whom the appellant is claimant No. i. 
The learned Judge has found that the 
title is and has been all along with 
claimant No. 2, the respondent Jnan 
Chandra Pal. He has incidentally found 
that no question of adverse possession 
arises as the land was lying waste. He, 
therefore, decided that Jnan Chandra 
Pal. claimant No. 2, was entitled to 
retain the compensation money for the 
acquisition of 14 cottahs 5 gundas 2 
coivries and 6 dams of the plots in dispute, 
while his co-sharer in title not having 
made any claim to the balance the 
Collector's award giving it to claimant 
No. I would be undisturbed. Against 
this claimant No. r has appealed and his 
learned Counsel has formulated two 
questions for our consideration in the 
first instance. The first is that the 
appellant will be able to show that 
Manik Lai Dhar has no title and that he 
was never in possession and the second 
point is that the appellant was in 
possession both by adverse posses- 
sion and bj' purchase. The agreement 
addressed to us was chiefly on the 
question of title, and we are, after going 
through all the documents and facts set 
before us, able to agree with the learned 

Judge in the Court below that there can be 
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no doubt as to the title of Manik Lai 
Dhar to the land in dispute and as to the 
fact that this title had passed to Jnan 
Chandra Pal by foreclosure of a mort- 
gage of the land made by Manik Lai of 
his whole holding of some two feig'/iasodd 
in Survey No. 123. 

Against this in the last resort two 
curious objections have been taken by 
the learned Counsel, first, that the title 
to the whole strip of No. 123 south of 
the tank and its extension up to the canal 
road having been agitated before Mr. Roe 
in a suit between the parties in 1909 
about another plot (c) that appears to be 
in No. 124 and not in No. 123 at all, the 
finding of Mr. Roe that the southern 
boundary of Manik Lai's holding exclud- 
ed llte whole strip between the tank, with 
pacca wall to the east and to the north 
the burial ground and mosque to the 
south, would operate as res judicata inas- 
much as the plot now in dispute was 
included in that strip. The point of law 
was formulated by reference to the prin- 
ciple that the matter directly and sub- 
stantially in issue and not the subject- 
matter of the suit constitutes the tost of 
res judicata and the case of Sitanath 
Midda v. Basudeb 2 tlidda{i) was relied on. 
But this could only be argued by begging 
the question, what is the matter directly 
and substantially in issue, and this has 
been laid down in numerous decisions of 
their Lordships of the Judicial Com- 
mittee to depend on whether the parties 
to the suit and the Court have dealt with 
the matter as if there was a relief claimed 
in respect of that matter also, that 
is to say, though the matter was in 
the first instance brought in issue as 
ancillary or incidental to the matter in 
respect of which the relief is claimed it 
is dealt with and decided as if it formed 
a direct and principal issue in the suit. 
We have not got the plaint and written 
statement in that case. Nor does the 
question appear to have been raised in 
the lower Court, but from the issues 
framed and the judgment it is clear that 
the incidental finding as to the boundary 
was not (on sic) a question directly and 
substantially in issue, and furthermore 
as far as the facts are concerned it is still 
open to us to come to a finding upon them. 
The finding on the boundaries was based 
upon an erroneous view of the partition 

(0 (1905) 2 C. L. J. 540. 
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proceedings in 1901 which were not inter 
partes and upon a further erroneous view of 
the relation of Jnan Chandra J'al in the 
case as representing the estate of Manik 
Lai Dhar. He can in no sense be said to 
hold the land from Manik Lai Dhar. 
Ihere is, therefore, no possible ground 
tor applying the doctrine of res judicata. 

'I'he second point was that by partition 
.lanik Lai Dhar. the mortgagor, substi- 
tutea other security for the original 
security, which included the strip of land 
of which the plot in dispute forms a part, 
and omitting this strip altogether parti- 
tioned two blocks of the tank which 
formed part of Nos. 124 and 28 and were 
in his estate at ail. The case of 
Jdakim Lai v. /^am Lai (2) was cited for 
the proposition that a mortgagee is bound 
by a substituted security. Of course this 
ruling to which one of us was a party has 
no bearing on the case of a change in the 

substitution 

shown in the partition proceedings bet* 
\\’een Manik Lai Dhar and his minor co- 
sharer in 1901 is, as was found by 
1 ir. Beachcroft in 1907, very suspicious 
and undoubtedly done in collusion with 
the owners of Nos. 28 and 124 who were 
c aimant No. I’s vendors. It is perfectly 
clear that until 1901 the title to the 
whole of No. 123 was vested in Manik 
Lai Dhar; and Jnan Chandra Pal having 
never been a party to any of Manik Lai 
Dhars dealings with the appellants 
vendor or to the partition proceedings 
his title was never affected. In this view 
of the case the question of adverse 
possession does not really arise. The 
claim of the respondent w'as made in 
1912 and there is no evidence of any 
possession by the predecessors of appel- 
lant prior to 1901. 


opinion, unworthy of credit. The land 
he sold was the land he got from Abdul 
Khansamah in No. 123. For the first 
lime in a document of 1897 the east 
boundary was fraudulently extended up 
to the canal road and this has given rise 
to all the subsequent troubles and to the 
loss of plot (a), to which the respondent 
was unable to establish his title before 
Mr. Beachcroft. 6lill even in these two 

documenis. though the southern bound- 
ary IS defective, nothing that previously 
passed as No. 123 is excluded. An exami- 
nation of the facts and history of the 
case clearly exposes the clandestine 
understanding between the appellant and 
his predecessor and Manik Lai Dhar to 
defeat the just right of the latter's mort- 
gagee. Ue see no reason to interfere 
wuh the decision of the learned Judge, 
which is affirmed and the appeal is dis- 
missed with costs. 

Ihere is a cross-objection as to the 
small residue of the co-sharer. We find 
that the respondent has no locus standi to 
contest this matter. The title is found 
with a thiid party who is not a party to 
the proceedings and the possession is 
with the appellant. The decision of the 
claim to this small sum of money will in 
no way affect the title of the real owner 
if he is not the appellant. The counter- 
objection is also dismissed with pro- 
portionate costs. 

V.H./K.K. 

Both appeal and Cross'objection dismissed. 
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Teunon and Smither, JJ. 

Sarat Chandra Basu — Plaintiff — Peti- 
tioner. 


We may brieHy glance at the oral evi- 
dence given by the appellant. The 
municipal clerk of the Assessment De- 
partment shows, as the learned Judge has 
found, that Abdul Kadir never asserted 
any claim to Municipal premises No. 33 
in which the land in dispute is situ- 
ated until the year 1906. Before that 
Jnan Chandra Pal alone had been regis- 
tered. Abdul Kadir, the claimant No. 1, 
himself admitted on oath in 1908 that 
he had no interest in No. 123 in which 
the plot in dispute is admittedly situated. 
The oral evidence of Asadulla is, in our 

(2) (1907) 6 C. L. J. 46. 


V. 

(Sreemati) Sivarnomoye Ghose and others 

1 defendants — Opposite Parties. 

Civil Rule No. ro8o of 1915, decided 
on 22nd .August, 1916, against the Order 
of Sub-Judge, Faridpur, in Misc. Appl. 
No. 1 17 of 1914. 

Court-Few Act (7 of 1870), S. 7. (4l (c)-Sait 
for d^aradoa and perpetu^ iojonction abont 
certain land included in defendant's miras patta 
— Value for jurisdiction is valoe'of land in suit 
and not all included in miras patta tboogli 
effect of decree against defendant would annnl 
Patta. 

For the purpose of jurisdiction, a suit for 
declaration of title to land in plaintiff’s posses- 
sion and for a perpetual injunction against the 
defendant, who resists the plaintiff’s claim on 
the strength of a miras patta which includes the 
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land, is to be valued at the market value of the 
land actually in suit (and not at the market 
value of the whole area comprised in the miras 
patta, although the decision of the suit in the 
plaintitf's favour woulil have the effect of setting 
aside the tnirus pjtta as a whole). 

Asitd Runyan Gho$e—iox I'etitioner. 

Sarat Chandra Basak, Chandra Sekher 
Sen and Manmotha Nath Roy — for Oppo- 
site Parties. 

Judgment — In the suit out of which 
this Rule arises the plaintiff, as the 
owner in possession, sued for declaration 
of title, damages in respect of certain 
acts of trespass and an injunction. He 
valued the reliefs sought at Rs. i6o, 
namely Rs. 95 in respect of the injunction 
and Rs. 65 by way of damages. 

Both Courts below have held that the 
valuation of the suit should be the market 
value of the land to which it relates and 
as they have found this value to be 
Rs. 4,000, they have held that the suit 
is not triable in the Court of the Munsif. 

It appears that the plaintiff’s imme- 
diate predecessor was a lady. According 
to the plaintiff she had a limited interest, 
while the defendants apparently resist 
plaintiff’s claim on the strength of a 
miras patta executed by her. 

Both the Courts below appear to have 
supposed that the decision in this suit 
would have the effect of setting aside the 
miras patta as a whole and in valuing the 
suit, have, therefore, taken the value of 
the whole area comprised in the pntta^ 
while the suit in fact relates to but a 
small portion thereof. The plaintiff who 
is the petitioner before us contends that 
for the purpose of jurisdiction he has 
correctly valued the suit in accordance 
with the provisions of the Court Fees 
Act, S. 4, paragraph IV, Clauses (c) 
and (c2), and in support of his contention 
cites the case reported as Rari Shankar 
Dutt V. Kali Kumar Patru (i) also the 
cases reported as Ganesh Bhagat v. 
Sarada Prasad Mukerjee (2) and Phul 
Kumari v. Ohanshyam Misra (3). 

In support of the view taken by the 
Courts below the opposite parties have 
cited a number of cases, of which the 
case of Musammat Bihi Umatul Batul v. 
Mussammat Nanji Koer (4) may be taken 
as an example. 

(1) (1905) 32 Cal. 734. 

(2) (19*5) 42 Cal. 370 = 30 I. C. ui. 

(3) figoS) 35 Cal. 202 = 35 I. A. 22 (P.C.). 

(4) (*907) 11 C. \V, N. 705. 


It is difficult to reconcile the two sets 
of authorities, but it is unnecessary in 
the present case to do so or to say which, 
in our opinion, should be followed. Here 
the land actually in a suit has not been 
valued and there is no reason to suppose 
that the value thereof exceeds Rs. i.ooo. 

\^ e, therefore, set aside tJie order of 
the Munsif and of the Subordinate Judge 
now in question and return the plaint to 
the Munsif to be admitted, and the suit 
heard and determined on the merits. 

I'he Rule is accordingly made absolute. 
1 he costs, hearing-fee two gold mohurSy 
to be costs in the case. 

V.li./R.K. 

Rule made absolute^ 
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Mookekjee and Chattekjka, JJ. 

Chatterjee - Plaintiff Appel- 

lant. 

V. 

Durgadutt Agarwalla and others — 
Defendants — Respondents. 

Appeal No. 18 of 1914, decided on 
23rd August, 1915, from the Original 
Decree of Sub-Judge, Dibrugarh, dated 
24th September, 1913. 

(a) Civil P.C. (5of 1908), O. 9,R. 5— Summons 
to defendant returned unserved — Court should 
not proceed with trial of suit. 

Under O. 9. R. 5, Civil Procedure Code, 
the Court should not proceed with the trial of a 
suit when summons to a defendant has been 
returned unserved. The position, in substance, 
is the same as if no summons had ever been 
issued. A decree passed against such defendant 
without giving him notice of the suit is in no 
sense an ex parte decree, and it is liable to be 
set aside. [P. 509, C. i.] 

(b) Civil P.C. (5 of 1903), O. 9, R. S-Defen 
dant not served with summons — Decree passed 
— Order discharging decree — Effect — Suit re- 
vives for re-trial. 

The effect of an order discharging a decree on 
the ground that it was passed without service of 
summons on a defendant is that the entire decree 
is discharged and the suit revived for re-trial, 
a Cal. 184 (P.C.); 51 W. K. 140; 6 Cal. 687 
and 9 Cal. 810, foil.; 10 Bom. 338 and 6 I. C. 13, 
diss. from. [P. 509, C. 2.] 

(c) Principal and Agent — Power of attorney — 
Construction of — Agent held not empowered t» 
compromise suits. 

Where a power-of-attorney authorized the 
agent to manage the business of the principal, to 
continue, institute, prosecute, defend or oppose 
all the suits that were or might be brought by or 
against the principal in respect of his business 
and property : [P. 509, C. 2.} 

Held, that no power was conferred on the agent 
to compromise a suit by or against his principal.. 
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Shupendra Kutiicir Ghosc — for Appel- 
lant. 

Nanda Lai Banerjee—ior Respondents. 
Mookerjee. J.— This is an appeal by 

the plainiitf in a suit lo set aside what 
has been described as an e.v parte decree. 
The circumstances under which the decree 
in question was obtained against the 
plaintiff are beyond controversy. The 
first three defendants had a six-annas 
share in a partnership business under a 
deed, dated the 2ist April, 1909. while 
the plaintiff and the 4th defendant who 
are relatives had each a tive-annas share. 
On tlie 24th May, 1912, the first three 
defendants, who were, at the time, 
infants, instituted a suit against the 
piaintif* and the fourth defendant for 
dissolution of partnership, for adjust- 
ment of accounts, for appointment of 
a Recei\'er and for other incidental 
reliefs. The claim was valued at 
Rs. 22.000. At that time the plaintiff, 
who was then the second defendant, 
was stated on the face of the plaint to 
be resident beyond the limits of British 
India, namely, at Somaser in Rajputana. 

I he fourth defendant, who w'as the first 
defendant in that suit was a resident of 
the place where the suit was instituted. 
On the day the plaint was filed, an appli- 
cation was made by the then plaintiffs 
for the issue of a warrant for arrest of the 
then first defendant and a w'arrant for 
attachment, before judgment, of all the 
partnership assets. I'he Subordinate Judge 
directed the issue of the warrants, ordered 
summonses to issue, and fixed the loth 
June, 1912, for the trial of the suit. The 
warrants of arrest and attachment were 
issued forthwith. 'I’he summons upon 
the second defendant, which was issued 
on the day following, reached the Politi- 
cal Agent at Rajputana on or about the 
ist June, 1912, and was returned by him 
to the Court w'ith the remark that it was 
impossible to serve the summons upon the 
defendant in time, as the date fixed for 
hearing the case was too close at hand; 
at the same time a request was made by 
him that a more distant date might be 
fixed ; the date suggested was six weeks 
from the ist June. Before the summons 
so returned had reached the Court of the 
Subordinate Judge, the proceedings had, 
however, been pushed on on behalf of the 
plaintiffs with extreme rapidity. We 
find it noted in the order-sheet that on 
the 27th May. that is. within three days 
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of the institution of the suit, the first 
defendant had been arrested, and had re- 
ceived intimation from the Court that 
unless he furnished security for Rs. 1 5 .000. 

he would be forthwith sent to the Civil 

Jail. On the 30th May, we find that the 
suit had been compromised. The first 
defendant had paid to the plaintiffs 
Bs. 13,000 and had agreed to pay 
Rs. 5.800 in specified instalments. A 
decree was made on these terms and the 
first defendant was released from arrest. 
Whether a decree obtained by consent 
under the circumstances described would 
be operative against the person who had 
consented thereto, is a question which 
does not directly' arise for consideration 
in the present appeal ; but we have to 
determine whether such decree is binding 
upon the other defendant to the suit who 
was absent in Rajputana. 

It appears from the petition of compro- 
mise that the first defendant entered into 
the settlement both for himself and his 
absent partner. He professed to repre- 
sent his partner on the basis of a power-of- 
attorney to which reference will presently 
be made. 1 he decree, however, does not 
mention the petition of compromise, and 
does not even recite that it was made by 
consent; but it directs both the defen- 
dants to pay the plaintiffs the sum of 
Rs. 5,800 with costs by six monthly 
instalments on the dates specified, subject 
to the proviso that if default was made 
in the payment of a single instalment, 
the plaintiffs would be at liberty to 
enforce the entire decree by execution. 

1 he decree, consequently, on the face of 
it binds both the then defendants. The 
plaintiff was thus driven to institute this 
suit on the 8th October, 1912 to set 
aside this decree. His contention is 
that he is not bound by this decree ; first, 
because he was in essence not a pirty to 
the suit and the Court had no jurisdic- 
tion to make a decree against him ; and 
secondly, because his partner had no 
authority to b’nd him by a compromise. 

In our opinion, these contentions are well 
founded and must prevail. 

As regards the Arsi ground, it is plain 
that this is in no sense a case of an 
ex pcirte decree. The Code contemplates 
service of summons upon the party sought 
to be made liable. That summons may 
be duly served or may not be duly served. 

But the Code does not contemplate the 
contingency which has happened in this 
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case. The plaintiffs took out summons 
upon the second defendant in the suit. 
The summons was sent, as stated, to the 
Political Agent at Rajputana. No attempt 
was made by him, rightly or wrongly, to 
serve the defendant, but the summons 
was returned to the Court. The position 
in substance is the same as if no sum- 
mons had ever been issued for service on 
the defendant. Under these circum- 
stances a decree made against the defen- 
dant cannot possibly bind him. 

O. 9, R. 5 of the Civil Procedure 
Code clearly contemplates that where 
the summons has been returned unserved, 
the plaintiff must within a year from the 
prescribed date apply for the issue of a 
fresh summons ; if he fails to do so, the 
suit is liable to be dismissed. FheCode 
obviously does not contemplate the trial 
of a suit when the summons has been 
returned unserved. It is obviously just 
that a manshould have noticeof any legal 
proceeding that may be taken against him 
and a full and fair opportunity to make his 
defence. As has been well said, the law 
never acts by stealth, it condemns no one 
unheard, so that a persona! judgment 
rendered against a defendant without 
notice to him or an appearance by him is 
vitiated by the same infirmity as a judg- 
ment without jurisdiction. A judgment 
made under such circumstances may be 
set aside on the ground that the defend- 
ant must in essence be a party to the suit 
before the plaintiff can have judgment 
against him. 

As regards the second ground, it is 
equally plain that the decree cannot be 
sustained. An extract from the power-of- 
attomey, dated the 22nd June, 1909, is 
on the record. Thereby the plaintiff 
authorised his partner to manage the 
partnership business, to continue, insti- 
tute, prosecute, defend or oppose, as the 
case might be, all the suits that were or 
might be brought by or against the exe- 
cutant in respect of his business and 
property. On behalf of the plaintifFs- 
respondents no endeavour has been made 
to support the view that the compromise 
of suit can by any stretch of language be 
included within any of the terms of the 
power-of-attomey. It is plain beyond 
controversy that the partner of the plain- 
tiff had no authority to bind him by the 
compromise. 

The result is that this appeal is allow- 
ed, the decree of the. Subordinate Judge 


set aside and the suit decreed. 'Hh- 
decree in Suit No. to of 1912, is set aside, 
not only in so far as the plainiilt is con- 
cerned bui also with regard to the fourth 
defendant, because the decree, on ilu- 
face of it, is indivisible and cannot be 
set aside in part. 'I'he question arises, 
in these circumstances, what is tlie effect 
of our order upon the prior suit. 'I'he 
effect is obviously to discharge the entire 
dec-'ee in that suit and to revive it for 
re-trial ; Khn/ooroonissa v. Rowshnn 
Jehan (i). Neale v. Gordon Lennox (2), 
B/Oe Solotnon v. Abdool A.:eez (3), S/tnrat 
Chunder Ghose v. Kartik Chunder 
Aliiier (4), Surbt'sh Chandra v. Hart Dayal 
Singh {5) and Ra/ Kumar Roy v, Hara 
Kris/ina (b), though there are expres- 
sions to the contrary effect in Bhim- 
aji Govind v. Rakmahai (7) and Kshe- 
tra Mohan v. Man Gobinda Pal (8). 
As the then second defendant was not 
served, he will have to be served, unless he 
chooses to enter appearance voluntarily. 
The appellant is entitled to his costs 
both here and in the Court below ; but 
although theappeal isvalued at Rs 18,000, 
we assess the hearing-fee in this Court at 
five gold 7 nohurs, as the arguments for 
the respondents have not been unduly 
protracted. 

V.B./K.K. 

Appeal al\owed \ Re-trial ordered. 

(1) (1876-77) 2 Cal. 184 = 3 f- A. 291 =20 w. 
R. 36 (P. C.). 

{2) (1902) A. C. 465 = 71 T.. J. Q. a. 939= Cl 
\V. R. 140. 

(3) (1.S81) 6 Cal. 687. 

(4) (18S3) 9 Cal.Sio. 

is) (1910) 5 I. C. 236. 

(6» (rgii) lol. C. 355. 

(7) (i886) 10 Bom. 338. 

(8) (1881) 6 I. C. 13. 
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Chatterjee and Beachcroft, JJ. 

Ahammad Alt and others — Defendants 
— Appellants. 

V. 

Bissesioar Mukhoti and others — Plain- 
tiffs and Proforma Defendants — Res- 
pondents. 

Appeal No. 453 of 1914, decided on 
29th February, 1916, from the Appellate 
Decree of Sub-Judge, Barisal, dated 24th 
November, 1913. 

Bengal Tenancy Act (8 of 1885), Ss. 52 and 
188— Sait by CO- sharer landlord for additional 
rent — Maintainability of. 
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A suit by a co-sharer landlord against tenants, 
to which suit the other co-sharers arc made 
parlies, for rent and additional rent for his share 
of the excess area, under S. 52 of the Bengal 
Tenancy Act, on the basis of a kabuliyat dated 
prior to the Act, which clearly gives the different 
co sharers right to bring suits either jointly or 
separately for their shares and also for payment 
of rent to them either jointly or separately is 
maintainable. A. I. K. (1914)031. 141 ; 

095 ; 25 Cal. 917 ; 3SCal. 270 (P. 0 .); 3 0 . \V. N. 
223 and 7 C'. W. X. 670. ref. to. [P. 510, C. i.] 

Gu7iada Charan Sc;*— for Appellants. 

S/irat Chandra Bysack — {or Respon- 
dents. 

Judgment. — The suit out of which 
this appeal arises, was brouijht by a co- 
sharer landlord for rent and also for addi- 
tional rent, under a kahuliyat dated prior 
to the Bengal 'I'enancy Act. 'I'he co- 
sharer landlords were made parties and 
the praj er was to have rent, enhanced at 
the rate agreed upon in the kabidiyat for 
the land as found by measurement under 
Chapter X of the Bengal 'I’enancy .\ct. 
One of the pleas of the defendant was 
that the suit was not maintainable by 
the plaintiff alone by reason of the provi- 
sions ofS. rS8 of the Bengal Tenancy 
Act. T'he first Court gave effect to this 
plea and dismissed the suit. The Court 
of Appeal below, however, has upset the 
decree of the first Court and decreed the 
suit, holding that the suit was maintain- 
able. The point raised in second appeal 
before us is whether the suit as framed 
is maintainable and the case has been 
argued threadbare by the learned Vakils 
who appeared for the parties and we are 
very much obliged to them for the light 
they have thrown upon the points. It 
appears, however, at the outset that the 
kabuliyat, which is the basis of the suit in 
this case, was not only dated prior to the 
Bengal Tenancy Act, but it makes a clear 
provision for the different co-sharers being 
entitled to bring suits either jointly or 
separately for their shares and also for 
payment of rent either jointly or sepa- 
rately. If the rate of rent is fixed by a 
contract and if the measurement contem- 
plated has been made, nothing more is to 
be done than to make an arithmetical 
calculation of the rent that should be 
allocated to the area found. We do not 
think that the landlords or the tenants 
are under the necessity of calling in the 
aid of the provisions of S. 52 of the 
Bengal Tenancy Act. The contract is 
complete in itself and if the contract is 
complete in itself and the provisions of 
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S. 52 of the Bengal Tenancy Act are not 
required for helping either of the parties, 
then whether S. i88 of the Bengal 
1 enancy Act does or does not apply to a 
case under S. 52, the present suit is free 
from the difficulties that might arise in 
t^hose matters and is to be tried on the' 
basis of the contract. A large number 
of cases, some with diverging opinions, 
have been referred to. The only 

case that has some semblance of 
being in support of the appellant is the 
^se of Darik Dhakari v Aswini Kunwar 
^^9 (i). 1 hat was, however, a case 

upon a kabuliyat subsequent to the Bengal 
1 enancy Act and was distinguished .from 
a prior case in the judgment of that very 
case on that ground. 'I'hat case may 
also be distinguished on the ground that 
the i’abuliyat did not say what was to be 

assessed for any additional lands found 

on measurement. It is not necessary, 
therefore, to consider that case at any 
length. All that we need sa^-^ is that 
so far as this case is concerned, we do 
not feel much pressed by it. The other 
cases which were relied upon are also 
distinguishable. 'I'he case of Gopal 
Chunder Das v, Umesh Narain Chow- 
d iry {2) was a case both under S. 30 and 
S. 52 of the Bengal Tenancy Act, so that 
at least as to the case under S. 30, 

S. *88 was applicable. Besides it was 
not a case based upon any contract 
between the parties. Then the case of 
Baidya Nath De Sarkar v. Him (3) on 
the face of it does seem to favour the 
contention of the appellant and upon 
reading the judgment we find that the 
learned Judges who decided that case 
construed the kabuliyat in that case as 
making no provision for the assessment 
of increased rent as asked for by the 
plaintiffs. I hen reference was made to 
the case of Jatindra Nath v. Prasanna 
Kuynar Banerji (^). But that was a case 
under S. 30 of the Bengal Tenancy Act 
and we are unable to read any part of 
that case helping the appellant in his 
argument in this case. The cases of 
Dintarini Dasi v. Brouyhton (s) and of 
Gobind Chandra Pal v. Bamidulla 
Bkuian (6) do seem to support the 


/*v (* 9 M) Cal. 141 =20 I. C. 659. 

(2) (1S90) 17 Cal. 695. 

(3) (1898) 25 Cal. 917. 

(4) (191 1 ) 38 Cal. 270=8 I. C. 842 (P. C.) 

(5) (1899)3 C. \V. N, 225. 

(6) (1903) 7 C. W. N. 670. 
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contention of the respondents and we 
think that apart from any of these consi- 
derations, the case as framed is maintain- 
able by the plaintiff on the contract and 
in this view of the case we dismiss the 
appeal with costs. 


V.B./R.K, 


Appeal dismissed. 
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Sharfuddin and tkunon, jj. 
Anandram — Decree-holder — Appellant. 

V. 


Nityananda Barham and others — Judg- 
ment-debtors — Respondents* 

Appeal No. 291 of 1915, decided on 
31st January, 1916, from the Original 
Order of Sub-Judge, Rhagalpore, dated 
i6th June, 1915. 

(a) CivU P. C. (5 of 1908). O. 20, R. 7— Decree 
mutt bear same date as that of order making it. 

A decree has to bear the same date as that of 
the order making it, and not the date on which 
it is signed by the Court. [P. 512, C. 2.J 

(b) Decree - Execution — Service of notice to 
judgmenUdebtor not made in accordance with 
law— Erroneous order for execution of decree is 
not although unreversed binding on him. 

An erroneous order for execution of a decree 
passed after notice to the judgment-debtor 
cannot, although unreversed, be treated as valid 
against him where the service of the notice has 
not been made in accordance with law and there 
is nothing to show that the judgment-debtor 
became aware of the execution proceedinB 
8 Cal. 51 (P. C.), dist. 

[P. 512, C. 2 P. 513, c. I.] 

(c) Decree->Ezecution— Service of notice— 
Service by affixing copy on door without dili- 
gent setf ch lor judgment-debtor is not in accord- 
ance with law. 

A service of a notice by athxing a copy on the 
entrance door of the house of a judgment-debtor 
without making a diligent search for him is not 
a service in accordance with law. (P. 313, c. i.) 

Act Oof 1908). Sch. I. Art. 182— 
O*— Execution of decree barred— Subsequent 
ameodmeat of decree does not give fresh start 
of limitatiOD. 


An amendment of a decree after its executii 
has been barred by limitation, cannot give 
fresh start to limitation from the date of t 
a^mendment under Article 182. Clause (4) of t 
First Schedule of the Limitation Act* 1908. 

Bask Bekari Qhose and J^aresh Chanda 
Stnha — for Appellant. 


Mohendra Nath Roy and Sarat Chandra 
Mukherjee for Respondent. 

Sharfuddin, J.— This is an appeal by 
the decree-holders against the order of 
the Subordinate Judge of Bhagalpur, 


dated the i6th June, 1915. 'I'he facts 
necessary for the purposes of this appeal 
are these : — 

'I'he decree-holders obtained a mort- 
gage-decree on the 8th September 1902 
against one A’fy'rt rhakur Barham. I’he 
amount of the money due was Rs. 
2,96,359-5-0. but after the niortgage- 
decree was made absolute, the mortgage 
properties were sold for Ks. 2,93,405 and 
were purchased by the decree-holders. 
There was, therefore, a balance of 
Rs. 2,964-5-0 due to the decree-holders. 

'I'he decree-holders made an applica- 
tion on the 25th May, 1905 for a decree 
under S. 90 of the transfer of Property 
Act in respect of the above balance'. 
On a notice being issued to the judgment- 
debtor, Raja Thakur Barham, he riled an 
objection and the 4th November, 1905 
was fixed for the objection to be heard. 
It appears, however, that the objection 
was not taken up on the date fixed and 
nobody took any notice of the objection 
till the 2nd July, 1909, when the 
decree*holders made an application 
praying that orders might be passed 
upon their previous application. 

It appears that by the time when the 
application on the 2nd of July, 1909 was 
put in, Thakur Barham, the judg- 
ment-debtor, died, and the necessary 
notices were, therefore, issued against his 
representatives, namely, Jai Barham and 
Gajai Braham. 

The Court on receiving the return of 
the services of the notices passed an 
order on the 26th September. 1909 for a 
decree to be drawn up under S. 90 of the 
Transfer of Property Act. 

'Phe application put in by the decree- 
holders on the 2nd July, 1909 had prayed 
for a decree under S. 90 against the 
assets left by the deceased Raja Thakur 
Barham in the possession of his heirs, 
Jai Barham and Gajai Barham. 

The decree under S. 90 of the Transfer 
of Property Act, bears no date but at 
the end of the decree we find the 
following : 

“ Given under my hand and the .seal of the 
Court this day the of October. 

1909. 

“ S/ff«eiPARESH Chandra Banerjee, 

Subordinate Judge. 

6-10-1909.” 

In the body of the decree we find it 
stated that a sum of Rs. 638-6-0 as prin- 
cipal with interest up to the 5 th day of 
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October. 1909 had been left in arrears, 
d'his decree was originally described as a 
decree between the plaintiffs, decree- 
holders, and Baja 'rhakiir Barham and 
others, defendants. 

On the 30th September. 1912 two of 
the decree-holders tiled the tirst applica- 
tion tor execution of the decree under 
S. 90. It was prayed that as Gajai 
Barham, one of the two representatives 
of the Raja had died, his two minor sons 
should be substituted in his place and it 
was further prayed that the execution 
should be issued against Jai Barham for 
self and as guardian to two minor sons 
of Gajai Barham and also against one 
Jai K-issen Barham as heirs of the Baja. 
Notices were ordered to be issued and 
after the return of the services of the 
notices the execution case was dismiss- 
ed on the 20th January, 1913, but it 
appears that no order was passed about 
substituting the names of the two minor 
sons in place of Gajai Barham. 

On the 17th March, 1914. an applica- 
tion was filed on behalf of the decree- 
holders stating that through some mistake 
in the office the name of Jai Barham and 
Gajai Barham had not been mentioned in 
the decree and it was prayed that the 
decree might be amended by removing 
the name of Raja 'Khakur Barham and 
substituting in its place the names of Jai 
Barham and Gajai. The Court ordered 
the mistake to be corrected and correc- 
tion was made on the zgth of March, 1914. 
'I'he application for execution now in 
question was then made by one of the 
decree-holders, as the other decree- 
holders, were dead. 

'fills execution was objected to by the 
judgment-bebtor on amongst other 
grounds that one of the decree-holders 
being dead, the execution could not pro- 
ceed until the representatives of the 
deceased decree-holders were brought on 
the record and that the decree had be- 
come barred by limitation. 

On the above facts the Subordinate 
Judge held that the application in ques- 
tion for execution was barred by limita- 
tion and hence the present appeal by the 
decree-holders. 

'fhe grounds taken in the appeal before 
us are these : — 

I. That the decree as it stood before 
the amendment was incapable of execu- 
tion as being against a dead man and that, 
therefore, limitation would begin to run 


from the date of amendment and the 
present application having been within 
three years from the date 01 amendment, 
the execution is not barred. 

2. 1 hat if the time ran from the date 

of the decree under S. 90 of the J'ransfer 
of Property Act it would run from the 
Sth October, 1909, up to which date 
interest was calculated in the decree. 

In the lower Court seven issues were 
framed but for the purposes of the 
present appeal we are concerned only with 
the 5 th issue, which is to the effect 

whether the execution was barred by 
limitation 

The decree under S. 90 of the 
Iransferof Properly Act was passed on 
the 26th September, 1909 although signed 
on the 6th October, 1909. There can be 
no doubt that the decree has to bear the 
same date as that of the order. Although 
the decree was signed on the 6ih of 
October, 1909, the date of the order being 
the 26th September, 1909, the decree 
should be treated as having been made 
on the 20th September, 1909. The first 
application for execution was made on 
the 3oih September, 1912. Obviously, 
therefore, the application was barred. On 
behalf of the appellant reliance has been 
placed on the case of Mungul Fershad 
Dichit V. Grija Kant Lahiri (1), where it 
was held that 

Although the execution of a decree may 
h.i\e been actually barred Iry time at the dale 
of an application made for its execution, yet, if, 
an order for such execution has been regularly 
made by a competent Court having jurisdiction 
to try whether it was Ijarred by time or not, 
such order, although erroneous, must, if un- 
reversed, be treated as valid.” 

In this reported case it appears that 
the judgment-debtor, so far from appeal- 
i^^S against ihe order of attachment, 
acknowledged its validity and presented 
a petition by which he prayed to stay 

the attachment. 

In the present case, however, the report 
of the peon states that he made enquiries 
as to the defendants but not having 
found them in their houses, on the identifi- 
cation of the identifier he stuck up the 
notices on the entrance doors of the 
houses. O. 5, R. 19, provides that in 
case where the return has not been verified 
the Court should examine the serving 
officei on oath with regard to his proceed- 
ings. In the present case the return was 
not verified nor was the peon examined 


(i) (iSSs) 8 Cal. SI »8 I. A. 123 (P.C.). 
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Further the report itself shows that 
no diligent search was made for the 
judgment-debtor: the service of notice 
was, therefore, not in accordance with the 
;law, and there is nothing to show that the 
judgment-debtors became aware of the 
proceedings. I am, therefore, of opinion 
that the reported case cannot be of any 
help to the decree-holders. 

I he next point urged on behalf of the 
appellants decree-holders, is that the 
decree having been amended on the 
2ist Nfarch, 1914, limitation should be 
counted from that date under Clause 4, 
Art. 182 of the Limitation Act. I'he 
Clause 4 of the above Article pro- 
vides that limitation begins to run 
from the date of amendment where a 
decree has been amended, namely, three 
years from the date of amendment, but 
the question is whether on the 21st 
March, 1914, there was any decree having 
legal effect. The decree under S. 90 is 
dated 26th September, 1909 and the first 
application for execution was made on 
the 3oih of September, 1912. that is, 
more than three years after the date of 

the decree ; that application, therefore, 
was barred. 


We have to see whether this applica 
tion can be saved from limitaiion by anj 
conduct of the judgment-debtors. \V< 
find that the notices to the judgment 
debtors were not legally served nor doe; 
it appear that the judgment-debtors were 
even aware of this execution petition. I 
am of opinion that there was no decree 
having any legal effect on the date o( 
amendment. It has been contended that 
the decree was incapable of execution 
because the judgment-debtors were stated 
to be the deceased Raja Thakur Barham 
and others In this connection reliance 
has been placed by the appellants on the 
case of Muhammad Suleman Khan v 
Muhammad Tar Khan (2) and Makamaya 
Prasad Singh v. Abdul Hamid (3). In 
these two reported cases the decree had 
become incapable of execution. In the 
present case, however, the decree was in 
fact passed not against any deceased 
person but against the representatives of 
that deceased person. Though through 
some mistake m the office the name of 
the deceased was inserted in the decree 
a nd after the na me of the deceased the 

(2) (1895) n All. 39. 

(3) A. I. R. (1914) Cal. 36a»2i I. C. 615. 
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other judgment-debtors were described 
by the word " others this was a clerical 
mistake of the office. 'I’he amendment 
was made on the 21st March. 1914 and 
on the 25th March, 1914, ,he last 
application for execution of the decree 
under S. qo of the I’ransfer of Properly 
Act was put in by the decree-holders. In 
their first application for execution it is 
clearly stated that Thakur Barham died 
on the 7ih September, 1905, and that Jai 
Barham and (iajai Barham are his heirs, 
that these latter are in possession of the' 
assets ot Thakur Barham and that the 
decree under S. 90 was passed against 
the two latter, and that after the 
passing of that decree Gajai Barham died 
leaving him surviving two minor sons, 
and these minors are in possession of the 
estate left by (rajai Barham, deceased, 
and it was prayed in that petition that 
the name of Gajai Barham should be 
struck off and the names of his minor 
sons be entered as judgment-debtors 
through the guardianship of Jai Barham. 
It is clear, therefore, that the decree- 
holders knew who their judgment-debtors 
were and they wanted an execution not 
against any person deceased but against 
his living representatives. If any amend- 
ment was necessary the decree-holders 
should have had it made before the 26th 
September, 1912. 

For the above reasons I am of opinion 
that all the grounds urged on behalf of 
the appellants fail and the appeal is, 
th^efore. dismissed with costs. 

Teunon, J. — I agree. 

V.B./R.K. 

Appeal dismissed. 
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Richardson and Smithlb, JJ. 

Jadu Kanta Sarma and Peti- 

tioners — Appellants. 

v. 

Hema Kanta Goswamr —Opposite 1 ‘arty 
— Respondent. 

Appeal No. SS 5 of 1915, decided on 
23rd August, 1916, against the Order of 

Sub-Judge, Darang, dated 17th Septem- 
ber. 1915. 

R V S - ° ® 0. 9. 

K. 13-NoUce of appeal not giving date— 
pari, decMion m appeal mutt be let aside. 

Where notice ot an appeal served on the res- 

po ndent did not specify the date of hearing, and 
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the appeal i.va>. decided .x parte for the respon- 
Ueiit s delault ot apnearance. 

//f/t/, that the order should he .•^et aside and 
the appeal re-heard.| [p. j 

Hemendra Kuynar £>.is— for Appellants. 

I for Respondent. 

Judgment. — I’his is an appeal from an 
order, dated the 17th September, 1915, 
made by the Subordinate Judge of I'ezpur. 
ii> this order, the learned Subordinate 
Judge reiused to set aside an ex parte 
decree which he had made upon an 
appeal preferred by the opposite party. 
It appears that m the notices of tiie 
appeal served upon the two petitioners 
the date on which the appeal was to be 
heard, was not specified. R. 14 01 O. 41, 
requires that the date ri.'ced for the hear- 
ing of an appeal should be specified in 

the notice served on the respondents. 

In our opinion, the learned Subordinate 
(Judge) was wrong in refusing to setaside 
the ex pane decree and re-hear the appeal. 
|We must accordingly set aside the order 
appealed from and direct that the appeal 
be re-heard in due course of law. I'he 
costs, including the hearing fee, which 
we assess at one gold mohur, will abide 
the result. 

V.Ii./K.K. 

A2}peal allowed ; Case reynaiided . 


held that the other party was entitled to the 
compensation and not the party to whom com- 
pensation had been paid by the Collector: 

Held, that the Court .should have decreed the 
amount of compensation not against Govern- 
ment. who were not a party to the proceedings, 
ul against the party to whom compensation 
had been paid by the Collector, fp. 515, C. 2.J 
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iMookkujei:; and Nkwhould, JJ. 

Satish Chandra 5;-n/ia —Appellant 

V. 

Ananda Gopal Das and oWi-rs— Defen- 
dants — Respondents. 

Appeal No. 360 of 1913, decided on 
13th March, 1916. from the Original 
Decree of Sub-Judge, Hurdwan, dated 
July, 1913- 

(a) Land Acquisition Act (1 of 1894), Ss. 18 
and^ 30 — Collector can make reference after 
paying compensation to one of claimants. 

A Land Acquisition Collector, has jurisdiction 
to make the reference under S, 30 of the Land 
Acquisition Act to the Civil Court after paying 
the compensation to one of the claimants. 

f*’- 515. G. I.] 

(b) Land Acquisition Act (1 of 1894), Ss. 18 
and 30— Reference by Collector after payment 
of compensation to one of claimants— Civil 
Court holding other party entitled to compensa- 
tion — Amount of compensation should be 
decreed against party to whom it has been 

paid4 

Where a Land Acquisition CoUector, after 
having paid the compensation to one of the 
. parties, made reference to the Civil Court which 


Upendra Na/h Chatter/ee 3.nd Gurudas 
Sinka — for Appellant. 

Jogesh Chandra Roy and Asitaranjan 
Ghose for Respondents. 

Judgment. — This appeal arises out of 
a dispute about the apportionment of a 
sum of Rs. 1,242-15-2 awarded as com- 
pensation for land taken under the 
provisions of the Land Acquisition Act, 1 
of 1S94. i’he first party, who is the 
appellant before us, claims that he had 
a lakhira/ title to the land acquired. The 
second party claims as jyainidars and 
darpatnidars. 'i'he Land Acquisition 
Collector made an award in favour of the 
lakhira/dar and paid him the compen- 
sation. Then as the patnidars did not 
admit the title of the lakhirajdar, he 
referred the case to the Civil Court 
under S. 30 of the Act. The learned 
Subordinate Judge who heard the refer- 
ence held that the first party had no 
Uikhtrai right to the land and that the 
maliks, thz iUq patnidars z.nd darpatni- 
dars were entitled to get the compen- 
sation that had been awarded. He 
diiecled that the ?naliks should get the 
above compensation from the Govern- 
ment and that the Government would be 
at liberty to realize from the first party 
the sum which had been wrongly paid to 
him. .Against this decree the first party 
has preferred this appeal and the second 
party, after an unsuccessful application 
for review, have taken a cross-objection 
that the Court ought to have directed the 
first party to pay them the compensation 
w'ith interest from the date of his with- 
drawal. 

It first contended on behalf of the 
appellant that the Collector, after he had 
paid the amounts, had no jurisdiction to 
make an order of reference to the Civil 
Court under S. 30 of the Land Acquisition 
Act. In support of this contention 
reliance is placed on the case of Gobinda‘ 
ranee Dasee v, Brinda Ranee Daseeii). 

In this case the learned Judges observed 
that it was open to doubt whether S. 18 
or S, 30 of the Act can have any 

(i) (1908) 35 Cal. 1104. » 
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application after the money has actually 
been paid away. They, however, cliine to 
no decision that would be binding on us on 
this point and as pointed out in Airijialmi 
Dasi V. AbinasU Chufider Dutt (2), a 
different view was taken in the case of 
Nobin A'a/i Dedi v. BanalcUa Debi (3). 
In our opinion though the Act clearly 
contemplates that when there is a dispute 
as to apportionment the reference to 
the Civil Court under S. 30 should be 
made before any payment has been made, 
still there is nothing in the Act that pro- 
hibits the Band Acquisition Collector 
from acting as he has done in this case, 
namely, making the reference after pay- 
ment of compensation to one of the 
parties. When such a reference has 
been made, it is undesirable that the 
party who succeeds in showing that the 
Collector’s order was wrong be compelled 
to resort to a regular suit to compel the 
opposite party to refund the compensa- 
tion to which he has been held not to be 
entitled, nor can the rights of the oppo- 
site parly be in any way prejudiced by 
the reduction of litigation. Before the 
iow'er Court the appellant raised no 
objections to the proceedings and unless 
those proceedings were without jurisdic- 
tion it is too late for him to plead 
prejudice. As we hold that the lower 
Court had jurisdiction we, therefore, 
decide against the firs/ objection taken 
on behalf of the appellant. 

On the merits we think the learned 
Subordinate Judge is right in holding 
that the appellant has no title to the land 
acquired. The unregistered deed of 
sale which is his title-deed is of a very 
suspicious appearance and in the absence 
of direct evidence of its execution and 
having regard to the unsatisfactory nature 
of the evidence called to prove the 
signatures of the attesting witnesses, we 
can attach no weight to it. The evidence 
as to possession is contradictory, but 
apparently the land which consists of a 
tank and its bank was regarded as of no 
great value before the land acquisition 
proceedings were contemplated. The 
owner probably did little to assert his 
nght or to prevent casual grazing and 
fishing by the villages generally. However 
that may be, we are certainly not 
disposed on a perusal of the recorded 

(2) (iQio) 6 I. C. 508^ 

(3) (1905) 32 Cal. 921. 
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evidence to reverse the finding of the 
lower Court on this point, i’iie omission 
of the appellant to file any roadeess 
return with regard to this land goes strongly 
against his claim to iiave asserted a 
lakhira/ title to it. it is contended that 
tlie onus has been wrongly thrown on the 
appellant. This, however, is not a case in 
which the onus lies on the zemindar to 
prove the land is mal against a person 
claiming it as lakhiraj. I Jie parties to 
these proceedings claim the property as 
being in separate mahals. Also obviously 
a claimant in a land acquisition proceed- 
ing can get no share of the compensation 
without establishing either title to or 
possession of the land acquired and the 

appellant lias failed to pro\'e either in 
this case. 

We think the cross-objection taken by 
the respondent must be allowed. Govern- 
ment was not a party to these proceedings 
and the lower Court, therefore, could not 
direct in its decree that the amount^ 
payable to the second and third parties: 
should be realised from Goternnientl 
1 he order also is unnecessary. The 
money has to be paid by the first party 
and to be received by the second and 
third parlies and it is simpler that the 
pajment sliould be made directly by the 
former to the latter. The respondents 
are entitled to interest from the date of 

withdrawal which we allow at the rate of 
6 per cent. 

We dismiss this appeal with costs. 

We allow the cross-objection taken by 
the respondents and vary the decree so far 
as it directs that the sum of Rs. 1,242-15-2 
be realised from Government by the 
second and third parties and that Govern- 
ment will recover the said sum from the 
first party. This sum will be paid by the 
first party to the second and third parties 
with interest at 6 per cent, per annum 
from the date of withdrawal. The appel- 
lants will also pay the respondent’s costs, 
if any, on this cross-objection. 

V.B /K.K. 

A^pea/ dismissed* 
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mookekjkk and Chattekjea, JJ 

Gobind Rani Defendant -Appel- 
lant. 

v. 

Brinda Rani Dasi and offers— Plaint- 
iffs and others — Defendants — Respond- 
ents. 
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Av‘)peal No. 290 of 1915, decided on 
27th Auj^ust, 1915. from ihe Order of Sub- 
Judge. Dacca, dated i6lh and 17th 
June, 1915. 

(a) Civil P. C. (5 of 1903', O. 34 and O. 40. 
R. 1 — Mortgage suit — Application by mort- 
gagee for appointment of Receiver-^Question 
for consideration. 

W'ljert- in a in'irtga^c suit, the UKjrtj'agec 
applies t'-r tile a|)p«'intinent of a Receiver, 
tlie priiiuiiy tpiestion for consideration i>. 
wbnt steps slioukl be taken to protect the 
r.r. rt^aiice |P. ^i6. C. J.) 

(b) Civil P. C. (5 of 1903), O 34 and 0.40 
R. 1 — Mortgage suit -Appointment of Receiver 
— Application by mortgagee supported by 
reversioner’s of widow mortgaging property 
— Matters to be considered. 

^Vhere some of tlie defendant.s in a m<jrt'ias'c 
suit, ’.vho as presumptive reversioners to an 
e>tate nioitj^a^ed liy a Hindu widow joined in 
the exeeutii'n of the niortga}»e, support the 
applieaiion of the mortgagee tor the appoint- 
ment of a Receiver, the Court should not 
consider the matter from the point of view of 
til.' reversioticr.s as from tliat of the mortgagee. 

il’. 516, C. I.] 

Siirendra Nath Guha — for .\ppellant. 

Dhirendra Lnl Kastgir, Joges Chundcr 
Bose. Ambicapnda Choxvdhury and Pro- 
kash Chiindcr Pukrasi — lor Respondents. 

Mookerjee, J. — This appeal is direct- 
ed against an order for the appoint- 
ment of a Receiver in a mortgage suit, 
'i’he application lor the appointment of a 
Receiver was made by the mortgagee. 
'That application was supported by some 
of the defendants who, at the instance of 
the mortgagee, had joined in the execu- 
tion of the mortgage, as they were the 
presumptive reversioneis to the estate, 
which was granted by way of security by 
a Hindu widow in possession of the 
properties left by her husband. 'I'hese 
defendants, though responsible under the 
mortgage instrument for repayment of the 
loan, have thus no present interest in the 
mortgaged property. The Court below 
was salistied that the mortgagor had 
wasted the property and appointed a 
Receiver. 'I'he Court, however, consider- 
ed the matter, not so much from the 
point of view of the mortgagee, as from 
that of the reversioners. J'his clearly was 
not the proper standpoint in the investi- 
gation of the case. When the mortgagee 
applies in his suit for the appointment of 
a Receiver, the primary question for con- 
sideration is, what steps should be taken 
to protect the mortgagee. Here therever- 
sioners-defendants have taken advantage 


of the application by the mortgagee to 
secure a benefit to themselves, as if they 
themselves had instituted a suit to 
restrain the widow from improperly deal- 
ing with her husband's estate and had 
obtained an order for the appointment of 
a Receiver for a protection of their 
contingent interest. This much, however, 
may be charged against the lady that she 
did, on one solitary occasion, fail to pay 
the Government revenue punctually. But 
an undertaking ha.s been given in this 
Court that the Government revenue will 
in future be paid at least seven days in 
advance of the date fixed for such pay- 
ment. and the appellant has also agreed 
that in the event of default, the Receiver 
will take possession of the mortgaged 
properties. She has given a further 
undertaking that she will not, during the 
pendency of the suit, alienate the mort- 
gaged property without the leave of the 
Court. 'I'his entirely satisfies the mort- 
gagee* Hut the reversioners have vehe- 
mently urged that the Receiver should be 
retained. We are unable to accede to 
this prayer. The reversioners itave reso- 
lutely attempted to divert these proceed- 
ings from their true purpose and to 
secure an advantage for themselves by no 
means within the scope of a mortgage suit. 
In our opinion, the objections taken 
bj* the reversioners are entirely ground- 
less, 

'I'he result is that this appeal is allow- 
ed in part ; while the order appoint- 
ing the Receiver is maintained, the order 
directing the Receiver to take possession 
is cancelled. In lieu thereof wc direct 
that the Receiver do take possession, 
only if the appellant fails to carry out 
the undertaking to deposit the Govern- 
ment revenue, instalment by instalment, 
at least seven days before the date fixed 
for the payment thereof. 

Let the order bo sent down as early as 
possible. 

V.B./K.K. 

Appeal allowed in part- 
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Chapman and Mullick, JJ. 

Bhagaban Mahapatra and another — 
Defendants —Appellants. 

V, 

Palturam Singh another — Plaintiffs- 

— Respondents. 
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Appeals Nos. iio8 and 1 109 of 1913, 
decided on Olh January, 1916, from the 
Appellate Decrees of Dist Judge, 
Cuttack, dated 6th January, 1913. 

(a) Bengal Tenancy Act (8 of 18^j, St. 30 and 
113, Chapter X— Settlement of rent with refer 
-ence to previous rent involving enhancement of 
more than two annas in rupee is not illegal. 

A settlement of rent with reference to tht- 
prevailing rate is not illegal if it involves an 
enhancement of more than two annas in the 
rupee, as there is no limit to the amount of 
enhancement which can be effected on iheground 
of prevailing rate. , p. ^17,0.2.1 

(h) Bengal Tenancy Act (8 of 1885), Ss. 30 and 
113, Ch. 10 — Settlement of rent under Ch. 10 — 
Entry of existing rate of rent is no bar to pro- 
ceeding for aettlenient of rent within next fifteen 
years. 


An entry of a certain sum as rent at a settle- 
ment made under Chapter X of the Pengal 
Tenancy Act is no barto a proceeding forsettle- 
ment of rent within the next fifteen years when 
the entry was merely an entry of the e.xisting 
rate. It is only if the entry resulted from an 
actual settlement of rent that the bar of fifteen 
years under S. 113 of the Act is applicable. 

(c) Civil P. C. (5 of 1908), O. 1, R.' 4— App^j 
should not be dismissed merely on ground of 
non-joinder of parties. 

Under the Civil Procedure Code, 190S, an 
appeal is not to be dismissed on the mere 
ground of non joinder of partie>. |P. ^18, C. 2,| 

Provash Chandra Mitra and Satish 
Chandra Bose — for Appellants. 

Rai Guru Saran Prosad — for Rc.spon- 
dents. 

Judgment. 

Nos, 1108 and 1109, - I’liesc two 

Appeals arise out of two suits, which 
were tried together. The rirst suit out of 
which Appeal No. 1108 of 1913 arises, 
was instituted by the landlords for rent 
at the rate of Rs. 48 odd. The second 
^it which has given ri.se to Appeal 
No. 1109 of 1913, was a suit brought by 
the tenants asking for a declaration that 
the rental was Rs. 14 and that the entry 

m the Record-of- Rights to the effect that 
the rental was Rs. 48 odd was incorrect. 

1 he landlords succeeded in both suits in 
the first Court. In appeal the learned 
District Judge has held that the rental is 
Rs. 14 as alleged by the tenants and not 
Rs. 48 odd as alleged by the landlords 
and has decided the two suits accordingly. 
The landlords now appeal to this Court. 

It appears that at the Orissa Settle- 
ment. the rental was recorded as Rs. 14 
in or about the year 1897. In the year 
*905. a proceeding was instituted in the 
Collectorate by the landlords asking for 
the creation of a rental of Rs. 48 odd 


with effect from the ensuing year. The 
tenants appeared in that proceeding ; but 
the final decision was made ex parte in 
favour of the landlords, the decision 
being to the effect that from the follow- 
ing year the rental should be at the 
rate of Rs. 48 odd. I'hereafter a suit 
was instituted by the tenants to set aside 
this decree upon the ground of fraud. 
'I'his suit failed. In I9i>.>.i9i i, the land- 
lords instituted a suit for rent at the rate 
of Rs. 48 odd but succeeded in obtaining 
a decree at the rate of Rs. 14 only and 
this decision was upheld in appeal. At 
the recent Provincial Settlement, the 
rental was entered as Rs. 48 odd. From 
these facts the learned District Judge has 
drawn the conclusion that the rental is 
Rs. 14 and not Rs. 48 odd. His judg- 
ment has been assailed by the landlords* 
appellants mainly upon the ground that 
the learned District Judge has fallen into 
an error in the view he has taken of the 
decree of 1905, which created a rental 
of Rs. 48 odd from the ensuing year. 
Shortly stated the ground on which 
the learned District Judge has refused to 
give any effect to that decree is that that 
decree involved an illegal enhancement, 
being an enhancement from Rs. 14 to 
Rs. 48 odd within fifteen years from the 
settlement. In taking that view, the 
learned District Judge fell into an error. 
The rental appears to have been settled! 
by that decree with reference to the pre- 
vailing rate and a settlement with refer- 
ence to the prevailing rate is not illegal 
merely for the reason that it involves an' 
enhancement of more than two annas inj 
the rupee. There is no limit to the 
amount of enhancement which can be 
effected on the ground of prevailing rate. 
.\s regards to the period of fifteen years 
from the date on which Rs. 14 was enter- 
ed at the Provincial Settlement as the 
rent payable, we are not satisfied that 
the learned District Judge really directed 
his mind to the essential question, 
whether that entry of Rs. 14 was merely 
an entry declaring the existing rate or 
whether it was an entry resulting from a 
settlement of rent. Under the law as it 
stood when the Provincial Settlement 
w'as made, a settlement of rent could 
only have been effected upon the ground 
of difference in area or upon the applica- 
tion of the landlord or of the tenant. No 
reference to these matters appears to 
have been made by the learned District 


191 & 


oib Calcutta Bhagaban Mahapatea V . Paltcraw Singh 


Judf/e and this makes it clear that he did 
not direct his mind to the point. The 
iimportance of the matter is this that, if 
:the entry of Rs. 14 was merely an entry 
|of the exi^lin^ rate, then there was no 
bar to a proceedin'^ for settlement within 
fifteen ye.irs. It is oniy it the entry 
resulted from an actual settlement of rent 
hliat the bar of rittcen years under S. 113 
of the Ben^^al 'lenancy .\ct would be 
applicable. 'I he learned District Jud^e 
has also somewhat confused the question 
of the importance of the decree of 1905 
by taking it as a question or res judicata. 
It was really a decree creating a new 
relationship between the landlord and 
the tenant and the question was, whether 
the Revenue OfVicer who made that 
decree had the power to make it and 
whether he did. in fact, make it and 
whether the effect of that decree had 
subsequently been inodihed. 'I'liere is 
another matter as to which there is 
some confusion, and as the documents 
are not before us. we have not been able 
to elucidate it. The Revenue Olheer 
who tried the tenants’ suit states in his 
judgment that the decree for rent, which 
is the latest in date, is in favour of the 
landlords. No reference is made to this 
decree in the judgment of the learned 
District Judge in the case brought by 
the tenants ; but, in his judgment in 
appeal in the suit brought by the land- 
lords, he appears to say that the latest 
decree is adverse to the landlords’ case. 
This is a matter which requires clearing 
up and will have to be considered by the 
learned District Judge when the case is 
remanded to him. 

In the suit brought by the tenants 
(Suit No. 298 of 1911-12). there was a 
mistake in the memorandum of appeal 
(special Appeal No. 133 of 1912) to the 
District Judge. The landlords, defen- 
dants in that suit, were named as Bhaga- 
wan, Trilochan and Narahari ; but in the 
memorandum of appeal by the tenants 
to the District Judge, the respondents 
were named as Bhagawan, Parasuram and 
Narahari. The defendant Trilochan’s 
name was omitted and. in the place of 
that name, the name Parasuram was 
given, Parasuram who is now dead being 
the father of Trilochan. This mistake 
was not noticed by either party or by 
the Court during the hearing of these 
appeals by the learned District Judge. 

It would seem, therefore, that Trilochan 


was not ahected by the adverse decision 
of the learned District Judge in appeal. 
Irilochaii, however, did join Bhagawan 
and Narahari in the appeal to this Court, 
although subsequent to the filing of the 
appeal a Rule was obtained on the 
tenants to show cause why his name 
should not be removed upon the ground 
that he was not bound by the adverse 
decision of the learned District Judge. 
Ihe argument of the landlords now is 
that the tenants’ appeal to the learned 
District Judge should stand dismissed 
upon the ground of non-joinder of Trilo- 
chan. I pon the law as it stood before 
the recent amendment of the Code of 
Civil Procedure, the non-joinder of 
Trilochan would have been fatal to the 
appeal ; but we feel pressed by the recent 
amendments of the Code which have been 
directed to the avoidance, if possible, of 
the defeat of litigation merely upon the 
ground of non-joinder. Our consideration 
of the case upon the law has led us to Ihe 
conclusion that there must be a remand 


to the learned District Judge ; and, as 
there has to be a remand and as this point 
was not taken at the first hearing before 
the District Judge, we think it desirable 
that the learned District Judge on 
remand should consider whether Trilo- 
chan cannot now be added as a party 
under O. 41, R. 20, of the Schedule 
to the Code of Civil Procedure so that an 
adjudication may be come to between the 
parlies. We accordingly set aside the 
judgment and decree of the learned 
District Judge in the tenants’suit (Special 
Appeal No. 133 of 1912) and direct thfr 
learned Judge to consider whether he 
cannot under O. 41, R. 20, Civil Pro- 
cedure Code, now add Trilochan as a 
party to the tenants’ appeal. We say 
nothing in regard to the application of 
law of limitation or any other law which 
may prevent such a course being taken. 

If Trilochan cannot be added, then the 
tenants’ appeal must stand dismissed. If 
Trilochan can be added, the learned 
District Judge will proceed to dispose of 
the tenants’ appeal in the light of the 
remarks we have made. The judgment 
of the learned District Judge in the land- 
lords’ suit (Rent Appeal No. 26 of 1912) 
is a judgment which depends entirely 
upon the decision of the tenants’ suiu 


As this judgment in the tenants’ suit has 
been set aside and the said case has 
been remanded, it is necessary now for us 
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to set aside the judgment and decree of 
the learned District Judge in Rent 
Appeal No. 26 of 1912 also and direct 
him to decide that appeal afresh after 
deciding the analogous appeal arising out 
of the suit by the tenants (Special 
Appeal No. 133 of 1912). 

Costs of both cases will abide the 
result. 

Rule No. 767. — This Rule is discharg- 
ed. We make no order as to costs. 
V.K./R.K. 

Decree set aside ; Case remanded. 

Hide discharged. 
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Sanderson, C. J. and Mookerjee. J. 

jBidhumukhi Chowdhurani — Plaintiff — 
Appellant. 

V. 

Asmatulla and - Defendants — 

Respondents. 

Letters Patent Appeal No. 57 of 1914, 
decided on 16th May, 1916, against the 
decision of Mullick, J., dated 28ih April, 
1914. 

(a) Bengal Tenancy Act (8 of 1885), St. 160 
and 167— created by /?ur Putnidar 
under terms of his lease is protected interest 
within S. 160 and cannot be annulled under 

S. 167. 

A putnidar granted a durpatni least* by a lease 
deed which contained the following words : ’* I 
give you right to alienate the same at pleasure 
by gift and sale and to grant se patu:, etc., set- 
tlements of your own interest”: 

Beld, that the se-patni created by the dur- 
patnidiir was a ‘‘protected interest ” within the 
meaning of S. 60 (^) of the Bengal Tenancy Act 
and could not be annulled under the provisions 
of S 167. [P. 520. C. I. 5 c P. S2I, C. 1.1 

(b) Bengal Tenancy Act (8 of 1885), S. 160 — 
Protected interest, creation of — Lan^ords per- 
mission it not necessary* 

In order to create a “protected interest” 
within the meaning of S. 160 of the Bengal 
Tenancy Act, it is not necessary that an express 
written permission must be obtained from the 
landlord on the occasion wh en the tenant creates 
the interest. (P. S2i,C. i.] 

Babu Bimal Chandra Das Gupta — for 
Appellant. 

Babus Sarat Chandra Boy Chowdhury 
and Atul Chandra Gupta~iox Respon- 
dents. 

Sanderson, C. J, — In my judgment 
this case raises a point of some interest. 

It appears that on the 30th of 
April, 1906, the zemindar Maharaja, who 
was the putnidar^ got a decree for dur- 
puini rent, and the result of that w'as 


that on the 25th of January, 1907, the 
plaintiff at the execution sale whicii was 
held under the decree, purchased the 
durpatni interest, and thereupon the 
plaintiff gave a notice under S. 107 of 
the Eengal Tenancy Act to Bbairab, 
with reference to the se-patni interest 
which was in him at that time. 'I'hat sv 
patni estate had been created by Juggo- 
mohan in the year, 18S6. 

Now, the suit was brought in this 
case by the plaintiff against the defen- 
dants, the occupancy-holders, for rent. 
They set up the defence that the plaint- 
iff was not entitled to sue. for rent, 
the first ground for that defence being 
that the se-patni interest which was in 
Bhairab had not in fact been put an 
end to, and the reason why they said 
it was not put an end to, was that it was 
a “ protected interest ” within the mean- 
ing of S. 160, Clause {g) of the Bengal 
Tenancy .Act, which runs as follows : 

“any right or interest which the landlord, at 
whose instance the tenure or holding is sold, or 
his predecessor in-title, has expressly and in 
writing given the tenant for the time being per- 
mission to create : ” 

the landlord in question in this case 
being Lachmiput or his successor-in-title, 
namely, the zemindar Maharajah, the 
putnidar^ to whom 1 have already made 
reference. 

Now, the deed upon which this ques- 
tion depends, made between Lachmiput 
and one Manulla Shah is set out af 
page II of the paper-book, and in that 
deed, the landlord, using the word as usedj 
in the section, granted a lease to Manulla,; 
and after describing the land and thei 
boundaries proceeded as follows : - I give! 
you I 

“ right to alienate the same at pleasure by giftj 
and sale, and to grant se-patni, etc, settlements, 
of your own interest.” ! 

The jirst question raised in this appeal 
is whether those words used in that docu- 
ment bring this case within Clause (g) of 
S. 160 of the Bengal Tenancy Act: or, in 
other words, has the landlord, by the 
words which I have quoted, expressly and 
in writing given the tenant for the time 
being permission to create the particular 
interest, viz,, the se-patni. In my judg- 
ment the landlord has done so. The 
words used are first of all general ; and, 
they give the tenant a right to alienate 
the same at pleasure by gift and sale, 
and then, they go on to specify this 
particular kind of interest, “ to grant 
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eic., settlements of their own 
interest." In my judgment this case is 
not governed by either of the two cases 
which have been cited to us. namely. 
Afazuddi Khan v. Prasanna Gain (i) and 
Kristo Das Laha v. JatindraiXathBasuiz). 

Ihe former of the two cases, namely, 
Afazuddi Khan v. Prasanna Gain (i), in 
which the judgment was given by the late 
Chief-Justice and Mr. Justice Digamber 
Ghatlerjee, to my mind, is of some assis- 
tance to us in coming to a conclusion in 
this case, because in that case the words 
were far more general than they are in 
the case now before us : the particular 
interest which was there created was not 
specified, whereas in this case the specific 
interest which was created by the tenant, 
namely, the se-patni was mentioned in the 
deed, and express auihoniy in writing 

was given by the landlord to create such 
interest. 

It was argued that, in order to come 
within Clause (g) of S. i6o, it was neces- 
sary for the landlord to specifv the 

particular interest which the tenant was 

to create, giving, I suppose, the name of 
the person in whom the interest was to 
be vested. I cannot think that that was 
the meaning of the .Act. It does not say 
SO; and if that were the meaning 1 can 
imagine all kinds of difficulties arising; 
f do not think the section contemplated 
that the tenant had to come each time 
to the landlord and ask him for express 
authority in writing authorizing the 
specific interest which the tenant intend- 
ed to create. I think that the words 
in the deed were sufficient to authorize 
the creation of the sub-tenancy which 
was created by Juggomohan in favour of 
IJhairab. 'I'herefore, ihe first point taken 
on behalf of the defendants was a good 

Then, it is said that even if this was a 
good point, the plaintiff was entitled to 
frds of the rent even if the other ird w'as 
to be paid to Bhairab. But this is quite 
inconsistent with the claim which was 
originally made in this case, and I do 
not think it would be right to deal with 
this matter on the fresh case which has 
now been made: and I think that the 
judgment of Mr. Justice MuIIick was 
right and the appeal from his judgment 
should be dismissed with costs. 


(1) (1912) 39 Cal. 139= 14 i.c. 991. 

(2) (1912) 14 I. c. 145 


Mookerjee, J.-The facts, material 
tor the determination of the interesting 
question of law raised in this appeal, 
are not in controversy and may be briefly 
stated. On the 25th January, 1907, the 
plaintiff purchased a dar-putni tenure at 
a sale held in execution of a decree for 
us own arrears obtained by the putnidar 
on the 30th April, 1906. On the 14th 
April 1910, she instituted this suit for 
recovery of arrears of rent from the cul- 
tivators in actual occupation of the land. 

hey pleaded that the rent was payable, 
not to her, but to a se- patnidar whose 
interest was still in force. The plaintiff 
replied that the se-patni interest was an 
encumbrance and had been annulled at 
her instance by service of notice in 
accordance with S. 167 of the Bengal 
lenancy Act. Ihe question thus arose 
for decision whether the sc-patni interest 
"as, as alleged by the plaintiff, an 
encumbrance capable of annulment under 
S 167, or, as asserted by the defend- 
ants, a protected interest within 
uic meaning of Clause (g) of S. 160. 
Now. thar clause provides that “any 
i'lgrh I or interest which the landlord, at 
whose instance the tenure or holding is 
sold, or his predecessor-in-title, has ex- 
pressly and in writing given the tenant 
for the time being permission to create” 

IS a urotected interest within the meaning 
of Chapter 14 of the Bengal Tenancy 
Act. J he point for investigation consc 
quenily is, whether the se-patni is a right 
or interest which the putnidar at whose 
instance the dar-pntni was brought to 
sale had expressly and in writing given 
the dar-patmdar permission to create. 

1 he plaintiff-appellant has argued that 
this question should be answered in the 
negative, because S. 160 {g) implies that 
such permission, to be of any avail, must 
have been expressly given, at the time of 
the creation of the se patni^ by a docu- 
ment specially executed in this behalf, — 
and no such instrument was admittedly 
executed in this case. In support of this 
proposition reference has been made 
to the decision of Kristo Das Laha v Jatin- 
draNath Basuiz). Ouratiention. however, 
has also been drawn to the decision in 
Afazuddi Khan v. Prasanna Gain (r), 
which possibly lends support to a differ* 
ent view. Neither of these decisions, 
however, directly bears upon the question 
raised before us, although, perhaps, the 
first of the two cases mentioned is more 
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analogous than the second to the case 
now before the Court. As the matter is 
thus not concluded by authority, S i6o (g) 
requires to be construed, and I feel no 
doubt that we should not accept the 
interpretation put forward on behalf of 
the appellant, namely, that the express 
permission must be contained in a written 
instrument, other than the lease whereby 
the tenancy was created, which is 
specially executed when the encumbrance 
is created. If that had been the intention 
of the Legislature, Clause (9) would have 
been differently framed. There is, 1 tnink, 
no foundation for the contention that an 
express written permission must be obtain* 
ed from the landlord on the occasion when 
the particular encumbrance is created ; 
there is in principle no difference between 
a permission to create an interest of a 
particular description given in the lease 
itself, and a permission subsequently 
given by a separate document. 

The question next arises whether the 
dar-putni lease of the 4th June, 1866 did 
contain an express permission in writing 
sufficient for the purpose of Clause {g). 
In my opinion, the answer must be in 
the affirmative, for the document states 
expressly that the dar-patnidar would have 
authority to grant a se-patni and it was 
pursuant to the power thus conferred on 
the dar-putnidarih^l he created the se- 
paUii on the 21st January, 1886. There 
is thus no escape from the position that 
'the se-patyii is a “ protected interest ’’ 
Iwithin the meaning of S. 160 (g) .md 
lhas not been annulled, because it could 
not be annulled under the provisions 
of S. 167. 

This really concludes the litigation. 
But as a last resort the argument has 
been put forward that as the se patni 
covered only one*lhird of the property, 
the plaintiff is entitled to rent in respect 
of the remaining two-thirds share. The 
obvious answer is that this was not the 
case made in the plaint. If such a 
claim bad been put forward, it would 
have been necessary to determine whether 
the rent in respect of a two-thirds share 
had hitherto been collected separately from 

the rent of the one-third share. This ques- 
tion has not been raised and could not 
be raised on the pleadings, nor could it 
be investigated in this suit, in the absen- 
ce of the se-patnidar interested in the 
one-third share. 


On these grounds, I agree that the 
decree made by Mr. Justice Mullick must 
be affirmed and this appeal dismissed 
with costs. 

V. H./K. K. 

Appeal dismissed. 
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Jknkins, C. J. and Woodrokfe, J. 

Abed Khondkar and others — Defend- 
ants - Appellants. 

V. 

Mohendra Lai De and others — Plain- 
tiffs -Respon dents. 

Letters Patent Appeal No. 26 of igii. 
decided on 31SI March. 1915, against the 
Decree of N. Chatlerjea, J., dated 23rd 
January, 1911. 

(a) CivU P C. (S of 1908), O. 47. R 4 f2) (b) 
—(Per C»J.) Proof in R. 4 (2) (b) 

refers to formality of evidence — It means evi- 
dence in legal form sufficient to convince the 
Court. 

I*er Jenkins, C /. — “Strict proof” niean> 
anything which may serve directly or indirectly 
to convince a Court .itul has been tirought l)efore 
the Court in legal form and in compliance 
with the law of evidence. It is the formality 
which is prescribed and not the result that is 
descrilied. [P. 523, C, i.j 

(b> Civil P. C. (5 of 1908), O 47, R. 6-R 6 
restricts grounds of objection— Objection to 
jurisdiction also can be raised when application 
is made to wrong Court. 

S, 62g of the Code of Citil Procedure, 
Act XIV' of 1882. limits the grounds on which 
objections may be taken to tiie admission of a 
review ; an objection may be taken when the 
admission has been in contravention of the 
provisions of S, 624. that is to say, it has 
been made to a tribunal that has no power to 
g^ant it. [P. 523. C. i.l 

(c) CivUP. C. (5 of 1908), O. 47, Rr. 2 and 4— 
Original Court can entertain an application but 
should not grant it unless conditions are satisfied. 

Without proper safeguards, the Court of first 
instance is, the proper Court to determine 
whether or not there should be a review, but 
before a review is granted those safeguards must 
be observed. [P. 523, C. 2.J 

(d) Civil P. C. (S of 1903), O. 47,Rr. 4 (2)(b) 
and 7 — (Per Woodreffe, J .) — Strict proof refers 
to formalities of evidence — Objection on this 
ground can be raised in appeal-^Objection to 
sufficiency of evidence cannot be raised. 

Per Woodtoffc, J. — The term ‘strict’, O. 47. 
R. 4 (2) (k), refers to formalities, such as issue 
of notices, taking of evidence on oath or affir- 
mation, legal proof of documents, cross exami- 
nation, and so forth. If such legal evidence be 
wanting objection may be made in appeal under 
O. 47, R. 7, which does not refer to the weight 
or sufficiency of the evidence. If the legal 
formalities are observed it is no objection that 
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the probative force of evidence legally taken 
appeals to be difiereiu to the Appellate Court 

from what it appeared to the Court crantin-' 
ret'icvv. ^ “ 


Strict priMjf niean^ protjf according to the 
fornial»iic> of law. It doe> not r^-fer losutti- 
cicn .y ot proof in ^eci^ring a p .rticular convic- 
tion. - Cal. r.v, : ao W. R. (F. 11 .) ; a: W R. 
3:4 and 24 \V. R. i:so, ref. 

(e) Civil P. C. (5 of 1908), 6. 47, R. V-l’App'er 

lale Court can only interfere if evidence is 
wanting in formality nor otherwise. 

\\ iietlicr tile proof i.-i according to law or not i.*; 
within the jurisdiction of the Appellate Court to 
dctejinine, but the quc.-'iion of suihciency of 
evidence i' f< r the Court ad tni tting the review. 


H’* 5-4i C. I . iS: 2J 
Jn'-inenrJra Nath Sirrar — for Appellants. 
Shiia PfasatDia Bhattacharjya — for 
Respondents. 


Jenkins, C. J. — This is an appeal under 
the Letters Patent from a judgment of Mr. 
Justice Nalini Ranjan Chattcrjea, before 
whom the case came by way of appeal from 
an appellate decree. The question that 
arises is as to the competence of an Appel- 
late Court to question the propriety of a 
review granted by the Court of first 
instance, on the ground that the evidence 
in support ot the application should not 
have been believed. 

This suit is one for rent, and in the first 
instance it was decided adversely to the 
defendants’ contention. The defendants, 
as a result of what appeared in the course 
of the trial, became aware of some new and 
important matter or evidence and as a 
result of that made an applicition to the 
Court of first instance for a review. The 
review was granted, it was granted because it 
appeared to the Court thLit there was strict 
proof of the allegation of thediscovery of new 
and important matter or evidence not within 
the kno wledge of the applicants and because 
that strict proof convinced the Court of first 
instance. The result was that the review 
having been granted, the case was re-heard 
and a decree passed favourable to the defen- 
dants. From that decree an appeal was 
preferred by the plaintiffs, who objected 
not only on the merits but on the ground 
that the review should not have been 
granted. The lower Appellate Court has 
dealt with the second of these contentions 
and has held that the review wag ultra 
vires or beyond the jurisdiction of the 
Court of fii-sb instance, so that the firgb 
decree was restored. The position of the 
defendants became this: that the decree in 
their favour was set aside and the first 
decree stood without their having any right 


to appeal therefrom. From this decree of 
the lower Appellate Court there was an 
appeal to this Court, which was heard by 
Mr. Justice Nalini Kanjan Chatterjee to 
whom it appeared that the decision of the 
lower Appellate Court was correct, and it 
IS in these circumstances that the matter 
now comes before us by wav of appeal 
under the Letters Patent. 

ffhe propriety of the course adopted by 
the learned Judge of first instance in grant- 
ing the application for review is to be 
determined by reference to the previsions 
of the old Code which are substantially re- 
produced, though with a slight variation, 
in the present Code. S, (323 permits an 
application for a "eview of a judgment and 
piovides that it may be made by any per 
son considering himself aggrieved, who 
from the discovery of new’ and important 
matter or evidence, which after the exercise 
of due diligence was not within his know- 
ledge or could not be produced by him at 
the time when the decree was passed or 
order made, desires to obtain a review of 
the decree passed or order made against him. 

It is only with that part of the section that 

we are now concerned. S* 624 provides 
that, 

F.xcept upon the ground of the discovery of 
such a new and important matter or evidence as 
atore--aid, or of some clerical error apparent on 
the face of the decree, no application fora 
review of judgment, other than that of a High 
Court, shall he made to any Judge other than 
the Judge who delivered it. 

S. 626 provides that 

If it appears to the Court that there is not 
sumcieni ground for a reivcw, it shall reject the 
application. If the Court be of opinion that 
the application for the review should be granted, 
it snail grant the same, and the Judge shall 
record with hi.s own hand his reasons for such 
opinion ; Provided that (a) no such application 
shall be granted without previous notice to the 
opposite party, to enable him to appearand be 
heard in support of the decreea review for which 
is applied for; and (<i) no such application shall be 
granted on the ground of discovery of new mat- 
ter or evidence which the applicant alleges was 
not within his knowledge, or could not be 
adduced by him, when the decree or order was 
passed, wiiliout strict proof of such allegation ; 
and (A an application made under S. 624 to the 
Judge who delivered the judgment may. if that 
Judge has ordered notice to issue under pro- 
viso (a) to this section, be disposed of by his 
successor.” 

It is only necessary now to refer to 
S. 629 which provides that, 

An order of the Court rejecting the 
appUaation shall bs final ; but, whenever 
such application Is admitted, the admission 
may be objected to on the ground that it 
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was — (a) in contravention of the provi- 
sions of S. 624, (i) in contravention of the 
provisions of S. 626. or {<•) after the expiration 
of the period of limitation prescribed therefor, 
and without sufficient cause. Such objection 
may be made at once by an appeal against the 
order granting the application, or may betaken 
in appeal against the final de-Tee or order maile 
in the suit." 

No provision is made in S. 588 of the 
old Code for an appeal from order in the 
case of an order granting a review ; and 
the power to appeal, snc)t as it is, jests 
on S. 629 alone. It is in that respect that 
there is a slight difference between the old 
and the present Code. 

The view taken by Mr. Justice 
Chatterjea in affirming the lower A»jpellaie 
Court is that ** strict proof ” means proof 
that convinced the lower Appellate Court, 
and it is on that ground and on that 
ground alone that the result can be affirmed. 
In my opinion this is not the true view of 
the provisions of this chapter relating to 
review of judgments. The word “proof” 
ordinarily has one of two meanings : either 
the conviction of the judicial mind on a 
certain fact, or the means which may help 
towards arriving at that conviction. The 
use of word ‘ strict ’ seems to me to point 
to the second of these two meanings, and 
the strict proof, in my opinion, means any- 
thing which may serve directly or indirectly 
to convince a Court, and has been brought 
before the Court in legal form and in com- 
pliance with the requirements of the law 
of evidence. It is the formality which is 
prescribed and not the result that is des- 
cribed. This I think is apparent from the 
whole scheme of this Chapter on review. 
For instance, we find on one side that the 
rejection of an application for a review is 
final. There is no enquiry into the merits. 
On the other hand, we find that the grant- 
ing of a review is not final, and as I read 
the Chapter it means this that when a review 
is granted, certain formalities have to be 
observed — formalities designed to secure that 
the application for review should not be 
too readily and thus improperly granted. 
An examination of S. 629 appears to me to 
support that view. It limits the grounds 
on which objections may be taken to the 
admission of a review ; and the first ground 
described shows that an objection may be 
taken when the admission has been in con- 
travention of the provisions of S. 624. that 
is to say, it has been made to a tribunal that 
jhas no power to grant it. Passing over for 
a moment S. 629 (5) we find that another 


objection allowed by S. 629 (r) is that the 
application is made after the expiration of 
the period of limitation pjescribed tlierefor 
and without sufficient cause, Therj we 
come to the only other objection, which is, 
that it is in contravention of the provisions 
of S. 6 l! 6 ; and S. Gi!6. so far as it relates 
to this topic, requires that there should be 
strict proof of the allegation. That appears 
to me to mean that there must !)e jjroof 
adduced before the Court that has to deal 
originally with the question of granting a 
review. \Yher 0 theri* has been placed before 
that Court such evidence or other mode of 
proof as the law requires and iiermits, I 
cannot think that it was intended that on 
appeal under S. 629 it was to be open to the 
Appeal Court to say. though there has been 
legal evidence, and in that sense strict proof, 
that the proof did not convince it, though it 
convinced the Judge who heard the witnesses 
and, therefore, the application and the order 
granting the review were ultra vires and 
beyond the competence of the Court. That 
would bring about a state of affairs most 
undesirable and would bring into litigation 
fresh elements of chances and speculation. 
I think that the whole scheme of the Act 
recognises that with proper safeguards the 
Court of first instance is the proper Court to 
determine whether or not there should be a 
review, but that before a review is granted 
those safeguiirds must be observed. Those 
safeguards have been observed in this case. 
I, therefore, think that the judgment of 
Mr. Justice Chatterjee is en-oneous and 
must be set aside, and so also the decree of 
the lower Appellate Court. The case must, 
therefore, go back to the lower Appellate 
Court to be re-heard on the merits. The 
appellants before us are entitled to all the 
costs in the High Court. 

Woodroffe, J. — The learned Subordinate 
•Judge has held that an Appellate Court can 
consider whether there was strict proof of 
the allegations on which an application for 
a review was made. Assuming for the sakn 
of argument that this is so, a question 
arises, what is the meaning of strict} proof. 
The Subordinate Judge was in effect of 
opinion that though the evidence was pre- 
sented with strict formality, he could reject 
it as not being strict, because in his opinion 
it was insufficient, that is, lacking sufficient 
probative force in his eye to establish the 
allegations of the party applying for a 
review. I do not think this is correct. The 
term “ strict ” refers in this section, in my 
opinion, to formalities. Thus the section 
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T^uires th:>t formal, ties of law should be 
lobserved such as issue of notices, taking of 
evidence on oath or affirmation, legal proof 
f docuiuent^, cross-examination so forth 

I wanting, objection 

raa\ be made in appe il under 0 47, E 7 

"eight or sufficiency ol the evidence. If 
the legal formalities are observed, it is no 
objection that the probative force of evid- 
ence legally taken appears to be diflferent 
to the Appellate Court from what it appear- 
ed to the Goui-t granting review. In the 

C "as legally, taken 

but the Appellate Court disbelieved the 
evidence The latter after criticising the 
evidence says that he disbelieves it and 
because the first Court did believe it held 
tha It was acting 1 ,/tra vnes Asan instance 
of t lie nature ol the ground uixin which the 
lo \ei Appellate Court proceeded I mav 

bis judg^ 

Strict proof,’- in my opinion, means proof 


laccording to the formulities of law- It 
does not refer to sufficiency of proof in 
securing a particular conviction. Thus an 
appeal has been allowed where the Judge 
has not recorded his reasons for granting 
an application tor a review. [See tut 

UIJ , or where he granted a review 
without inquiry or proof tliat the evideuce 
was not within the knowledge of the 
applicant at tne hearing or could not be 
adduced by him before the decree was 

?®® ®f C/, under 

mah{2)j, or where by going through the 
evidence a second time the .Judge might 
come to a different conclusion [See the case 

ra7n.Deb (3)1, or merely to enable the 
case to be re-argued [See the case of 
Ko eemooddeen A/undhul v, Ileerun A/un- 

on i-bsce was 

an absence of due formalities required by 
Jaw. Whether the proof is according to 

A “’® jurisdiction of the 

Appellate Court to determine, the question 


(I) 

|2) 

( 3 ) 

(4) 


fi 895 ) 22 Cal. 734. 

(1873) 20 W. R. 84. (F.B.) 
(1876) 25 W. R. 324. 
(*875) 24 W. R. 186. 
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of sufficiency of evidence is for the Court, 
admitting the review. I may add herel 
that the result of holding otherwise would 
be to affirm a judgment of a Judge in whose 
opinion It was erroneous. I, therefore, 

Justfcr'^^ passed by the Chief 

V.B./K.k. 

Appeal allowed ; Case remanded. 

A. I. R. 1916 Calcutta 524 

Jenkins, C. J., Mookerjre AND 
Holmwod, JJ. 

Emperor. 

Nogendra Nath Sen Gwp/a - Accused. 

Jurisdiction, decided on 
hv ^Siiinst the Commitment 

by Chiet Presdj. Hagte, Calcutta, dated 
lyth January. i9l5. 

1908) Amendment Act fl4 of 

with S .S 302 and 302 read 

‘-'hargeci. in the same trial. 

prosecute i, to 

Counsel for the Crown to 
to secure a conviction. ^26. C. i.J 

trial-Miscellaneous-TruthfuI 

innocent person. 

m Jl")"* before the Special Bench an accused 

c explaining the 

UntlTa appearing against him and a 

I explanation coming from the accused 
cannot injure lum. innocent as he is presumed 

[P. 523. C. 2.} 

visU^po^ »«-i“*-Local injury-Court may 

For the correct understanding of a case, the 
Court may viMt the place of occurrence. 

IP. 526. C. 2.] 

trial-Wheo evidence does not 
lead to probable conclusion of guilt accused 
must be acquitted. 

\V here it is not shown that the guilt of the 
accused is so probable that a prudent man 
ought to act upon the supposition that he is 
guut>, the accused should not be given merely 
le benefit of the doubt but must be acquitted 
as absolutely innocent* [p. ^28^ C* 2-} 

S. P. Sinha and N. Gupta, K. N. Ckau- 
dkuri and Sinha -for the Crown. 

Langford JameSf L. Palit and Arabinda 
Roy — for Accused. 

JenkiDB, C. J. — On the evening of 
November 25th last, at or about 7-30, two 
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bombs wei'e exploded in a lane off Harrison 
Hoad known as Mussalmanpara Lane. It 
resulted in the death of a Police Ollicer, 
Bam Bhujan Singh, and in severe injuries 
to two other Police officers, Monoranjan 
Chuckerbutty and Someswar Dutt Panday, 
and also to a man named Harabilas Ghosal. 

Of the two bombs one was thrown 
through the open street door into a room of 
the house No. 10/4/ 1 . Mussalmanpara Lane, 
the other struck the front wall of the house 
to the west of that door. It is the prose- 
cution’s case that both bombs were thrown 
by a party of three or more Bengali youths 
in furtheranoe of the common intention of 
all and that the accused Nogendra Nath 
Sen Gupta not only was of the party, but 
actually threw one of the bombs. Eight 
charges have accordingly been framed 
against the accused Nogendra. Four impute 
to him that he himself threw a bomb, the 
other four impute to him that if he did not 
throw the bomb, still he was a member of 
the party that did and that this establishes 
his guilt. Objection was taken on behalf 
of the accused that even on the case made 
by the prosecution the charge in reliance on 
IS. 34 of the Indian Penal Code could not 
be sustained. We, however, overruled the 
objection and have heard the ciise on the 
merits. The charges as drawn would seem 
to impute to the accused that he was 
the thrower of both bombs, for they charged 
him with having directly caused the injury 
both to Harabilas Ghosal and to the other 
three men, though it is fairly obvious that 
the injury to Harabilas was occasioned by 
the bomb that fell within the room and 
that to the other three by that which struck 
the wall. In the argument before us, the 
case made was that the accused threw the 
bomb that struck the wall or the second 
bomb as it has been termed. This view 
rests on the evidence of Someswar. He 
describes the man who threw the bomb as 
wearing an alwan and this is probable ; but 
according to evidence on which reliance can 
safely be placed, the accused had no alwan 
that evening, -\part from this, we regard 
Someswar as a patently unreliable witness, 
as will later appear, and it would be abso- 
lutely wrong to base any conclusion on an 
identi Boation purporting to be made by him. 
Beyond this, there is no evidence that could 
■justify the conviction of the accused on the 
first, third, fifth or seventh charges. 

It has then to be seen whether the bomb 
was thrown by a party of men and whether 
the accused was of that party. It is beyond 
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question that two bombs were thrown and 
that there were two or more men of the 
party by whom they were tliroun. '| he 
object of the attack was undoubtedly 
Basanta Kumar Ci)atterji,a Deputy Superin 
tendent in the C. I. D. and tlie occupier ot 
No. 10/4/1, Mussalmanpara Liuie, Those 
by whom this dastardly attack lias been 
made have been assumed to be members of 
a society described as anarchist. With the 
oomniendahle fairness that has marked his 
conduct of this cise, Sir Satyendra Sinha 
has stated that, apart Irom what is dis- 
closed in this proceedings, the [irosecution 
know nothing of the accused that would 
associate him with any anarchical move- 
ment. At the same time, we know that he 
is a student of the Presidency College 
residing in the Oxford Mission Hostel, and 
it is apparent thar he is as far removed 
from the class of degenerates as a lad well 
can be. 

Undoubtedly, the accused was in the 
immediate neighbourhood of the explosions ; 
he admits as much, and the injuries he re- 
ceived point to the same conclusion. Could 
he, then, have been there consistently with 
his innocence ? To ascertain this, it was 
thought that the accused should lie asked to 
give his explanation, and notwithstanding 
an objection taken by Mr, James, we thought 
and still think that was the right course to 
follow. AninnoceuD man cannot well in-j 
jure himself by a truthful explanation, and 
it would be deplorable were we to h dd that 
it was beyond the competence of the Court, 
when dealing with a case under ActXIV of 
1908, to give an accused an op|X)rtunity of 
explaining the circumstances apiioaring 
against him. And there is high authority 
in favour of a similar view for Sir Alfred 
Wills ha? recently cited with approval the 
opinion of the Coui't of Criminal Appeal 
that in the case of an innocent man the 
failure even to offer evidence is an unwise 
course (Wills on Circumstantial Evidence, 
page 102). The explanation in this case 
has certainly been of service to the accused, 
for, taken with the prosecution’s admission 
as to the place at which the accused's 
brother resided last November, it demons- 
trates that there was nothing impossible or 
even unreasonable in the accused’s presence 
in the lane. The fact, therefore, that the 
accused was injured in the lane, though 
calculated to arouse suspicion if unexplained, 
cannot be regarded in itself as incompatible 
with his innocence. This was recogni.ved 
in the argument before us, and so th- 



o2G Calcutta Empkroe v. Nogendra Nath (Jenkins, C. J.) 


prosecution rely on other facts as inculpatory 

of the accused, and wich these we will now 
deal. 

The first suggestion was that the accused 
was at the Alipore ^Magistrate's Court on the 
-4th of November lu circumstances which 
were suggestive of a design against Deputy 
^superintendent Basanta Kumar Chatterji, 
either immediate or prospective. N.)rendi-o 
Nath Mukerji,dift‘eiirig iu this from Basanta 
purports to identify the accused. We were 

far from being satisfied with this evidence 
^3d Che testimony of Mr. Holmes of the 
Oxford Mission amply justified our doubt 
Mr, Holmes spoke with caution but his 
testimony is, on that account, entitled to 
the greater weight. And we would here 
remark that it was certainly right of the 
prosecution to call .Mr. Holmes, for the 
duty of the Counsel lor the Crown is n.^t to 
secure a conviction but to assist the Court 
m arriving at the truth. We are satisfied 
that this attempt to creite a prejudice 

no foundation in 

tact. 

Next, there IS the evidence of Monoranjan 
^d Someswar. That they we,e present is 
beyond doubt, but an essential part ol the 
story each ^ has told is manifestly untrue. 
Monoranjan s testimony would place him 
in a part of the lane not Uu- from the dust- 
bin, and it is in reference to that position 
that he describes the incidents and indivi- 
duals lie pj'otesses to have ob-erved. He 
would piuce the party of bomb-throwers 
nearer the actual explosions than he him- 
self stood. ,\nd yet we hod that while he 
IS most seriously injured, they if the 
accused be excluded — apparently escaped 
untouched. Nor is this all. for the evi- 
dence. furnished by the scene itself after the 
explosions, affords cogent proof that Mono- 
ranjan was, at the time of the explosions 
nob near the dust-bin, bub clo:,e to the 
lamp-post, standing at the corner to the 
east of the street door. It is our belief 
that this misdescription was deliberate and 
was an endeavour to improve the case by 

supporting the story that Someswar has 
since placed , before the Court. If regard be 
had to probabilities, then we agree with the 
argument that to secure escape from injury 
and capture, the moat favourable position 
for throwing the bombs would be slightly 
to the north of the dust-bin, and this would 
be naturally followed by flight towards the 
east. The prosecution evidence shows that 
^o youths did actually take that course. 

The traces of prepaj-ations for the attack 
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aUo support this view. Someswar swears 
that he pursueiJ three men, the number 
that Monoranjan had described as passing 
to his right. He has detailed his pursuit 

0 these men along Mussalmanpara Lane to 
Harrison Boad, aud from that point the 
luuuitof one ot them along the pathway 
towurGS-U-hil Mistry's Lane, tiil his chase 
«as cu short by his stumbling over a stone 
and falling on his hands, thereby, as he 

f.A; unconsciousness 

recovered after a short but 

rih of time. Then he 

retu.nedto 10/4,1, Mussalmanpara Lane. 

1 ms story ,s palpably untrue. Sheik 
U ngoo wlio appeared to us to be a truth- 

“ narrative of events 

ver i „ ““"t negatnes Someswar’s 

version and shows that Someswar cannot 

naNeheenm pursuit and that three men 

cannot have been in d.ght ; in fact, the 

,vj "■‘‘‘^■■'ng, not running. 

Not is this all, for the evidence of Satish 

^hander Banerji, another witness who 

with'fl!'* 1 ^^ favourably, is inconsistent 
theidea that Someswar ever left 10 / 4 , 

was un- 

exi I 1 ^ Ji-ffected by the shock of the 

e.vi^^ios,on as to be m a state of great and 

unh.ilanc6d excitement, and his story may 

repmsent what he would have wisLd to 
a\e done, but certainly not what he did. 

'Ve are convinced that there is no founda- 

.nddentl“‘''‘ of its 

Then we come to the story of Sarafat. If 
U6, It \sould be a most important link in 
ne evidence against the accused and almost 
conclusive of his guilt. But we do not 
hUMtato to pronounce this story fal.se, and, 

fu ^‘^tyondra Sinha oh behalf of 

the Crown did not even refer to it in his 
reply. Our view rests not merely on an 
appreciation of the evidence as given before 
us, which left no room for doubt as to its 
worthlessness, but also ou our personal 
o servations on the spot, which convinced 
us that the Story told by this witness was 
in 1 3 most important details an absolute 
impossibility. We would here desire toi 
explain that we visited the locality, at the, 
urgent request of both parties who felt, and' 
we now think rightly, that this was almost 

necessary to a correct understanding of the 
case. 

The next step in the case is that the 
accused was found in the narrow part of 
Akbil Mistry’s Lane which runs east and 
west. This undoubtedly is true ; but so 
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far as it goes> it bears out his story that he 
was on his way to his brother’s mess, for it 
is not disputed, and is, indeed, apparent, 
that this was on the road there from 
Mussalmunpara Lane. Nor is it without 
its relevance that while lying there, he at 
once gave his brother's name and address 
and begged that information might be given 
to him. This fact is an answer lo the sug- 
gestion that the accused endeavoured to 
conceal his identity by withholding his 
name. It is at least as reasonable to refer 
his silence to the state of collapse iu which 
he obviously was. Sudhir’s suggestion 
that the accused wore his in malkocha 
fashion may be dismissed, as he himself 
conceded in cross-examination that he was 
unable to support it on oath, and it is a 
circumstance to which no other witness 
speaks. The next move was to the hospital, 
and it is here that Subodh, aC. I. D. officer, 
attributes to the accused two remarkable 
and unintelligible replies. He says that 
the accused, when asked his name, replied 
“ My name is name,” and when asked by a 
European, whether he was a Policeman 
answered, “ I am not a Police but a ram.” 
Not only is the medical evidence of the 
accused’s condition strongly opposed to the 
probability of this being true, but there is 
no confirmation, by any European or by 
any Bengali doctor, of these answers. On 
the contrary, the evidence of those called 
negatives it. Mention may here be made 
of an incident on which Mr. James has 
laid much stress, the discovery of the 
exploded Mauser cartridge. He evidently 
regarded it as a fabricated discovery 
designed to prejudice bis client. We 
do not share this view ; we see no reason 
to distrust Mr. Lowmen's evidence on 
the point ; and in fact no use of the dis- 
covery has been made to the accused's 
prejudice. 

This brings us to the endeavour to show 
that the accused, when found in Akhil 
Mistry’s Lane, was in possession of a revol- 
ver. Sir Satyendra did not exaggerate the 
importance of this alleged incident when 
be declared that if it was not established, 
then he could not ask for a conviction. 
From what has already been said, it is 
apparent that there has been an endeavour 
to import into the case several matters that 
may well occasion anxious doubt as to the 
preparation of the evidence by which 
it was sought to fasten guilt on the accused. 

Bub, in dealing with this revolver inci- 
dent, we have endeavoured to estimate its 


worth on its own iDd 0 i>end 0 Dt merits. 
Does, then, the evidence establish, with the 
degree of assurance that any prudent man 
would require, the accused’s possession of 
the revolver produced before us in Court? 
Eor, if it does, then it goes far to show 
that the accused is guilty and has merited 
the law’s extreme penality. We have the 
lad’s positive statement that he had not 
the revolver, and this the law ordains we 
may take into consideration. On the 
suggestion of its later im{X)rtation, he 
does not throw any light, nor c<^uld he in 
the collapsed condition in which he was, 
for he was practically dead to all around 
him. 

The witnesses who speak to the “shin- 
ing thing, ” or the revolver which we are 
invited to regard as its etiuivalenb, are 
many. There is, however, displayed through- 
out this evidence an anxiety to make 
it appear that the “shining thing” was 
observed before the Police came on the 
scene. This anxiety appears to us to cast 
a needless slur, for if a discovery by the 
Police squared with the facts, we certainly 
should not on that account regard it as 
unworthy of acceptance. But the difficulty 
we feel in connection with this part of the 
case is that we find ourselves confronted 
with stories so difficult to reconcile with 
each other or to fit in with ordinary probabi- 
lities that after serious consideration, we 
unhesitatingly come to the conclusion that 
we must regard this part of the case with 
grave distrust. In dealing with it, we have 
been materially assisted by Mr. James, 
who, with his junior, Mr. Palit, has 
obviously made a most searching inquiry 
into all that relates to this alleged discovery 
of the pistol, and has spared no efi'ort to 
master and undei*stand all the details of 
the problem with which he had to deal. 
Unless something has been kept back, the 
constables Nawrang and Paltoo, two most 
important witnesses, should, according to 
their evidence, have been at the spot 
where the accused was lying in Akhil 
Mistry’s Lane not later than 7-45 ; and 
yet the case presented for our acceptance 
by the prosecution, and apparently as an 
essential feature of the case, is that their 
arrival at the west end of the lane was 
absolutely synchronous with the arrival of 
Sub Inspector Belcher and Head Constable 
Mohangoo Misser at its eastern end. Bub 
Sub-Inspector Belcher cannot have reached 
the lane before 8-20, that is, 35 minutes 
later than the time at which the two 
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constables, on theif own evidence, ought to 
havearrived Weshould have attributed little 
importance to this, if it could fairly have 
been ascribed to a mistaken estimate of 
time. But it is nothing of the kind ; and 
having followed the case day by day as it 
was imf .lded before us, we feel that that is 
not tile true explanation of the remarkable 
discrepancy which resulted in the equally 
remarkable coincidence of simultaneous 
arrival. We cannot resist the conclusion 
that there has not been a complete disclosure 
of all that occuired. and that something 
has been withheld from our knowledge. 

Then, again, the evidence of Sarat and 
Sudhir, two other wicnessess of importance, 
so far from clearing up matters, rather 
tends to increase the prep^exities of the case. 
Both of them agree in this that they will 
not pledge themselves to more than “a 
shining thing,” and curiously enough they 
were neither of them shown the revolver 
with a view to identifying it in appearance 
with what they profess to have seen. Sarat 
before us has deposed to the presence of a 
constable before the arrival of Belcher, and 
describes him as handling the pistol. At 
the same time be does not identify him as 
either Nawrang or Paltoo, and in this he 
probably is right, as the man of whom he 
speaks did not wear a puyri. This man, 
obviously a most important witness if Sarat 
siioke the truth, has not been called, and it 
seems to be the prosecution’s case that they 
do not know of any such constable as Sarat 
describes. Mr. Belcher declared that when 
be arrived, he saw the pistol and took pos- 
session of it. We do not say that it may 
not have been so, bub when we bear in mind 
Belcher’s evidence of its spotless condition 
and Its freedom from all trace of blood or 
mud or water, we find it difficult to recon- 
cile this with what must have been the 
condition of the lane and of the accused. It 
would seem to be the prosecution theory 
that the revolver was carried in the accused’s 
hand ; but if in his right hand, one would 
have exfiected traces of blood, having regard 
to the injuries and the profusion of blood on 
that side ; if on the left hand, equally 
would one expect traces of blood, from the 
wound in the palm of that hand, for it was 
sufficiently severe to be dressed and sutured 
at the hospital. It is difficult to speculate 
as to whether it may not have been in the 
accused’s coat pocket, for, so far is this from 
being the case for the prosecution, that the 
Goat has not even been put in evidence 
before us, and we do not know what 
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pocket (if any) there were in it. The reason 
for this doubtless was that the prosecution 
felt that it was impossible to square the 
prosecution evidence as to the position of 
the revolver with any other theory than that 
it was in the accused’s hands. 

We have dealt with some of the diffi- 
culties in the way of accepting that view. 
But there is yet another circumstance to be 
noticed, and that is that Sheik Hingu, who 
certainly might have been expected to see a 
revolver in the accused’s hand, did not 
observe one. nor was it observed by Mono- 
ranjan or Someswar or, as far as we know, 
by any one else. Then, again, if the pistol 
was really in the accused’s band, we find it 
diflicult to account for the several positions 
from time to time attributed to it, or how it 
was not visible from the first. 

The whole story of the revoU'er is sur- 
lounded by difficulties and is enveloped in 
mysteiy, and observing that standard of 
caie which the |X)sitive enactment of the 
law imposes on us. we bold it not to be 

accused was in posses- 
sion of tiie revolver. But if possession of 
the revolver is not brought home to the 
accused, there clearly is no evidence on 
which we can hold his guilt proved, and 
tiiis Sir Satyendra himself declared. 

We desire to make it clear that in our 
judgment wo do not merely give the accus- 
ed the lienofit of the doubt, but after consi-l 
dering the mattei-s before us, we decline to 
hold that he is shown to he guilty, or that 
his guilt is so probable that a prudent man 
ouglit under the circumstances of this case 
^ act ui>oa the supposition that he is guilty. 
That is the test prescribed by law, and it is 
amply satisfied in the accused’s favour in 
the circumstances of this case. 

The Court accordingly acquits the accus- 
ed of the several charges brought against 
him and directs that he be set at liberty. 

Mookerjee. J.- — I am in full agreement 

judgment of 

the Court, which has just been read out by 
the Chief Justice and to which I am a 
part%. I desire only to emphasise that, 
after anxious consideration of every ele- 
ment in the case as it was developed before 
us from day to day, I am strongly con- 
vinced of the absolute innocence of the 
accused. My deliberate conclusion is that 
the endeavour made to establish a connec- 
tion between this innocent lad and a 
dastardly crime by means of evidence 
tainted in a large measure by manifest 
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untruths and manufactured incidents, has 
been completely unsuccessful. 

Holmwood, J . — 1 am in entire agreement 
with the judgment of the Ourt to which 
I am a party, and I only wish to add 
that I am convinced of the absolute 
innocence of the accused. He was the 
victim of an unfortunate train of circum- 
stances which made the case at 6rst appear 
very black against him; but the assiduity 
of those whose duty it was to investigate 
the facts, in endeavouring to el borate 
and clench those circumstances, has served 
the purpose of clearly demonstrating to my 
mind that he can have had no hand in 
the diabolical crime with which he was 
charged. 

V.B./R.K. 

Accused acquitted. 
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CoxB and Beachcroft, JJ. 

Monindra Mohan Roy Mukhopadhya — 
Defendant- Respondent — Petitioner. 

V. 

Ram Krishna Sadhukhan — Plaintiff- 
Appellant — Opposite Party. 

Civil Rule No. 1184 of 1914. decided on 
8th February, 1915, againstthe Judgment of 
Coxe and Beachcroft, JJ., dated 21st May, 
1914, in Second .Appeal No. 868 of 1913, 
reported in 27 1. C. 30. 

Evidence Act (1 of 1872), S 32 (5) — Suit against 
minor— Minor*# aunt as guardian made state- 
ment giving date of birth — Statement is admissi- 
ble under S. 32 (5). 

In a suit against a minor, a statement made 
by the minor’s aunt in an application lo be ap- 
pointed his guardian, to ihe effect that he was 
born on a particular day is admissible in evi- 
dence under S. 32, Clause (5) of the Evidence 
Act, as it relates to the existence of relation- 
ship. 30 Cal. 758, ref. to. ?5 Mad. 183, ref. 

[P. 52<), C, 2 P. 530. C. l.J 

Samatul Chandra Dutta and Sa/is 
Chandra Mookerjee — for Petitioner. 

Sarat Chandra Roy Choudhury — for 
Opp .site Party. 

Coxe, J, — The only question that arises 
in this review is whether a statement by 
the deleodant’s aunt, in an application to be 
appointed his guardian, to the effect that 
he was born on the 29th Pous 1296 is 
admissible under S. 32, Clause (6) of the 
Rvidence Act. The District Judge, relying 
on the decision of DhanmuU v. Ran Chun- 
der Ghose (1), held that the statemeat was 

(i) (iSqy) 24 Cal. 265. 

1916 Cal.— 67 & 68 


Krishna (Beachcroft, J.) Calcutta 529 

admissible. In appeal we preferred to 
follow the decision in Satis Chunder Muh- 
hopadhya v. Mohendro Lai Paihuk (2) and 
held that it was inadmissible, i he defen- 
dant then obtained this Rule to show cause 
why the decision should not be reviewed 
and we have now heard both parties again" 
on the point. 

On re-consideratioD, I think that we arei 

bound by authority to hold that the state- 
ment is admissible. The application of the 
minor’s aunt has been put in. The second 
paragraph contains a statement that the 
defendant was born on tbe 29th Pons 1296, 
and the ninth recites that the applicant 
is the defendant’s aunt. Speaking for 
myself I must say that I think it a great 
straining of simple English words to call 
the former statement a statement relating 
to the existence of any relationship. The 
only way in which the words can answer 
to this description is by taking them to 
imply that the relationship existed on the 
29th Poms and did not exist on the 2Sth Pous, 
a mode of interpretation that seems to me 
very far-fetched. But this interpretation 
of the section is certainly supported by 
authority. It was accepted in the case of 
Ram Chandra Dutt v. Jogeswar Naraiu 
Deo (3) and apparently was not questioned 
W’hen that case was appealed : Jogesivar 
A^arain Deo v. Ramachandra Dutt (4). It 
was also accepted in Oriental Government 
Security Life Assurance Company Limit- 
ed V. Narasimha Chari (5). The decision 
of a single Judge in the case of Mipin 
Behary Daw v. Sreedan Chunder Dey (6), 
cannot weigh against these decisions. If, 
however, the case rested merely on judicial 
decisions, I should have some hesitation in 
treating the words of tbe section with what 
seems to me considerable violence, but the 
terms of Illustration (e), which 1 regret that 
1 overlooked when the appeal was first 
heard, indicate that the decisions have 
correctly interpreted the intentions of the 
Legislature. 1 think, therefore, that our 
former decision must be held to be wrong 
and that the appeal must be dismissed with 
costs. 

Beachcroft, J.— I agree that this review 
must be allowed. At the first hearing the 
case of Rom Chandra Dutt v. Jogeswar 


{2) (1890) 17 Cal. 849. 

(3) (>893) 20 Cal. 758. 

(4) (1896) 23 Cal. 670=23 I. A. 37 (P,C.). 

(5) (1902) 25 Mad. 183. 

(6) (1886) 13 Cal. 42. 
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Naraiyi Deo (3) was not cited, nor was our 
attention drawn to Illustration (e) of S. 32 
of the Bvidence Act. Under thj,t section a 
statement of a relevant fact by a deceased 
person is relevant if the statement relates to 
the existence of relationship. The line of 
thought which influenced me at the first 
hearing was that the statement of the date 
of birth in Nistarini's application forguardi- 
ansliip was not a statement relating to the 
existence of relationship. But that state- 
ment must he re.id with the statement in 
paragraph 9 ol the application, and that the 
two statements when read together are 
adinis=iljle to prove the defendant’s age is 
■shown by Illustration (e) of S. 32. 
v.i:./R.K. 

Petition allowed. 
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Mookerjee and Richardson, JJ. 
Skaik Galim and — Plaintitfs. 


V. 

Sadarijan Bibi and another — Defen- 
dants. 

Civil Ref. No. 1 of 1915, decided on 
22nd March, 1915 made by Muusif, Iswar- 
ganj, dated ith December, 1914. 

(a) Specific Relief Act il of 1877 ), S. 21 — Suit 
for recovery of balance of consideration of 
mortgage being suit for specific performance 
does not lie. 

A suit l)y a mortgagor for the recovery of the 
balance ol the mortgage-money not paid to him, 
being a suit for tlie spccitic performance of so 
niucli of an agreement a.-^ has not already l;een 
performed, does not lie. [F. 530, C. 2.J 

(b) Provincial Small Cause Courts Act (9 of 
1887 ), Arts. 15 and 16 — Suit for recovery of 
balance of mortgage consideration or rectifica* 
tion of instrument is not cognizable. 

Such a suit or a suit for tlie ri;ctificalion uf the 
instrument is not cognizable by a Court of Small 
Causes. 53 *. C. i.j 

(c) Provincial Small Cause Courts Act (9 of 
1887 ), Arts. IS and IS^Suit for damages for 
breach of contract by non-payment of part of 
consideration of mortgage is cognizable. 

It is, however, open in such circumstances to 
the plaintiff to sue in the Small Cause Court for 
damages for breach of contract provided the 
damages aie within the pecuniary jurisdiction of 
the Court. IP. 531, C. i.j 

Order. — This is a reforeuce by the 
MuDsif of Iswarganj in a suit instituted 
before him as a Small Cause Court suit. 

The plaintiffs allege that out of Rs. 150, 
the nominal consideration for a mortgage 
by conditional sale in favour of the defen- 


dants, the plaintiffs received only Rs. 104. 
The suit was brought to recover the balance 
together with interest and Rs. lias com- 
pensation. When the case came on for 
hearing, one of the defendants admitted 
that the plaintiffs had not received the full 
amount of the consideration but only 
Rs. 106. 

The questions referred by the Munsif 
are : — 

(1) Whether a mortgagor can sue for the 
recovery of the balance of the mortgage- 
money not paid to him. 

(2) It so, whether such a suit is cogni- 
zable by a Court of Small Causes. 

In regard to the Jirst question it, is’ 
clear that the claim to which it refers can 
only be regarded as a claim for the specificj 
performance of so much of an agreement to, 
lend money as has not already been per- 
formed. Authority shows that such a 
claim is not maintainable. 

In Rogers v. Challis (1) the defendant 
agreed to borrow the t.um of £1,000 from 
the plaintiff’ on certain security. The 
delendant afterwards obtained better terms 
from a third person and refused to perform 
his agreement with the plaintiff. The 
plaintiff asked for specific performance 
which was refused. The Master of the 
Rolls (Sir John Romilly) said : 

“It certainly is new to me, that this Court 
ha.« ever entertained jurisdiction in a case where 
the only personal obligation created is, that one 
person says, if you will lend me the money I 
will re pay it and give you good security, and 
the terms are settled between them. The Court 
has .said that the reason forcompelling a specific 
performance of a contract is because the remedy 
at law is inadequate or defective. But by what 
possibility can it be said that the remedy here is 
inadequate or defective It i.s a simple money 
demand ; the plaintiff says, I have sustained 
pecuniary loss by my money remaining idle, and 
by my not getting so good an investment for it 
as you contracted to give me. This is a mere 
matter of calculation and a Jury would easily 
asse.^s the amount of the damage which the 
plaintiff has sustained. I e.xpress no opinion 
whether an action (that is, an action for damages) 
would or would not lie ’’ 

Iq that case an attempt was made to 
compel a man to borrow money. In Sichel 
V. Mosenthal (2) an attempt, conversely, to 
compel a man to lend money was equally 
unsuccessful. The same learned Judge 
said : — 

“ It would be quite new to me to hear that 
this Court could specifically enforce a contract 

(*) (*859) 27 Beav. 175 = 29 L.J. Ch. 24®* 

54 E. R. 68 = 7 W. R. 710. 

(2) (1862) 30 Beav. 371=3* L. J. Ch. 3 ^®"* 

5 L. T. 784=10 W. K. 283 = 54 E. R. 932- 
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to lend money, and as to compc-Uing a person 
to borrow money, according to his agreement, 
that was the point which I decided in v. 

CAa//ts iO." 

He went on to suggest that the proper 
remedy was an action for damages. 

These cases were cited and approved by 
the Privy Council in Lartos v. Gurety (3), 
where the agreement which it was sought 
to enforce took the form of a conditional 
sale. 

Their Lordships said : 

** The parties throughout the negotiation 
which led up to the contract were stipulating for 
advances of njoney on one side, and for security 
for those advances on the other ; the pleadings 
state and admit an agreement of that nature ; and 
it seems impossible to treat the cause of action 
in this case as anything more than the breacli of 
a contract to honour the drafts of the respon- 
dent to the extent of the amount agreed to be 
advanced, and placed to his credit. And, upon 
a full consideration of the arguments and 
authorities, their Lordships are constrained to 
admit that the Court of Chancery would not have 
entertained a suit for the specific performance 
of such an agreement, but would have left the 
party aggrieved by the breach of it to seek his 
remedy, where he would find an adequate re- 
medy, in a Court of Law.” 

The case of the South African Territories 
V. Wallington (4) in the House of Lords is 
to the same effect. 

! Upon the principle so exemplified it is 
jclear that the present suit, regarded as a 
'suit for specific performance of the contract 
Ibetween the parties, does not lie. Nor 
jwould such a suit or a suit for the rectifi- 
KJation of the instrument be cognizable by a 
Court of Small Causes (Provincial Small 
Cause Courts Act, 1887. Schedule II. 
Clause, 15 and 16). Both the question 
referred must, therefore, be answered in the 
negative. 

On the other hand, it is open to the 
plaintiff to sue in the Small Cause Court 
jfor damages for the breach of contract, 
jprovided the damages claimed are within 
|the pecuniary jurisdiction of the Court. 

If the plaintiff is prepared to confine 
himself to a claim for damages within the 
jurisdiction of the Court to award, he may 
be given an opportunity to make the 
necessary amendments in his plaint and 
the suit may then be proceeded with. 
Otherwise the plaint should be returned to 
him. 

V.B/R.K. 

Reference answered. 

( 3 ) (1873) 5 P. C. 346=61 L. J. Ch. 244. 

U) (1898) A. 0.309 = 67 L.J. Q. B. 470 = 78 
L. T. 426 = 46 W. R. 545. 
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N. R. Chatxerjea and Mullick, .).J. 

Proinotha Nath Chakravarthi — Defen - 
dant — Petitioner. 

V. 

Mohini Mohan Sen -Plaintiff — Opjx^site 
Party . 

Civil Rule No. 1L19 of 1914, decided on 
26bh February, 1915, against the Order of 
Munsif. Maldah, Dated 27th July, 1914. 

ProviDcial Insolvency Act (3 of 1907), S. 34 — 
Cash deposited as security for withdrawing 
attachment berore judgment — Defendant declar 
ed insolvent — Plaintiff does not acquire any 
right in security deposit— -Receiver in insolvency 
entitled to get money. 

Where tile properties of the cieleiulaiu, which 
were att.iched before iiulgmeni, arc released 
on his payment of a ca>h security uiul the 
defendant is subsequently declared insolvent 
under .\ci III of 1907, the plaintilf acquires no 
lien or charge upon the money ilepositcdas secu 
rity for gcnitig the attacliinenl before judgment 
withdrawn and the Receiver in insolvency of ilie 
defcnd.inl’s propeity is entitled to have Die 
money paid to him. 

Such money not having been realized in 
execution of a decree prior to tlie adjudication 
order. S. 34 of .\,ci III of iqoy does not 
iippiy. fP. 532, C. I & 2 .J 

Gobinda Chandra Dctj Hey and Abani 
Nath Bhattacharjee — for Petitioner. 

Mohini A/ohan Chuckerbutty and Nishi' 
tha Nuth Ghdtak — for Opposite Party. 

Judgment. —The oppjsite party in this 
rule instituted a suit for recovery of money 
on a hatchitta against one Doyachand in the 
Court of the Munsif of Maldah. He 
applied for attachment before judgment of 
certain movable properties of the defend- 
ant. The Court directed an attachment, 
but ordered that the properties were to be 
released from attachment on the defendant’s 
paying Rs. 500 as cash security. The 
defendant paid Rs. 500 to the peon who 
went to attach the properties, which were 
accordingly released and the money was 
deposited in Court by the peon. 

Subsequently, another creditor of the said 
Doyachand applied to the District Judge of 
Murshidabad to have him adjudged an in- 
solvent under the provisions of the Pro- 
vincial Insolvency Act and the petitioner 
was appointed interim Receiver of his 
estate. The petitioner thereupon applied to 
the Munsif of Maldah for payment of the 
said sum of Rs. 500 to him and for stopping 
payment of the amount bo any rival claim- 
ant. The Munsif on the llth April, 1911 
stopped payment of the amount until further 
orders of the Court. 
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was adjudged an insolvent on 
the Joth May. 1911 by the District Judge 
of Murshidabad, ana the petitioner was 
appointed Receiver of his estate under S. 18 
of the Provincial Insolvency Act. The peti- 
tioner then applied for payment to him of 
the said sum of Rs. oOO. The opposite 
party obtained a decree in his suit in the 
Maldah Court on the 20th July, 1914 and 
he objected to the application of the peti- 
tioner. 

The learned .Munsif held that as the 
money was realised before the order of ad- 
judication was made, the Receiver had no 
priority over the opp-jsite party and accord- 
ingly ordered the amount to be paid over 
to the latter. The petitioner thereupon 
obtained this Rule for setting aside the said 
order. 

We are of opinion that this Rule must be 
made absolute. The opposite party acquired 
no lien or charge upon the money deposited 
as security forgetting the attachment before 
judgment withdrawn. It is contended, how- 
ever, on beh.ilf of the opposite ])arty that 
the money was paid to bis credit airl was in 
fact a part payment of the debt for the re- 
covery of which he had instituted the suit, 
provided it was decided in his favour, and 
that the money having been realised before 
the order of adjudication was made, the 
Receiver had no right to the same. This 
argument is founded upon the fact that in 
the chalan by which the sum of Rs. oOO 
was deposited in Court, by the peon, it was 
stated that it was deirosited to the credit of 
the opposite party. But the order of the 
Court was that the attachment on the goods 
was to be removed on the defendant’s pay- 
ing Rs. 500 as cash security. The peon 
thereupon could not by any statement of bis, 
convert the security to a payment to the 
credit of the oppr>site party, specially at a 
time when the suit was not decided. It is 
next contended that the Receiver having 
been added as a party to the suit was 
precluded from setting up any right as 
Receiver to the money. But the decree was 
only lor money, and did not create any charge 
upon the money deposited and although 
the Receiver was a party to the suit, there 
was no decision as to the respective rights 
of the Receiver and the opposite party to 
the money which was in deposit in Court 
as security, nor could there he any such 
decision. 

The money not having been realised in 
execution of a decree prior to the adjudica- 
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tion order, S. 34 of Act III of 1907 doesnoti 
apply. ! 

W’e are of opinion that the order of the’ 
Munsif directing the money to be paid over 
to the opposite party, is erroneous. The 
order is accordingly set aside and the oppo- 
site party is directed to refund the money to 
the petitioner. 

The petitioner will get his costs, one gold 
mohur. 

v.i;./K.K. 

Order set aside. 
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N. R. Chatti.kjka and Mullick, JJ. 

Unjdb AU Choxvdhury — Plaintiff — 
Appellant, 

V. 

Hedayei Ah Chowdhury and others — 
Defendants Respondents. 

Appeal No. 127 of 1909, decided on 
-1th June, 1915, irom the Original Decree 
of Sub-Judge, Ut Court, Chittagong, dated 
23rd December. 1908. 

(a) Transfer of P/operty Act (4 of 1882), S. 53- 

Where fraud is not carried out parties can be 
relieved- 

\\ here the contemplated fraud has not been 
ettected, a party to the fraudulent transaction 
does not lo.se his right to l)e relieved from the 
ertet t of such a transaction. Case-law discussed. 

fo enable a fraudulent confederate to retain 
piopcrty transferred to him in order to effect a 
frauti, tile coniemplatcrl fraud must be effected 
when and when alone does the fraudulent 
grantor «>r giver Io.se his right to claim the aid of 
the Law to recover the property he has parted 

[P. 537. C. 2.] 

Transfer of Property Act (4 of 1882), S. 53 

Principle that parties to fraudulent tran*’ 
saclions are relieved against if fraud not carried 
out is effective even if coUusivedecreeis pasted- 

I'be principle, that a party to a fiaudulent 
transaction Is entitled to relief in a Court of 
i-quity as against his fraudulent confederate so 
long as the fraud contemplated has not been 
carried into effect, is not Inapplicable merely 
because the party suffers a decree to be passed 
•Jgainst him in a fictitiou-s and collusive suit 
which is only a part of the fraudulent scheme. 

[P- 53Ji. C. I.} 

(c) Decree — Collusive — Collnsive decree frandn* 
lently intended to be executed against plaintiff^ 
l^other was executed against plaintiff —Plaintiff 

though cannot set aside the decree is entitled to 
relief. 

here, ihtrefore, the defendant obtained a 
collusive decree against the plaintiff promising 
to e.xecute only against the plaintiff’s brother 
and then sued out e.xecution against the plain- 
tiff himself, on a suit to have it declared void 
and of no effect: 
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Held^ that even if the plaintitT could not 
impugn the decree he was eiuiilcd to relief 
having regard to the agreement that it could not 
be enforced against him. tB. 53S. C. 1 & 

Dwarka Nath Chal^raburti and Dhiren’ 
dra Lai Kastgir — for Ap[)ellant. 

Sarat Chandra Bysack and Chandra 
Sekhar for Respondents. 

Judgment. — The plaintiff and the 
defendants in the present suit are residents 
of Chittagong, who were carrying on 
business at Rangoon. In 1898 the business 
of the plaintiff* and his brother, defendant 
No. 5, failed and it is alleged that he 
thereupon under the advice of Nur Ali, 
the predecessor of defendants Nos. 2 to 4, 
paid Nur Ali a sum of Rs. 50,000 out of 
his own pocket for the purpose of settling 
with the creditors of the joint business. 
In 1899 the plaintiff and his brother fell 
out and the latter declined to contribute 
his share of Rs. 50,000 thus paid by the 
plaintiff. The plaintiff admits that he there* 
upon on the 5Dh June, 1899, at the instiga- 
tion of Nur Ali executed in favour of Nur 
.Ali a collusive mortgage-bond for Rs. 07,000, 
in which he gave as security the joint 
ancestral properties of himself and his 
brother, signing the bond on behalf of him- 
self and also on behalf of his brother upon 
the authority of an alleged power-of- 
attorney. Being subsequently advised that 
the }X)wer-of-attorney had ceased to be 
operative after the dissolution of the 
partnership between the plaintiff' and his 
brother and a mortgage-deed executed after 
such dissolution was not binding upon his 
brother, the plaintiff again at the instiga- 
tion of Nur Ali executed a collusive 
promissory note for Rs. 5,1)00 in favour of 
Nur Ali on the 10th June, 1900, on behalf 
of himself and his brother. In this docu- 
ment also the plaintiff signed for his 
brother as his duly constituted agent, and 
his case is that it was intended that Nur Ali 
should bring a test suit upon the promis- 
sory note and in the event of obtaining a 
decree against both the plaintiff and defen- 
dant No. 5, should execute the decree 
against the defendant No. 6 alone. A suit 
was next to be brought upon the mortgage- 
bond and a similar procedure was to be 
adopted in respect of it in execution. The 
plaintiff does not deny that his scheme 
from the outset was to defraud his brother. 
But all did not go smoothly. The plaintiff 
returned to Chittagong and was away from 
Rangoon for nearly three years. It is 
alleged that during his absence and without 


any notice to him Nur Ali in 1902 trans- 
feired the promissory note to the first 
delendant. Hedayet Ali. Heduyet Ali 
then sued ujxin the note and on the ’iOth 
November. 1903. obtained a decree against 
the plaintiff alone. The decree was subse- 
quently transferred to Chittagong for 
execution and on the 17th August, 1907, 
attachment of the plaintiff’s immovable 
property was made in the Chittagong Dis- 
trict. The plaintiff thereupon brought the 
present suit in the Court of the Subordinate 
Judge at Chittagong on the bth December, 
1907 praying for the following reliefs. 

1. That the decree inSuitNo. 8t)of 1903 
of the Cjiiel Court of Lower Burma on the 
basis of the said on-demand note, which is 
without consideration and inenectual, be 
declaimed to be collusive, fraudulent and in- 
effectual and nut binding upon the plaintiff* 
and ihe said decree be declared null 
and void and incapable of execution against 
tbe plaintiff*. 

2. That an order be made for whatever 
other relief the Court thinks tit to grant 
under the circumstances of the case. 
Separate written statements were filed on 
the one hand by defendant No. 1, Hedayet 
Ali, and on tlie other by defendants Nos. 2-4 
the sons of Nur Ali who have succeeded to 
his estate upon his death. The Subordinate 
Judge found in the plaintiff’s favour upon 
the issues relating to jurisdiction and limi- 
tation and res judicata, but he found against 
the plaintiff’ on each of the most imiK)rtant 
issues which run as follows. . 

5. Whether the decree in the suit was 
obtained by fraud as alleged in the plaint? 

6. Whether the defendant No. 1 was 
servant benamidar of the deceased Nur Ali 
Chowdhury ? 

7. Whether the promissory note on 
demand on which the decree complained 
against has been based was executed by the 
plaintiff* under misrepresentation and 
inducement without consideration as alleged 
in the plaint ? 

8. What relief, if any, can the plaintiff 
get in the suit ? 

The suit having been dismissed, the 
plaintiff* appeals. 

Although the learned Subordinate Judge 
finds that there was no fraud on the part of 
Nur AH, either in execution of the mort- 
gage-deed of the 5th June, 1899 or in the 
execution of the on-demand promissory note 
of the 10th June, 1900, orin its subsequent 
transfer to Hedayet Ali or in the matter 
of the decree of the 25th November, 19u3 
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obtanied in the Chief Coiu'fc of Lower 
Biu-ma, he is oi opinion that the last 
hndirg alone is sullicient for defeating 
the suit DOW before us. We think, 
however, that the plaintifl has succeeded in 
estahli'ihiiig that lie was prevented from 
making a proper defence to the suit by the 
frauciulent assurances received from Nur 
Ali and iledayat Ali. The learned Sub- 
ordinate .ludge has, in our opinion, refused 
on inadequate grounds to accept the evi- 
dence of the plaintih and of his witness 
D'Costa to the ert’ect that Nur Ali in the 
presence of fledayet Ali assured the plaint- 
id that he would take out a decree against 
the plaintiff and his brother, defendant 
No. 5, but execute it against the latter only 
and that relying upon that assurance, the 
plaintid went to his home in Chittagong 
and took no further steps to defend the suit. 
The plaintiff admits that one Kala Mia, a 
mutual friend of the parties, attempted to 
induce Nur Ali to withdraw the suit, that 
Nur Ali decline to do so and that the plain- 
tiff' thereupon filed a written statement 
alleging undue inffuencein the matter of the 
promissory note. This admission is not 
inconsistent with the plaintiff ’s allegation 
that there was a subsequent arrangement 
between the parties by which Nur Ali 
agreed to proceed in execution against defen- 
dant No. 5 only. The view that there was 
some such agreement is further supported 
by an examination of the various trans- 
actions between the parties. To begin with 
we must, in disagreement with the learned 
Subordinate Judge, hold that mortgage-bond 
of 1899 was a fraudulent contrivance for 
cheating defendant No. 5. The partnership 
between the plaintiff' and bis brother was 
dissolved on the 3lst July, 1898 by mutual 
consent and a notice to that effect was duly 
published in the local official Gazette dated 
the 25th February, 1899. There is no 
reason for doubting that after the dissolution 
the claims against the plaintiff amounted to 
Rs. 67.000 as set out in the schedule to the 
mortgage-bond. The plaintiff’s case is that 
out of this sum he paid Rs. 50,000 and Nur 
Ali paid Rs. 2,500, but that the bond was 
a wholly collusive affair. It is contended 
by the defendant that the whole of this sum 
of Rs. 67.001) was paid by Nur Ali out of 
his own pocket. Upon the face of it this 
allegation is untrue, for it appears from the 
bond that a sum of Rs. 8,000 was not paid 
by Nur Ali at all, while the plaintiff 
asserts without contradiction that a cheque 
for the sum of Rs. 6,500 issued by Nur Ali 


in plaintiff s favour was subsequently dis- 
honoured. It further appears that at the 
time when Nur Ali is said to have been 
making these advances to the plaintiff at 
an interest of 12 per cent, per annum, he 
was himself Ixjrrowing money at much 
higher interest and that his liabilities were 
then certainly not less than Rs. 2,00,000. 
In our opinion he was not in a position 
to lend so large a sum as Rs. 67,000 to the 
plaintiff. It 13 noticeable that defendants 
Nos. 2 to 4 do not come forward to depose, 
nor do they attempt to show either by 
their account books or by calling any attest- 
ing witnesses, that any consideration 
passed. On the other hand the plaintiff's 
witness Kalusemam states on oath that 
on the same day that the bond was exe- 
cuted Nur Ali gave the plaintiff an acknow- 
ledgment, in the shape of the letter Exhi- 
bit 13, of the payment of Rs. 50,000 by 
plaintiff. The learned Subordinate Judge 
has declined to believe Kalusemam and 
ordinarily we should in appeal be loth 
to interfere with his finding on a question 
of the credibility of a witness, but in the 
present case this witness as well as the wit- 
ness D Costa was examined on commission 

and we in appeal are in as good a position 
as the learned trial Judge to judge of his 
veracity. We think that having regard to 
the witness's present position in life and 
ali the circumstances of the case, his story 
as to the character of the bond is substan- 
tially true. It is to be noticed that no one 
denies that the signature on the latter pur- 
porting to be that of Nur Ali was his. 

The plaintiff charged bis brother’s pro- 
perties when he had no authority to do so. 
His object was to realise from his brother 
a part of the Rs. 50.000 he had paid to Nur 
Ali. The mortgage-deed was clearly a 
fraudulent transaction. The same remark 
applies to the promissory note executed in 
the following year. The defendants allege 
that Nur Ali lent Rs. 5.000 on this note to 
enable plaintiff to pay a creditor named 
Veerappa Chetty. Rut Nur Ali was then 
in no better financial position and the 
plaintiff story that the promissory note 

was executed for the purpose of bringing a 
test case, to be followed up in the event of 
success by the larger suit upon the mort- 
gage-bond, is true. 

The plaintiff’s case on this point is sup- 
ported by hia witness Abdul Gaoi. On the 
other side we have no evidence whatsoever 
to prove passing of consideration. Nur Ali’e 
account books would have been very valuable 
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evideoce in behalf of the defence. More- 
over, if the schedule to the mortgage-bond 
is to be believed Verappa Chetty, though a 
former creditor, was not oue of the creditors 
in June 1899. It avipears from E.\hibit II 
that the plaintiff owed Rs. 15,000 to M. T. 
T. V. Verappa Chetty, which was secured 
by a mortgage of eleven boats. The plain- 
tiff swears that the debt was satisfied by 
making over the boats to the creditors and 
the bond has been produced by the plaintiff 
in the present case. Did he then again 
become a creditor subsequently ? It is 
singular that we have no definite evidence 
upon this point on either side, and we think 
that the probabilities are that the alleged 
consideration for the promissory note was a 
fictitious debt. At that time Rajab Ali 
had lost all credit and it is not likely that 
a Chetty would advance a loan of Rs. 5,000 
at such a time without any security. We 
are satisfied that the document was fraudu- 
lent, collusive and without consideration. 
The Court below relies upon a statement of 
the plaintiff that he offered to renew the 
promissory note when he proposed to Nur 
Ali to withdraw the suit, but plaintiff 
has offered an explanation which may be 
accepted. 

The defendants are in no better ix>sition 
in the matter of assignment of the promis- 
sory note by Nur Ali, and here ayain we 
must differ from the learned Judge’s finding 
uix)n a question of fact. Iledayet Ali came 
to Burma without any money and worked for 
some years as Nur Aii’s servant till appar- 
ently by means of a successful marriage, he 
started business on his own account. He 
says he paid Nur Ali Rs. 4,500 for the note. 
For a man of his position this was a large 
sum to lay out on an obviously bad invest- 
ment, for from the notification in the Burma 
Gazette he must have known that Rajub 
Ali and his brother had dissolved partner- 
ship long before the execution of the alleged 
note and that so far as the defendant No. 5 
was concerned, it was extremely doubtful 
whether he was liable for the debt. The 
plaintiff is supported by his witness Abdul 
Bari and Abdul Rasul, who state that Nur 
Ali made a henami transfer to Hedayet 
Ali who was then a fellow-employee in Nur 
Aii’s service. On the other hand Hedayat 
Aii’s brother, Ahmad Mian, and witness 
Sayanutulla depose to a cash payment of 
Rs. 4,500 to Nur Ali and Hedayet Ali. 
Bub the latter witness is on hostile terms 
to the plaintiff and the balance of evi- 
dence is decidedly in the plaintiff’s favour. 


We have to observe again that the 
defendants have declined to j)roduco any 
account Ixjoks to show the payment or receipt 
of the alleged consideration. The residt is 
that, in our opinion, the assignment was 
iraiidulent and part of the general scheme to 
defraud defendant No. 5. 

Finally we come to the proceedings in 
the suit in Rangoon. The bond was execut- 
ed on the 10th Juno. 1900. The suit wmis 
instituted on the 9th June. 1903 when 
Rajah .Mi was absent at Chittagong. Rajab 
Ali filed his written statement on tlie ffth 
July. 1903 and Faiz Ali filed his on some 
date in the same month not disclosed in the 
evidence. The plaintitl's case is that shortly 
before he tiled his written statement, Kala 
Mian made an unsuccessful attempt to get 
Nur .Mi to withdraw from the suit : that a 
few days after that he met Nur .Mi in Court 
and was advised by Nur Ali not to con- 
test the suit ; that not satisfied with this 
assurance he on the 11th August, 1903 
applied for a commission to examine 
witnesses; that night or the fcllovving 
night Nur Ali and Hedayet Ali came to his 
house and assured him that the suit was for 
his benefit and advised him to leave by the 
next day’s steamer, and that he accordingly 
did so. It is alleged that the witness 
D’Cosfea, whose father had been in plain- 
tiff’s service and, his mother were present 
at this conversation. We think this story 
substantially true. It is argued that the 
plaintiff had the full knowledge of the suit 
and that as he failed to defend it, ho alone 
must he responsible. But the question is 
whether the plaintiff was deceived by any 
promise made by Nur Ali and. in our 
opinion, the reply must be in the affirma- 
tive. The plaintiff was induced into the 
belief that Nur Ali would obtain the decree 
against the plaintiff and defendant No. 5 i 
but would execute it against the defendant 
No. 5 alone. It appears that on the 25th 
November, 1903 the Court, after examin 
ing the defendant No. 5, recorded the 
following order: “Mr. Burjorji, after 
examining the said defendant, says that he 
cannot carry the case further against him. 
There is, therefore, no sufficient evidence on 
the record to prove wbat is required, namely, 
the authority of the second defendant to ' 
his brother, the first defendant, to borrow 
the money sued for. The power-of 
attorney, which the first defendant held from 
the second defendant, was for the purpose 
of partnership and this was dissolved in 
July 1898 — two years before the promissory 
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note lu (luesfcion was signed. The suit 
must be dismissed as against the second 
defendant with costs. There will be a 
decree against the first defendant, who 
admits execution of the promissory note but 
has not appeared or odered any evidence on 
the other issues, the burden of proving 
which lay upon him. 

It maybe that it was not Nur All’s 
lault that the Court declined to give a 
decree against the defendant, No. 5 but that 
does not affect the question whether there 
was fraud upon the plaintiff, if the plaintiff 
was in fact induced by Nur Ali not to 
defend the suit upon the assurance that the 
decree would be passed jointly against the 
two defendants hut would be executed 
against the plaintiff's brother alone. 

The result is that we are satisfied that 
the mortgage-bond and the promissory note 
were executed with the intention of defraud- 
ing the defendant No. 5 I'.ir/. Ali; tint Nur 
Ali thereafter turned against his confederate 
and with the intention of defrauding him 
assigned the promissory note to Hedayet 
Ali : and fraudulently caused an ex parte 
decree to be obtained thereupon. We under- 
stand that a suit has been instituted upon 
the mortgage-bond for Us. 07.000. The 
question whether the bond is a real or 
fictitious transaction does not directly arise 
in the present case. It arises incidentally 
and we desire to make itcleir that our 
finding so far as that bond is concerned is 
hased solely on the evidence before us and 
is necessarily incidental. 

The decree being a fraudulent one, the 
question is, has the plaintiff any remedy? 

Is the plaintiff debarred from relief, because 
he was a party to a scheme for defrauding 
his brother, although as a matter of fact 
the brother was not defrauded ? 

Now it is well-established that where the 
contemplated fraud has not been effected, a 
party to a fraudulent transaction does not 
lose his right to be relieved from the effect 
of such a transaction. It is unnecessary to 
discuss the authorities upon the point, as the 
question has been finally set at rest by the 
Judicial Committee in fchecaseof Petherper- 
mal Chetty v. Mimiandy Servai{i). In that 
case a benami deed of sale was executed in 
order to defeat the claim of an equitable 
mortgagee, bub his claim was not defeated 
and the Judicial Oommittee observ'ed i~— 

The plaintiff, in suing to recover possession 
of his property, is not carrying out the illegal 
transaction, but is .seeking to put every one, as 


far as possible, in the same position as they 
were in before that transaction was determined 
upon. It is the defendant who is relying upon 
the fraud, and is seeking to make a title to the 
lands through and by means of it. And despite 
his an.xieiy to effect great moral ends, hecannot 
be permitted to do this. And, further, the pur- 
pose of the fraud having not only not been 
effected, but absolutely defeated, there is 
nothing to prevent the plaintiff from repudiating 
the enure transaction, revoking all authority of 
his confederate to carry out the fraudulent 
scheme, and recovering possession of his pro- 

decision of the Court of Appeal in 
ty or \ Bou'ors (’), and the authorities upon 
which that decision i.s based, clearly establish 

''• Hn::hcs (5) and In u Great 
acriiu Stearnhoat Company (4) are to the same 

effect. .\nd the authority of these decisions, 
as applied to a case like the present, is not, in 
their Lordships’ opinion, shaken by the ob.ser 
vations of Fry, L.J.. in Kearleys. Thomson (5).” 

It is contended, however, on behalf of 

the respondent th it the transaction in that 

cj,se rested merely upon the conveyance and 
that the principle enunciated in that case is 
inapplicable where, as in the present case, 
the original relations of the parties had 
merged m a decree of the Court. It is 
urged that a party to a collusive decree 
is bound by it and reliance is placed 
upon the cases of Cheyivirappa v. Putt- 
appn ^6) and Ahmeelhhoy Huhibhoy v. 

V idleebhoy CasHumhhoy (7), quoting Pru- 
d/iain V. Phillips (8), Venkataramanna v. 
Viramma (9), Ranuamyrtnl v. Venkata- 
chari (10) and Varadnrajulu Naidu v. 

Srinivasulu Naidu in). In the la^t two 

case®, the fraud had been partially carried 

out, and those cases, therefore, need not be 

considered. In the first three, however, the 

fiaud contemplated does not appear to have 
been effected. 

On the other hand, the Allahabad High 
Court m Param Singh v. Lalji Mai (12) 
held that the plaintiff in that case was 
entitled to recover possession of properties 
in respect of which he had executed a ficti- 
tious deed of conditional sale, in order to 
protect the properties from the claims 0 / his 


(i) (1908) 35 Cal. 551=35 I- A. 98 (P.C.). 


(2) (1876) 46 L. J. Q. B. 39=--. Q. B. D. 291== 
J 4 ^ • 93 ^* 

^ ■t 75 = 39 L. J. Ch. 304 = 

22 L. T. 462. 

(4) (1885) 26 Ch. D. 616 = 54 L. J. Ch. 68 = 

5* C- T. 443. 

vv 288 = 24Q. B. D. 742 = 

^VyvV*4=54J. P. 804. 

(6) (1887) II Bom. 708 

(7) (1881-82) 6 Bom. 703. 

7 QC™?- 7 ^ 3-27 E. R. 490. 

(9) (1887) 10 Mad. 17. 

(10) (1895) 18 Mad. 378 

(11) (1897) 20 Mad. 333. 

(12) (1875-78) I All. 403. 
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son, and had suffered judgment to go by 
default in a suit for foreclosure upon the 
deed, on the defendant undertaking that the 
decree would not be executed and if execut' 
ed, the property would be restored to him. 
The learned Judges were of opinion that the 
plaintiff was not estopi)ed by the decree, 
and that even if it were held that the plain- 
tiff was bound by the decree, he was 
entitled to insist upon the agreement and on 
the strength of it to recover possession from 
the defendant. The case was not followed 
by the Bombay High Court in Chenvirappa 
V. Puttappa (6). But the Bombay case, as 
well as some of the Madras cases cited 
above, were considered by this Court in the 
case of Jadu Nath Poddar v. Rup Lai 
Poddar (13), and the learned Judges 
declined to follow those cases, if they laid 
down anything inconsistent with the deci- 
sions of this Court. In the case of Jadu 
Nath Poddar v. Rup Lai Poddar (13) 
there was no decree passed upon the con- 
veyance, and the question of the effect of a 
-collusive decree upon one of the parties to 
it does not appear to have been considered 
in that case. In a later case, however, 
Akhii Prodhan v. Manmatha Nath Kar (14), 
the Court relieved the plaintiff from the 
effect of a collusive ex parte decree. The 
facts of that case are given in the head-note, 
and are as follows : — 

“ In 189S, a tenant executed a fictitious con- 
veyance of his land in favour of A, with a view 
to protect himself frf)m in\asion of his rights 
by his landlords. In 1899 he, to protect him- 
self from A, who proved unfaithful, induced his 
landlords to institute a fictitious suit for rent. 
That suit was decreed on the 7th Novem- 
ber, 1899. T,he landlord.s took out execution 
of that decree. A thereupon preferred a claim 
which was disallowed on the 20th Januarj', 1900. 
The decree was subsequently executed, and at 
the sale which followed, the landlords purchased 
the holding on the 19th .March, 1900 and posses- 
sion was delivered on the 5th June. 1900. On the 
loih April, 1900, A sued the tenant and the 
landlords for declaration of his title on the 
basis of his conveyance; but on the 23rd 
July, iqoo this suit was withdrawn. In 1906 
the landlords turned against the tenant and 
with the help of the Police took away by force 
the crops raised by him. On the isth 
March, 1907 the tenant commenced the present 
j.ait for declaration that the entire proceedings 
in the rent suii of ^899 were fictitious and that 
the landlords did not acquire any title on the 
basis of their purchase at the execution sale. 
The plaintiff also alleged that the landlords- 
defendants agreed to execute a release and 
in the prayer clause of the plaint he asked 

(13) (1906) 33 Cal. 967. 

(14) (1914) 22 I. C. 86. 


for a decree for execution of such release by llie 
l.indlords.” 

It was held that as the conveyance in 
favour of A was a fictitious document, A 
had no real title to the property and was 
not defrauded : that the case thus fulls 
within the principle of the decision of this 
Court in Jadu Nath Poddar v. Rup Lai 
Poddar {\^) and the Judicial Committee 
in Petherpermul Chettij v. Muniandy 
Servai (1), namely, that to enable a 
fraudulent confederate to retain property 
transferred to him in order to effect a 
fraud, the contemplated fraud must be 
effected, when and when alone does the 
fmudulent grantor or giver lose the right to 
claim the aid of the law to recover the 
property he has parted with. The-plaintiffI 
is consequently not disentitled to protection' 
in a Court of Equity. It was declared that 
the rent suit and all proceedings based 
thereon were fictitious and bad not affected 
the plaintiff’s title and the plaintiff's 
possession was confirmed. The two cases 
referred to in the judgment, viz., Jadu Nath 
Poddar v. Rup Lai Poddar (13) and 
Petherpermnl Chetty v. Muniandy Ser- 
vai{l), were both cases in which the plain- 
tiff sought to be relieved from the effect of a 
fraudulent conveyance and not cases where 
a decree of Court had been passed upon it. 
Apparently, therefore, in the opinion of the 
learned Judges in the case of Akhii 
Prodhan v. Manmatha Nath /far (14), the 
question whether a party to a fraudulent 
transaction is entitled to protection in a 
Court of Equity depends upon whether the 
fraud has been carried out, irrespective of 
the question whether a collusive decree has 
been passed between the parties. The 
learned Judges in dealing with the conten- 
tion whether S. 317 of the Civil Procedure 
Code barred the suit, which was overruled 
by them on the ground that a fictitious 
decree was passed in a fictitious suit and 
that the sale held in execution of that decree 
was equally fictitious, referred to the 
observations of Lord Brougham in Bandon 
V. Beecher {\b ) : “A sentence is a judicial 
determination of a cause agitated between 
real parties, upon which a real interest has 
been settled ; in order to make a sentence 
there must be a real interest, a real argu- 
ment, areal prosecution, a real defence, a 
real decision. Of all these qualities not 
one takes place in the case of a fraudulent 
and collusive suit ; there is no Judge, but a 

(15) 3 Cl. and F. 479=9 Bligh (N. S.) 532 = 

6 E. R. 1517. 
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pei-^^on invested with the ensigns of a Judi- 

cial Office is misetnpfoyed in listening to a 
fictitious cause pi'uiwsed to him : there is no 
party litigiting, there is no party defendant 
no reil interest brought into question.” It 
is true that these observations were made in 


a case where the person who imjmgneJ the 
decree was not a party to it. But lie v/as 
a tenant in remainder and was treited in 
aigument in tliat case as having been re- 
presented by the parties to the former suit, 
and the observations were relied U[!on in the 
case of Akhil Prod/nui v. M'uimnUia Nath 

^ /r ( 1 4} as showing the nature of a hctitious 
and collusive suit. 


We agree with the decision in the case of 
Ak/iilFrodhan v. Manmutha Nath KariW) 
.and Param Singh v. Lalji Mai (liJ). We 

[think that the principle that a party to a 

fraudulent transaction is entitled to relief in 
a Court of Equity as against his fraudulent 
confederate so long as the fraud contemplat- 
ed has not been carried into effect, is not 
inapplicable merely because the party suffers 
a decree to be passed against him in a 
fictitious and collusive suit which is only a 
part of the fraudulent scheme. 

But even if the decree cannot be impugn- 
ed by the plaintiff, \ve think that having 
regard to the agreement that it would not 
be enforced against the plaintiff, the latter 
is entitled to relief. The Bombay High 
Court in the case of C/ienvirappa v. Putt- 
appa (6) is of opinion that such an agree- 
ment should be pleaded in the first suit 
and cannot be made the basis or support of 
a separate subsequent suit by the defendant 
in the earlier case. But we agree with the 
view taken by the Allahabad Court that 
the agreement bound the plaintiff in the first 
suit not to execute his decree and that the 
question whether it barred execution could 
not have been determined in that former 
suit and, therefore, the then defendant (the 
present plaintiff) is not estopped by the 
decree and is entitled to have it declared 
that the decree is incapable of execution. 

There is no prayer for injunction but we 
can grant that relief under the prayer for 
general relief, if it were necessary to grant 
relief by way of injunction. We are of 
opinion however that it is unnecessary to 
do so, and it \vould be sufficient to declare, 
having regard to the agreement not to 
execute the decree, that it cannot be exe- 
cuted, a declaration expressly prayed for 
by the plaintiff. 

It is true that a Court of Justice will 
not interpose actively in favour of a party 


who is particeps criminh to an illegal or 

fraudulent transaction but will leave him, 
to the consequences of his own inequity. 
But here it is the defendant who by apply- 
ing for executing the fictitious decree sought 
the assistance of the Court actively in his 
favour, and the plaintiff theieupoo sought 
the assistance of the Court to prevent the 
decree being put into execution. 

The result is that the decree of the Court 
below is set aside and the ex ports decree, 
dated the 25th November, 1903. obtained 
b> the defendant is declared incapable of 
execution. But having regard to the cir- 
cumstances of the case, each party will 
bear its own costs in both Courts. 

V.H./R.K. 

Decree set aside. 
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Chittv and Beachcropt, JJ. 

■Nilmoney Nag and another — Accused — 
Petitioners. 


V. 

Diirga Pado Banerjee — Complainant — 
Opposite Party. 

Criminal Revn. Nos. 501 and 505 of 
1915. decided on 20th May, 1915. 

of I860), Ss. 23, 478 
and 486— For purpose of S. 478 whole design 
must be considered and not only the one regis- 
tered Where intention is to deceive and case 
18 not covered by exception, it is counterfeit 
within S. 28. 

The e.xpression “trade-mark,” as defined in 
b. 478. Indian Penal Code, must not be confined 
to the trade-mark of the complainant as regis- 
tered but must include the whole design. 

\\ here the express intention is to deceive and 
the petitioners have failed to bring themselves 
within the exception to S. 486, the case clearly 
comes within the definition of ” counterfeit ” in 

28. Indian Penal Code. [P. .540, C. i-] 

MaumathaNatliMtik/ierjee and Bihhuii 
Bhusan Saha — for Petitioners. 

Gregory and Tarakeswar Pal Chow- 
dhury for Opposite Party. 

Facts of the case appear from the 
following judgment of the 4th Presidency 
Magistrate of Calcutta, dated the 2ritb 
February, 1915 ; — 

The complaint in this case was lodged 
by Durga Pado Banerjee, a clerk in the 
Office of Morgan A Co., under instructions 
from Mr. Mitchel, one of the Solicitors of 
the firm. Mr. Mitchel derives his authority 
to prosecute on behalf of Messrs. Calvert 
& Co. from a Power of Attorney sent to 
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^lorgan & Co, for the purpose of this case 
by Mr. Ross, who holds the head Power of 
Attoi'uey from Calvert I't Co. at Bombay. 
This Power of Attorney has been marked 
as Exhibit I in this case. The facts of the 
case are shortly these. F. C. Calvert & 
Co. have been selling carbolic tooth powder 
in tin boxes like Exhibit I since a long 
time in India and their boxes have a very 
large sale. Accused Jatindra Mohan has 
been selling carbolic tooth powder in boxes 
of similar size and design with the name of 
Paul & Co. in Calcutta. At Bombay his 
agent, Mukadam, was prosecuted and con- 
victed for infringement of trade-mark under 
S. 486, Indian Penal Code, in 1913. The 
matter went upon appeal before the Bombay 
High Court and the Judges there upheld 
the conviction vide (E.xhibits 2 and 3) 
in this case. After that on 14th February, 
1914, Mr. Mitchel sent for accused 
Jatindra Mohan and told him about the 
prosecution of his agent in Bombay and 
asked the accused to return all the boxes to 
him. Accused gave a half hearted under- 
taking to give up all the boxes in his 
possession. Thereafter, some correspondence 
passed between the parties, accused virtually 
agreeing to dispose of the boxes with the 
letters obliterated. As a matter of fact the 
boxes were not delivered. So, Mr. Mitcbel 
sent his clerk, Durga Pado, to purchase 
Paul & Co.’s tooth powder. In April he 
purchased six boxes and on 3rd August, 
1914 three boxes, marked Exhibits II and 
HI in this case, from the shop of the 
2od and 3rd accused where these boxes 
were for sale. The prosecution is confined 
to the three boxes sold on 3rd August, 
1914. Amongst these boxes, w»s one box 
with the label of Mukadam at the foot. 
This has been separately marked as Exhi- 
bit HI, This Mukadam was Paul & Co.’s 
agent at Bombay and was convicted there. 
The question now is whether Paul Sc Co.’s 
boxes are counterfeit trade-marks of F. G. 
Calvert & Co.’s Mr. Mitchel on behalf of 
Calvert & Co., claims the whole of the 
shape, size, design, colouring and lettering 
on the boxes as Calvert & Co.’s trade-mark 
and I think that he is right in so doing. A 
comparison between the genuine box of 
Calvert & Co. with Paul & Co.’s boxes 
would show that the general get-up, the 
size, the design, the lettering, the colour of 
the back-grounds, the lettering on the start- 
ing portion of the two boxes closely resemble 
each other and the resemblance is such that 
one is likely to be mistaken for the other. 


In my opinion, it is no defence to say that 
the name Paul it Co,, is ditTerent, that in 
Paul I'i: Co.’s boxes the word * Dantma" 
occurs and that the cross mark in a circle 
which exists in Calvert's bo.xes does not 
exist in Paul A Co.’s boxes. With slight 
difference, the resemblance is so great that 
one is apt to be mistitken for the otlier and 
that I think is the gist of tlie offence. 
Jatindra Mohan was asked to give up the 
boxes and though he gave a half-hearted 
undertaking and was told of the conviction 
of his agent at Bombay, he did not give up 
the bo.xes. It appears that the boxes of 
Paul Sc Co. continued to be sold in Calcutta 
and were sold in April and August in the 
shop of the 2nd and the 3rd accused. 
There is no evidence that Jatindra continued 
to manufacture after he was warned and so 
1 acquit him of the charge, S. 483, Indian 
Penal Code But taking all the circum- 
stances into consideration, there can he no 
doubt that he abetted the sale of these 
boxes. It has been proved that these vere 
sold at the shop of the 2nd and 3rd accused. 
The 2nd accused was not present at any of 
the sales and so I acquit him, S. 258, 
Civil Procedure Code, As regards Nil- 
money, he sold the boxes and it is for him 
to show that he did so innocently. He has 
not disclosed that onus and I find him guilty, 
S. 486, Indian Penal Code, and sentence 
him to pay a fine of Rs. 100 (one hundred) 
or in default two mouths’ simple imprison- 
ment. I find accused Jatindra Mohan 
Paul guilty, S. 486/109, Indian Penal 
Code, and as he is the principal man, 1 sen- 
tence him to pay a fine of Rs. 150 or in 
default thi'ee months’ simple imprisonment. 
On the side of the defence, several other 
boxes of other mannfactuiers were produced 
as sold in the market. But there is nothing 
to show that Calvert & Co. or their agents 
ever acquiesced in that, nor it appears to 
me a good defence to say that others have 
infringed complainants’ trade-mark. 

Judgment. — These are two Rules 
issued at the instance of the two accused, 
Jatindra Mohan Pal and Nilmonoy Nag, on 
the ground that the facts found do not 
constitute an offence under S. 486, Indian 
Penal Code. Nilmoney Nag was charged 
with selling goods bearing a counterfeit 
trade-mark and Jatindra Mohan Pal was 
charged with abetment of the offence. The 
matter has been fully argued before us, and 
we are of opinion that the petitioner’s acDS 
bring them within the purview of S. 486 
The trade-mark said to be counterfeited is 
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that of F. C. Calvert a Co., manufacturers 
of carbolic tooth powder. The expression 
“ trade-mark ” as defined in S. 478 must 
not be confined to the trade-mark of the 
complainants registered in England, but 
must include the whole design on the top 
ot the box and the black lal)el pasted round 
the side. For the name F. C. Calvert has 
been substituted the name of Paul, and for 
the registered trade-mark, which consists of 
four arrows in a circle, has been substituted 
the word Danti‘*ia." But apart from 
these two points of difference the imitation 
of the whole design is most marked and 
complete. It clearly comes within the defi- 
nition of “counterfeit” in S. 28. There 
is no doubt that the intention was to 
deceive and the petitioners have failed to 
bring themselves witliin the exceptions in 
S. 486. The same view scenss to have 
been taken by the Bombay High Court. 
The Rules are discharged. 

V.H./R.K. 


Rulea discharged. 
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Sharfuddin and Coxe, JJ. 

Rameshxoar iSingh — Decree-holder — 
Appellant. 

V. 

Bheekdhari Singh and o/hers — Appli- 
cants Respondents. 

Appeals Nos. 208 and 308 of 1911 and 
530 of 1912, decided on 5th February, 1915, 
from the Orders of Sub-Judge, Darbhanga’ 
dated 22nd February. 1911 and 13th July! 
1912. 

Civil P. C. (5 of 1903), O. 40. R. 1 — Receiver of 
judgment-debtor’s property advertised for sale, 
on ground that he will be poor if sold cannot be 
appointed. 

The fact that a judgment-debtor will l)e 
reduced to poverty if iiis properties arc allowed 
to be sold is no ground for the appointment of 
u Receiver of his properties advertised for sale 
as in all ca.ses in which a judgment-debtor’s 
properly is advertised for sale, he is liable to 
become poor. 

•An appointment of a Receiver in such a case 
is not just and convenient within the meaning of 
O. 40 , R. I, Civil Procedure Code. 

[P- 540. C. 2 .J 

Judgment. 

In A. No. 208 of 1911. 

Sharfuddin, J . — This an appeal against 
an order of the Subordinate Judge of Dar- 
bhanga, passed on an application under 
O. 40, R. 1, Civil Procedure Code. The 
Maharaja of Darbhanga is the decree-holder 


and the respondents are the judgment- 
debtors. 

A preliminary objection was taken to the 
maintainability of the present appeal, on the 
ground that the order appealed against was 
really not an order for the appointment of 
a Receiver but one granting an application 
for such an appointment. Reference was 
made to an order in the order-sheet, dated 
22nd February, 1911, which is to this 
effect : 

judgment delivered, application for appoint- 
ment of a Receiver is allowed. Case disposed 
of ’• ^ 

and this is follo^ved by the order dated 
lOfch March, 1911. which runs as follows: 

Habu Ram Nihara Singh is appointed 
Recei\cr. '* 

The reply was that the order of the 
22nd February, was an order for the 
appointment of a Receiver and reference 
was made to O. 43, R, 1, Clause (s). 

e are of opinion that the appeal is in 
substance an appeal against the appointment 
of a Receiver and is maintainable. 

The only ground on which the order was 
made was a ground not warranted by law. 
The judgment runs : 

It is true there liave been law suits between 
these parties for the last 5 or 6 years, but it has 
not been shown that these Babus are always in 
the \N rong or ever ct*mmitted any act of bad faith, 
rhe^ decree-holder. Maharaj, opposes this 
uppliculion and wants to sell even the houses in 
which his relatives (judgment-debtors) live 
immediately and would not agree even to a 
postponement of the sale. It is apparent that 
if the properties of the judgment-debtors arc 
sold, there will be no other purchaser besides 
the Maharaj and It is apprehended with some 
show of reason that these properties will not 
fetch a prup‘:r price at the sale. Regard being 
had to this fact and to the fact that the Babus 
wiio are up to this time very respectable persons 
would be reduced to poverty if the properties 
are allowed to be sold, 1 am of opinion that it 
is just and convenient that a Receiver of all 
their properties be appointed.” 

This is DO ground for the appointment of 
a Receiver and all the necessary elements 
for that purpose are wanting in this case. 

In all cases in which a judgment-debtors 
property is advertised for sale, he is liable 
to become poor which can scarcely be a 
ground for the appointment of a Receiver. 
The rule on that point is laid down in 
O. 40, R. 1, and we do not see how the 
appointment can be considered just and con- 
venient in the present case. 

We. therefore, set aside the order end 
decree the appeal with costs of both Courts* 

We assess the hearing-fee at two gold 
mohurs. 
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In A. No. 308 of 191 1 . — This appeal 
isgoverDed by the above judgment. 

In A. No. 53o of 1912. — In conse- 
quence of the decision of appeals Nos. 208 
and 308, this appeal no longer requires 
decision. It is dismissed without costs. 
Cose, J. — I agree. 

V.B./R.K. 

Appeals Nos. 208 & 308 decreed ; 

Appeal No. 530 dismissed. 
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Fletcher and Richardson, JJ. 

Krishna Bar — Defendant — Appellant, 

V. 

Banamoyi Debi — Plaintiff — Respondent. 

Review in Appeal No, 2331 of 1912, 
decided on lOth March, 1915, from the 
Appellate Decree of Sub-Judge, 1st Court, 
Midnapore, dated 7th May. 1912. 

Civil P.C.t (S of 1903), O. 34, R. 5 —Application 
for fiaal decree is application in execution and 
Art. I8l, Limitatioo Act applies. 

An application for an order absolute for sale 
in a mortgage-suit is a proceeding in execution 
and must be made within the time prescribed by 
the Limitation Act. Case-law discussed. 

[P. 542, C. 2.] 

Jyotish Chandra Hazra — for Appellant. 

Brojo Lai Chakravarti — for Respondent. 

Facts of the case api^ear fully from the 
following judgment of Fletcher and Richard- 
son, JJ., dated the 26th May, 1914, under 
review : 

Fletcher, J. — The only point that calls 
for our decision in this appeal is whether 
an application for an order absolute for sale 
of a decree nisi, dated the 28th of Septem- 
ber, 1898, is barred by limitation. 

The actual date of the application of the 
order absolute for sale does not appear from 
the paper-book, but it is admitted that the 
application was made after the Code of 
Civil Procedure, 1908, came into operation. 

The Code of Civil Procedure, 1908, 
repealed Ss. 85 to 90 of the Transfer of 
Property Act, 1882, and in lieu thereof 
enacted the provisions contained in O. 34 
in the first Schedule to the Code with 
reference to suits relating to mortgages on 
immovable property. 

Prior to the Code of 1908 it had been 
established by the decisions of this Court 
that there was no period of limitation with- 
in which a plaintiff was bound to apply for 
the order absolute for sale in a suit brought 
for sale of the mortgaged property. Thus 


in the case of Tiluck Singh v. Parsotehi 
Proshad (1) Prinsep and Ghose, JJ.. decid- 
ed that an application under S. 89 of the 
Transfer of Property Act, 1^82, to have a 
mortgage-decree for sale made absolute was 
not governed by Article 178 of the Indian 
Limitation Act. 1877, and that the jVrticIe 
was limited to applications under the Code 
of Civil Procedure. The learned Judges 
towards the close of their judgment made 
the following remarks : We may further 
observe that no final order for sale having 
been passed, the suit may properly be 
regarded as beingstill i)ending.” Article 181 
of the Limitation Act of 1908 is in identi- 
cally the same terms as Article 178 of the 
Act of 1877. 

The question for our decision depends on 
whether the provisions of 0. 34 of the tii-st 
Schedule to the Code of Civil Procedure, 
1908, apply so as to take away a vested, 
right which the plaintiff had, of applying 
to have the decree for sale made absolute. 

The Allahabad High Court has laid down 
in the case of Konsilla v. Ishri Sinq/i (2) 
that the effect of the Code of Civil Proce- 
dure, 1908, did not take away the vested 
right that a party had to apply to have his 
decree for sale made absolute. 

A contrary view was taken by the 
Bombay High Court in the case of Datto 
Atmaram Hasabins v. SAanknr Dat/a 
ti'aya (3). 

But with all respect to the learned 
Judges who decided that case, it seems to 
me that they founded their judgment on a 
misreading of the judgment o| Jenkins, C. J., 
in the CJise of Amolak Chand Parak v. 
Sharat Chundra Mukerjee (4). 

Moreover, we have the recent decision of 
a Special Bench of this Court in the case of 
Gopeshwar Pal v. Jihan Chandra (5), 
which laid down that a right of suit is a 
vested right and that it is an established 
axiom of construction that though procedure 
may be regulated by the ^Vct for the time 
being io force still the intention to take 
away a vested right without compensation 
or any saving is not to be imputed to the 
Legislature unle^^s it be expressed in 
unequivocal terms. 


(1) 22 Cal. 924. 

(2) (1910) 32 .Vll. 499 = 6 I. C. 188. 

(3) A. I, R. (1914) Bom. 263 = 21 I. C. 318 = 
38 Bom. 32. 

(4) (19") 3S Cal. 913 = 11 I. C. 943. 

(5) I. R. (1914) Cal. 806 = 24 I- C. 37 = 41 
Cal. 1 1 25. 
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Applying those principles to the ca^e 
before us I Lhink the learned Judge in the 
lower Appellate Court came to a correct 
decision. 

The present api^eal, therefore, fails and 
ought to be dismissed with costs. 
Richardson, J. — I agree. 

Fletcher, J. — This is a Rule obtained 
by the defendant-appellant calling on the 
plainti ii-respondent to show cause why a 
review of judgment should not be granted. 
The only question invf‘lved in the api)eal 
Was, whether an application for an order 
absolute tor sale of a decree in a mortgage 
suit, dated the 28th of September, 189S, 
was barred by limitation. Following the 
decisions of this Court on appeals from 
Courts subordinate thereto we held, as we 
weie bound to hold, that no period of 
limitation applied to such an application 
and that the Code of Civil Procedure, 1908, 
had not taken away any vested right tliat 
the plaintiff had. On the original side of 
the Court a different view has been taken, 
namely, that an application for an order 
absolute for sale in a mortgage suit is a 
iproceeding in execution and must be made 
|within the time prescribed by the Indian 
jLimitation Act : Amohik Chand P>irak v. 

^ Sharat Ckiinder Mukerje.e (4). After our 
decision in the present case the learned 
Vakil for the defendant appeared and called 
our attention to two decisions of the Privv 
Council published since the date of our 
judgment. These two decisions are Batnk 
N>ith V. Munyii Dei (6) and Abdul Mujid 
V. Jawahir Lal (7). In l>oth of these cases 
the Privy Council had expressed an ojunion 
contrary to the view we expressed in our 
judgment. We, therefore, issued the 
present Rule. 

1 think the present Rule must be made 
absolute. The present case is covered by 
the two decisions of the Privy Council chat 
I have cited above. Moreover the case of 
Manna Lal Parrack v. Sarat Chander 
Mukerjee (8) has been on appeal to the 
Privy Council and the decision of this 
Court has been affirmed. See Raja Naren- 
dra Lal Khan v. yogi llari (9). That 
being so, the present Rule must be made 
absolute. The appeal of the defendant 


(6) A. I. R. (igu) P- C. 65 = 23 I. C. 644 = 
36 All. 284 (P. C.). 

(7) I. R. (1914) P. C. 66 = 231.0.649 = 
36 All. 350 (P. C.). 

(8) A. I. K. (1914) C. 150 = 27 I. 
C. 683. 

(9) (1905)32031.1107. 


must be allowed and the judgment of the 
Subordinate Judge set aside and that of the 
Munsif restored. The plaintiff must pay to 
the defendant his costs in this Court and 
the Courts below including the costs of this 
Rule, the hearing fee in the Rule being one 
gold mohiir. 

Richardson, J. — I agree. 

V. H./K. K. 

Rule made absolute. 
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ClIAUDIIURI, J. 

A'un/a Lal Bauer ji — Plaintiff. 


V. 

Narsamha Debt and another — Defend 
ants. 


Original Civil Suit No. 1039 of 1910, 
decided on 15th February, 1915. 

(a) Interest— Mortgage — Hindus— Calcutta 
High Court di<>aUov^s interest larger than 
amount of principal. 

In the Oalcuttii Iligli Court, the uniform rule 
hi.s IjcfH to iliN.illow as between Hindus inter* 
l.irger tlian the amount of principal in 
m.ikin;4 up a mortgage account. [P. 543. C- !•] 

(b) Interest — Rule of — Rule applies 

to mortgages — Transfer of Properly Act ( 1382 ). 

Thu \M\ii ol diimdupat is applicable to mortg- 
ages undei the Transfer of Property Act. 

fp. 543. C. i.j 

C. C. G/iose — for Plaintiff. 


Judgment. — This matter arises upon a 
contention raised on behalf of the plaintiff 
that the rule of damdupat does not apply 
to mortgages under the Transfer of Property 
.\ct. There was a reference for accounts 


upon a mortgage decree in this suit in the 
usual course. Accounts have been taken and 
the Official Referee has made his report, 
disallowing interest exceeding the amount 
of principal applying the rule of Damdiiput- 
It was contended before me on the strength 
of Madhwa Sidhanta Onahini Nidhi v. 
Venhttaramanjulii Naidu (i) that the rule 
of Damdupat does not apply. The question 
has not. so far come up for decision in this 
Court. In Jn the matter of Sari Lal 
A'/ullick (2), the point was raised but not 
decided. It was held in that case that an 
order admitting a creditor’s claim was tan- 
amount to a decree, and as such put an en 
to the contractual relationship between the 
parties. The very same principle has b^n 
acted upon in the ca.se of Nanda LalK^ 


(1) (1903) 26 Mad. 662. 

(2) (1906) 33 Cal. 1269, 
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V. Dhiretidrn Nath Chakravarli ^3). In 
the Bombay case of Jeevanbai v Matiordas 
Lachrnandas (4), the le-iined Judge held 
that the rule of dan^dupat was applicable. 
I had, however, that in that case 'Jti Madras 
was not cited. The cui'rent of decisions in 
the Bombay Court has been that the rule of 
Damdupat does apply : see the case of Sun- 
darabai v, Jayavant Bhikaji Nadgowda (5). 

In this Court the uniform rule, so far as 
1 know, has been to disallow as between 
'Uindus interest larger than the amount of 
jprincipal in making up a mortgage account. 
'As a Court of first instance 1 am not pie* 
ipared to follow, under the circumstances, the 
'Madras case of Madhiva SiJkanta Onahini 
Nidhi V. Venkataramanjulu Naidu (1). 
It seems to me that in that case the learn* 
ed Judges have overlooked the provision 
of S. 4 of the Transfer of Property Act, 
taken with S. 37 of the Contract Act, It 
is conceded in the Madras case that in the 
Contract Act provision has been made for 
the application of the rule of damdupat, 
S. 4 of the Transfer of Property Act 
provides that the chapters and sections of 
that Act which relate to contract shall be 
taken as part of the Contract Act. I, there- 
fore, confirm the report made by the 
Referee and disallow the contention raised. 
V.B./R.K. 

( 3 ) (I 9 » 3 ) 40 Cal. 710 = 21 1 . C. 974. 

(4) (i 9»»>35 Korn. 199=8 1, C. 649. 

(5) (1900) 24 Bom. 114. 
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Mookerjee, J. 

In the goods of G. A. Quiningborough. 

Civil Ref. under S. 5 of the Court Fees 
Act, decided on 19th July, 1915. 

Court Fees Act (7 of 1870). Sch. 1, Art. 11 — 
' Amount of value of property ’ for purpose of 
Art. 11 what is is stated. 

For the purpose of Article 11 of the first 
Schedule to the Court P'ees Act, the expression 

the amount or value of the property ” signifies 
what is described as the net total in Annexure 
in Schedule 3, obtained by the deduction of the 
amount shown in Annexure H as not subject to 
duty from the gross valuation of the movable 
and immovable property left by the deceased. 

[P. 545 . C. 2.;i 

J, E. Bagram — for the Administrator- 
General. 

Letter of Reference of the Taxing 
Officer. 

“This is an application by the Administrator- 
General of Bengal for Letters of Administration 
as in case of intestacy. 

The applicant being the Administrator-Gene- 
ral no affidavit of valuation, such as is required 


in the case of an ordinary applicant by S. iij (1) 
of tile Court Fees .\ct, has been tileil, out in liis 
pelitivin the .\dniinistrator tieneral b.is, in 
accordance with the practice, set out a list 
(.Vnncxurc A) of the assets of the e>tate> .mil 
also a list (Annexure H) of the items n«H subjei l 
to duty. 

From tliis it apjiears that the gross value of 
the estate as sliuwn in .Xnnexure A is over 
Rs. 1,000. v/2., Ks. 1,244-11-0. the value of the 
items in .A,nnexure 1 > licing Rs. 522. The net 
value of the assets, therefore, is below Rs. 1,000, 
f/c., Ks. 722- 1 10. 

In paragraph 7 of tliis petition the .Adniiiiis- 
traior-Geiit-ral submits that as the net assets of 
the estate are under Rs. 1,000 in l aluenoduty 
is payable, and I have been askeil as Taxing 
Officer to grant a certificate that no duty is pay- 
able, or ill the event ot my being of opinum that 
1 cannot do that, to refer the point uiulev S. 5 
of the C'ourt Fees .Vet to the final decision of 
the Chief .1 ustice. 

.•\ similar tjuc'tion came up before the Board 
of Revenue in 1904, wlio referred tlie matter to 
the then Advoc.ite-Gcneral, .Mr. O’Kinealy, for 
opinion. I'hal otncer was of opinion tli.u in such 
cases duty was payable iiouvitlistvinding tlie fact 
tliat the cleduciion of the debts brought tlie value 
of tlie estate below Ks. 1,000. 'lljcreafter the 
practice of the Court was in cases of this kind 
to charge duty upon the net value of tlie estate. 

Ill I913 — />. ifte ^ooils of Harriett Teviot 
Kerr \\\ — a question arose as to the rate of, 
and the proper method of caicubiting, the duty 
in an estate the gross value of which was 
Ks. 2,17,800 odd, the net value, after deduction 
of the Items in .Vniie.xure Ik being Rs. iS.ooc 
only. The question arose in the course of 
correspondence between me as Registrar and 
the Collector of Stamp Revenue. I then sub- 
mitted the correspondence with a note to 
•Mr. Justice Fletcher, and as liis Lordship was 
of opinion that Mr. O’Kiiiealy’s opinion above 
referred to was wrong, the Collector was in- 
formed that in future we should follow what had 
been our practice of deducting the amount of 
Annexure B from the amount of .Annexure A 
and taking duty only on the difference when, 
and at the rate, payalile on such difference — 
and that we should do this even in estates where 
the gross value was over, and the net under, 
Rs. 1,000.* 

The Collector subsequently drew attention to 
the then recent case of Colle.ior of Maldah 
NiroJe Kamini Dtbya (2) which was a case in 
which the gross value was Rs. 1985, the net 
value under Rs. i.ooo and it was there held that 
duty was payable. 

No question, however, arose in that case a.s 
to the rate at which duty was to be charged on 
the net value, and as that was the principal 
point m Harriett Teviot Kerr's case (i), I, at the 
request of the applicant, referred it under S. 5 
of the Court Fees .Act. 

His Lordship, the Chief Justice, appointed 
Mr. Justice Mookerjee to hear the reference. 
His Lordship’s decision will be found \rv Ju the 
goods of Harriett Teviot Kerr (1). When refer- 
ing to the case of Collector of Maldah v. Nitode 
Kamini Debya (2) his Lordship on page 507 

(1) A. 1 . R. (1914) Cal. 40 = 21 I. C. 502. 

(2) (1912) 15 I. C. 621. 
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said : — It IS not necessary to decide on the 
present occasion whether tliis view {i.e., that 
an estate is not exempted from duty in 
a case where the gross value is over 
Ks. 1 .000. and the net value under) is well 
founded. I re>erve my opinion upon this 
matter witii tiic remark tliat when it arises 
again it may require re-examination and further 
consideration. ” Tlie point has come up on 
several occasions since then, and the olhee, con- 
sidering itself bound by the ruling in ColUrior 
<V Maldah v, Xircdc Kamirxi Debya (2), has 
taken duty — the parties not having cared to take 
the matter further, the e>tate being so small. 

In the present case, however, the Adminis- 
trator-(Jeneral, having regard to the judgment 
of Mr. Justice Mookerjee in Hum tt Tcviol 
K(r>'s case (1) and to the fact that ^ince that 
ruling the Revenue Authorities have been re- 
fundiiig to him duty paid by liim in cases where 
the net value of the assets was under Rs. i.ooo, 
desires to be heard on the point and olitain a 
final decision. As the point in question is one 
of general importance. I, at the request of 
-Messr.s. Leslie Hinds, .\ttorneys for the 
.\dmini.str.itor-(Teneral, refer it under S. 5 of the 
.\ct to the final decision of Ilis Lordship, the 
Chief Justice. ” 

Judgment. — This is a reference under 
S. 5 of the Court Fees Act, 1870, made 
by the Taxing Officer on the original side 
of this Court. The ciiciunstances under 
which the reference has been made are 
lucidly stated in the order of reference 
and need only be narrated here very 
concisely. 

An application has been made by the 
.\dininistrator-(ieneral for Letters of 
Administration in respect of the estate 
of G. A. Quiningborough as in a case of 
intestacy. As the application has been 
made by the Administrator-General, no 
affidavit of valuation, such as is required 
in the case of an ordinary application 
under S. 19-H of the Court Fees Act, has 
been filed. Hut. in accordance with es- 
tablished practice, the .\dminislrator- 
(ieneral has set out in his petition a list 
of the estate, and in another list the 
debts payable out of the estate. The 
value of the estate in the first list is 
given as Rs. 1..J44 ii-o, and the amount 
of the debts in the second list at Rs. 522, 
leaving a balance of Rs. 722-1 i-o. The 
question for determination is, whether 
the fee mentioned in Article ii of the 
first Schedule to the Court Fees Act is 
payable in respect of the estate left by 
the deceased. 

Article ii of the first Schedule to the 
Court Fees Act provides for the payment 
of a fee on a Probate of a Will or 
Letters of Administration, with or with- 
out Will anne.xed, when the amount or 


value of the property in respect of which 
the grant of Probate or Letters is made 
exceeds Rs. 1.000. 'J’he question thus 
arises as to the true import of the ex- 
pression amount or value of the properly 
in respect of which the grant of Probate 
or Letters is made ” does it mean the 
gross value of the property or does it 
^'R’lify the net value obtained by the 
deduction of the debts and expenses 
from the gross value. Sir Richard 
Couch. C. held in the case of In the 
goods of Ram Ghnnder Doss (3) that in 
estimating the amount of the ad valorem 
fee chargeable under Article ii of the 
first Schedule to the Court Fees Act, the 
fees must be paid in respect of ihe 
property without deducting the amount 
of the debts to be paid out of it. It 
cannot be reasonably disputed, J think, 
that this is a possible interpretation of 
Article ii taken by itself. But since 
this decision was given in 1872, the 
Court hees Act has been twice amended^ 
first, by Act XI of 1899, and, nexit by 
Act vn of 1910. [n my opinion, a 
substantial alteration in the law has 
been eiTected by these amendments and 
.Article ii must now be interpreted in the 
light of S. 19 I. which was inserted in 
the Court Fees Act by S. 2 of Act XI of 
1899. Sub-S. I of S- 19, I requires the 
applicant for Probate or Letters of 
Administration to file in this Court a 
valuation of the property’ in the form set 
forth in the third Schedule and to pay 
on such valuation the fee mentioned in 
Article ii. U'hen we turn to the third 
Schedule, we find that the petitioner is 
required to state in the prescribed Form 
of \'aIuation that he has truly set forth 
in Annexure B all the items which he 
is by law allowed to deduct. Annexure A 
is a statement of the valuation of the 
movable and immovable properties of 
the deceased. On the face of the Form 
of Valuation, it is thus patent that the 
petitioner is required to state the value 
of the property and is allowed to 
deduct the amount shown in Annexure B as 
not subject to duty. When we turn to 
Annexure B we find that it is beaded 
“Schedule of debts, etc”; then follow 
five different items, as to each of which a 
statement of value has to be made. These 
are as follow’s : (1) amount of debts due 
and owing from the deceased, payable by 


(3) (1S7.;) iS w. R. 153=9 B. L. R. 30* 
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law oub of the estate ; (2) amount of 
funeral expenses; (3) amount of mortgage 
encumbrances ; (4) property held in trust 
nob beneficially or with a general power 
to confer a beneficial interest ; (5) ot/ier 
property not subject to duty. Three iKtsi- 
tions are now perfectly plain ; first, that 
each of the first four items constitutes pro- 
perty nob subject to duty and that conse- 
quently the fee cannot be calculated on 
the gmss value of the estate as also on the 
debts and the difference taken ; secondly, 
that unsecured debts are, for this purpose, 
placed on the same basis as mortgage en- 
cumbrances ; thirdly , that the second 
paragraph of the Form of Valuation, read 
with the last clause of Annexure A and the 
first and last clauses of Annexure B, 
makes manifest the Legislative intent that 
the fee is payable, only on the difference 
between the gross value of the estate and 
the amount of debts, as such difference 
alone constitutes proi)erty subject to duty. 
This has admittedly been always the law 
with regard to mortgage-debts : In the 
goods of Peter Innes (4), In the goods of 
Charles Edward Maclean (5), In the goods 
of Ramchandra Lakshmanji (6) ; and I 
feel no doubt that this is the law also in 
respect of unsecured debts under the Court 
Fees Act as amended in 1899, whatever 
view might have been maintained before 
that date. The essence of the matter is 
that when an estate is burdened with the 
payment of debts, the market value of the 
property is the value of the estate left 
after deduction of the amount of the debts : 
Cooper v. Cooper (7) : Blake v. Bayne (8). 
It is worthy of note that under the Law 
of England, in determining the value of an 
estate for the purpose of Estate Duty, allow- 
ance is made for debts and encumbrances 
(Finance Act 1894, Stat, 57 and 58 Viet. 
C.30, S. (7). I am not unmindful that a 
contrary opinion was adopted in the case of 
Collector of Maldah v. Nirode Kamini 
Dehya (2) ; but for reasons fully set out in 
my judgment in the case of In the goods of 
Harriett Teviot Ke^rr (1), I am unable to 
accept that view as a correct exposition of 
the true intent of the Legislature. That 
decision holds that the fee is to be paid on 
the net value of the property, bub the lia- 
bility for assessment is to be determined 

(4) (1871) 16 w. R. 253=8 B. L. k. App. 43. 

(s) (1874) 6 N. W. P. H. C. R. 214. 

(6) (1875-77) I Bom. 118. 

(7) (1874) 7 H. L. 53 = 30 L. T. 409. 

(8) (1908) A. C. 37 * =77 L. J. P. C. 97. 
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with regard to thegi'css value of tlie estate; 
in other words, the fee is first determined 
on the gross value and is then reduced by 
the fee calculated on the amount of delfts. 
This cannot be right, for the debts, as 
already explained, are exempt from duty. L 
hold accordingly that for purposes of' 
Article 11 of the first Schedule to the Court! 
Fees Act, the expression “ the amount or 
value of the property ’’ signifies what is 
described as the net total in Annexure A in 
Schedule III. obtained by the deduction of 
the amount ‘hovn in Annexure B as not 
subject to duty from the gross valuation of 
the movable and immovable property left 
by the deceased. In this view fee cannot 
be levied in the case before me. 

V.B./R.K. 

Beference answered, 
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.VOOKERJEE AND RICHARDSON, JJ. 

Amhiha Charan Bepari — Plaintiff — 
Appellant. 



Asttuju’ Kumar Banerjee and others — 
Defendants — Respondents. 

Second Appeal No. 3098 of 1911, decided 
on 2oth February, 1915, against the 
Decree of Sub-Judge, Backergunj, dated 
18th July, 1911. 

B«Dgal Teoancy Act (8 of 1885), S. 149 (3) — 
Scope of S. 149 — Id rent suit do question of 
apportionmcDt of rent due arises. 


In a suit for arrears of rent against a tenant, 
the money mentioned in sub-S. (3) of S. 149 o£ 
the Bengal Tenancy Act is the entire suns 
deposited into Court under sub-S. (j) and nd 
question of apportionment beittecn rival 
claimants to proprietorship of the tenancy is in-j 
tended to be raised or decided under the section] 


Where it is admitted by the tenant defendant 
that part at any rate of the sum deposited is due 
to the defendant-landlord but the pi ecise parti 
so due is not determined: 


Held, that S. 149 of the Bengal Tenancy .\ctj 
has no application, the question of apportion^ 
ment being not within the scope of the suit. | 

[P. 546. C. !.]i 

i 

Surendra Nath Das Gupta — for Appel- 
lant. 


Satish Chunder Ghose and Biraj Mohan 
Majumdar — for Respondents. 

Judgment. — This is an appeal by the 
plaintiff in a suit instituted under S. 149 (3) 
of the Bengal Tenancy Act. The plain- 
tiff was successful in the Court of first 
instance but his claim has been dismissed 
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on appeal by the Subordinate Judge. The 
landlord-defendant instituted a suit for 
arrea-s of rent against the tenant-defendant 
in respect of the eleven parcels of land. 
The tenant pleaded in substance that he 
was liable to pay rent in respect of nine 
plots, but tint in respect of the other two 
plots be was not liable to pay rent as rent 
had already been recovered from him by 
the present plaintiff on the allegation that 
those iwo parcels were included in a pro- 
perty owned by him. The tenant there- 
upon p lid into C .)urt the entire sum claimed 
in the suit. Notice was tbereaUer issued 
to the [)resent plaintiff, w'ho forthwith 
instituted this suit under S. 149 (3), 
Bengil Tenancy Act. The question for 
decision is, whether S. 149 is applicable to 
the circumstances of this case. 

Sub-b. {!) of S. 149 is iu tliese terms : 
“When a defendant admits that money Is 
due trom him on aciount of rent but pleads 
that ii is <lue nat to the plaintiff but to a 
third person, the Court shall refuse to tike 
cognii^aDce of the plea, unless the defendant 
pays into Court the amount so admitted to 
be due.” Sub-S. ('2) then provides that 
where such a payment is made, the Court 
shall forthwith cause notice of the payment 
to he served on the third person. Sub-S. (3) 
lay-* down that unless the third parson, 
within three months trom the receipt of 
notice, institutes a suit against the plaintiff 
and therein obtains an order restraininir 
payment out of the money, it shall be piid 
out to the plaintiff on bis application. 

It is plain that tlie money mentioned in 
8ub-S. (3) IS the entire sum deposited under 
aub-S. (1) and no question of apportion- 
ment is intended to be raised or decided 
under the section. In the present case, 
however, it is admibced by the tenant- 
defendant that part at any rate of that' sum 
is due to the defendant-landlord; what 
precise part is so due has not been deter- 
mined, because it invilvesa question of 
apportionment not within the scope of the 
suit. In a c«ise of this descriptiou, we are 
!of opinion that S- 149 has no application. 

' The result is that the decree of the Sub- 
ordinate Judge is affirmed on the ground 
that the suit is not maintainable under 
S. 149 and the appeal is dismissed with 
costs. 

V.IJ./R.K. 

Appeal dismissed^ 


A. I. R. 1916 Calcutta 546 

Chatterjee and Chapman, JJ. 

ParuchiiLla Shaik/i —Defendant - Appel- 
lant. 


V. 

Sital Clviudra Das and others — Plain- 
tiffs — Respondents. 

Second Appeal No. 3898 of 1912, decid- 
ed on 4th February. 1915, against the 
Decree of Sub-Judge, Khulna, dated 17th 
September, 1912. 

(a) Bengal Tenancy Act (8 of 1885), S. 85— 

S. 85 does not apply to s\x\>»raiyat's granting 
sub leases. 


05 ot tile l.engal lenancy Act has no 
application to a granting an under- 

lease. A. I. R. (1914) Cal. 8,^,3, ref. to. 

[P. !;47, C. 2.] 

(b) Bengal Tenancy Act (8 of 1885), Ss. 11 
and 18 — Transfer of Property Act does not 
apply to tenancy —Transfers in Ss. 11 and 18 are 
not leases but out and out transfers. 

Uie Iran-fer of Properly Act has no appli- 
catiun to a tenancy under the Hengal Tenancy 
Act and ihe uan.-'fer contemplated in Ss. ii and 
iS of iliat .\ct are tran.sfers out and out. and 
not partial tran»lers I'y way of suh-lea.se. 

[P, 5 ^ 7 . C. i.l 

Ic) Bengal Tenancy Act (8 of 1885), S. 85— 
Sub-leases by under-/.7/ya/r are valid. 

1 he Pcngal Tenancy .Vet does not prohibit 
the gr.iiu of sub leases by an \i\\(\*iT-raiYt2t and, 
therefore, such sut*-leases are valid documents 
between the grantors and ilie grantees. 

IP. 547. C. I. & 2] 

Jada Nath Kanji/al — for Appellants. 

Sarnt Chnndra Roy Chowd/iury and 
Bhudar haldor — for Resixmdents. 

Judgment. — Defendant No. 1 and the 
predecessor-in-interest of defendants Nos. 6 
and 7 owned an \in(iei"raiyati holding in 
equal shares. Defendant No. 1 granted a 
permanent sub-lease to the plaintiffs in 
respect of his half-share on the 24th March, 
1908, and defendant No, 6 granted a perma- 
nent sub-lease of the other half to the same 
party on the I3th of August, 1908. The 
plaintiffs had, therefore, a permanent sub- 
lease of the entire xxud&c'raiyati holding 
under the said lessors. The plaintiffs, paid 
the selami and obtained possession. There 
was then a dispute and a case under S. 145 
of the Criminal Procedure Code was decided 
in favour of defendant No. 1 and defendant 
No. 2, in whose favour defendont No. i 
sold his interest in the nnder-raiyati holding. 
The plaintiffs, therefore, brought this suit 
for declaration of title and recovery of i^' 
session. The Court of first instance dismiss- 
ed the suit holding that the permanent 
sub-leases of the plaintiffs were void under 
S. 85 of the Bengal Tenancy Act. The 
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lower Appellate Court has set iirside the 
decree ol the hrst Court aud givea a decree 
in respect ol 9-anuas of the property, hold- 
ing that although the leases were invalid, 
the plaintiffs could piwe their tenancy 
otherwise and had done so by proving the 
payment of selami and holding of posses- 
sion. 

Defendant No. 1 and his co-sharers were 
dealt with in the Courts below as occupancy 
raiyatsi and the appeal before us was 
originally argued on the same footing. On 
looking into the record, however, we 
found chat the interest of defendant No. 1 
and his co-shai’ers was that of \indev-raiyats 
and we have had the case re argued on 
the basis of the said state of things. The 
argument based on S. 85 of the Bengal 
Tenancy Act has no application to a 
snh-raiyat granting an under lease and if 
authority were necessoiy for that proposi- 
tion, we may refer to the case of Guru Das 
Das V. Kali Das Changa (1). It is con- 
tended, however, that there is no provision 
in the Bengal Tenancy Act which autho- 
rises an uuder-raiya^ to create a further 
under-lease and, therefore, the plaintiffs 
have acquired no title. It is argued that 
S. li provides for the transfer ot perma- 
nent tenures and S. 18 for the transler of 
interest at fixed rent : there is no 
provision for the transfer of under-rniyaii 
interests and it has been held that they 
are nob transferable. See Amirunnissa v. 
Jinnat Ali (2). A transfer according to 
the Transfer of Property Act includes a 
lease and, therefore, the grant of a sub- 
lease, by an under-raii/fli is void. \Ye think 
that this argument is fallacious ; in the 
first place, because the Transfer of Pro- 
perty Act has no application and in the 
next place the transfer contemjdated in 
Ss. 11 and 18 are transfers out and out and 
not partial transfers by way of sub-lease. 
There is no provision in the Bengal Tenancy 
Act which expressly authorises the grant of 
sub-leases. Even S. 85 does not authorise a 
sub-lease it only limits the period of the 
grant. There is no provision for the grant 
of lease by tenure-holders, but such leases 
are recognised by the Act in the definition 
of a tenure-holder. In the same way the 
grants of under-leases of any degree are 
recognised by the definition of the word 
“ \mdQT-raiyat ” as tenants holding immedi- 
ately or mediately under a raiyat. 


(1) A. I. R. (1914) Cal. 833 = 24 I. C. 287. 

(2) (1915) 27 I. C. 2:1. 


Then it is contended that when S. So of 
the Bengal Tenancy Act allows the raiyiU 
to grant a sub-lease for nine years only, tlie 
uader-/'o/y</^ cannot be allow'ed Co grant a 
permanent right. That may be so and the 
permanency granted may be limited to the 
existence of the right of the grantor ; but 
there is no provision in the law w'hich 
prohibits such grants, none that such grants 
shall not be registered, and the prohibition 
under S. 85 cannot be expanded by analogy, 
Guru Das Das v. A\l// Diis Changa (i). 
The sub-leases granted to the plaintiffs are 
therelure, valid documents betw’een the 
grantors and the grantees, and the deJendant 
No. 1 having granted the lease cannot be 
allowed to derogate from the same ; nor 
can defendant No. 2. who derives his title 
from defendant No. 1. do so- 

In this view of the case W'e think the 
pluintifl's are entitled to a decree and we 
dismiss the appeal and allirm the decree of 
the lower .-Vppellata Court. The plaintiffs 
are entitled to costs against defendants 
Nos. 1 and 2. 

V. B./R. K. 

Appeal dismissed. 
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Fletcher and Teunon, JJ. 

Benode Behan Patra — Plaintiff —Peti- 
tioner. 

V. 

Janki Kalwar — Defendant — Opposite 
Party. 

Civil Rule No. 3i of 1915, decided on 
16th April, 1915. 

Promissory Note— Suit — Whatever amount 
found advanced should be decreed — Claim need 
not be dismissed because whole amount not 
paid. 

In a suit for recovery of the sum of Ks. 40 
alleged to have been advanced on a hand-note 
with interest, the Judge found that the sum of 
Rs. 30, and not I<s. 40, wa.s really advanced by 
the plaintilf to the defendant, but dismissed the 
suit on tne ground that tlie plaintiii: had failed 
to prove the advance of Ks. 40 claijned : 

that judgment ought to have been 
entered in favour of the plaintiff for the amount 
found to have been actually advanced. 

IP. 548. C. i.J 

Debi Prosad Duit - for Petitioner. 

A/anmotha Nath Ganguli for Opposite 
Party. 

Fletcher, J. — This is a Rule calling upon 
the opiwsite party to show cause why the 
judgment and decree complained of should 
nob be set aside. The plaintiff sued the 
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defendant in the Small Cause Court to recover 
the sum of Rs. 40 which, it is alleged, had 
been advanced to him on a hand-note with 
interest. The learned Judge has found that 
the story of the hand-note is untrue. He 
also has found that the story of the defend- 
ant that he did not l)orrow any monev is 
equally untrue. The real fact is he says, that 
the plaintiff advanced to the defendant the 
sum of Rs. 30 , and not Rs. 40 . without 
any agreement as to the payment of interest. 
Speaking for myself, I am inclined to think 
that tlie learned Judge was wrong in find- 
ing that, because, so far as my experience 
^oes, the people in this country who lend 
out money do not do so without any 
interest. People who carry on business 
of this sort always take good care for the 
stipulation of interest and, not uncom- 
monly, interest at a very high rate. The 
learned Judge has found that the plaintiti' 
advanced to the defendant the sum of 
Rs. 30 and he has adopted this course, 
namely, he has held that the plaintiff 
having claimed Rs. 40 with interest and 
having failed to prove the advance of 
Rs. 40 , is entitled to recover nothing. 
Obviously this cannot be supported. The 
learned Judge ought to have entered judg- 
ment in favour of the plaintiff for the 
amount that he has found to have actually 
been advanced by the plaintiff to the defen- 
dant and that amount, according to his 
judgment, is Rs. 30 without any interest. 

I think we must enter judgment for the 
plaintiff for Rs. 30 with interest thereon at 
six per cent, per annum from the date when 
the suit was dismissed by the learned Judge 
of the Court of Small Causes, that is the 
19 th of December last, up to realization. 
The defendant must pay the costs of this 
Rule to the plaintiff'. We assess the hear- 
ing fee at one gold mohur. As both parties 
have been guilty of adducing false evidence 
before the learned Judge of the Court 
below, we make no order as to the costs in 
that Court. 

Teunon. J. — I agree. 

V.H./K.K. 

Hxde made, absolute. 
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Jenkins, C. J. and Woodroffe, J. 

Patiram Banerjee — Plaintiff — Appel- 
lant. 

v. 

Kankinarra Co., Ltd. and another — 
Defendants — Respondents. 


Appeal from Orig. Civ. Juris. No. 69 

of 1914, decided on 26th February, 1915. 

fa) Contract Act (1 of 1872), S. 230— Broker- 
Undisclosed principal— Contract— Liability. 

I he plaintiff \va> a l>rol<er who bought on 
l)elialt of the agents of the defendant mills a 
cert.iin quantity of jute and he sent to the mill 
agents a bought note stating— We hav e bought 
to your order and for your account from our 
principal.s, etc.”, and at the same time he sent 
to the rtrm from vvlujm tive jute was bought, a 
sold note .saying—” We have sold by your order 
and for your account to our principal, etc.” The 
plaintiff disclosed to ilie mill agents the name of 
the firm of whom jute was bought al)out the time 
delivery wa.s due, but more than three months 
after the contract w a.s erfected, whereupon 
the mill agents refuseil to recognise this firm 
and Sought to make the broker liable as seller : 

Bi/d, by Jenkms. (J. J. — 'I'hat the plaintiff 
here was no more than an intermediary, and was 
not an agent for sale to whom the provisions of 
S. 230 of the Indian Contract Act would apply 
so as to make him liable as an agent who has not 
disclosed his principal’s name. [P. 550. C. r.] 

. Contract — Constnictioa— Cootracts to be 

interpreted^ by themselves — Construction by 
similarity improper. 

( ontracls should be interpreted by themselves 
and it is improper to interpret one contract by 
reference to another because they may seem to 
<liffer very little, as it may result in identifying 
contracts wldch arewholly different. 17 f'al. 449, 
dist. South-.veU v. BowdiUh, (1876) 1 . C. P. D. 
■J" 4 . foil. [P, .50, C. I.] 

(c) Broker — Position of, explained. 

a oodroftc. J. — l)roker is an agent to find a 
contracting party and as long as he adheres 
strictly to his position as broker, his contract is 
one of employment between him and the person 
who employs him, and not a contract of sale or 
purchase with the party whom he in the course 
ofsuch employment finds. (P. 350. C. 3.1 

Jenkins, C. J. — 'I'he plaintiff carries 
on business as a jute-broker under the 
name of S. N. Banerjee cS; Co., and he 
has brought this suit for declaration that 
an award, dated the 14th February, 19 14* 
is invalid and inoperative, and for conse- 
quential relief. In the alternative, he 
seeks a decree for indemnity. 

This award professes to have been 
made on a dispute between Messrs. Jar- 
dine, Skinner & Co., Managing Agents^ 
Kankinarra Co., Limited and Messrs. S. 

N. Banerjee (S: Co., with reference to a 
claim for damages for non-delivery 
of 250 bales jute bought and sold 
under contract No. D/2382 of 2nd 
June, 1913. 

The bought note was in these terras:— 

No. D/2382. 

Indian Jute Manufacturers’ Association. 

Jute Contract. 

Calcutta, and June, 

-Messrs. Jardine, Skinner & Co. 

Agents, Kankinarra Jute Mills Co., Ltd. 
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Dear Sirs, 

We have this day bought by your order and 
lor your account from our principals. 

(Here follows a description of the jute and 
provisions not material at this stage). 

Arbitration. — Any dispute arising out of this 
contract shall be referred to the arbitration of 
the Bengal Chantbcr of Commerce, whose deci- 
sion shall be accepted as final and binding on 
both parties to this contract. 

Vours faithfully, 
{SJ.) S. N. Banerjee ^ Co.. 

brokers. 

\ corresponding sold note was sent to 
Babu K.D. Shaha on the same date. 

On the i6lh September, 1913, S. N. 
Banerjee & Co., by letter declared Messrs. 
Jardine, Skinner Co., Agents, Kanki- 
nanra Co., Limited, on the one hand, and 
Babu K.D. Shaha on the other, their 
principals. 

On the i7lh September, Messrs. Jardine, 
Skinner & Co., replied to Messrs. S. N. 
Banerjee d: Company ; — 

“We do not agree to accept your principal>’ 
names under this contract. The contract must, 
therefore, stand as originally made out." 

On the 29th September, Messrs. Jardine, 
Skinner &: Co., called on Messrs. Banerjee 
& Company to hand them documents for 
250 bales, and on the 30th, Banerjee \ 
Co., replied requesting them to ask the 
seller direct for the jute due under the 
contract. There was further correspond- 
ence but no delivery’ or payment was 
made, and ultimately Messrs. Banerjee 
4^ Co., received notice from the Registrar, 
Bengal Chamber of Commerce, that 
Messrs. Jardine, Skinner ^ Co., had 
applied for arbitration. Messrs. Banerjee 
& Co. repudiated the jurisdiction of the 
Chamber of Commerce and the arbitra- 
tors appointed by it. The arbitrators, 
however, proceeded with the arbitration 
and made their award directing Messrs. 
Banerjee & Co., to pay Messrs. Jardine, 
Skinner & Co., the sum of Rs. 4,593-12-0. 

I his is the award now impugned. 
Chitty, J., has dismissed the plaintiff’s 
suit, and from this judgment, the present 
appeal has been preferred. 

It is contended by the appellant that 
there was no contract between Messrs. 
S. N. Banerjee & Co. and Messrs. Jar- 
dine, Skinner & Co., or the Kankinarra 
Co., Ltd., that authorised the reference 
to arbitration. 

The Kankinarra Co., Ltd., on the other 
hand maintain that the reference is 
justified by the clause providing for arbi- 
tration in the bought note. 


'The arbitration clause cunteinpl.atc.s 
two parties, each a party to the contr.u i. 
and there can, 1 think, be no doubt that 
those two parties are the sellers and the 
buyers. 

Was then the plaintiff a parly to the 
contract so as to be bound by the arbi- 
tration clause, was he a seller or buyer } 

This question is not to be solved by- 
describing the plaintiff as an agent with 
an undisclosed principal and rinding what 
Contract Act says about a person in that 
predicament : that would be a superheia! 
mode of investigation. We must rind 
out what was the contract between the 
plaintiff on the one hand, and Messrs. 
Jardine, Skinner A Co., as representing 
the Kankinarra Co.. Ltd., on the other. 
Kor this purpose, we must e.vainine the 
bought note and also the surrounding 
circumstances, among them being the fact 
that a corresponding note was sent to 
Babu K. D. Shaha. The bought note is 
no doubt signed by the plaintiff, .ind 
^rima facie, that would bind him. but it 
would only bind him to that which is 
expressed in that document. 

If the document be examined, it does 
not purport to be a sale by the plaintiff 
even as an agent ; it is an intimation that 
Messrs. Jardine, Skinner (S: Co.'s order 
has been carried out by a purchase made 
by the plaintiff on their account not from 
himself, but from some one else. 

The note may be an admission of the 
plaintiff’s employment by Messrs. Jar- 
dine, Skinner .S: Co., to buy on their 
behalf, but the contract (if any) as bet- 
ween the plaintiff and them, which it 
evidences, is a contract not of sale, but of 
employment. 

'This employment was to negotiate a 
sale and to be an intermediary, not to sell 
on behalf of another. 'The position is 
desciibed by Jessel, M. R., in Southwell 
V. Bawditche (i), where he says, 

“ Blackburn, J., in a remarkably clear judg- 
ment says : “there l.s no doubt at all in principle 
that a broker, as such, merely dealing as broker 
and not as purchaser, makes a contract from the 
very nature of things between the buyer and the 
seller, and he is not himself either ‘ buyer or 
seller’ (the phrase the very nature of things’ 
hitting the Lllacy of ‘ the Court below in this 
case), ' and that consequently where the contract 
says “ sold to A B ’* or “ sold to my princi- 
pals ’’, and the broker signs himself simply as 
broker, he does not ma^ie himself by that either 
purchaser or seller of the goods’ ’’. 


(i) (1S76) 35 L. T. 196 = 24 R. 838. 
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I hat a person signs simply as broker 
may be clear from the terms of the con- 
tract as well as from any statement to 
that effect appended to his signature, 
and this is iliustraU'd by M ellish, L. J.. 

in the same case at page 379, where he 

savs : — 

% 

Now there i.<. 1 think, a material difference 
between ilie w((rd.'> ' sold lor you to my princi- 
pals ’ .hkI ‘ tiouglit of you for my principals’. 
Tile rule of law. no doubt, is that, if the princi- 
pal is iincli'(.lo>ciI, the iuoker saying 'bought of 
you for my prim.ip.ils’ is himself llalTe; but 
>his I '.ntract 'ays ‘ s<»lci for you to my principals, 
r.r".. I. your broker, liave ma<)e a contract for my 
jirincipals, the buyers.’ ” 

I have already pointed out that the 
note in this case is in the 2nd of these 
two forms, and. on its true construction. 
,I hold that the plaintiff was no more 
.than an intermediary, and was not an 
agent for sale, to whom the provisions of 
:S. 230 of the Contract Act applies, so 
as to make him liable as an agent who 
has not disclosed his principal’s name. 

It has been contended before us that 
the present case is governed by Gubboy 
V. Avetooin (2). It is true that it was 
there held that the defendant in that case 
was an agent for an undisclosed princi- 
pal within the meaning and operation of 
S. 230. Hut to treat the construction 
placed on the document, and circum- 
stances under consideration in that case, 
as a decision binding us in this case, is 
to liy in the teeth of the doctrine pro- 
pounded by Jessel, M. R., in Southwell 
V. Bowditch (i) where he says 

I “ There is no more vicious line of argument. 
;if I may say so with deference to the Court 
below, than that which was adopted by the 
Court below in this case of comparing one con- 
, tract with another and saying it differs very 
lliltle; you arrive ultimately at identifying 
jwholly different contracts”. 

And yet this is the way Mr. .-^vetoom 
w'ould have us go. In a word, the Court 
there on the construction of the docu- 
ment before them, came to the conclusion 
that a particular relation was established : 
this cannot bind us in our construction of 
a different document written under wholly 
different circumstances. I do not propose 
to discuss the competence of a suit like 
the present, for no objection on this 
score has been raised. Nor is it neces- 
sary to consider the plaintiff’s claim to 
indemnity against K. D. Shaha. In my 
opinion, the judgment of Chitty, J., must 
be modified and a decree passed in the 

(2) (1890) 17 Cal. 449. 


plaintiff s favour setting aside the award. 
1 he respondent Company must pay the 
plaintiff s costs of the suit and appeal, 
and the plainliff must pay K. J). Shaha’s 
costs of the suit and appeal. 

Woodroffe, J. — We must look at the 
terms of S. 230 of the Contract Act. 
1 he first question is whether the appel- 
lant. who is a broker, is as such an 
agent. J think, a broker is an agent. 
I'or what purpose he is an agent is 
another question. Primarily and for 
some purposes, he is the agent of the 
party by whom he was originally employ- 
ed. He is also generally the agent of 
each of the two parties for whom he 
negotiates, d’he engagement of a broker 
is like that of an ordinary agent, but 
with this difference, that the broker being 
employed by persons who have opposite 
interests, he is. as it were, agent for both 
the one and the other to negotiate the 
commerce or affair in which he concerns 
himself. 'rJius his agreement is twofold 
and consists in being faithful to all the 
parties in the execution of what each of 
them entrusts him with. A broker, when 
he closes a negotiation as the common 
agent of both parties, usually enters it in 
his business book and gives to each party 
a copy of the entry or a note or memo- 
randum of the transaction, which as 
given to the seller, is the sold note, and 
as given to the buyer, is the bought 
note. Pnmn/aefe a broker is employed 
to find a purchaser or seller and as such 
is a mere intermediary. He is thus an 
agent to find a contracting party, and 
as long as he adheres strictly to his 
position as broker, his contract is one of 
emplo3’ment between him and the person 
who employs him and not a contract of 
purchase or sale with the party whom he 
in the course of such employment finds. 

A broker may, however, make himself a 
party to the contract of sale or purchase. 
For he can go beyond his position of 
mere negotiator or agent to negotiate 
and by the terms of the contract make 
himself the agent of his principal to buy 
or sell. The section, therefore, refers 
to contracts 'entered into by him on 
behalf of his principal. ” The next 
question is, therefore did the appellant 
enter into the contract in suit on behalf 
of his principal, that is, was he an 
agent to sell to the respondent or was 
he a mere negotiator to bring the parties 
together, but otherwise not concerned ^ 
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If in this case, the broker did enter into 
a contract, then I think on the facts he 
would be liable. For his principal was 
undisclosed at the date of the contract 
and the effect of the subsequent dis- 
closure some three months later, would 
not in itself affect the right of the respon- 
dents to proceed against the appellant 
though they might, if they chose, elect 
to proceed against the principal when 
disclosed. Whilst, however. I am of 
opinion that the appellant would be 
liable to the buyers if the case falls 
within S. 230, the question is whether 
that section applies. 

Prima facie^ a broker does not make 
himself liable and upon the question 
whether he has entered into a contract 
or not, we must look at the terms of the 
contract itself. Reference has been made 
to the fact that the appellant did not 
disclose his principal until three months 
later and did not, when Messrs. Jardine, 
Skinner & Co attempted to make him 
personally liable, repudiate the liability 
then sought to be put upon him. He also 
appears to have billed the seller for the 
difference. There is, however, a letter 
in which he refers Messrs. Jardine, 
Skinner & Co. to the sellers, and the 
difference bill is headed Kankinarra 
Account ”. Subsequently, personal liabi- 
lity was denied. It is not contended 
that these facts amount to acquiescence 
or estoppel, or constitute a new contract. 
So far as the contract in suit is concern- 
ed, we must look to the terms of the 
contract itself. I should have had no 
difficulty as to this, had it not been for 
the case of Gubhoy v. Avetoon (2), on 
which the respondent relies, and which is 
very similar to the case before us, and 
which (whether it has been rightly or 
wrongly decided) is, it is contended, 
binding on us. I felt some difficulty on 
this point during the hearing, but as the 
learned Chief Justice is of opinion that 
this case does not stand in oiu* way and 
his decision is in accord with the natural 
justice of the case, I do not dissent from 
the order he would pass. I wish to note 
with reference to the observation that in 
Calcutta, this would be regarded as a 
principal contract, that there is no evi’ 
dence of such usage before us. 

V.B./R.K 

Appeal allowed. 
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SlIAKiaiDDIN AND COXK, -U. 

Udit Narcmi Chou'dhury and others — 
I^cfendants — Appellants. 

V. 

Mathura Prasad and others — riaintitfs 
— Respondents. 

Appeal Ko. 558 of 1910, decided on 
17th March, 1915, from the Original 
Decree of Dist. Judge, Dharbhanga, dated 
1st September, 1910. 

(a) Transfer of Property Act (4 of 1882), 
S. 54 — Sale of iirmovable property below 
Rs. 100 registered instrumcDt or delivery are 
alternatives to effect the sale. 

Per S/tar/uddtny J, — Under S. 54 ot tlie 
Transfer of Property Act the sale of 
able properly of value less than Ks. 100 may be 
made either by a registered instrument or by 
delivery of the property. tP. 553. f. 

(b) Registration Act (16 of 1908), Ss. 28 and 
29 — Person registering a bond roust have pro- 
perty in the district. 

A Registrar has no jurisdiction to register a 
bend where the person giving ihe bond has no 
properly in the district, ig Cal. O23 (h‘.V>.) and 
A.l.R. (1014) P.C. 67 foil, and ig Cal. ltd!. 

[P. 552, C. 2. ; 

Sorashi Chandra Mitter — for .\ppel- 
lants. 

Chandra Sekhar Banerjee and Sih 
Chandra Palit — for Respondents. 

Sharfuddin, J, — rhis is an appeal 
against the judgment and decree of the 
District Judge of Darbhanga. dated the 
ist September, 1910. 

The learned District Judge decreed the 
suit of the plaintiff and hence the present 
appeal by the defendants. In order to 
understand the grounds urged against 
the judgment of the lower Court, it is 
necessary to refer to certain facts antece- 
dent to the institution of the present suit 

The suit is to recover a sum of 
Rs. 10,243-6-0, principal and interest on 
a registered mortgage bond dated the 
27th February, 1902 executed by the 
defendant No. 1, Udit Narain Choud- 
hury, as head and manager of a Hindu 
joint family of which the other defendants 
are members. 

The plaintiff’s mother, Musammat Mo- 
harani Bibi, inherited the property of her 
father, Brij Bhukhan Lai. While she 
was in possession of the property, she 
sold a share in Mouza Mahammadpore 
Bowari in 1884 to Nena Choudhury, 
father of Udit Narain. All the time the 



552 Calcutta UoiT Nakain Chowdhur^ 

nienibers of Xena's family were joint, but 
in i 6 gg there was a partition and the 
property in Mohammadpore Uowari fell 
to the share of Xena, who had originally 
purchased it as the manager of a joint 

family including himself and his brother 
and their issue. 

Moharani Bioi died in 1890 and Ram 
Anugrah Persad, generally known as 
1 olai L,ai Mahta, beCtinie guardian of 
the plaintiff who at the time was a minor. 
In lyoi the plaintiff tiled a suit for sett- 
ing aside the executed by his 

mother, Moharani Bibi, in favour ot 
Nena Choudhury during his minority, on 
the ground that the sale was made 
without legal necessity and the property 
was conveyed for an inadequate price. 
At that time the plaintiff riled seven 
other suits of a similar nature to cancel 
alienations of property made by his 
mother in favour of other persons. 

the 27lh February, 1902 a petition 
of compromise with the permission of 
the Court was riled in the suit, in which 
it was stated that L'dil Narain was to 
be allowed to retain the property which 
hi.-> father had bought from Moharani 
Bibi in consideration of a paj'menl of 
Rs. 14,000. It was staled in ihe petition 
that Rs. 6,000 of this sum had been paid 
in cash and that Udit Narain on his own 
behalf and as manager of ilie joint family, 
consisting of himself and the other defen- 
dants in that case and in this, had exe- 
cuted a mortgage-bond for the balance, 
f. e., Rs. 8,000. d'his bond of Rs. 8,qoo 
is dated the 27111 February, 1902, and is 
the bond in suit. 

L. dit Xaiain alleges that this bond was 
a sham transaction and it was never 
intended to be enforced. He gives a 
most absurd explanation why and with 
what object he subjected himself to a 
liability of Ks. 8,000. I do not think it 
is at all necessary to refer to his story, 
as the suit should have been decided on 
another ground. 

One of i he issues raised is this ; 

Whether the share of Monza Kolooha Jair- 
ampore, Chakla Nai, does not belong to the 
defendants ; if so, whether the bond in suit is 
invalid and inoperative for being registered in 
the Mozatferpore registration office.” 

It appears that in the bond for 
Rs. 8,000 executed by Udit Narain two 
properties were mortgaged, namely, 
Mohammadpore in the Darbhanga Dis- 
trict and one kowri of Kolooha in the 
Mozafferpore District. The question is 
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whether this small share of Kolooha 
belonged to Udit, and if it did not belong 
to him, whether the registration of the 
bond in the Mozafferpore District was 
invalid, and whether if invalid, the bond 
is enforceable. 

On behalf of the plaintiff it is urged 
that this share in Kolooha was purchased 
by Udit from one Usman (P. \V. No. i). 

This witness says ; — 

I sold a share of one in Kolooha, a 

kobala was executed, but it was not registered. 
The price w^s Ks. 30. I do not remember who 
witnessed the execution. It was executed two 
or three days before the execution of the bond in 
suit. I do not remember if Polai was present. 

I soki tile property at the request of Udit Narain, 
who wanted to register it in Mozafferpore in 
order to complete ih»* transaction quickly and 
had no property in the district. He said if there 
was delay in icgisiration the compromise might 
fall througli.” 

It is apparent from the above state- 
ment that as L'dit had no property in the 
District of Mozafferpore and as he was 
anxious to see that the bond was quickly 
registered, he asked I'sman to sell to 
him a small share in Kolooha. 

I nder .S. 54 of the Transfer of Pro- 
perty .\ct the sale of immovable 
property of value less than Rs. 100 may 
be made either by a registered instrument 
or by delivery of the property. 

'I'he value of i kowri in Kolooha is 
said to be only Rs. 50 and the sale-deed 
admittedly was not registered and hence 
in order to effect a proper and binding 
sale, possession of the share should 
have been delivered to Udit. There is 
admittedly no evidence that any delivery 
ever took place. The sale, therefore, 
was not complete when the bond executed 
by t dit was registered. That beingj 
the case, he had no property in the Dis'- 
trict of .Mozafferpore when the bond was, 
presented for registration in the Moza-j 
fferpore registration office and hence thej 
Registrar of that office had no juris'i 
diction to register that bond, and that 
bond, therefore, did not create anU 
liability against Udit Narain. It was so 
held by their Lordships of the Judicial! 
Committee in the case of Harendra Lai 
Boy V. Hari Dasi Debt (i). The facts of 
this reported case are these : — A property 
not belonging to a lady, alleged to be 
situated within the original jurisdiction of 
this High Court, was entered in the 
schedule of the mortgaged proper ties 

(i) A. I. R. (1914) p. c. 67 = 23 I. C. 637* 

41 Cal. 972 (P. C.). 
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attached to a mortgage-deed for the pur- 
pose of securing registration in the 
Calcutta registry othce. I'heir Lordships 
held. 

“ That the entry of such a property was a 
fictitious entry anti represented no property that 
the mortgagor possessed or intended to form 
part of his security. Such an entry intentionally 
made use of by the parties for the purpose of 
obtaining registration in a district where no pro- 
perty actually charged and intended to be 
charged in fact existed, was a fraud on the 
Registration Law and no registration obtained 
by means thereof was valid.” 

It appears that the High Court had 
passed a decree on the strength of the 
mortgage and their Lordships held that 

“The High Court had no jurisdiction to 
make the decree, and the deed not having 
been registered in accordance with the Regis- 
tration Act the mortgagee had no title to main- 
tain the suit.” 

As to the provisions of S. 54 of the 
Transfer of Property Act, it was held in 
the case of Makhan Lai Pal v. Bunku 
Behari Ghose (2) that the transfer by the 
sale of tangible immovable property of 
value less than Rs. 100 can be effected 
only by one of the two inodes men- 
tioned in S. 54, Clause 3 of the Transfer 
of Property Act, viz., by a registered 
instrument or by delivery of possession. 

On the legal aspect of the transaction 
the appellant is bound to succeed, but we 
have no doubt that the defence set up by 
the appellant w'asa most dishonest defence. 
His story of the sham transaction in 
order to oblige Polai is a story which can- 
not be believed. In the above circum- 
stances, the suit is dismissed and the 
appeal decreed. 

Coxe, J —I agree. The circumstances 
of the case leave no doubtthat the parties 
never intended that the share of Kolooha 
should really be sold to L'dit Narain or 
mortgaged to Polai Lai. The so-called 
sale was a mere device to evade the 
Registration Act. 

V.U /R.K. 

Appeal decreed. 

(2) (1892) IQ Cal. 623. 
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FLETCHER AND BeaCHCROFT, JJ. 

Baroda Kanta Sarkar and others — Peti- 
tioners. 

v. 

Bmperor — Opposite Party. 


Criminal Revn. Petn. No. of i 9 i 4 » 

decided on 2nd February, iqis* 

(a) Indian Penal Code (45 of 1860), S. 192 — 
IntendoD is the main ingredient — Document ad 
missibleor not U immaterial. 

Under S. 192 of the Indian Penal Code ii i'- 
the intention that creates the criminal orfence 
and not the fact as to whether, under the terms 
of the law, the document is admissible in evi- 
dence. (P- 554. C. I & 2.1 

(b) Practice— Decisions that where document 
is inadmissible S. 192 does not apply are doubt- 
ful— Those decisions cause difficulty where in 
admissible document is admitted. 

Correctness of the reported decisions showing 
that S, iQ2 is limited to such cases as those in 
which the fabricated evidence is. in fact, ad- 
missible under the terms of the law of evidence, 
is doubtful and the view expressed in suclr 
reported decisions might raise considerable dith- 
culty in cases where the Judge has improperly 
admitted in evidence a rlocument not admissiblL- 
under the terms of the law. [P. 534, C. 1,] 

Manma/ha Nath Muk/ierjee- tor Peti- 
tioner. 

Atnlya Charan hosf and Asita Raujan 
Ghose — for Opposite Party. 

Fletcher, J. — This is a Rule calling on 
the Histricl Magistrate to show cause why 
criminal proceedings instituted against the 
petitioners should not be quashed on the 
ground that the facts alleged do not con- 
stitute an offence under S. 193, Indian 
Penal Code- T'he learned District Magis- 
trate has forwarded a very long explana- 
tion from the Sub-Divisional Magistrate, 
which 1 do not think we need go into. 
The facts relating to the present case are 
as follows ; at any rate, these are the 
allegations, because nothing stated in 
this judgment must be deemed to be facts 
proved against the accused, but they are 
facts which will be assumed for the pur- 
poses of the present Rule. T'here are 12 
accused in the present case who are all 
related to one another. The first three 
accused are the petitioners before us. As 
long ago as the year 1900, there was a 
civil suit instituted by the accused or 
some of them against one Puma Chandra 
Som, who is the father of the present 
complainant- That suit was compromised 
on the i8th February, 1902 and by the 
terms of the compromise, which was 
signed by amongst others, the three 
petitioners, it was declared that a certain 
piece of land was the property of Puma 
Chandra Som. The three petitioners 
on the 2Sth August, 1914, instituted 
criminal proceedings against Lolit Mohan 
Som, i.e., the present complainant, charg- 
ing him with mischief under S. 426, 
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Indian Penal Code, and, during those 
proceedings, the complainant and his 
father discovered, so the allegation, is. 
that a kobfxld, dated the lath February, 
1914, and two pcittas had been executed. 
They obtained certified copies of those 
documents and thereupon the present 
petitioners abandoned the prosecution of 
Lolit Mohan Som under S. 426. The 
petitioners stated that they would bring a 
civil suit. 'I'hat was on the 12th Sep- 
tember, 1914. On the 2ist September, 
1914, Lolit applied for summons against 
all the accused for having committed an 
offence under S. 193 of the Indian Penal 
Code. Apparently, five prosecutions were 
instituted on the ground that the docu- 
ments had been presented for registration 
on five different dates. 4 'he only ques- 
tion we have got to consider in this case 
is whether any case has been disclosed 
upon the complaint which would bring 
the case within the meaning of S. 193 
of the Indian Penal Code. The 
kobcilo, which is one of the documents on 
which the present prosecution is founded, 
must be taken in the present case to have 
included, in the description of the land 
conveyed, a portion of the property which 
was given to the complainant’s father by 
the compromise of the i8th February, 
1902. If that be so, it seems to me that the 
document will fall within the definition of 
‘fabrication of false evidence’ as given in 
S. 192. The decisions of the High 
Courts in India, at any rate some of them, 
would seem to show that S. 192 is 
limited to such cases as those in which the 
fabricated evidence is, in fact, admissible 
under the terms of the law of evidence. 
Speaking for myself, I have gravest doubt 
whether those decisions are correct. I 
think the words of the section will show 
that it is the intention that creates the 
criminal offence and not the fact as to 
whether, under the terms of the law, the 
document is admissible in evidence. The 
view expressed in the cases mentiond 
might raise a considerable difficulty in 
cases where the Judge has improperly ad- 
mitted in evidence a document not admis- 
sible under the terms of the law. However, 
we have not got to consider that in this 
case, because the kobala in this case 
seems to me to be clearly admissible 
under S. 13 of the Evidence Act. If it is 
admissible under S. 13, then the accused 
who are the petitioners before us asserted 
a right to convey the property which, we 


must take for the present purpose, 
includes a portion of the property of the 
complainant’s father. If they did that 
with criminal intent, it seems to me that 
that would be a fabrication of false 
evidence, within the meaning of S. 192 
of the Indian Penal Code, and if the 
facts are proved, the accused — the peti- 
tioners before us — could be convicted of 
an offence under S- 193, Indian Penal 
Code. I do not wish to express any 
opinion one way or the other as to 
whether this document does, in fact, do 
so. 1 hat is a matter to be argued at 
the trial. T his is a document in Bengali, 
which language I do not know. I 
have had only extracts read to me 
by one of the learned gentlemen who 
appear to show cause, from which I cannot 
say at the present moment that the state- 
ments asserted in this would not, 

if a criminal intent is proved, render the 
petitioners before us liable to conviction 
under S. 193. I think, therefore, that 

present Rule ought to be discharged. 
Beachcroft, J. — I agree. I think the 
document would be admissible in evi- 
dence. But, in my view, the question 
of admissibility is not all important, 
the real question is the intention of the 
accused. 

V.B./R.K. 

Rule discharged. 
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HOHMWOOD and MULIiICK, JJ. 

E. I. Ry, Co. — Defendants — Appel- 
lants. 

v. 

Changa Khan and Plaintiffs — 

Respondents. 

Second Appeal No. 1120 of 19121 
decided on 13th January, 1915, from the 
decision of Sub-Judge, Bankipur, dated 
15th February, 1912. 

(a) Civil P. C. (S of 1908 ), S. lOO-No 
second appeal lies on findiog of fact — What *» 
question of fact explained^ Where upon a f^ 
test a finding is given it cannot be interfered m 
second appeal. 

After there has been a decision of fact in the 
two Courts of original and first appellate juris- 
diction, the High Court cannot entertain a 
second appeal upon any question as to the 
soundness of findings of fact by the lower 
Appellate Court. 19 Cal. 249 (P, C.). ref. and 
foil. ; 17 I. C. 224, foil. 

The question whether silk in manufactured or 
unmanufactured state is to be treated as silk 
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within the meaning of Schedule 11 of the Rail- 
ways Act is a question of fact. 

Where, therefore, a Court has adopted a fair 
lest and where upon that test it has found that 
the article is silk within the meaning of S. 75 of 
the Railways Act that is a clear finding of fact 
and the High Court cannot go behind it in 
second appeal. 12 W. R. 3S0, foil. (P. SS7tC.i.) 

(b) Rttilwayt Act (9 of 1890), S. 75-Rall 
way Compaoy not liable for silk or other things 
contained in the parcel if silk not declared or 
insured under S« 75. 

Where a parcel consigned to a Railway Com- 
pany contain silk, in a manufactured or un- 
manufactured state and whether brought up or 
not brought up with other materials of the value 
of Rs. 100, the Railway Company are not 
responsible for anything contained in it on loss 
of it if the silk were not declared or insured 
under S. 75 of the Railways Act. 33 Bom. 
703. foil. [P 555 - C. 2.) 

S. B, Z>aSt G. B. Macnair and Amhi- 
capada Chowdhurif — for Appellants. 

Muhammad Mustafa Khan — for Res- 
pondents. 

Judgment. — This second appeal arises 
out of a suit brought by the plaintiffs 
against the East Indian Railway Com- 
pany for the loss of a certain parcel 
consigned to the Company for conve- 
yance from Bombay to Bankipore, the 
value of which is stated to be Rs.siG-s-yi 
pies. After a prolonged correspondence 
about the claim the plaintiffs submitted 
to the defendants a detailed statement of 
the goods contained in the parcels, and 
it appears from that statement that fancy 
silk handkerchiefs of the value of 
Rs. 138*2 as had been lost with the 
parcels. The defendants thereupon 
denied their liability, relying on S. 75 of 
the Railways Act, IX of 1890, and Sche- 
dule II thereto anne.xed. The Munsif 
and the Subordinate Judge in concurrence 
held that the defendants were not liable 
for the silk, inasmuch as it had not been 
declared or insured. But they held that 
the plaintiffs can recover the value of the 
other goods contained in the parcels, 
which did not appear to have come 
within Schedule II of the Act. 

The second appeal came before Mr. 
Justice Teunon sitting alone and he was 
of opinion, and rightly in our view, that 
the whole case of the plaintiffs must fail 
if scheduled goods of the value of over 
Rs. 100 were in the parcel, and for this 
reason, that S. 75 of the present Act, 
differing in that respect from the former 
Act, says that the Railway Administra- 
tion shall not be responsible for the loss, 
destruction or deterioration of the parcel, 


and not of the articles mentioned in ilu-j 
Schedule II. It is, therefore, clear iliat 
if this parcel contained silks in a inanu 
factured or unmanufactured state and 
whether wrought up or not wrought up 
with other materials of the value of 
Rs. 100. the Railway Company are not 
responsible for anything contained in the 
parcel; and that was the sole ground 
upon which the Railway Comp.tny came 
before Mr. justice Teunon in appeal. 
Mr. Justice 'I'eunon, as we have seen, 
decided that point in favour of the 
Railway Company, and there we should 
have thought would have been an end of 
the matter, inasmuch as the plaintil'is 
did not file any cross-objection and did 
not say anything about the question of 
silk. But Mr. Justice I’eunon appears to 
have thought that the Company could 
not recover anything unless there really 
was silk to the value of over Rs. 100 in 
the parcel and he, therefore, remanded 
the case to the lower Court for a fresh 
finding as to the particular items of 
silk handkerchiefs and their respective 
values, directing that the Subordinate 
Judge in the first Court of appeal should 
come to a finding on the following issue, 
namely, what is the aggregate value of 
the handkerchiefs in which on the evi- 
dence adduced it may be found that the 
value of silk exceeds the value of the 
other materials ? 

The learned Subordinate Judge on re- 
mand expressed himself wholly unable 
on the evidence to decide this issue. 
But he said that he was satisfied with the 
statement in the plaint that the silk 
handkerchiefs were worth Rs. 91 and the 
other handkerchiefs which were not silk 
were worth Rs. 42 and odd, and this was 
a sufficient basis for making a new 
decree. 

It is there that the principal question 
in this appeal arises. It is obvious even 
if the remand which was made was a 
competent remand, with which we shall 
deal presently, the Subordinate Judge 
could not make a new case for the plain- 
tiffs. The finding of fact of the first two 
Courts before remand was at any rate 
conclusive that the plaintiffs had admit- 
ted to the Railway Company that they 
had consigned Rs. 138 worth of silk goods 
for them to carry, and the only ques- 
tion that was remanded was, what was 
the proportion of silk in each kind of 
handkerchief so as to show whether the 
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aggregate amounted to Rs. loo or not? 
We are of opinion, relying on the decision 
in Hiatunnessa Bibi v. Kailas/i Chandra 
Saha (i), that the remand itself was in- 
competent and that we in dealing with it 
as a Divisional Bench are bound to treat 
the case as coming before us on appeal 
from the Subordinate Judge who heard 
the hrst appeal. It is unnecessary to go 
into the considerations which induced 
the late Chief Justice and Mr. Justice 
Mitra to hold in a similar case that the 
remand was incompetent. It is clear as 
a matter of principle that after there has 
been a decision of fact in the two Courts 
of original and first appellate jurisdic- 
tion, the High Court cannot entertain a 
second appeal upon any question as to 
the soundness of findings of fact by the 
lower A p pel late Court. If there is evidence 
to be considered the decision of the second 
Court, however unsatisfactory it might be 
when examined, must stand final. These 
are the words of their Lordships of the 
Judicial Committee in the well-known 
case of Ramratan Sukal v. Nandti (2). 

It was argued that Mr. Justice Teunon 
remanded the case on finding that the 
onus had been wrongly placed and that 
that was a point of law. But we find that 
he does not specifically find that there 
was any misplacing of the onus. He says 
the Courts below while placing upon the 
plaintiffs the wiiole burden of proof have 
proceeded, it appears solely upon the 
description fancy silk ’ contained in the 
statement of claim, and he concludes by 
saying, even if the Courts below were 
right in throwing the whole burden on the 
plaintiffs in view of the expression of 
opinion to be found in thecases which we 
shall presently deal with, the findings at 
which they had arrived is not sufficient ; 
and why is it not sufficient ? because the 
possibility of equality in value has been 
overlooked and also the details of the 
value of each silk handkerchief have not 
been gone into. Now these points surely 
come within the dictum of their Lord- 
ships of the Judicial Committee as to 
the soundness of the findings of fact 
rather than as to the findings of fact 

themselves. 

The learned Munsif found as a fact 
that from the list supplied by the plain- 
tiffs to the defendants it appears that the 


(1) 11913) 17 I. C. 224. 

(2) (1892) 19 Cal. 249 = 19 I. A. I (P,C.). 


lost bo.x contained silk handkerchiefs 
worth more than Rs. 100. That pHtna 
facie clearly relieved the defendants from 
any burden. To avoid their liability to 
make a declaration and to insure the 
goods the plaintiffs stated that the 
handkerchiefs were not real silk but were 
known as such in the market, though 
they sold for no more than 5 or 6 pice 
each, while real silk handkerchiefs sold 
nt Rs. 12 or 13 a dozen. They did not 
ask the Court to go into the question of 
whether there were so many at 15 annas 
and so many at higher price, so that the 
aggregate of the real silk would not 
amount to Rs. 100. They took the gene- 
ral statement that fancy silk meant sham 
silk. 1 hey then produced a witness 
with samples of handkerchiefs, which 
they alleged were similar to the lost 
handkerchiefs, and upon this evidence 
and relying on the case of Lakhmidas 
Hirax:hand v. Great Indian Peninsula 
Railway Co. (3) and on the case of 
Saminadha Mudali v. South Indian Rail- 
way Company (4), they sought to argue 
that such handkerchiefs could not be 
considered as silk within the meaning of 
the Act. 'I'he learned Munsif then said, 
in deciding whether a particular article 
when brought up with other articles is to 
be regarded as silk or not within the 
meaning of the Railways Act, the proper 
test to apply according to these deci- 
sions was to ascertain whether the value 
of the silk was more than half of 

the whole article. He then gives his 
findings, 

^ The evidence placed before me is not suffi- 
cient to show that the price of the silk contain- 
ed in the handkerchiefs, if any, was less than 
half that of the whole article.” 

It is argued that if we deal with this 
finding on the strictest mathematical prin- 
ciples, it is not the finding that he set 
himself to find, namelj', that there was 
more than half of the value in silk in 
the handkerchiefs. But having regard 
to what he sets out to be the necessary 
finding, it is obvious that he intends to 
find that there is a sufficient preponder- 
ance of silk in the handkerchief to 
bring them within the rulings he cites ; 
and he fortifies his finding by saying 
that they go by the name of silk in the 
market and are sold as such ; and this 
brings us to the consideration of the 


(3) (1866-67) 4 B. H. c. R. I2Q. 

(4) (1883) 6 Mad. 420. 
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English case on which both the cases in 
India relied. It is the case of Brunt v. 
Midland Railway Company (s), where 
Baron Pollock clearly sajs, that the 
question whether silk in manufactured or 
unmanufactured state is to be treated 
as silk within the meaning of the English 
Act, the words in which are precisely 
similar to those in Schedule II of the 
Indian Act, is a question of fact which 
very properly might be left to a Jury. 
When it is left to a Judge, the 
Judge must decide where the line should 
be drawn, that is to say, some test 
must be taken by the Court as to 
whether the case came within the defi- 
nition or not. The line shifted accord- 
ing to the circumstances ; but the 
question which a .Judge of fact has 
to answer is not where to draw' the 
line, but whether the particular article 
before him is within the line; and he 
found as a fact that in this particular 
case that was before him the silk did 
come within the line. In the judgment 
by another Judge, Baron Pigott who also 
treats it as a simple question of fact it is 
stated that in that case the ingredients 
of silk amounted to more in proportion 
and value to any other article. As a 
matter of fact it was a question 2 pence 
in 2 shillings so that it was very near the 
dividing line of half and half. 

We do not, and indeed we cannot, bind 
all Courts to follow the e.xact te.st which 
was adopted by the Madras Court in one 
case and by the Bombay Court in another. 
Each case must depend upon its own 
circumstances. Where a Court has 
adopted a fair test and where upon that 
test it has found that the article is silk 
within the meaning of the section, that 
is in our opinion a clear finding of fact 
and the Court cannot go behind it in 
second appeal. The Subordinate Judge, 
though he has said less, has put the 
matter even more strongly. He says the 
plaintiffs have failed to prove that the 
handkerchiefs were not silk handker- 
chiefs or rather that they contained less 
silk than cotton. This is sufficient to 
bring the case within the schedule, and 
!we are, therefore, of opinion that in second 
[appeal we cannot go behind that 
^finding. 

Then comes the question whether the 
decree made in favour of the plaintiffs 

(5) (1864) 9 L. T. 690=12 W. R. 380. 


with regard to the other articles can 
stand. We have already indicated that 
we agree with the view taken by 
Mr. Justice Teunon that itcannot. and we 
are fortified in that opinion by the clear 
decision in the case of Pundlik Udaji 
Jadhav v. 5 . M. Railway Company (6). 

'I’he result is that the appeal is decreed 
and the plaintiffs’ suit is dismissed with 
costs in all Courts. 

V.H./R.K. 

Appeal decreed. 

(6) (1909) 33 7^3 3 9 ^ 4 * 
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Jenkins C. J., and Woodkoffk, JJ. 

Sudamdih Coal Co., Ltd. — Plaintiffs — 
-Appellants. 

V. 

Empire Coal Co.., lAd. — Defendants — 
Respondents. 

-Appeal from Original Civil Suit No. 78 
of 1914, decided on 4th February, 1015. 

^ Letters Patent (Calcutta), Clause 12— Jurisdic- 
tion — ** Suits for land ” — Meaning of— Compen- 
sation for wrong to land. 

The expression " suits for laud " extends to a 
suit for compensation for wrong to land, where 
the substantial question is the right to the Kind, 
and, therefore, Clause 12 of the Letters Patent, 
which empowers the Calcutta High Court to try 
*‘ suits for land and other immovable property ” 
applies to such a suit. [P. 55S, C. i & 2.] 

J. E. Bagram and Buck/and — for .Appel- 
lants. 

S- P. Sin/ia and A.K. Sinha — for Res- 
pondents. 

Jenkins, C. J. — This is an appeal 
from a judgment of Mr- Justice Fletcher 
who has dismissed the suit with costs. 
This was done on a preliminary hearing 
upon settlement of issues, and the only 
question involved is whether this is a suit 
for land or other immovable property 
within the meaning of Clause 12 of the 
Letters Patent. That clause was intend- 
ed to define the original jurisdiction of 
the High Court as to suits, and it 
empowered the Courts 

“ to receive, try and determine suits of every 
description, if, in the case ot suits for laud or 
other immovable property, such land or properly 

shall be situated within the local 

limits of the ordinary original jurisdiction of the 
High Court.*’ 

The matter in dispute here relates to a 
mining property outside the jurisdiction so 
defined. But on behalf of the plaintiff it 
is contended that having regard to the 
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pleadings it cannot be said that it is a 
suit Jor land or other immovable property . 
1 he question is, what was intended by that 
expression? it appears to me that it was 
not a mere formal test that was proposed 
a test to be determined by the precise 
form in which a suit might be framed ; 
but that regard was to be had to the 
substance of the suit, and 1 cannot help 
thinking that the particular expression 
was used, because there was its equiva- 
lent in the Civil Procedure Code of 1859, 
b. 6. Indeed, it is a matter of common 
knowledge that the Secretary of Stale’s 
despatch forwarding the Letters Patent 
to this Court makes special reference to 
that circumstance. 'I'he course of deci- 
sions on the Charter shows that the des- 
cription cannot be limited to juits for 
the recovery of land in its strict sense, 
and as to that there can be no dispute ; 
and. running on parallel lines with that, 
we find the Code of Civil I’rocedure of 
1859 developed in 1877, so as to embrace 
a number of topics which perhaps would 
not in strictness be regarded as suits for 
land, and it is instructive to observe what 
they are. Phey are suits for the recovery 
of immovable property (with or without 
rent or proiits), suits for the partition 
of immovable property, suits for fore- 
closure, or redemption of a mortgage of 
imniovble property, suits for the deter- 
mination of any other right to or interest 
in immovable property, and suits for 
compensation for wrong to immovable 
properly. This appears to me to be in 
accordance with principles of genera), if 
not universal, application, according to 
\\\\\q\\ suits for land in its strict sense 
must come before the Court where the 
land is situate. The system on which 
our procedure is based, the English pro- 
cedure, regards a suit for damages for 
trespass to land in the same way, and it 
is interesting to notice thit Chancellor 
Kent in his commentaries on American 
Law states that ’ an injury to real pro- 
perty is local as to jurisdiction, and tres- 
pass on real property situated in one 
State cannot be sued for in another.’ 
Therefore, it seems to me that we are not 
giving a construction that is opposed to 
the general trend of legal thought, if we 
hold that suits for land at any rate extend 
to a suit of this kind, which is a suit for 
compensation for wrong to land when, as 
I hold to be the case here, the substan- 
tial question is the right to the land. In 


my opinion, the suit is one to which 
Clause 12 of the Letters Patent applies 
in the sense I have indicated and, there- 
fore, it was rightly dismissed. The 

appeal should, therefore, be dismissed 
with costs. 

Woodroffc, J. agree. 

V.li./K.K. 

Appeal dismissed. 
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Ji-:n’K(xs, c. J. and Woodkoffe, J. 

Rum Charan haw — Plaintiff -Appel- 
lant. 

V. 

hatima Beijum and others - Defendants 
— Respondents. 

I' irst Appeal No. 56 of 1914. decided 
on 5rd kebruary, 1915, from the Judg- 
ment of imam, J., dated 15th June 1914. 

Mahomedan Law— /Fa.//_Object of— Pro- 
perty conveyed in trust to trustees and his heirs 
creating a IKk// dedicating them for religious 
purpose with direction to apply net usufruct for 
that purpose — Held object of gift was plain and 
the trustees were not donees and valid 
was created. 


Tile reciul to a deed purporting to be a deed 
of n’uiif , said that tlie e.xecutant was desirous of 
tiedicaiing a certain “estate to the service of 
Imam Hassan and Imam Hossain and for religi’ 
ous purposes in ilie manner hereinafter men- 
tioned and the deeci conveyed the estate to 
Certain persons, their heirs, representatives and 
assigns “upon trust" with the direction that 
atter p.iying the collection charges and the ex- 
pensej, of repairs etc., the surplus should be 
applied “in the due and proper observance of 
the annual .Nluhamm.ulan festivals of the 
Aluhurruin with the condition that they should 
not encuml>er tiie estate or any part thereof: 

that the object of the gift was plain, 
that the trustees were not donees, that the gift 
was not vitiated by the condition, that a valid 
uuzAf was t,legctlly ccnstituted, and that the 
cmployntc-nt of trustees for the purpose of 
carrying into effect in no wav prejudiced the 
dedication. |P. 5^;^, c. 2 & P. 560, C. 2.] 

B. Chakravarti, Ji. Lahiri and N. df. 
Ghuttak — for Appellant. 

A. Rasul, Zakir AH and As/iraf Ali - 
for Respondents. 

Jenkins, C. J. — The question involved 
in this appeal is whether a Muhammadan 
lady, Shahebzadee Fatima Begum, had a 
saleable interest in a moiety of premises 
known as No. 63, Dhurumtolla Street, 
which the plaintiff claims to have bought 
in e.xecution of a mortgage-decree in Suit 
No. 527 of igoS. The suit has been 
dismissed by Imam, J., and from his 
judgment the plaintiff has appealed. 
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The decision of this suit depends upon 
whether or not this property has been 
validly dedicated as or not. It it 

has, tnen the suit must fail. The dedi- 
cation is said to have been ettected by a 
document of the i6th July, 1S64. It is 
in the form of an English indenture and 
is engrossed to be a conveyance to 
Fatima begum and Fyezuddin, their 
heirs, representatives and assigns, of the 
entirety ot the premises now in suit, upon 
trust that they, the said Fatima Begum 
and Fyezuddin, their heirs or representa- 
tives or other trustees or trustee for the 
time being should, from time to lime, 
demise the said hereditaments and 
premises to such persons or person on 
such terms and at such rent as they should 
think ht, and should from time to time 
appoint such person or persons to act as 
Sircars or a sircar in the collection of the 
said rents as they should think ht with 
full power to discharge such sircars or 
sircar and to appoint others or another 
in his place, and should apply the rents 
and prorits of the said hereditaments 
and premises, Jirstf in payment of the 
expenses of the collections of the said 
rents and prohts and of the manage- 
ment of the salary of the said sircars or 
sircar and otherwise and of the execu- 
tion of the trust and »iexi,in payment of 
the expenses of the repairs of the said 
hereditaments and premises and should 
apply the surplus of the said rents 
and prohts after making the payments 
aforesaid in the due and proper obser- 
vance of the annual Muhamadan festivals 
of the Muhurrum. Fatima Begum is the 
defendant of that name. Fyezuddin is 
dead, and the other defendants are his 
representatives. On the 2oih of October, 
1907, Fatima Begum executed a docu- 
ment by which there was expressed to be 
mortgaged to the plaintiff the half share 
now in suit, it being recited that she was 
absolutely seized and possessed of or 
otherwise well entitled to that half share. 
It was on the basis of this mortgage that 
the decree was passed, in execution of 
which the plaintiff claims to have pur- 
chased this half share. Fatima Begum 
has appeared in the suit and put in a 
written statement alleging the wakf 
character of the property. She has, how- 
ever, taken no part in the discussion 
before Imam, J., or this Court. The 
other defendants have appeared and 
contested the plaintiff’s claim, contend- 


ing that the property is wakf, or that at 
any rale what they describe as their 
moiety is unaffected by the mortgage and 
consequent sale, it is unnecessary to 
discuss any technical defect there may be 
in the form ot the suit: the substantial 
question is, whether there has been a 
valid dedication or not, and it is on these 
lines that the case has been fought 
before us 

The plaintiff has urged many objec- 
tions to the validity of the wakf. I'he 
jirst point made is that the gift was to 
Fatima Begum and Fyezuddin on a 
condition, and that is inoperative because 
the Muhammadan Law does not permit 
a condition to be attached to a gift. The 
recital to the deed, however, makes clear 
the executant's purpose, for it runs in 
these terms: 

“ Whereas the saiil Prince .Mahomed Syedud- 
din is seized of or entitled to the heredita- 
ments and premises hereinafter described lor 
an absolute e>tate of inheritance and he is 
desirous of dedicating the same to service 
of Imam Ha>san and Imam U ,ssain and for 
religious purposes in the manner hereinafter 
mentioned. " 

The object of the gift is plain, and 
the introduction of trustees is merely the 
employment of machinery whereby the 
gift is carried into effect. 'I’he trustees 
are not donees, and it would be far too 
narrow a view to hold that the gift is 
vitiated by a condition. Mr. Chakra- 
vani would go the length of contending 
that all gifts through the instrumentality 
of trust are bad. It would be difficult 
to reconcile that view with the language 
of the High Court and the Privy Council 
in Bishen Chand Basawat v. Nadir 
Hossein (i). In my opinion, this objec- 
tion fails, and I hold that the provision 
in favour of the due and proper obser- 
vance of the annual Muhammadan festi- 
val is not invalidated by the introduction 
of trustees as part of the machinery for 
carrying it into effect. 

But, then, it is contended that the dis- 
position does not constitute a toakf, and 
Mr. Chakravarti has relied on the deci- 
sion of Delroos Banco Begum v. Nawab 
Syad Ashgar Ally Khan (2) as conclusive 
in his favour. But this argument appears 
to me to rest on a misreading of the 
judgments of the High Court and the 
Privy Council in that case. The defen- 
dant there dedicated the whole of her 

(1) (1888) 15 Cal. 329=15 I. A. I (P. c.). 

(2) (1875) 15 H- L, K. 167 = 23 W. R. 453. 
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property in perpetuity and provided that 
the income derived from the endowment, 
after the payment of tiie Government 
Revenue, should be divided into twenty- 
eight parts, fifteen parts whereof should 
be applied to tiie expenses of the I-'atiha 
of Mahomed and the Imams as well as to 
those of the first ten days of the 
Muhurrum and all tlie holy days and the 
repairs of the imambara and the tomb ; 
seven parts should be received by the 
amlahs and servants, whose names should 
be inserted at the foot of the document 
in question or any other document bear- 
ing the defendant s seal and signature, 
and which the said servants might have 
in their possession, some from generation 
to generation and others as long as they 
retain service : and the remaining six 
parts should be received by the mxttioallis, 
i. e., the defendant and her co-mutwalli. 
The plaintiffs as members of the Muham- 
madan community (in the above case) sued 
the defendant as the mutiualli of the 
endowment for her removal from that 
office, on the ground only of misfeasance 
with the lynA:/ estate. Leave to institute 
the suit was obtained under Act 20 of 
18C3. It was objected that there was no 
jurisdiction to grant leave as the alleged 
endowment did not come within the scope 
of the Act, that there was no intention 
of creating an absolute ivakf, and that 
the defendant was not aware of the 
contents and legal elTect of the deed at 
the time of its execution. 'The other 
defences need not be mentioned. In the 
Court of first instance the plaintiff’s suit 
was decreed. In the High Court this 
decree was reversed and the suit was dis- 
missed. on the ground that the appro- 
priation was not of a public character and 
that Act 20 of 1S63 did not apply to it. 

It followed that the Judge had no autho- 
rity to give the plaintiff leave to sue and 
that his decision wdisultravires. But while 
the learned Judges determined that there 
had been no grant of land for public pur- 
poses within the meaning of the .Act, 
read in the light of Regulation XIX of 
iSio, they by no means decided that the 
dedication did not constitute a wakf* On 
the contrary, the Court in thinking 

that so far as words went, it was a tva^ 
which would have bound the appropriator, 
but held, in view of the dedicator’s posi- 
tion as an illiterate and prejudiced woman 
with no professional assistance, that the 
dedication was not binding. This is made 


abundantly clear by the concluding words 
of the judgment, where it is said— “ As 
to the objections raised by the defendant 
that the xoakf was indefinite and void, I 
think it enough to say that it, in my judg- 
ment. fully answered all the requirements 
of the Imameea Law, and that if it had 
been really and knowingly executed, it 
would have bound Delroos Banoo Begum 
without the power of revocation.” The 
case was taken on appeal to the Privy 
Council and the judgment was affirmed, 

o'iQAshgar Ah v . Dalroos Banoo Begafn[2a} 

on the ground that the dedicator was 
not hound by the deed, as the precautions 
required in the case of />ardanaski7i exe- 
cutants were not observed. There is^ 
however, no trace of any suggestion that, 
apart from this, a waJ:/ was not legally 
constituted ; rather does the judgment 
indicate that its validity-, apart from the 
executant s incapacity, was questioned. 

1. therefore, see nothing in this case that 
tells against the validity of the endow- 
ment now in question, and, if anything, it 
IS an authority in its favour. And in 
support of the view that a wakf was 
legally constituted, reference may be 
made to P/iul Chand v. Akhar Yar 
K/ian (3), Biba Jan v. Kalb Husain (4) 

and Mazhai' Husain Khan v. Abdul Hadi 
Khan (5). 

Nor do I think that it is made out that 
the deed of the 15th July, 1864 was a 
colourable transaction ; indeed, the plain- 
tiff cannot well contend that it was ficti- 
tious or had no operation, forhis suit isone 
for partition, and it is only by virtue of this 
deed that any of the defendants acquired 
an> interest in the property that would 
support a suit for partition. Equally 
futile is any argument which depends on 
the contention that the earlier release is 


open to attack. 

I he result then is that, in my opinion, 
a valid xoakf was legally constituted and 
that the employment of trustees for the 
purpose of carrying it into effect in no 
way prejudiced the dedication. 

I. therefore, hold that the suit was 
rightly dismissed, and that this appeal, 

be dismissed with costs. 

Woodyoffe, J. — l agree 

V H./R.K. 

Appeal dismissed, 
iia ) (1577-7S) 3 Cal. 324 (P. C.). 

(3) (>§97) 19 All. 2 1 1. 

(4) (1909) 31 All. 136=1 I. C. 763. 
fs) (19 ' 0 33 All. 400=9 I. C. 753- 
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Full Bench. 

Jknkins, C. J. and Woodrofkk, 

MUOKERJEK. HoLMWOOD AM) 
CHATTERJEE, JJ. 

Ru/> Kt'S/iwar Objectoi — Appel- 

lant. 

V. 

/aijai Bibs and others — Applicants — 
Respondents. 

Appeal No. 107 of 1914, decided on 
i2th April, 1915, from the Original 
Decree of Dist. Judge, Shahbad, dated 
9th March, 1914. 

Bengal N -W. P. and Assam Civil Courts Act 
(12 of 1887), S. 8— Scope of S. 8 (2) Stated- 
Transfer of case to Additional Judge is compe* 
tent. A. 1. R. (1914) Cal. 616, Overruled. 

Under S. 8, sub-S. (2) of the Bengal. N.-\V. 1 ’. 
and Assam Civil Courts Act it is competent to 
a District Judge to transfer a particular case to 
an Additional Judge. 8 C. L. J. 34, appr. and 
A. I. R. (1914) Cal. 616, Overruled. 

[P. 5C2, C. 1.] 

Kxilwant Sahai — for Appellant. 

Vmakali Mookerjee^ Raghu Nath Singh 
and Sudhansu Sekhar Mookerjee — for 
Respondents. 

Order of Reference. 

This appeal is directed against the 
grant of Letters of Administration, 
with a copy of the Will anne.xed, 
to the estate of one Mussammat Mohan 
Koer. The application was presented 
to the District Judge on the 16th 
July and registered in his Court on the ist 
August, 1913. .After various interlocutory 
orders, to which reference is not neces- 
sary for our present purpose, the case 
was transferred to the Additional Judge 
for disposal on the 18th December, 1913. 
The record does not show that any 
objection was taken to the order of trans- 
fer or to the trial of the case by the 
Additional Judge ; but it has been stated 
before us that an objection was taken 
verbally and was overruled. It is imma- 
terial, however, whether such objection 
was taken or not, because the question is 
one of jurisdiction, and, if the order of 
transfer was made without jurisdiction 
and if the Additional Judge was incompet- 
ent to try the case, it is open to the appel- 
lant to challenge the legality of his order 
on that ground. 

On behalf of the appellant it has been 
contended that, under S. 51 of the Pro- 
bate and Administration Act, the District 

1916 Cal.- 71&72 


Judge alone has jurisdiction in granting 
Letters of .Vdininistration in all cases 
within his district. 'I'he expre.ssion 
“District Judge” is dehned in S. 3 of 
the Probate and Administration Act to 
mean the Judge of a principal Civil Court 
of original jurisdiction. An Additional 
Judge is prima facie a Judge of this des- 
cription. Our attention is invited, however, 
to S. 8, sub-S. {2) of the Bengal Civil 
Courts .Vet, 1887, which provides that an 
Additional Judge appointed under sub- 
S. (i) .shall discharge any of the functions- 
of a District Judge which the District 
Judge may assign to him, and, in 
the discharge of those functions, 
he shall exercise the same powers as 
the District Judge. The appellant argues 
that as the District Judge transferred 
only this particular case for trial to the 
Additional Judge, and did not assign to 
him his functions as a District Judge in 
respect of any specified class of cases, 
the Additional Judge was not competent 
to hear the case. In support of this 
contention, reliance has been placed 
upon the decision of Muhammad Musa v. 
Abdul Hascui Khan (i) which apparently 
supports the argument of the appellant. 
The view taken in this case, however, is 
opposed to that adopted in the case of 
Rakhal Chandra Tewari v. Secretary of 
State for India in Council {2), In that case, 
it was contended on behalf of the appel- 
lant, that under S. 8 of the Bengal Civil 
Courts Act, the District Judge had power 
only to assign certain functions to the 
Additional District Judge, that is to say, 
that he could assign to him particular 
classes of cases but could not transfer to 
him any particular case, for decision, 
Rampini, J., in answer to this contention 
stated that he was unable to accede to 
this view of the matter, and Woodroffe, J., 
expressed his concurrence with Ram- 
pini, J. But it has been suggested that 
the case of Rakhal Chandra Tewari v. 
Secretary of State for India in Council (2) 
is distinguishable, inasmuch as there the 
question arose in relation to the transfer 
of an appeal, as to which provision is 
made in sub-S. (2) of S. 22 of the 
Bengal Civil Courts Act. The distinction, 
however, is really not material because 
under sub-S. (2) of S. 22, a District 
Judge is competent to transfer an appeal 

(1) A. I. R. (1914) Cal. 616 = 22 I. C. .95I** 
41 Cal. 866. 

(2) (1908) 8 C. L. J. 34. 
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to a Court under his administrative 
control competent to dispose of it : and 
^vhether the Additional Judge is or is not 
competent to dispose of an appeal 
transferred to him by the District Judge, 
must depend upon the interpretation to 
be placed upon sub-S. (2) of S. 8. Con- 
sequently, there is a clear conHict of 
judicial opinion as to the true scope and 
effect of bub-S. (2) of S. S. 

We may add that we feel no doubt that 
the view taken in the case of Rakhal 
Chandra Tewari v. Secretary of State for 
India in Council (2) gives effect to the 
true intention of the Legislature. It 
appears to us to be fairly clear that, if it 
is competent to a District Judge imder 
sub-S. (2) of S. 8 to assign his functions 
to an Additional judge in respect of a 
class of cases, there is no intelligible 
reason why he should not do so in respect 
of a particular case comprised within 
that class. We may further observe that 
the case of Rakhal Chandra Tetoari v. 
Secretary of State for India in Council (2) 
was not brought to the notice of the 
Divisional Bench which decided the case 
of Muhammad Musa v. Abdul Hassan 
Khan (i). 

In these circumstances, we are con- 
strained, under paragraph i of Chapter 5 
of the Rules of the High Court, to refer 
this case for decision by a Full Bench. 
As the question arises in an appeal from 
original decree, under R. 3 the question 
of law alone is referred. 'I'he question 
is -whether in view of the provisions of 
sub-S. (2) of S. 8 of the Bengal Civil 
Courts Act (XII of 1887), it is compe- 
tent to a District Judge to transfer a 
particular case to an Additional Judge. 

Opinion. 

I'he question proposed for our determi- 
nation is, whether in view of the provi- 
sions of sub-S. (2) of S. 8 of the Bengal 
Civil Courts Act (XII of 1887). it"is 
competent to a District Judge to transfer 
a particular case to an Additional Judge. 
We answer the reference in the affirma- 
tive, the reasons which induce us to 
adopt that conclusion are sufficiently set 
forth in the order of reference and we 
need not repeat them. 

The case will go back to the Divi- 
sional Bench for final disposal. The 
Divisional Bench will deal with the costs 

of this reference. 

V.B./R.K. 
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CHATTEKJKE AND CHAPMAN, JJ. 

M/ Ajiman Bibi and others — Plain- 
tiffs. 

V. 

Reasat Sheikh and oi/ters — Defen- 
dants. 

Civil Ref. No. 7 of 1914, decided on 
lylh January, 1915, made by Munsif, 
Dibrughur, in 'I’itle Suit No. 55 of 

1914. 

(a) Specific Relief Act (1 of 1877), S. 9— 
Object of S. 9, is to afford speedy remedy 
against forcible dispossession. 

I he object of b. 9 of the vSpecific Relief Act 
is to provide a speedy remedy for that class of 
case.s svhere a person in physical possession of 
properly is forci bly dispossessed of it against his 
will and consent. 14 Cal. 649, foil. 

[P. 562, C. 2.] 

(b) Specific Relief Act (1 of 1877), S. 9— 
What is to be mainly enquired into is whether 
dispossession is caused within the prescribed 
time and in the manner specified. 

L'nder S. 9 of the Specific Relief Act, the 
main question for determination is ivhether the 
plaintiff while in physical possession of property 
has been dispossessed of the same in the 
manner and within the time specified in the 
section. (P. 362, C. 2.I 

(c) Specific Relief Act (1 of 1877), S. 9— 
S. 9 applies to case of joint possession. 

A man in joint possession of immovable pro- 
perty is as much in physical possession of his share 
as the entire body of co-sharers are in physical 
possession of the whole, and such joint posses- 
sion can as well be physically restored in respect 
of his share as the possession of the whole can 
be restored to the entire body of co-sharers. 

23 I. C. 6j8, dist. [P. 562. C. 2 & P. 563. C. 1. 1 

Judgment. — The object of S. 9 of 
the Specific Relief Act is “ to provide a 
speedy remedy for that class of cases 
where a person in physical possession of 
property is forcibly dispossessed from it 
against his will' and consent. " See 
Tarani Mohun Mozumdar v. Gunya PrO' 
sad Chuckerbut/y (i). The main question 
for determination, therefore, in a case 
under this section is whether the plaintiff 
while in the physical possession of pro- 
perty has been dispossessed of the same 
in the manner and within the time specifi- 
ed in the section. If he was in physical 
possession he can be restored to such 
possession under the decree of the Court. 

A man in joint possession of immovable 
property is as much in physical posses- 
sion of his share as the entire body oi 
co-sharers are in physical possession of 


Case sent back. 


(0 (*887) 14 Cal. 649. 
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the whole and such joint possession can 
as well be physically restored in respect 
of his share as the possession ot the 
whole can be restored to the entire 
body of co-sharers. The case of Nari 
Narain Deis v. EUmjan Bibi (2) is quite 
distinguishable from this case, as there 
the dipossession was of the whole and 
possession was claimed in respect of a 
part, so that the Court was called upon 
to restore quite a ditTerent state of things 
from that which had been disturbed. 
The learned Judges distinctly say : 

“ We have treated the case as being one 
where a party seeks possession of his share 
only of property from which he himself and his 
co-sharers have been dispossessed, and it is in- 
competent for the Coart to give possession of 
the whole of the property in such a case.” 

The remarks as to exclusive posses- 
sion in the judgment must be read in 
reference to the facts of that case and 
do not stand in the way of that joint 
physical possession being restored which 
existed before the disturbance. 

The case before the learned Munsit 
will be decreed if the plaintiff proves his 
joint physical possession within six 
months of the suit. 

V.B./R.K. 

Ordered accordingly. 


(2) A. 1 . R. (1914) Cal. 496=23 C 61S. 
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HOLMWOOD AND WALMSLEV, JJ. 

Hiranand Ojha and another — Plaintiffs 
— Appellant. 

V. 

Satish Chandra Roy ando^/t3rs — Defen- 
dants - Respondents. 

Appeal No. 2611 of 1912, decided on 
Sth April 1915, from the Appellate 
Decree of J. C., Chota Nagpur, dated 
22nd May, 1912. 

(a) Chota Nagpur Encumbered Estates Act 
{S of 1876), S. 22— Suit against Manager alone 
without allegation of malafide is barred. 

Where the Manager of an encumbered estate 
is the principal necessary party and there is no 
allegation that he. In making the order he did in 
pursuance of the Chota Nagpur Encumbered 
Estates Act, was not acting ^ona fide : 

Held, that S. 22 of the Act will alone bar the 
suit. H*. 563. <^- 2.1 

(b) Chota Nagpur Encumbered Estates Act 
(6 of 1876), Ss. 3 and 12 — Suit by creditors — Court 
cannot interfere so long as estate is held under 
the Act — Creditors remedy against manager is by 
way of appeal to Deputy Commissioner. 


It is clear from tlve provisions of Ss 3 aiul 12 
and other sections of ihe Act ilial iluring the 
lime that an est.ite is lield by file Revenue 
Authorities under the Act, a Civil cNjurt has no 
iurisdiction to interfere on a suit brought by ihe 
crediiors. The creditors have their remedy 
against any order of tlie Manager before the 
Deputy Commissioner and tlie Commissioner. 

(I*. .!;63. C. 2.) 

(c) Chota Nagpur Eocumbered Estates Act 
(6 of 1876), S. 18-B— To hold estate under the 
Act Manager must have power to reduce interest 
otherwise operation of Act would be infruc* 
tuous. 

Where the Manager finds that the accumula- 
tion of interest, whether under a Civil Court 
decree or under any other kind of dei>t, would 
render the estate insolvent, he must at once 
get the Deputy Commissioner to release the 
estate. 

If. therefore, the Manager does not possess 
the power to reduce the interest on the original 
debt as contracted, the operation of the .‘Vet 
would not only frequently but in every case 
prove infructuous. U*. 564* C'. i.J 

Kariinamoy Bose — for .Vppellants. 

J<am Gharan Mitra — for Respondents. 

Holmwood, J. — We have considered 
every section of the Chota Nagpur 
Encumbered Estates Act, Vi of 1876, 
and the rules made thereunder, and we 
are clearly of opinion that this suit is not 
maintainable. The Manager is the 
principal necessary party and there is no 
allegation that he, in making the 
order he did in pursuance of the Act, 
was not acting bona jide. S. 22, there- 
fore, will alone bar the suit. But it is 
clear from the provisions of Ss. 3 and 
12 and other sections that during the 
time that the estate is held by the 
Revenue Authorities under the Act the 
Civil Court has no jurisdiction to interfere 
on a suit brought by the creditors. The 
creditors have their remedy against any 
order of the Manager before the Deputy 
Commissioner and before the Commis- 
sioner. As a matter of fact in this case 
they went to the Deputy Commissioner 
and got the only grievance, which they 
had urged, removed. The Deputy Com- 
missioner allowed them to retain posses- 
sion of the portion of the property which 
they had purchased under a decree for 
Rs. 1,100. 

The other question, which was raised 
before the Commissioner and which is 
practically the question before us was that 
the Manager had no jurisdiction to reduce 
the interest to 3 per cent. This objection 
was not pressed before the Deputy Com- 
missioner, who held that the reduction of 
the interest to 3 per cent, was the only 
possible means of saving the estate from 
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insolvency. Now it is obvious that the 
decree of the Civil Court could not have 
exceeded the principal of the original 
debt, except by the accumulation of 
interest. It was. therefore, the only ques- 
tion that had to be decided, whether the 
interest which had merged in the decree 
must be taken to be a part of the princi- 
pal. That point was apparently argued, 
but not precisely in that form before the 
Deputy Commissioner, and it was agreed 
on all sides that 3 per cent- interest was 
the only possible basis upon which the 
creditors could get any relief. If he had 
not accepted this, the estate would have 
had to be restored to the owner and then 
the jurisdiction of the Civil Court un-* 
doubtediy would have revived : but, as 
the Judge points out, thatwould be Hying 
in the face of the Act and undoing the 
benefits which the Act has intended to 
confer, and it is obvious that in every 
case this must be so ; for, if the Manager 
finds that the accumulation of interest, 
whether under a Civil Court decree or 
under any other kind of debt, would 
render the estate insolvent, then he would 
have at once to gel the Deputy Commis- 
sioner to release the estate. If, there- 
fore, he did not possess the power to 
reduce the interest on the original debt 
as contracted, the operation of the Act 
would, as the learned Judicial Commis- 
sioner has pointed out, not only frequent- 
ly but in every case prove infruciuous. 

I'he appeal is, therefore, dismissed 
with costs. 

Walmsley, J. I agree. 

V.B./K.K. 

Appeal dismissed. 
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Special Bench. 

Jenkins, C. J., Mookerjke and 
Richardson, JJ. 

Ahmed Musaji Saleji — Petitioner — 
Appellant. 

V. 

Mamooji Musaji and others — Respon- 
dents. 

Appeal No. 54 of 1915, decided on 
5th July, i 9I5» the Original Civil 

Order of Greaves, J., dated ist July, 1915. 

Practice — Discretion — Power of Appellate 
Coart to interfere with Lower Court’s dis- 
cretion. 


The Court of Appeal should be slow to in- 
terfere with the exercise of a discretion by a 
lower Court. (P. 566, C. 2.| 

Bagram — for Appellant. 

S. P Shiha — for Respondents. 

Greaves, J.- On the nth May. 1915 
of this year 1 made an order direct' 
ing the applicant to pay into Court 
certain sums on certain dates men- 
tioned in the order, in default of which 
a warrant for his arrest was to issue. 
That order was appealed against and 
on appeal it was ordered that the 
warrant was not to issue until four 
days after the instalments fell due, in 
order to enable the applicant, if he so 
desired, to make an application to me to 
vary the order that I made on the nth 
May, 1915 by extending the time in 
which the sums mentioned in that order 
were to be paid into Court. In pursuance 
of that order the applicant has paid into 
Court two sums of one lac each and 
according to my order a further sum of 
Rs. 1,00.000 falls to be paid into Court 
to-day. 'The application that is now 
made to me is that the applicant may be 
ordered now to pay into Court Rs. 16,000^ 
as being the balance of the principal 
payable by him under the original decree 
in pursuance of which my order was made 
and that he may be given easier and 
more lenient terms for payment of the 
interest due by him under the decree and 
that the order for the issuing of the 
warrant of arrest may be suspended. 
Now by the order of Mr. Justice Fletcher^ 
which as slightly varied by fche Appeal 
Court was confirmed by the Judicial 
Committee, the applicant had to pay into 
Court a sum of roughly about Rs. 50,000 
together with interest at the rate of 6 per 
cent, from the ist July, 1907, which it is 
admitted, amounts to about a fiirther sum 
of rupees two lacs, that is to say, the 
applicant had to pay into Court the sum 
of Rs. 6,30,000. As before stated he 
has paid into Court rupees two lacs of 
this amount and he urges before me that 
with the exception of the sum of one lac 
of the interest and a sum of Rs. rS.ooo 
for principal, any further sum that he 
pays into Court will come back to him 
ultimately. He says that it would be a 
hardship on him if he is compelled to 
pay the whole amount directed by the 
order of the Judicial Committee to be 
paid into Court including the sum which 
he says will come back to him. When 
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the matter came before me to-day. 
Counsel on behalf of the applicant made 
this proposal that he should be directed 
to pay into Court on the 4th July a sum 
of Rs. 50,000 and a further sum of 
Rs. 68.000 on or before the 4th of August, 
1915 and that he should be treated with 
the utmost leniency with regard to the 
payment of any further sums which, he 
contends, will come back to him and 
which he. says are really his moneys. Now 
the amount that will come back to him 
is disputed by Sir S. P. Sinha on behalf 
of Mamooji and he urges with consider- 
able force before me that this matter can 
never be concluded until the whole sum 
which represents the partnership assets 
is paid into a Court, when it would be 
definitely ascertained what is to come 
back to the parties according to their 
respective shares in the partnership after 
discharging the debts and liabilities of 
the partnership and the costs of the 
suit. When I originally made the 
order of the nth May of this year, the 
matter of the applicant’s ability to pay 
was fully gone into upon affidavit evi- 
dence and I then satisfied myself upon 
the affidavit evidence placed before 
me that the applicant was really 
in a position to pay the sums in question, 
but to make assurance doubly sure when 
an application was made to me in June of 
this year for an extension of the time for 
making the June payment directed by my 
order of the nth May, 1 directed that 
the applicant should be cross-examined 
and he was cross-examined before me for 
nearly one day with regard to his ability 
to pay the amount and 1 think it right to 
atate shortly what the effect of that cross- 
examination was. He stated that bet- 
ween the 17th May and ist or 4th June 
when the application was made, his firm 
had had large business dealings to the 
•extent of lacs, although of course, they 
had payments to make. He stated that 
his firm had not purchased largely but 
that they had made a large sales for 
which they had got large sums of money. 
He was cross-examined with regard to the 
amounts and the value of goods which 
they had sent between the 17th May and 
the ist June by steamer to Rangoon. 
After considerable hesitation and con- 
siderable pressure and considerable pre- 
varication with regard to certain of the 
goods, it was extracted from him that 
between those dates his firm had sent 


goods to the value of Rs. 50,000 to Ran- 
goon and Akyab. Both with regard to 
the applicant’s own property and with 
regard to the property of the firm (bet- 
ween which it is somewhat difficult to 
distinguish) 1 was not treated with frank- 
ness. For example, the applicant told 
me that ike owned a three-annas share in 
the business, but it afterwards transpired 
that he really owned a considerably 
larger share than what he stated and that 
he and Ismail, Ahmed Mohomedi and 
Mohommed owned the whole business 
between them, the applicant s ;jhare 

amounting to six annas. 

With regard to the applicant's pro- 
perty and the properly of the firm I 
ascertained that the applicant had three 
shares in a Company, called the Surti 
Burabazaar Company, which were worth 
Rs. 2,500 each ; that his firm had 
shares in a property called the Iwinza 
Oil Company which shares were worth at 
the market price one lac of rupees. It 
is true that he stated that these shares 
were pledged and Ismail m the witness- 
box gave further information with regard 
to this, slating that the shares had been 
pledged to a gentleman in Rangoon 
named F. R. H. Chetli. It is in evidence 
that there was no deed or document relat- 
ing to the pledge of these shares and in 
the absence of some proof of the pledge 
of these shares, I am not prepared to 
believe, as I was asked to believe, that 
these shares were pledged and if pledged 
that they were pledged to their full value. 
It seems to me that the applicant has en- 
tirely misapprehended his position. If he 
comes to the Court to ask for an indulgence, 
he ought to place before the Court all 
materials that are in his possession and 
not have the facts dragged out one by 
one as was the case here. 

In addition to the Fwinza Oil shares 
worth one lac, the applicant stated that 
he had two houses of his own in King s 
Road. Howrah, and Mirzapore Street, 
Calcutta, which he had bought for 
Rs. 37,500 in all. He valued the houses 
at Rs. 55,000 and he stated that he could 
sell these properties at this price if he 
could get a month to do so ; he stated 
that he would not sell at Rs. 50,000 now 
as it would not be the proper value, and 
he was not prepared to sell unless he got 
full value for the properties, a somewhat 
extraordinary statement to make in view 
of his position as a debtor. 
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I'hen aj:ain he stated that there was 
a house in (»obind Chandra Dhur's 
f-ane in Calcutta which belonged to 
the firm and that it was unincumbered. 
He stated that he had been oilered 
Rs. Of-oco tor the house and he was 
prepared to sell if he could get this 
sum. but not otherwise : although it is fair 
to say that he stated that there was some 
difficulty with regard to the documents 
relating to the property. 'I hen he said 
that since the war, the firm had made a 
proht to the extent of one lac on sugar. 
He also stated that from the igth ^Iay 
to the ist -Uine his hrm had drawn 
Rs. 1,50,000 or Rs. 1,25,000 from the 
Chartered Bank and also a further 
sum of Rs. 10,000 from the Mercantile 
Hank. 

He also stated that he had a share 
in his father’s estate, but that the estate 
was in the hands of the Receivers, 
that the estate was worth Rs. 4,00,000 
his share being Rs. 3,00,000, that his 
share in this estate had been made 
over as security for the money : that 
it was good security, but the capitalists 
said that they would not advance money 
on it as it had already been given as 
security. 

1 think these are the principal matters 
that f need mention with regard to the 
cross-examination of the applicant before 
me at the beginning of -lune and the 
conclusion I then came to is that he was 
in a position, if he chose to do so, to 
pay the sums referred to in the order 
within the time limited by the order and 
to comply with the order. No evidence 
was adduced before me to-day to show 
any change for the worst in the appli- 
cant’s position or to lead me to suppose 
that he cannot comply with the order if 
he wishes. 'I’he result is, I am not 
prepared to give the applicant any 
further time than he got under the 
original order as varied by the Court 
of Appeal for the payment of the lac 
payable to-day and I dismiss this appli- 
cation with costs, I will allow one set 
of costs. 

Judgment. 

Jenkins, C. J. — We certainly do 
not decide that there is any right of 
appeal in this case. Hut even if there 
were such a right we would decline to 
interfere. 

The obligation of the defendants is 
clearly defined by an order of the nth 


May. 1915, which fixed certain dates for 
payment of instalments of the consider- 
able sum of money which their Lord- 
ships of the Privy Council directed to 
be paid into Court. Instead of impos- 
ing upon the defendants the obliga- 
tion, which was strictly theirs, of 
paying the whole sum at once, a provi- 
sion was made for this payment by 
instalments. The matter came before 
the Court of Appeal not by. way of 
appeal from that order, but from an 
order for enforcement of payment. As I 
was a member of the Court of Appeal, I 
think I can say that 1 doubt the wisdom 
of the indulgence that was then granted 
by the Court. It was an indulgence 
which was intended to be used properly 
and we did not anticipate that it would 
be abused. 

Assuming an appeal lies, did Mr. 
Justice Greaves err in such a way as to 
justify our interference in appeal when 
he refused to grant time beyond that 
limited by the order of the nth Ma>v 
1915 as modified by the order of the 
Court of Appeal in respect of the July 
instalment ? J'he learned Judge has dealt 
with the matter most carefully and with 
complete knowledge of the facts, for it is 
not the first application of the kind that 
has come before him. In the exercise of 
the discretion he has considered that 
further time should not be allowed. The 
Court of Appeal is at all times slow to 
interfere with the exercise of a discretion 
and on that ground, it would be enough 
to say that we refuse to interfere. ButI 
apart from that, the presentation of the 
case by Mr. Bagram, who I am sure, has 
told all that, could be said on behalf of 
his client, has failed to convince me that 
there is anything in the merits tliat would 
justify the further indulgence that has^ 
been sought. Therefore, in my opinion, 
this appeal should be dismissed with 
costs. 

Each of the four sets of respondents 
will gel his costs of this appeal. 

Mookerjee, J. — I agree. 

Richardson, J. — I agree. 

V.R./R.K. 

A ppeal dismissed. 
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Jenkins, C.J. and woodboffe. J- 

D, N. Ghost — Defendant — Appellant. 

V. 

Popat Narain — Plaintiff — Respondent. 
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Appeal No. 6 S of 1914. decided on 
38th January. 1915* from ihe Judgment 
of Chiuy. J., dated ^ih July, i?i 4 - 

Damage#— Atseismenl of — Practice Where 
enquiry by Court involves waste of time it may 

be refused to third person. 

Cases should only be referred to other per- 
sons for assessing damages where the inquiry 
involves questions of detail \Yhich it would be 

wasting the time of the Court to investigate. 

[P. 567. C. i.J 

A. N. C/iau^huri and B. K. Ghosh 
for Appellants. 

B. L, Mitter and Bhattacharjee — for 
Respondents. 


Jenkins. C. J.-This is an appeal 
which arises out oE a suit between a 
vendor and a purchaser of coal and one 
which should have been disposed of 
at the trial both on the question of 
liability and on the question of damages. 
However, a reference was directed. 

More than once this Bench has protest* 
ed against a reference being directed m 
cases of this nature. 1 wish again to 
repeat the protest, and I do this in the 
language of the Court of Appeal in 
England, when Lord Justice Bowen ex- 
pressed his desire to protest against the 
melancholy spectacle which the case 
before him presented. He said he, 

“ sometimes feared that profane persons 
might not be entirely wrong in complain- 
ing that the Courts of Justice had, at least, 
some of the attributes of the Circumlocu- 
tion Office. His Lordship had never 
said anything disrespectful of the Chan- 
cery Division, but it was a melancholy 
spectacle to see a common law* cause 
which might have been heard in 
one day transformed and inllated 
into a Chancery suit which had 
lasted Heaven knew how long and was 
going to last Heaven knew how much 
longer. It must not be taken as a thing 
in which their Lordships were to acquiesce 
that in every case in the Chancery Divi- 
sion the Court ought to direct an inquiry 
as to damages instead of assessing the 
damages itself. Cases ought only to be 
referred to other persons to assess the 
damages where the inquiry involved ques- 
tions of details which it would be wasting 
the time of the Court to investigate.” 
|The opinion so expressed by Lord Justice 
Bowen was shared by Lord Justice Cotton 
and Lord Justice Fry. the latter of whom 
said that 

“ he had more than once expressed his tears 
estthe practice of directing inquiries should lead 


to two trials when one was sutheient. Scmiing 
an action to a Referee might be necessaiy m 
some cases, but as a general rule his l.orUslup 
objected to the splitting up or the trial into 
two inquiries — fiist, as to the right, and, 
secondly, as tb the amount of damages. Hus 
case might have been entirely disposed cf by ihe 

Judge 

Wallis V. Sayers (1). We share the 
opinion to which expression is given in 
Wallis v. Sayers (i). and this case amply 
illustrates the undesirability of a need- 
less reference. 1 have described the 
nature of the suit. It was commenced a 
long time back there was a decree 
establishing the right in 1913. and we 
are now in 1915 dealing with an appeal 
on exceptions to the Referee s report as 
to the quantuvi of damages. 1 trust that 
cases of this kind will not be referred to 
the Referee. It is not merely that this 
is an error of procedure, but where the 
question is one between a seller and a pur- 
chaser and the point in dispute may be 
readviess and willingness to sell, it is 
obviously of prime importance to know 
how the market has gone with reference 
to the contract price. In this case the 
matter went before the Referee. It did 
not take a very direct course, and I am 
not clear that the real points were 
properly appreciated, but the result has 
been that the plaintiff has failed to 
prove the amount of damages in respect 
of this particular coal, Lodna rubble, un- 
less he can rely on an allegation in the 
defendant’s statement of facts. But that 
allegation was made provisionally, lb® 
plaintiff never insisted upon it before the 
Referee as being a correct statement of 
the market rate, and it is obvious from 
the course which the case took before the 
Referee, that both parties gave the go-by 
to that statement and endeavoured to 
establish by evidence before him what 
the market rate was. The plaintiff has 
failed to prove that the market rate 
exceeded Rs. 1-12 0. Therefore, I think. 
Mr. Justice Chitty ought not to have 
interfered with the conclusion of the 

This appeal is allowed, and the order 
of Mr. Justice Chitty is set aside 
with costs of this appeal and the excep- 
tions before Mr. Justice Chitty . 

Woodroffe, J. — I agree. 

Appeal allowed. 


(1) (1890) 6 T. L. R. 356- 
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Flktchek and TKUNON, jj. 

C/iri?idra Mohan Banerjee — Defendant 
— Appellant. 

V. 

Satya Knp:d Banerjee — Plaintiff and 
others — Defendants — Respondents. 

Appeal No. lo of 1912, decided on 
24th February, 1915, from the Original 
Decree of Addl. Sub-Judge, Hooghly, 
dated i6th September, 1911. 

Probate aad Admioistration Act (5 of 1881). 
Ss. 4 aod 92 — ‘Thto executors advaaced money 
00 mortgase — Oa suit by one payment to other 
was pleaded — Held, that money did not vest 
under S .4 but by mortgage deeds and hence 
endorsement of payment did not amount to dis- 
charge under S. 92— It is mortgagor's duty to 
see tnat payment is made to right person. 

Two o£ *he sons of a deceased testator were 
made executors of liis will. The two '.ons 
invested the moneys they had in tneir han.l> in 
mortgages. One of the brothers alone sued to 
enforce the mortgage security making the other 
brother defendant. The mortgagor pleaded 
payment of certain amounts to the other brother, 
as evidenced by endorsement on the mortgage 
bond, and claimed to be credited for the 
amounts . 

that noiwilhstantiing that the money in 
fact formed a portion of the estate of the 
<lecea>ed, it <lid not vest in the executors as 
.such under S, 4 of the Probate and .\dniinis- 
tration Act, but vested in them by virtue of the 
bonds which were given to them by the mortga- 
gor and that, therefore, the endorsement did 
not amount to a discharge under S, ^2 of the 
Act : 

Held, further, that the money was lent on a 
joint account and it was the duty of the defen* 
dar.t mortgagor in making re-payment to see 
that he made the payment to, and obtained a 
receipt from, a person entitled to give him a 
discharge. [P. 568, C. 2 & P 569. C. i.j 

Mohendra Naih Boy and Hiralal Sanyal 
— for Appellant. 

Dwarka Nath Ghakravarti, Jogendra 
Nath Mukherji, Dwarka Nath Mitter and 
Bijoy Coomar Bhattacharya — for Res- 
pondents. 

Fletcher, J. — This is an appeal from 
a decision of the learned .Additional 
Subordinate Judge of Hooghly dated the 
1:6th September, iflii. Thesuit out of 
which the present appeal arises is a suit 
brought to enforce certain mortgage 
securities. It appears that one Satya 
Dayal Banerji, who died as long ago as 
the 30th May, 1897, left a will, dated 
the nth January, 1897, under the terms 
■of which the plaintiff and the defendant 
Ko. 2 in this case, who are his sons, were 


executors. The defendant No. 3 is the 
only other son of the deceased Satya 
Dayal Banerji. In accordance with their 
duties as executors the plaintiff and res* 
pondent No. 2 had in their hands certain 
moneys and these moneys they invested 
in these mortgage securities, the mort- 
gagor in each case being the defendant 
No. I. These mortgages were dated 
respectively the 6th November, 1898, the 
loth February, 1899 and the 20th April, 
1899. and the respective principal sums 
were Rs. 14,000, Rs. io,ooo and 
Rs. 9,550-8-6. The plaintiff, apparently 
later on. had disputes with his brother, 
the defendant No. 2, and the present suit 
was brought by him to enforce these 
mortgage securities. He appears as the 
sole plaintiff in this case and his brothers 
have been joined as defendants. 

The only question that is in dispute in 
this case is as to certain items that appear 
endorsed in the mortgage-bonds as having 
been paid, ii is said, to the defendant 
No. 2 by the defendant No. i. It is said 
that this endorsement is a good receipt 
and that these j-ums ought to be given 
credit to the defendant No. 1. In the 
Hrst place I disagree in the proposition of 
law that has been put forward by the 
learned \'akil for the appellant. This is 
not a case gov'erned by S. 92 of the 
Probate and Administration Act at all. 
S. 92 applies to property which the 
English lawyers say rests in the exe* 
cutor virtute officii. That appears from 
S. 4 of the Probate and Administra- 
tion .Act. It is the property that lies 
vested in him, that is, the executor as 
such, that S. 92 applies to. The illus- 
trations to S. 92 make it clear. In a 
system of law such as exists in England 
where there is a distinction between real 
and personal estates, it is a matter of 
some importance. But here where there 
is only one class of property, the matter 
is not of such great importance. Where 
the executor derives his title to a lease- 
hold by virtue of his office, it is frequent- 
ly in English law a matter of great im- 
portance. When one looks at Illustra- 
tion (6) of S. 92, it will appear that one 
executor has power to surrender a lease, 
that is because the lease vests in him as 
such, as mentioned in S. 4 of the Act. 
The right imder these bonds, notwith- 
standing that the money did, in fact, 
form a portion of the estate of the 
deceased, did not vest in the executors 
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as such under S. 4 of the Act, but vested 
iin them under and by virtue of the bonds 
■which were given to them by the defend- 
ant No. I. That being so the money was 
lent on a joint account and it was the 
,duty of the defendant No. i on making 
re-payment to see that he made the pay- 
ment to, and obtained a receipt from, a 
iperson entitled to give him a discharge. 
So even if I come to the conclusion that 
the learned Judge of the Court below was 
wrong in the findings of fact, I should 
agree in the result that he has arrived at. 
The learned Judge, it seems to me in a 
ease like this, was in a far better position 
than any Appellate Court is in, where the 
question is purely as to the weight and 
value to be attached to the evidence of 
certain witnesses that the Judge had 
before him and where he was able to 
appreciate the evidence that was given in 
his presence. We are not in an equal 
position and we are not entitled, unless 
we come to the conclusion that the 
learned Judge was clearly wrong in the 
conclusion that he arrived at, to disturb 
the findings of fact made by him. The 
learned Judge having these witnesses 
before him has come to the clear finding 
that the defendant No. i and defendant 
No. 2 acted in collusion to cheat the 
estate of the deceased Satya Dayal 
Banerji. If that be so, no weight can 
be attached to any statement of either 
of these witnesses unless it is supported 
by good and independent evidence. 
A great deal has been made of the 
admission by the defendant No. 2 that 
he was deceived of these sums that are 
alleged to have been paid by the defen- 
dant No. I, a sum of Rs. 4.939'io-6 
payable on the second bond and another 
sum of Rs. 400 payable on the third 
bond. But the learned Subordinate 
Judge has disbelieved the whole of this 
story. How can we, in appeal, not hav- 
ing seen the witnesses, say that these 
people were telling the truth, that we 
should hold that their evidence ought to 
be believed and that the statements 
made by these witnesses proving the 
payments ought to be given a greater 
weight than the learned Subordinate 
Judge has given them, and that we ought 
now to come to the finding that these 
payments were in fact made? Then, it 
is said that the learned Subordinate 
Judge was biassed as against the defen- 
dant No. I, because he was the co-defen- 
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dant in a divorce case and got ofi what 
the learned Judge calls scot-free. But 1 
am satisfied on the judgment that it was 
not that only that made the learned 
Judge take an unfavourable view of the 
evidence given by the two defendants. 
The real fact is that he had before him 
the whole of their evidence, he dis- 
believed that evidence and disbelieved the 
the genuineness of the endorsements that 
are on the bonds. I see no reason why 
we should differ from the findings of fact 
made by the learned Judge, and I think 
we ought not to disturb those findings 
on the evidence as it now stands before 
us. Far from thinking that the learned 
Judge has come to a wrong conclusion, 
so far as I have been able to form an 
independent estimate of the evidence, 

1 think that if I had been in the position 
of the learned Judge of the Court below. 

I would have arrived at a similar con- 
clusion. 

The only other point that w-as raised 
in this appeal is as to the form of 
the decree. I'he learned Subordinate 
Judge had before him all the parties 
interested in the estate of the deceased 
Satya Dayal Banerji, namely the plaint- 
iff, the defendant No. 2 and the defen- 
dant No. 3, and thought it proper to 
give one-third of the mortgage-money 
to each of them, that being the share 
which each of them is entitled to, appa- 
rently under the terms of the will, 
although, as a matter of fact, the will 
has not been given in evidence. The 
only point raised is that the defendant 
No. 2 admitted that he had received 
Rs. 4i939‘iO‘fi s^tid Rs. 400 out of the 
mortgage-money and had endorsed these 
payments on the back of the second and 
third mortgage bonds, and it is said that 
at any rate the defendant No. i should 
have received credit as against the defen- 
dant No. 2 for these tw^o sums so endors' 
ed, which have been admitted by the 
defendant No. 2 to have been received by 
him. The learned Judge did not assent 
•to that view and apparently on this 
ground, namely, that he was not bound 
by the admission and he disbelieved the 
admission ; and therefore, he thought that 
he ought to make a decree for the whole 
amount of the mortgage-money. What 
has happened as a matter of fact is, that 
the greater portion of the mortgage* 
money has been paid into Court by the 
defendant No. i and by an order of the 
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Court it has been drawn out by the 
plaintiff, the defendant No. 3 and the 
defendant 3 in equal shares. So now it 
would not be convenient for the Court to 
alter that portion of the decree declaring 
that the defendant No. 2 should get one- 
third of the amount realized under the 
terms of the mortgage-deeds. The defen- 
dant No. I paid the money into Court. 

I suppose, on terms as to the stay of 
execution of the decree that then stood, 
and he must have known when he did 
that, that the Court might order that that 
money should be paid out on the terms of 
the decree then existing. Any right that 
he has got against the defendant No. 2 
in respect of these sums which the defen- 
dant No. 2 says he has received, he will 
be able to enforce in an independent suit. 

I think it would not be convenient now to 
disturb the decree so far as the defendant 
No. 2 gets ^rd share of the mortgage- 
money, when in fact he has alTeady 
received a greater portion of his Jrd share. 
On the whole I come to the same conclu- 
sion as the learned Subordinate Judge has 

come to and in my opinion the present 
appeal fails and must be dismissed with 
costs to the plaintiff only. 

Teunon.J, — I agree. 

V.B./R.K 

Appeal dismissed, 
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N. R. Chatterjee and Greaves. XT. 

Surjamull Agarwala — Plaintiff — 
-Appellant. 

V. 

Bam Chandra Mistry and others — 
Defendants — Respondents. 

Appeal No. 354 of 1913 with Rule 
No. 796 of 1913, decided on 13th Janu- 
ary, 1915. from the Order of Sub-Judge, 
Pabna and Bogra, dated i6th April’ 

1913- 

Civil P. C. (S of 1908), O. 21, R. 52— Scope 
of R« 52-^Ruie is applicable even when pro- 
perty is in custody of same Court executing the . 
decree— Attachment under R. 52 is to be affect- 
ed by notice— Previons attachment is not affect* 
ed by prayer of another formal attachment. 

O. 21, R. 52, is not restricted only to cases in 
which the properly sought to be attached is in 
the custody of a Court other than that executing 
the decree but also provides for attachment 
where the property is in the custody of the same 

[P. 572, c. 2.] 

Where the property to be attached is in the 
custody of any Court, the attachment in the 


words of O. 21, R. 32, shall be made by a 
notice to such Court that such property may be- 
held subject to the further order of the Court. 
2 All. 345. dist. [P. 5-3, c. 2.] 

If there was an attachment, the mere fact that 
the re.spoiulent by way of abundant caution 
prayed for formal attachment in strict compli- 
ance with the terms of U. 21, K. 32, would not 
take away the effect of the attachment already 

^ 3 de. [P. 374^ c. r.J 

Provas/i Chandra Mitra and Susit 
'Sladhab Mtdlick-ior Appellant. 

C. R, Das and Hiralal Chakravarti — 
for Respondents 

Judgment. —By an indenture of mort- 
gage, dated the 24th January, 1910 and 
made between Shyamlal Chatterjee of 
the one part and the respondents to 
this appeal, Ram Chandra Mistry and 
others (hereinafter called the mortga- 
gees) of the other part, Shyamlal Chat- 
terjee, in consideration of a previous 
advance of Rs. 5,178-ii-g made to 
him by the mortgagees and of furlher 
advances to be made to him by them up- 
to Rs. 20,000 (including the said sum of 
Rs. 5, 178-1 1-9), mortgaged by way of 
Hoating charge his beneficial interest in 
the trade or business of contractor of 
stone collections, petty contracts and all 
and every kind of contract works under- 
taken by him and carried on at Jainti and 
elsewhere under the Quarrying Division, 
Lower Ganges Bridge, or wherever the 
trade or business might be carried on 
thereafter either under the Quarrying 
Division, lower Ganges Bridge, or under 
any one else who employed him, and also 
all books and other debts then due or 
thereafter to become due and owing to 
him on account of the said trade or 
business either from the Quarrying Divi- 
sion, Lower Ganges Bridge, or from any 
other source, including all cheques, cash, 
etc., that he might receive or become 
entitled to in connection with his said 
work or business of a contractor that 
were then existing or which might there- 
after be secured by him and all contracts 
and agreements, benefits and advantages^ 
that had been or might thereafter be 
entered into with him or which he might 
or could be entitled on account or io 
respect of the said trade or business and 
also all stock in trade, materials, goodSr 
fixtures, etc., pre.'^ent or future, in connec^ 
tion with the contract business. The 
indenture contained a provision for the 
payment of interest on all sums advanced 
or to be advanced at the rate of Rs- ** 
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per cent, per annum with half-yearly rests 
and also a provision that Shyamlal 
Chatterjee would not without the inort* 
wagees’ consent in wiiting charge, hypo- 
thecate or mortgage the mortgaged 

premises. 

The mortgage was presented for regis- 
tration at Darjeeling on the 26lh Janu- 
ary, 1910 and was registered there on the 

2nd February, 1910. 

Subsequently by an indenture, dated 
the 22nd November, 1910 and made 
between Shyamlal Chatterjee of the one 
part and Surajamull, the present 
appellant, of the other part, after 
reciting that Surjamull had already 
advanced money to Shyamlal Chatterjee 
to the extent of about Rs. 8,000 and 
that Surajmull had agreed to make from 
time to time further advances not exceed- 
ing, with the sum already advanced. 
Rs. 20,000 at any one time which 
Shyamlal Chatterjee agreed to re-pay 
with interest at the rate of Rs. ^6 per 
• cent, per annum, and that Shyamlal 
Chatterjee would execute a power of 
attorney in favour of Surajmull authoris- 
ing him to receive all monies which 
should from time to time be payable to 
Shyamlal Chatterjee by or from the 
Eastern Bengal State Railway in respect 
of the work done by Shyamlal Chatterjee 
in terms of the contract already secured 
or to be secured in connection with the 
left or right bank of the Lower Ganges 
Bridge and would get the power of 
attorney registered with the Eastern 
Bengal State Railway authorities, Shyam- 
lal Chatterjee covenanted with Surajmull 
to re-pay the sums already advanced with 
interest at the rate of Rs. 36 per cent, 
per annum and not to draw or receive 
from the Eastern Bengal State Railway 
authorities any money payable in respect 
of the said work until the advance and 
interest were re-paid and not to revoke 

the power of attorney. 

Shyamlal Chatterjee executed power- 
of attorney on the same day in favour 
of Surajmull, nominating Surajmull his 
attorney to apply for payment and to 
receive all sums of money due and pay- 
able to Shyamlal Chatterjee from the 
Eastern Bengal State Railway authori- 
ties in respect of .any bill or bills of 
Shyamlal Chatterjee in connection with 
any work done or to be done by Shyamlal 
Chatterjee under any contract or con- 
tract already secured or to be secured 


by him and to give proper receipt tor thu 
same. It does not appear that this power 
of attorney was ever registered with the 
Railway Company. 

On the gth March, 1912, the morl- 
gagees, under the indenture of the 24th 

January,i9io. recovered judgment against 
the representatives of the estate ot 
Shyamlal Chatterjee in the Court of the 
Subordinate Judge at Darjeeling for 
Rs. 34,388-15-9 and costs, and a declara 
tion of lien was made in their favour 
over the property covered by the mort- 
o-age to the extent of Rs, 20.000. 1 ne. 
appellant was made a parly to the suit 
but wassubsequently dismissed therefrom, 
the Judge agreeing with the conieniioa 
put forward on his behalf that he was 
not a necessary party and stating that it 
the appellant had any claim to the pro- 
perty covered bv the deed of hypothe- 
cation he could put it forward m the 

execution proceedings. 

On the 15th May. i 9 ' 2 ’ an order was 

made by the Subordinate Judge ot 1 abna 
in the respondents^ suit directing the 
registration and attachment of the moiiey 
due to the estate of Shyamlal Chatterjee 
from the Executive Engineer of the Left 
Bank Division, Paksey and Quarries 
Division, Lower Ganges Bridge, Pakseyv 
for the work done at Jainti, and on the 
28th May. 1912, a letter was written by 
the Subordinate Judge of Fabna to the 
Examiner of Accounts, Lower Ganges 
Bridge, Paksey. staling that the sum of 
Rs 4,000 and other money bills due to 
the heirs of Shyamlal Chatterjee for the 
works scheduled to the letter were attach- 
ed by the Court at the instance of the 
respondents and requesting the Examiner 
to hold the moneys as per bills or other- 
wise under attachment until further order 
of the Court. The appellant on the 28th 
January 1911 instituted a suit for recovery 
of the moneys due under the indenture 
of the 22nd November 1910 and applied 
for attachment, the order for which was 
made absolute on the ^xh April 1911, and 
on the 22nd May, 1912 appellant 

obtained a decree against the heirs of 
Shyamlal Chatterjee for Rs. 12,77 i-S'S 
and costs and on the 23rd May, 1912, an 
order was made in the suit for the regis- 
tration and attachment of the bills pay- 
able to Shyamlal Ohatterjee’s estate in 
the office of the Executive Engineer,. 
Left Bank and Quarry Division, Lower 
Ganges Bridge, Paksey, and on the 30th 
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May, igiaand ist June, 1912, the Officiat- 
ing Subordinate Judge of Pabna wrote 
two letters to the Executive Engineer, 
Quarrj- Division, Lower Ganges Bridge, 
Paksey, requesting that two sums of 
Ks. 4oo_G-S-io and Rs. 9,970-12-8 be sent 
to the Court for payment to the appel- 
lant. 1 he Examiner of Accounts on the 
I2th-i3th June, 1912 sent Rs. 12,284-5-4 
in payment of the amounts referred to 
in the letters of the 30th May, 1912 to 
the Subordinate Judge of Pabna, but on 
the 20th June 1912 an order was made that 
the appellant was not to receive any pay- 
ment of the money pending the disposal 
of the respondents’ application for 
rateable distribution. 

The two execution cases eventually 
came on for hearing together before the 
Subordinate Judge of Pabna, the res- 
pondents asking that the question of title 
and priority in respect of the money in 
Court should be decided under O. 21. 
R- S2, Civil Procedure Code, and that a 
declaration should be made in their 
favour that the appellant’s right to the 
money in Court was subject to the charge 
created in favour of the respondents by 
the indenture of the 24th January, 1910, 
and the decree of the 9th March, 1912 
of the Darjeeling Court, and in the alter- 
native they asked for rateable distribu- 
tion under S. 73 of the Code of Civil 
Proc^ure. The appellant contended 
that O. 21, R, 52, did not apply and 
that the executing Court could not 
decide the question of priority between 
rival decree-holders except under S. 73 
of the Code of Civil Procedure and that 
the respondents had no lien on the money 
and had abandoned their position as 
charge-holders. The Subordinate Judge 
decided against the appellant’s conten- 
tions and found that the respondents 
had established their lien on the whole of 
the money in Court. The appellant now 
appeals against the decision on the 
following grounds (i) That O. 21, 

R- 52, is not applicable as it only applies 
when the money is in some other Court 
than that in which the order for attach- 
ment is made, the object of the rule 
being to prevent a conflict of jurisdiction 
between two Courts and not to attach 
property, and that the proper section to 
proceed under in a case like the present 
IS S. 73 of the Civil Procedure Code ; 
y) that even if the order is applicable, 
it is only applicable to a case in which 
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the money is in the custody of the Court 
before the application for attachment is 
made and that it does not apply to cases 
like the present where the money did not 
come into Court until after the applica- 
tion for attachment was made, and when 
if in fact any attachment was made the 
money was not then in Court ; (3) that 
there never was in fact any attachment 
by the respondents after the money 
came into Court and that the Court 
accordingly could not decide the question 
of priority ; (4) that the decree of the 
respondents was not executed as a mort- 
gage-decree and is in fact only a money 
decree, and we were referred to the case 
of Harsukh v. Meg/iraj (i). The decree 
was further attacked on the ground that 
it contained no direction for sale and that 
it is too vague to be enforced, as it does 
not specify the property to be included. 

With regard to the first contention, in 
our opinion, O. 21, R. 52, is clearly 
applicable to a case like the present and 
we see no reason to narrow the words of 
the rule so as to make it applicable only 
to a case in which the property sought to 
be attached is in the custody of a Court 
other than that executing the decree, and 
there is no other section in the Act 
providing for attachment where the pro- 
perty is in custody of the same Court. | 

O. 21, R. 46 excepts property deposited 
in or in the custody of any Court from 
the operation of the rule and S. 73 
relates to rateable distribution. 

This really disposes of the appeal, but 
as the other contentions were argued in 
considerable detail before us and as we 
are asked to exercise our revisional 
jurisdiction under S. 115 of the Code of 
Civil Procedure, we have considered 

them and embody our conclusions in this 
judgment. 

With regard to the second and third 
grounds, the facts appear to be these. 
The respondent in his application, dated 
the i6th May, 1912 for execution of his 
decree, prayed for attachment and sale 
of the properties of the judgment-debtor, 
and the Court ordered that the money 
due to the judgment-debtor from the 
Executive Engineer might be attached. 
There is on the record the draft of a 
letter from the Court to the Examiner of 
Accounts, informing him that the moneys 
and bills due to the judgment-debtor 


(i) (1878-80) 2 All, 345. 
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in his hands were attached by the 
Court, and requesting him to hold the 
moneys as per bills or otherwise, under 
attachment until further orders of the 
Court. It is said that there is nothing to 
show that the letter was actually sent. 
Hut in the respondent’s application, 
dated the 15th June to the Court, 
he stated that rubakar of attachment 
had been sent. The Court ordered the 
petition to be put up in the presence 
of the Pleaders of both parties on the 
17th June, and w'e do not find any excep- 
tion taken to the said statement in the 
petition, either by the Court or by the 
appellant, which indicates that the state- 
ment was not correct. Ihe said attach 
ment, however, related to the monies in 
the hands of the Engineer. They had 
not then come into Court. 1 he cheques 
arrived in Court on the ijth June, 1912 in 
pursuance of the Court s order on the 
application of the appellant- On the 15th 
June the respondents presented two peti- 
tions to the Court, by one of which he 
complained that the appellant was trying 
to take out. in disobedience of the Court’s 
order, the monies and bills and praying 
that they might be kept under attach- 
ment and that a rubakar might be sent 
soon, and by the other petition he prayed 
that the cheques which had arrived in 
Court that day and which the appellant 
was trying to take out, might be kept 
under attachment by an order under a 
rubakar of the Court and that the same 
might not be made over to the appellant. 
He also prayed for criminal prosecution 
of certain persons for disobedience of 
the Court’s order passed in his execution 
case. The Court thereupon made the 
following order: — 

On the application of the decree-holder for 
withholding the payment of money to Surjamull 
Agarwala, decree-holder, in Execution Case 
No. 84 of 1912. Let the prayer be allowed,” 

and it appears from the order-sheet in 
Execution Case No. 84 of 1912 that the 
appellant was directed not to receive any 
payment of money deposited into the 
treasury unless and until the application 
of the respondent (erroneously described 
in the order as an application for rate- 
able distribution) was disposed of. It is 
true the order-sheet merely mentioned the 
prayer for with-holding the money, but 
we think the order virtually amounted to 
an attachment. There is no doubt that 
the respondent did apply for attachment 


of the money in the custody of theCuun, 
and though there was not the formal order 
that the money be attached (th.u being 
the ground for the appellant's contention 
that there was no attachment), the Court 
ordered the money to be held subject to 
the orders of the Court. Now, wiiere lhe| 
properly to be attached, is in the custody 
of any Court, the attachment, in the words 
of O. 21, R. 52, shall be made by a notice 
to such Court that such properly may be 
held subject to the further order of the 
Court, and this was what was done. 

On the 4th January, 1913, the Subordi- 
nate Judge directed the respondent to put 
in a petition within two weeks stating the 
section of the Code under which he could 
set up a miscellaneous case making the 
decree-holder in the other execution case 
as opposite party and try the matter in 
controversy between them in a regular 
way, as he was unable to find from the 
records in the two execution cases 

” a regular petition of claim to or ol)jectioI^ to 
the payment of money brought under attach- 
ment,” and that ” till then the money under 
attachment will be held as it is.” 

The respondent accordingly on the 
nth January, 1913 made an application 
praying that a formal order of attach- 
ment in strict literal compliance with the 
provisions of O. 21, R.52, might be made, 
but he asserted that the application for 
attachment of the money in Court which 
was made on the 15th June, 1912, had 
been granted by the Court and that 
attachment was in effect made, but that 
in order to obviate any objections that 
thereafter might be raised, he applied for 
a formal order of attachment under 0.21, 

R. 52. 

On the 26th April the respondent 
applied for amendment of his application 
for execution of decree. These petitions 
were rejected on the loth May, 1913 and 
on the i6th May. 1913, the Court decided 
the case in favour of the respondent. I'he 
appellant relies upon these petitions and 
the order rejecting them, and upon the 
fact that respondent’s Counsel pressed 
for the said amendment and for the 
attachment of the amount in Court, as 
showing that no attachment was effected 
at all. It seems to us, however, chat the 
Court in rejecting the petitions consider- 
ed them to be unnecessary. In any case 
if there was an attachment, as we think 
there was, effected on the 17th June, 1912, 
the mere fact that the respondent by way 
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iOf abundant caution prayed for formal 
jattachment in strict compliance with the 
|terms of O. 21. R. 52, would not take 
jaway the effect of the attachment already 
'made. 'I'he order of the 4lh January, 
that “ till then the money under attach- 
ment will be held as it is/’ shows that 
the Court also thought that the mone3' 
was under attachment. 

We are accordingly of opinion that 
there was also an attachment of the 
money after it came into the custody of 
the Court. 

With regard to the fourth ground urged 
by the appellant and the form of the 
decree, we do not see that there was any 
necessity to direct an account of what 
was due to the respondents in respect of 
their mortgage, as the amount due was 
found by the judgment and is stated in 
the decree and the property charged is 
sufficiently identified in the decree and in 
fact it was not seriously disputed before 
us that the money in Court was covered 
by the respondents’ charge. With regard 
to the contention of the appellant that 
the decree is faulty in form as it contains 
no order for sale, of course the decree’ 
holder is responsible for getting a decree 
in such a form that he can enforce it. but 
we see no difficulty here in the respon- 
dents’ way on this account. As they have 
a decree declaring a charge on certain 
sums of money and other things and as 
there is now in Court a sum of money 
which, as above stated, is clearly covered 
by their charge, we see no reason why 
once the priority of the charge is esta- 
blished (as in fact has been done) they 
should not receive payment of this sum. 
We know of no authority that debars us 
from so holding on the ground that the 
mortgage-decree in a case like the present 
must be in a particular form. With 
regard to the case of Harsukh v. Megh- 
raj (i), it does not appear from the report 
what property was there charged, but the 
case of Muhik Fuqueer Baksh v. Mariohur 
Das (2), which was referred to and which 
is stated in the head-note to have been 
followed, was a case of a charge upon 
immovable property, when different con- 
siderations apply ; accordingly if the 
property charged in Harsukh v. Megh- 
raj (r)was immovable property, the deci- 
sion is not applicable to the present case, 
but in any case the decree in that case 


(2) (1870) 2 N. W. P. H. C. R. 29. 


did not as here contain a reference to the 
property covered by the deed of hypothe- 
cation, which is sufficient to distinguish 
it from the present case. The other cases 
quoted to us depend on the particular 
circumstances of the case and do not 
cover the present case. 

There remains for consideration the 
question of priorities. In the present case, 
neither party seems to have thought fit 
to perfect their charge by giving notice 
to the persons who were to make the 
payments to their mortgagor and accord- 
ingly apart from any question of notice 
the respondents’ charge which is prior in 
date must prevail. The District Judge, 
moreover, has fixed the appellants with 
notice and although in our view this is 
not clearly established, it is difficult to 
believe in view of the rate of interest 
charged that the appellants did not know 
of the respondents’ charge, 

'I'he appeal accordingly fails and must 
be dismissed with costs 10 gold mohurs. 

No order will be made upon the Rule 
which will be dismissed. 

V.H./R.K. 

Appeal dismissed. 
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MOOKEKJfp:E and Beachcroft, JJ. 

Safer Ali Mandal and others — Plaintiffs 
and Defendants — Petitioners. 

V. 

Golam yfandal and another —Defend- 
ants — Opposite Parties. 

Civil Rule No. 1036 of 1914, decided 
on 2 ist July, 1915. 

(a) Proviocial Small Cause Courts Act 
(9 of 1887). Sch. 2, Cl. 8— Special authorisation 
entirely personal. 

The special authorization contemplated by 
Clause (8) of the second Schedule to the Provin- 
cial Small Cause Courts Act is entirely personal 
to the presiding Judge. [P. 575 * 

(b) Provincial Small Cause Courts Act 
(9 of 1887), Sch. 2, Ci. 8— Scope of— Suits 
for recovery of rent by Judges expressly 
authorized contemplated — Coastr action 
statute. 

SemhU -Hy enacting Clause 8 of Schedule II 
to the Provincial Small Cause Courts Act the 
Legislature intended that suits for the recovery 
of rent should be tried under the Small Cause 
Court procedure only by such Judges as have 
been expressly authorized to exercise jurisdic- 
tion in that behalf: it was not intended that 
jurisdiction should be conferred by a general order 
on a particular Small Cause Court, irrespective 
of the qualifications of the individual officer 
who may preside therein. [P. 57 b» C. i.J 
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'Waked Hossein — for Petitioners. 

Purendu Sundar Banerjee — for Opposite 

Parlies. 

Judgment. — We are invited in this Rule 
to review our judgment in the case of 
Oolam Mandat v. Safer Ali Mandal. Civil 
Rule 251 of 1914. That Rule was obtain* 

€d by the defendants, in a suit for reco- 
very of rent of homestead land, to set 
aside the decree of the Small Cause Court 
Judge on the ground that he had no juris- 
diction to try the suit. The Rule was heard 
^ parte on the 4th June, 19*4 
made absolute. On the 3rd September, 
1914 the plaintiff and two of the defend- 
ants applied to us to review our decision on 
two grounds, namely, firsts that the notice 
of the Rule had not been served upon the 
petitioners, and secondly, that materials 
essential for a correct decision of the 
question in controversy were not placed 
before the Court. We accordingly granted 
the present Rule. The allegation that 
the notice of the Rule had not been duly 
served, has not been contradicted by the 
opposite party. We have consequently 
allowed the matter to be reargued, and 
this course was clearly desirable in view 
of the fact that the question raised is one 
of jurisdiction, which may affect the 
decision not merely of the case before us, 
but also of other similar cases tried by 
the Small Cause Court Judge. 

'I'he plaintiff sued the defendant tor re- 
covery of arrears of rent of homestead land . 
An objection taken by the defendants 
that the suit was excluded from the 
cognizance of the Small Cause Court by 
Article 8 of the second Schedule to the 
Small Cause Courts .Act was overruled by 
the Judge in the Court below on the 
ground that a similar suit in respect of 
this very land had been tried as a Small 
Cause Court Suit in 1906. We set aside 
the decree made by the Small Cause 
Court Judge in favour of the plaintiff, on 
the ground that there was nothing to 
show that the Judge had been expressly 
invested by the Local Government with 
authority to exercise jurisdiction with 
respect to suits of this class. We are now 
invited to review our decision on the 
ground that the Judge had, as a matter 
of fact, been duly authorised by the 
Local Government. In support of this 
contention reliance has been placed upon 
the following notification of the Govern- 
ment of Bengal dated the 21st June, 
1904 i — 


"It is hereby notified lh;it the .Munsif.s of 
Altpore and iScaldah in tlie Di.^iriei of j.j 
Parganas are vested under Clause (8) ut tlie 
second Schedule of the Provincial Small C ause 
Courts .^ct (9 of 1SS7) with power to try, under 
the Small Cause Court procedure, suits for the 
recovery of rent of homestead lands within 
their respective jurisdictions, when the value 
does not exceed Kupess fifty.” 

It has been argued on behalf of the 
opposite party that this notification is of 
no avail, and that what is requisite is 
that the particular Judge who tries the 
case should have been expressly invested 
by the Local Government with authority 
to exercise jurisdiction with respect; 
thereto; in other words, that the special| 
authorization contemplated by Clause (8) 
is entirely personal to the presiding 
Judge. In our opinion, this contention 
is well founded. 

Clause (8) of the second Schedule to 
the Provincial Small Cause Courts Act 
excepts a suit for the recovery of rent 
other than house rent from the cognizance 
of a Court of Small Causes, unless the 
Judge of the Court of Small Causes has 
been expressly invested by the Local 
Government with authority to exercise 
jurisdiction with respect thereto. Clause 
(8) of the Schedule must be read along 
with sub*S. I of S. 15, and when 
they are so read, it becomes obvious 
that a distinction is drawn by the 
Legislature between “ a Court of Small 
Causes” and “ the Judge of the Court of 
Small Causes. Clause (8) requires 
that the Judge should have been express- 
ly invested with authority to exercise 
jurisdiction, and not that jurisdiction 
should have been conferred upon the 
Court. The distinction between the 
Court as an institution in which the Judge 
exercises judicial functions and the parti- 
cular individual who presides in that 
Court is fundamental and well recognis- 
ed. (See for instance S. 6 of the Small 
Cause Courts .Act ) As an Illustration 
reference may be made to the decision 
of the Full Bench in Bahadur v. Erada- 
tallah where it was pointed out that 
the word *’ Court ” implies a sense of 
continuity notwithstanding a change of 
officers. On the other hand, when we 
turn to S. 153 of the Bengal Tenancy 
Act, we find an instance where a Judicial 
Officer may be specially empowered to 
exercise a particular jurisdiction. It is 
clear, upon a plain reading of Clause (8) 


(1) (1910) 37 Cal. 642=6 I. C. 801. 


191S 


576 Calcutta Raja Behari Nath r. 

and assigning to the term “ Judge its 
natural meaning, that the Legislature 
.intended that suits for the recovery of 
rent should be tried under the Small Cause 
iCourt procedure only by such Judges 
as had been expressly authorised to exer- 
cise jurisdiction iu that behalf ; it was 
,not intended that jurisdiction should be 
jconferred by a general order on a parti* 
|Cular Small Cause Court, irrespective of 
|the qualihcaiions of the individual officer 
iwho may preside therein. It is not dis- 
puted that Babu Tincowri Chaudhuri, 
who tried this suit , had never been ex- 
pressly invested by the Local Govern- 
ment with authority to exercise jurisdic- 
tion with respect to suits for the recovery 
of rent. The notification of the 21st 
June. 1904 is, as we have said, of no 
avail ; what was needed was a notifica- 
tion authorising this particular officer to 
try suits for the recovery of homestead 
lands after jurisdiction had been conferr- 
ed upon him under S. 25 of Act XII of 
1887. The order under S. 35 of Act XII 
of 1887 constituted this officer a Judge of 
a Court of Small Causes within the mean- 
ing of Clause (8) of Act IX of 1S87, as ex- 
plained in the case of Akshay Kumar 
Shaha . Hira Ram Dosad{2). But as he 
was not expressly invested with authority 
to try suits for the recovery of homestead 
land, he has exercised a jurisdiction not 
vested in him by law; Sahodora Mudali 
V. SarboHohha Dasi (,?). It is desirable 
that matters should be set right by the 
Local Government on an early date by 
the issue of notifications from time to 
lime expressly investing particular officers 
(whether they be Judges of Small Cause 
Courts under Ss. 6 and 8 of Act IX of 1887 
or under S. 25 of Act XII of 1887) with 
authority to exercise jurisdiction in suits 
for the recovery of rent of specified 
classes of land and of specified amounts. 
But in so far as the present suit is con- 
cerned, there is no escape from the posi- 
tion that the decree was made without 
jurisdiction. We accordingly affirm our 
previous decision and discharge this 
Rule ; but, in view of the special circum- 
stances of the case, we make no order as 
to costs. 

We direct that a copy of our judgment 
be forwarded to the Local Government 


(2) (1908) 35 Cal. 677. 

(3) (19‘S) 42 Cal. 638 = 27 I. C. 35S. 


Kailas Chandra Dutt 

for information and for such action as 
may be deemed necessary. 

V.H./R.K. 

Rule discharged ; Case remanded^ 
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Mookkrjee and roe, JJ. 

Raja Be/iari Nath and another — Defen- 
dants -Appellants. 

V. 

Kailas Chandra Nutt — Plaintiff — Res- 
pondent. 

Second Appeal No. 462 of 1914, decided 
on 28th May, 1915, from the Decree of 

Sub-Judge, Dacca, dated 27th Septem- 
ber. 1913. 

Transfer of Property Act (4 of 1882),. 
Se IO 6 Instalment ol* rent made payable on last 
days of months of Bengali year — Tenancy i» 
regulated by Bengali calendar — 6 months period 
of notice to quit would be according to Bengali 
year. 

Where reiu i.s made payable in instalments 
on certain specified dates which are the last days 
of months of the Bengali year, there is no room 
for doubt or controversy that the parties intend- 
ed that the tenancy would he regulated accord- 
ing to the Bengali year. 

The six months' notice to quit required by 
the provisions of the Transfer of Property Act, 
will be calculated according to the Bengali 
Calendar, expiring with the end of a year of the 
tenancy which terminates with the Bengali 

[p. 577. c. 3] 

Surendra Chunder Sen — for Appel- 
lants. 

Rajendra Chunder Guha — for Respon- 
dent. 

Judgment. — This is an appeal by the 
defendants in an action in ejectment. 

I he sole question in controversy at this 
stage is, whether the notice to quit 
served by the plaintiff on the defendants 
is sufficient in law to terminate the 
tenancy. In the decision of this ques- 
tion, the assumption has been made that 
the defendants are entitled to a si.x months*^ 
notice terminating with a year of their 
tenancy, provided that it be ultima- 
tely found that the defendants hold a 
tenancy which can at all be legally ter- 
minated by a notice to quit. The 
Subordinate Judge has found on this 
basis that the notice is sufficient and 
has remanded the case for adjudication 
on the merits. 

On the 29th Aswin 1318. which corre- 
sponded to the i6th October, 1911, the 
plaintiff served the defendants with 
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notice to quit on the last day of Chaitra^ 
1318, which corresponded to the 13th 
April, 1912, The defendants maintain 
that if they are at all liable to be ejected, 
they are entitled to six months’ notice 
calculated according to the British 
Calendar. The contention of the plaintiff 
is that the defendants are entitled to 
notice of the requisite period calculated 
according to the Bengali Calendar. In 
support of the latter view, reliance has 
been placed upon the cases of Gopi Nath 
Chongdar v. Abdid Gafur {1), Hart Das 
Tanti v. Upendra Narain ShaJia (2) and 
Debendra Nath Bhoxomik v. Sxjama Pro- 
sanna Bhowmik (3). On behalf of the 
defendants-appellants, it has been con- 
tended that these cases are distinguish- 
able, because in each of them the 
tenancy had been created before the 
Transfer of Property Act came into 
operation and consequently no question 
arises as to the rights and liabilities of 
the parties under S. 106 thereof. In the 
present case, it is said that the tenancy 
must be deemed, for the decision of the 
present question at any rate, to have 
been created on the nth December. 1S85. 
although it is not disputed that there 
was a pre-existing tenancy which dated 
back at least to the Sth March, iS?8, if 
not to an earlier period, and was con- 
firmed on the i6th March, 1S79. 
needless to determine whether a new 
tenancy was or was not created in 1885 ; 
we shall assume, for the purposes of the 
present argument and for that purpose 
alone, that a new tenancy was then 
created and that the rights and obliga- 
tions of the parties in respect of eject- 
ment must be determined according to 
the provisions of the Transfer of Property 
Act. The question arises, what is the 
effect of S. 106 ? 

S. io6 provides that in the absence of 
a contract or local law, or usage to the 
contrary, a lease of immovable property 
for agricultural purposes shall be deemed 
to be a lease from year to year, termin- 
able on the part of either lessor or lessee 
by six month’s notice expiring with the 
end of a year of the tenancy. On behalf 
of the appellants it is argued, with 
reference to S. 4, sub-S. (i), of the 
General Clauses Act, 1897, read with 
Clauses (33) and (59) of S. 3, that the 

(1) (1915) 30 I. C, 886. 

(2) (1912) 16 I. C. 937. 

O) (*907) IX C, W. N. 1124. 
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terms ‘ year ’ and * month ’ mean year 
and month calculated according to the 
British Calendar. In our opinion this 
contention is of no avail to the appellants. 
The terms of the lease of 1885 show that 
there was an implied contract that the 
tenancy would be held from year to year 
according to the Bengali Calendar. 'The 
rent is made payable in instalments on 
certain specified dates which are the last 
days of months of the Bengali year, and 
there is no room for doubt or controversy 
that the parties intended that the ten- 
ancy would be regulated according to the 
Bengali year. If, then, there is a tenancy 
from year to year on the basis of a year 
calculated according to the Bengali 
Calendar, it is impossible to maintain the 
view that a month of that year must be 
calculated according to the British 
Calendar ; clearly the month must also be 
calculated according to the Bengali year. 
Consequently the defendants are entitled 
to six months’ notice, calculated accord- 
ing to the Bengali Calendar, and e.xpiring 
with the end of a year of their tenancy, 
which terminates with the Bengali year. 
From this point of view, the objection 
urged by the defendants turns out to be 
groundless. The notice was served on 
the 29th Aswin 1318 and the defen- 
dants were required to quit by the end 
of Chnitra 1318; consequently they 
had six months’ notice terminating with 
a year of their tenancy. I'his was strict 
compliance with the requirements of the 
law. 

'I’he result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

V.B./K.K. 

Appeal dismissed. 
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Sharfuddin and Coxe, JJ. 

G aj adhar Pershad Sahxi — P 1 a i n ti ff — 
Appellant. 

V. 

Bindubashini Pershad — Defendant — 
Respondent. 

.Appeal No. 100 of 1913, decided on 
i2th February, 1915, from Original Order 
of Sub-Judge, Mozuffarpore, dated 14th 
December, 1914. 

(a) Hindu Law — Debts— Widow — Estate would 
not be bound for personal debts — To bind the 
estate allegation of binding nature of debts 
mutt be made in plaint. 
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\\ here the suit is founded upon a pureJj' 
personal debt or contract of a Hindu woman 
with a limited interest in the estate, the estate 
is not bound to satisfy that debt, in order to 
bind the c'^tate tlic suit should i'e so framed as 
to siiow that it is not tnercly a persoi^al deniand 
on the female in pos>ession, hut tltat it is 
intended to bind tiie entire estate and the 
interests of all tl^ose wlio come after her. 

Cl’* 579 . C. a.] 

(b) Execution — Personal decree — In execution 
of personal decree against Hindu widow evi- 
dence can be adduced about binding nature of 
debts if alleged in plaint. 

In execution of a personal decree against a 
Hindu woman with a limited interest in the 
estate obtained upon a plaint expressly alleging 
the <.ic«)t to have been incurred for legal neces- 
sities. tile dvcrccdjolder, in order to make the 
est itc lial>le, is entitled to adduce evidence 
to prove the necessities for which the rlebt was 
contracted. jP. 579. C. 3.j 

(c) Hindu Law — Debts — Widow — Necessity 
— Debts for payment of Government revenue 
are of necessity and bind the estate. 

Ciovernnient revenue and otlrer Ciovernment 
demands are claims of Ciovernment on the 
land and their payment must be made by the 
estate and if these payments cannot be made 
out of the income and money Itas to be borrow- 
ed to make them, the estate is liable to satisfy 
these debts. [P. 579, C. 3.] 

(d) Civil P. C. (5 of 1908), O. 21, R. 15— 

One joint decree-holder if not prohibited c an 
execute whole decree. 

Any one of the several joint decree-holders 
may, unle.s^ the decree imposes a coirdition to 
the contrary, apply for execution of the whole 
decice. [P. 579, C. 2.J 

Umakali Mukerjee, Lakshmi Narain 
Singh and Baldeo Narain Singh — for 
Appellant. 

Slohendra Nath Roy, Bulwant Sa/iay 
and Raghunath Singh — for Respondent. 

Sharfuddin, J. — I’h is is an appeal 
against the order of the Subordinate 
Judge of Mozurtarpore. dated the 14th 
December, 1912. 'I'he decree-holders are 
the appellants. 

In order to appreciate the arguments 
addressed to the Court, I think, it is 
necessary to refer to the salient facts 
which resulted in the order appealed 
against. 

One Sant Protap had two daughters, 
one of them was named Manjluiri. She 
died after the decree. I'he other daughter 
had two sons, named Baranashi and 
Bindubashini. This daughter died leav- 
ing the two sons named above. Baranashi, 
one of her sons, is also dead. After Sant 
Protap’s death, his surviving daughter 
was the holder of his estate with the 
limited interest of a daughter- His re- 
versioner was Bindubashini. Manjhuri, 
as observed before, died after the present 


appellants had obtained a decree against 
her and the only surviving reversioner, 
namely, Bindubashini succeeded to the 
estate of Sant Protap. 

It appears that ^Ianjhuri, during the 
period she held the estate of her father, 
entered into business dealings with the 
appellants, who advanced to her, from 
time to time, various sums of money for 
necessary purposes, at least it is so alleged 
in the plaint. On the 13th October, 1893, 
a document, purporting to be a mortgage- 
deed, was executed by Manjhuri in favour 
of the appellants in lieu of the previous 
debts and also for the purpose of meeting 
with the legal demands against the estate 
of her father, as for e.xample, Government 
revenue and other Government demands. 
I’he appellants sued her on that bond and 
obtained a mortgage-decree on the ist 
.May, 1901. .Manjhuri, the judgment- 
debtor, appealed to this Court. This 
Court held that the bond could not be 
treated as a mortgage-bond as no witness 
was examined to say that Manjhuri had 
e.xecuted that bond in his presence. This 
Court, on the above ground, gave a perso- 
nal money-decree against Manjhuri on the 
14th June, 1904. 

It appears that some of the plaintiffs 
of the original suit transferred their share 
of the decree to .Mr. Christian, who did not 
join in the application for exectition of 
the decree. 

In Execution Case No. 213 of 19*2 
Gajadhar Prosad and Mahadeo Prosad, 
two of tile three decree-holders, applied 
for execution of the decree against Hindu- 
bashini, the legal representativ'^e of the 
judgment-debtor, Munjhuri. who died in 
1909, and sought to sell the properties 
which originally belonged to Sant Protap 
and then held by Bindubashini as the 
reversioner of Sant Protap. Bindubashini 
objected to the execution on the ground 
that the decree having been a personal 
decree against Manjhuri, the estate of her 
father was not liable for the satisfaction 
of the debt incurred by Manjhuri. 

The Subordinate Judge held that 
Manjhuri not having been sued in her 
representative character and the decree 
being a personal decree against her, the 
decree-holders had no right to execute 
that decree against the rev’^ersioner or 
against the estate left by Sant Protap- 
He further held that the meaning of 
S. so. Civil Procedure Code, was that all 
the decree-holders should join in the 
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application for execution and that as 
Mr. Christian had not so joined, the 
application was not maintainable. This 
order was passed on the r4th Decem- 
ber, 1912, and it is this order which has 
been appealed against by the appellants. 

It appears from tlie order of the Subordi- 
nate Judge that the appellants applied 
to him to adduce evidence to prove that 
the debts incurred by Manjhuri were for 
legal necessities. The Subordinate Judge 
did not allow this, on the ground that 
this would be making a new case in the 
execution department which was not the 
case in the plaint and that there was no 
issue framed with regard to legal necessi- 
ties. 

We are asked in this appeal to consider 
whether any new case was attempted to 
be set up by the appellant and to hold 
that the estate of Sant Protap was bound 
to satisfy the debts, as they were incurred 
for legal necessities. In order to discuss 
w’hether the appellant desired to set up a 
new case not made out in the plaint we 
have to advert to the plaint itself. 
In paragraph 2 of the plaint there 
is an allegation in most aistiuct terms 
that the debts were incurred by 
Manjhuri to pay off the debts due to other 
creditors, which Manjhuri contracted for 
paying the Government revenue and other 
Government demands and for meeting 
other necessary and legal expenses. It 
is, therefore, clear that the question was 
raised in the plaint, but a plaintiff cannot 
have questions decided unless the allega- 
tions are disputed. Manjhuri had no 
motive to dispute the allegation. If she 
had to pay, it made no difference to her 
whether the estate would have to pay 
after her death or not. For this very 
reason it seems that no issue was framed, 
but the question of legal necessity was 
no doubt raised in the plaint. 

The decree against Manjhuri was a 
money decree and a personal decree and 
hence the question resolves itself into 
this : either Manjhuri borrowed for 
legal necessities or she did not. If she 
did, the loan bound the estate and the 
respondent Bindubashini is her legal 
representative. If not, the loan was a 
private loan and the respondent is not 
her legal representative. 

I'he question whether the respondent 
is her legal representative or not, comes 
within the provisions of S. 47, Civil Pro- 
cedure Code. 


This question again turns on the fur- 
ther question whether the loan was for 
legal necessities. This question has 
never been decided. 

It is settled law that where the suit is 
founded upon a purely personal debt or 
contract of a Hindu woman with a limited 
interest in the estate, the estate is not 
bound to satisfy that debt. In order to 
bind the estate the suit should be so 
framed as to show that it is not merely a 
personal demand on the female in posses- 
sion, but that it is intended to bind the 
entire estate and the interests of all those 
who came after her. We have already 
obser'. ed that the suit in the present case 
was so framed, and the basis of that suit 
against her was that the estate which 
she held was bound and that she was 
compellable to pay not out of her own 
assets, but out of the estate. This is 
clear from paragraph 2 of the plaint. -\ 
Hindu woman who succeeds as heir, 
whether to a male or to a female, has not 
complete dominion over the property in* 
heriied by her, so as to enable her to alie- 
nate it otherwise than in case of necessity. 
This is no doubt the law, but there can be 
no doubt that the Government revenue 
and other Government demands are 
claims of Government on the land and 
the payment must be made by the estate, 
and if these payments cannot be made 
out of the income and money has to be 
borrowed to make them, the estate is 
liable to satisfy those debts. In the 
above circumstances, I am of opinion 
that the appellants are entitled to adduce 
evidence ro prove the legal necessities 
for which the debt was contracted. 

In disposing the application of the 
decree-holder the Subordinate Judge has 
referred to S. 50 of the Civil Procedure 
Code and has held that all the decree- 
holders should have joined in the appli- 
cation for execution, but this is not so as 
O. 21, R. IS. provides that if there are 
more than one decree-holder, any one 
of them niay, unless the decree imposes 
a condition to the contrary, apply ipi 
execution of the whole decree. It is 
admitted that the execution in the 
present instance was applied for by two 
out of three decree-holders for the whole 
decree. 

In the above circumstances, I am of 
opinion, that this case should be re- 
manded to the lower Court, with a 
direction that both parties should be 
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allowed to adduce evidence on the point 
whether the debt incurred by Manjhuri 
was or was not for legal necessities. If 
this is found in the affirmative Bindu- 
bashini must be held to be the legal 
representative and execution must pro- 
ceed against him. If it is not found in 
the affirmative, the application must be 
refused. Costs will abide the result. 
Hearing fee five gold inohurs. 

Coxe, J. — I agree. 

V.H./R.K. 

Case remanded. 
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JkNKINS, C.J. AND WOODROFFK, J. 

Kedar Nath A/itter — Defendant — Ap- 
pellant. 

V. 

Denobandhu Shaha and o/hers — Plain- 
tiffs— Respondents. 

Appeal from Original Civil Jurisdiction 
No. 42 of 1914, decided on 25th March, 
1915. 

(a) Limitation Act (9 of 1908), S. 20 — Pay- 
ment by cheque saves limitation. 

If a cheque be delivered to a payee by way of 
[>aynient and is received as such by him. it 
operates as a payment and is an e.xtinguishment 
to that extent of the <Iebt, subject to the condi- 
tion that if upon due presentation the cheque is 
not paid the original debt revives. 

Such cheque signed by a debtor and given in 
part-payment of tlie principal anti received by 
the creditor as such would save limitation as 
contemplated l)y the proviso to S. 20 of the 
Indian J. imitation Act. Mackenzie v. Tirtioen- 
f^aduthan, g Mad. 271, ref. to. [P. 580. C. 2.] 

(b) Civil P. C. (5 of 1908), O. 2, R. 2— Cause 
of action — Continuous account — Whole forms 
one cause of action and cannot be divided. 

Where there are dealings between two parties 
which give rise to a continuous account so that 
one item, if not paid, shall be united with 
another and form one continuous demand, the 
whole together forms but one cause of action 
and cannot be dl\ ided. ffonsey v. f'P'ordswort/t, 
(1856) 18 C. H. 325- foJb 

[P. 580, C. 2 X: P. 581. C. I.] 

S. R. Das and A. Kasu / — for Appellant. 

M. Zorab and B. L. Mittei — for Res- 
pondent. 

Jenkins, C. J. — The only question that 
arises in this appeal is whether a cheque 
given in part-payment of principal is 
sufficient to take the case out of the 
Indian Statute of Limitation having 
regard to the terms of S. 20 of that Act. 

The facts are not in dispute. And if 
the cheque is sufficient for the purpose of 
S. 20, then this appeal must fail. 


It seems to me clear that if a cheque 
be delivered to a payee by way of pay- 
ment and is received as such by him, it 
operates as payment and is an extinguish- 
ment to that extent of the debt, though 
this is no doubt subject to a condition 
subsequent that if upon the presen- 
tation the cheque is not paid the 
original debt revives. There is no sug- 
gestion in this case that the cheque upon 
presentation was not paid, in fact, it 
was : and so there was payment in the 
fullest sense of the term and thus a part 
of the principal of the debt has, before 
expiration of the prescribed period, been 
paid by the debtor to the creditor. 

'Then, it is said that the proviso to the 
section has not been complied with. 
That proviso is that in the case of a 
part-payment of the principal of a debt 
the fact of tlie payment must appear in 
the handwriting of the person making 
the same. If I am right in the view 
that the cheque actually was a payment, 
the very paj'meru was in the handwriting 
of the person making the same, I cannot 
for a moment suppose that this proviso 
was inserted as a sort of a trap to enable 
debtors to escape from the result of what 
thej* have done, and yet that would be 
the practical result of the argument 
advanced on behalf of the appellant. 

It seems to me that the words of the 
Act are amply satisfied by the circum- 
stances of this case, and I say thisj 
notwithstanding the decision in the case 
of Mackenzie v. Tiruvengadathan (i) 
which is capable of distinction from the 
present. 

A point was made before us as to the 
appropriation of payment and the nature 
of the plaintiffs’ claim. This has not 
been made a gr6und of appeal. But even 
if it had been, it seems to me that it is 
valueless. It rests upon the supposition 
that where, as here, there is a continuous 
account, there is a separate cause of 
action in' respect of each item. That 
seems to me to be quite opposed to the 
proper character of such accounts. I^* 
Bonsey v. Wordsworth (2), it is said on 
the strength of the previous authorities 
that “ where a tradesman has a bill 
against a party for any amount, in which 
the items are so connected together that 
it appears that the dealing is not intend- 
ed to terminate with one c ontract, but to 

(1) (1886)9 Mad. 371. 

(2) (1856) iS C. B. 335 = 4 W. R. 566. 
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t)e continuous, so that one item, if not 
paid, shall be united with another, and 
iorm one continuous demand, the whole 
together forms but one cause of action and 
icannot be divided. 

In my opinion the learned Judge 
was right in the conclusion at which 
he arrived. This appeal is dismissed 
with costs. 

Woodroffe, J.— I agree. 

V.B/R.K. 

Appeal dismissed. 
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MOOKERJEE AND ROE, JJ. 

Haradeb Das A^arwalla and oMers — 
Plaintiffs — Appellants. 

V. 

AnaTida Sheik and another — Defendants 
— Respondents. 

Appeal No. 132 of 1914, decided cn 
7th May, 1915, from the Order of Sub- 
Judge, Faridpur, dated 12th January, 1914. 

Civil P. C. (S of 1908), S. 102 and O. 41, R- 23 
«nd O. 43, R- 1 (b) — Suit of Small Cause nature 
below Rs. 500 — Remand order is not appealable. 

An appeal does not lie against an order of 
remand in a suit of the nature cognisable by a 
Court of Small Causes and valued ai les.s than 
Rs. 500, because a second appeal is not allowed 
against the decree of the iower Appellate Court 
in such a suit. (P. 581, C. i.] 

Phanindra Lai Maitra - for Appellants. 

Judgment. — This appeal is clearly 
incompetent. It is directed against an 
order of remand, made under R. 230! 
O. 41 of the Code, in a suit of a 
nature cognizable by a Court of Small 
Causes and valued at less than Rs. 500. 
If a decree had been made in the suit by 
the lower Appellate Court that decree 
would have been non-appealable under 
S. 102. Consequently, no appeal lies 
against the order of remand, for Clause (u) 
of R. I of O. 43 allows an appeal against 
an order under R. 23 of O. 41 re- 
manding a case, only where an appeal 
would lie from the decree of the Appel- 
llate Court. It may be observed that 
the pre-existing law in this respect has 
been changed by the Code of 1908. 
Under the Code of 18S2, an appeal was 
allowed against an order of remand by 
Clause 28 of S. 588, and it was ruled 
in a long series of decisions that this 
jight of appeal was not restricted by 


S. 5S6 : Kirte v. Bamjan (j), Ma/hura 
Nath Ghose v. A^obin Chandra Kufidu (2), 
Agandh Mahto v. Khajah AliuUah (3), 
Collector of Bijnor v. Jafar Ali Khan (4). 
Jhanday Lai v. Sarman Lai (5), Mahadev 
Narsingh Bdj'ho Keshav {6} and Chinna- 
tambi v. Chinnana (7). Now an appeal 
does not lie against an order of remand in 
a suit of a nature cognizable by a Court 
of Small Causes and valued at less than 
Rs. 500, because a second appeal is not 
allowed against the decree of the lower 
Appellate Court in such a suit. 

rhe result is that this appeal is dis- 
missed. 

V.U./R.K. 

Appeal dismissed. 

(1) (1884) 10 Cal. 523. 

(2) tiSc;7) 24 Cal. 774. 

(3) (>907) t,'. W. -V. S62. 

t4) (1S81) 3 .\ll. 18. 

( 5 ) (>^> 09 ) 21 All. 291. 

(6) (1S83) 7 liom. 292. 

(7) (1896) 19 Mad. 391. 
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Fletcher and Mullick, JJ. 

Biseshivar Ray Chowdhury - Plaintitf — 
Appellant. 

V. 

Judhisthir Nath and oi/iers — Defen- 
dants — Respondents. 

Appeal No. 3359 of 1912, decided on 
i2th February, 1915, from the .Appellate 
Decree of OlTg. Sub-Judge, ist Court, 
Backerganj, dated nth July, 1912. 

(a) Civil P. C. (5 of 1908), O. 2. R. 2— On ‘ re 

settlement' fresh cause of action arises— It is 
separate from one arising under the old lease. 

A ‘ re-seitlement,’ or new contract of lease, 
contemplates a new obligation and a new con- 
tract to pay new rent at^d is not the same cause 
of action as the rent which becomes due under 
the original contract for letting. 

[P. 582, C. I & 2.] 

(b) Bengal Tenancy Act (8 of 1885), Ss. 104-H 
and lll-A— Record of Rights — Court cannot go 
behind it to determine nature of tenancy. 

It is not open to a Court to go behind the 
Record of Rights to ascertain what, in fact, is 
the true nature of the tenancy between the 
parties. [P. 5^-' *.3 

(c) Bengal Tenancy Act (8 of 1885), Ss. 104-H 
and lll-A— Record of Rights prepared at settle- 
ment are conclusive unless challenged by suit. 

A Record of Rights, prepared daring the 
settlement of Government revenue under the 
provisions of Ss. I04-H and iii-A of the Bengal 
Tenancy Act, is conclusive, subject to the right 
of the tenant to bring a suit as mentioned in 
S. 104-H (3) of the Bengal Tenancy Act. 

CP.582, C. 2.1 
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Brojolal Chakravarli for Trailokko Nath 
Ghose for Appellant. 

Outinda Cbifi'an Sen — for Respondents. 

Fletcher, J. I'his is an appeal by the 
plaintiff against the judgment and decree 
of the Subordinate Judge. First Court. 
Hackerganj, var3 ing the decree of the 
Munsif. 

1 he suit was brought by the plaintift' 
to recover certain arrears of rent in 
respect of a piece of land situate in the 
limits of a Government khas ma/nil. d'he 
plaintirt obtained from the (jovcrnment 
what is known as a settlement of a por- 
tion of the land within the khas mahal. 

I hat settlement, or lease, expired in the 
year 1313: and then, in accordance with 
the usual practice, apparently the Govern- 
ment proceeded to le-settle the property 
with the tenants, and when that was done 
they granted a fresh settlement to the 
plaintiff. 1 he settlement to the defend- 
ants, who are the tenants, was for an 
increased rent, and the tenants were 
entered on the Record of Rights as 
tenants of one holding. Now the plain- 
tiff in 1316 instituted against the defend- 
ants a suit to recover arrears of rent down 
to 1313. I hat suit was decreed: then 
the present suit was instituted in 1318 
to recover rents from the date when the 

re-settlement with the plaintiff from the 
Government took place, namely. 1314. 
down to the date of the suit. 

The Munsif decreed the suit in full. 

On appeal to the learned Subordinate 
Judge, he varied the decree of the Munsif 
in two ways. First of all he held that 
the rent that had accrued due up to the 
year 1316 formed part of the same cause 
of action as that sued for in the other 
suit for rent, and that, therefore, under 
the provisions of R. 2-, O. 2, of the 
hrst Schedule of the Code of Civil 
Procedure, the plaintiff must be taken 
to have abandoned his right to sue for 
that portion of the rent. He further 
held that there were, in fact, two diff- 
erent tenancies in respect of the land 
and that the plaintiff was only entitl- 
ed to recover from the defendant No. i 
the proportionate amount of the rent. 

Against that decision the plaintiff has 
appealed to this Court. 

I have no doubt that the learned Sub- 
ordinate Judge is wrong on both points. 
What is called the re-settlement, that is, 
the new contract of lease, contemplates 
that there was a new obligation and a new 


contract to pay new and increased rent.^ 
I hat. clearly, is not the same cause of 
action as the rent which became due 
under the original contract for letting 
which expired in 1313. I am unablei 
to agree with the view taken b}' the 
learned Subordinate Judge with regard 
to that. 

I hen, on the second point, the appel- 
lant before us has urged, and I think 
rightly urged, that it was not open to the 
Subordinate Judge to go behind the 
Record of Rights prepared in this case.i 
1 hat Record of Rights was prepared! 
during the settlement of the Government 
revenue ; and, under the provisions of 
S. I04-H and under S. iii-.A of the 
Bengal Tenancy .Act, subject to the right 
of the tenant to bring a suit, as mention- 
ed in S. 104-H (3), the Record of Rightsj 
is conclusive. [ think the learned Sub- 
ordinate Judge was wrong when he went 
behind the Record-of-Rights to ascertain 
what, in fact, was the true nature of the 
tenancy between the parties. In my view 
the variation made by the learned Subor- 
dinate Judge in the decree of the Munsif 
is wrong, and I think we ought to allow 
this appeal and restore the decree of the 
Munsif with costs in all the Courts. 

Mullick, J. - I agree. 

V.B./R.K. 

Appeal allowed^ 
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Jenkins. C. j., mookekjee and 
Richardson, JJ. 

Krishen Doyal Gfr— Plaintiff — Appel- 
lant. 

V. 

Irshad Ali Khan and another — Defen* 
dants - Respondents. 

Letters Patent Appeal No. 4 of i9*3’ 
decided on 30th June, 1915, against the 
Decree of Walmsiey, J., dated 5th 
December, 1913. 

(a) limitation Act (9 of 1908), Art. 142 — Sale 
of estate in arrear of revenue under Bengal 
Revenue Sales Act (1859) — Proprietor dis- 
possessed — Suit for recovery of possession*^ 

Art. 142 applies. 

Where a share of an estate, being in arrear of 
revenue was sold by the Collector under Act XI 
of 1859 and was purchased by the defendant, 
who thereupon dispossessed the proprietor : 

Held, {Per Curiam), that Article 142 of the 
Limitation Act, 1908, governed the proprietor’s- 
suit for recovery of its possession. 

[P. 587, C. 2 & P. 592, C. 2.] 
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(b) Practice— Admittionf — Value of. 

Per /^niius. C. /.—The value in fact of that 
which is in form an admission must depend 
uDon the surrounding circumstances. 

[P. S86, C. I.] 

(c) Bengal Revenue Sales Act (11 of 1859), 

S. 33— Sale of estate not in arrear of revenue 
— Suit to set aside sale not necessary. 

Where there is no arrear of revenue in respect 
of an estate, there is no condition justifying its 
sale and a suit for setting aside the sale is not 
necessary. CP* 5 ® 7 » C. 2,) 

(d) Letters Patent— Clause 15—” Judgment 

Meaning of. , 

Per Mookerjee, /.—The term judgment as 
used in Clause 15 of the Letters Patent signifies 
what is now understood by the term decree 
or “order.” n W. K. 107 and 12 W. R. 4 Si>. ref. 

[P. 5S8. C. 2.] 

(e) Civil P C. (5 of 1903), S. 98— Appeal- 
Difference of opinion on tome points Practice. 

Where in an appeal the Judges of the Appel- 
late Court are agreed that the decree of the 
Court below is erroneous to a certain e.xtent, 
but as to the rest they are equally divided in 
opinion, the decree appealed from is bound to 
be reversed to that extent only but as to the 
rest it is confirmed under S. 98. Civil Procedure 
Code. Case-law discussed. (P. C. 2.) 

(f) Bengal Revenue Sales Act (11 of 1859), S. 33 
Applicability— Sale beyond statutory authority 
cannot prejudice the rigbu of proprietor. 

S. 33 of Act XI of 1859 applies not only 
where the sale has been irregularly conducted, 
but also where the sale has been illegal as held 
in contravention of an express provision for 
exemption, but the principle has no application 
where the property sold is not in arrear ; the 
existence of an arrear is a condition precedent 
to the exercise of statutory authority by the 
Collector. A sale which is beyond the statu- 
tory authority vested in a Collector cannot 
prejudice the rights of the proprietor. Case law 

discussed. [P* j) 9 -» ^* **3 

(g) Criminal P. C. (5 of 1898), S.145-Findiiig 
in order under S. 145 not admissible in evidence 
— Order admissible for limited purposes. 

A finding in the order of a Criminal Court 
under S. 145, Criminal Procedure Code, is not 
admissible in evidence, though the order itself 
is admissible for a limited purpose, namely, to 
show the parties in dispute, the land In dispute, 
and the person declared entitled to retain 
possession. 29 Cal. 187 (P. C.), rel. on. 

[P. S92, C. 2.1 

UmakaXi Mukerjee, Aiul Chandra Dutt 
and Sailendra Nath P^r/it — for Appellant. 

Joges Chunder Roy and Mahammad 
Mustafa Khan- for Respondents. 

Jenkins, C* J. — This suit was insti- 
tuted by Mohunt Krishna Doyal Gir 
against Irshad Ali Khan and Ali Nabi, 
and by the plaint a declaration is sought 
that the plaintiff is owner of 13 annas of 
Haria asU mai dakhili, Pargana Shergati 
under kobalas dated the 21st February, 
1888 and 2ist February, 1889, and under 
an ijara of 12th March, 1889 and a kobaln 
of the 2Sth July, 1904 is owner of i anna 


6 dams and 5 coioris and i/aradar of 
I anna 13 dams i^cowris. Jn other words, 
he seeks to establish his present right to 
16 annas in one capacity or the other and 
on the strength of this he prays that his 
possession of the 16 annas may he con- 
hnned or restored to him. T his suit was 
heard by the Subordinate Judge, tirst 
Court, Gaya, by whom it was dismissed. 
T'he appeal was heard by N.R. Chatterjea 
and Walmsley, JJ., who .agreed so far 
that they passed a decree in the plaintiff’s 
favour to the extent of the i anna 6 dams 
5 coivTis. But as to the rest they were at 
variance, for while Chatterjea, J.. was for 
decreeing the plaintiff’s claim in its 
entirety, U’alinsley, J., was for disallow- 
ing the rest of his claim. A decree was 
accordingly drawn up and signed in 
accordance with the view of Walmsley, J. 
The plaintiff has appealed from so much 
of the decree as is not in accordance with 
the concurrent judgments of both the 
learned Judges. Certain preliminary objec- 
tions were overruled and we have heard 
the case on the merits. 

In Pargana Shergati, Zilla Gaya, there 
is a taluka named Khaira which belonged 
in equal shares to Nabi Bukhsh Khan 
and Mohammed Bukhsh Khan. 

On the death of Nabi Bukhsh his 
8 annas admittedly devolved or was treated 
as having devolved as to 5 annas on his 
daughter Hussaini Bibi and as to 3 annas 
on Mohammed Bukhsh and his child- 
ren. It is common ground that the 
8 annas of Mohammed in certain villages 
forming a pan of T aluka Khaira passed 
to the plaintiff under the sale-deed 
of the 2isl February, 1888, that the 
5 annas of Hussaini so passed under the 
sale-deed of the 21st February, 1889. and 
that the remaining 3 annas passed for a 
limited interest under the ijara of the 
T2th March, 1889. The plaintiff maintains 
that among the villages that so passed 
to him was Harya Manar. This the 
defendant Irshad Ali Khan contests, and 
this dispute is the question involved in 
this litigation. Irshad Ali Khan claims 
to be the owner of Haria Manar by 
virtue of a revenue sale to the defendant 
Ali Nibi as his benamdar, and it is not 
disputed that he acquired this property 
unless the plaintiff is able to make good 
his claim that the property was assured 
to him and that it was included in the 
separate account opened in the name of 
his benamdar, Bishendhiri. 
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1 - irst then I will deal with the question 
whether Haria Manar did or did not 
pass to the plaintiff. 

'I'his has been treated in the discus- 
sion before us as dependant on the true 
construction of the sale-deeds of 21st 
February, 1888 and 1889. The parcels 
are described in the ffrst of these two 
deeds as follows 1 — 

*'8 aimas out of 16 annas of each of tiie 
Mouzahs, Chuahar, .Majhar. Dangrajaribigha, 
Mairakhap and Jaigir Haiya, Pargana Shergati, 
District Gaya, appertaining to Taluk Khaira mai 
with hamlets Chuck. Chukukats, Tola and 
Maijra known by distinct names or otherwise 
the touzi number and iumma suddar whereof 
are given below in the r/; map prepared 

by the compass which has up to date been held 
and possessed by me without the co partnership 
of or interference by any one else. ” 

And then there follow general words 
that may for the present purpose be dis* 
regarded. J'hen at the foot of the deeds 
are those words : — 

“ Mortgaged properties 8 annas >>uc of 
16 annas of each of the Mouzahs (i)Chuahar. 
(2) Majhar. (3) Dangrajaribigha, (4) Mairakhap. 
and (5) Jaigir Harya mat with hamlets, Chucks 
and Chakukats. known by distinct names or 
otherwise. Tolas and Maijras appertaining to 
Taluka Khaira, Pargana Shergati, District 

G i 1 

aya. 

I'hen there is this : — 

“Property sold — 8 annas out of i6 annas 
of each of the Mouzahs, Chuahar. Majhar. Dan- 
grajaribigha. Mairakhap and Jaigir Harja ap- 
pertaining to Taluk Khaira, Pargana .shergati. 
District Gaya.” 

The only other matter to which I need 
refer is the recital of a prior mortgage of 
“shares of Mouzah Jaigir Harya." .Much 
the same sort of description is to be 
found in Musammat Hussaini Bibi’s sale- 
deed of the 31st July, 1889. There is a 
recital of negotiations for the sale of 
S annas out of the entire 16 annas of 
Jaigir Harya and of shares of certain 
mouzahs. 

This is followed by a description of 
the parcels in the operative part of the 
sale-deed in these terms : '* 5 annas out 
of the entire 16 annas of Mouzah Jaigir 
Harya ’’ and so forth. In the descrip- 
tion of the property sold at the foot of 
the instrument is “ Five annas out of the 
entire 16 annas of Mouzah Jaigir Harya 
and so forth. Under the heading of 
Government Revenue of the property sold 
is written “Jaigir Harya, Rs. 33-15-0, “ 
and the description of the property at 
foot is “ Five annas of Mouza Jaigir 
Harya.” What then is it that passed 
under the description “ Mouzah Jaigir 
Harya ?*' To answer this it is necessary 


ffrst to go back to the Revenue Survey 
of 1843-44. There we ffnd two separate 
maps, one of Jaigir and the other of 
Harya. In these maps each is treated 
as a mouzah, Harya lying to the north 
and Jaigir to the south. 

1 he full name of Harya according to 
the map is Harya Bank Unair Chur- 
wadee Choor. Its area is shown as 786a. 
3r. 22p. The village is described as 
not inhabited and of the land only 
100 big/ias were cultivated, the rest being 
jungle. The area of Jaigir in its map is 
given as 3356. of which 400 highas are 
said to be cultivated. The village is 
described as inhabited. In the Mahal- 
war Register we ffnd grouped together 
Jaigir Harya, Soonwar Mai zamin Pirta- 
bal, and Pukureah zamin Churadih 
Chardaha suoum hissa as one unit with 
an area of 4,5 15a. -rr. 3p. J'he composi* 
tion of this area has become apparent in 
the course of the discussion before us. 
Separate maps of Soonwar and Pukureah 
have been produced by the respondents 
in which the areas of these two items 
are shown as 253 and 119 acres res- 
pectively and it is thus that the area 
of 4,516 acres is reached. In a word, 
then, this is what appears from an 
e.xainination of the Survey proceedings, 
hour separate maps are given of Jaigir 
Harya. Soonwar and Pukureah and to 
this extent they are treated as 4 dis* 
tinct mouzahs. But it further appears 
that in the Mahalwar Register they were 
grouped together as a single composite 
unit having a single area of 4,516 acres, a 
rigure which corresponds with the sum of 
the areas of the .several items Jaigir 
Harya, Soonwar and Pukureah. 'I’hough 
Jaigir and Harya are contiguous Soonwar 
and Pukureah are at some distance away 
from them, tlie one lying to the north- 
west and the other to the south-west of 
Jai gir Harya. 

•And it may be observed of these last 
two that as things stood at the survey* 
Jaigir was the more important by reason 
of its larger area and its being inhabited* 
So far then as the survey materials go 
they lend themselves to the idea that the 
expression Jaigir Harya would mean the 
two items of the composite unit bearing 
those names, Harya being in the nature 
of an appanage to Jaigir, the paramount 
member of the group. 

This brings me to certain registration 

proceedings. On the 26th April, 1877 
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application was preferred by Mohammed 
Bukhsh K-han for registration and muta- 
tion of names. One of the items there 
mentioned is 

“ Jaigir Harya Soonwar Bang zamin Chowad- 
dih S annas — Pukureah Chardaha zamtn ParUpi 
S annas.'* 

On this the record-keeper on the 27lh 
August, 1878 submitted his report, stating 
that the undermentioned areas were 
recorded with separate areas. Among 
these was 

“ jaigir Harya Soorbang zamin Partapi Puka- 
reah zamin Jorwadih Khurd i/6th share 4Si6a, 
ir. 3p." 

On the 24th of July, 1878 a joint 
hUsawari petition was presented in which 
Jaigir and Harya Monwar mixin zaTnin 
were separately described and it was 
followed by the Land Registration decree 
of the 28th April, 1S79 in which Mouzah 
Jaigir and Mouzah Harya Monwar are 
shown. On the 12th March, iS86il/wsrtm- 
mat Hussaini Bibi presented a petition 
for opening a separate account. 

.\mong the items in the Schedule to 
her petition is the following : 

“Mouza Jaigir Harya, Soorbang aamin 
Partapi Pukureah zamin of Chorwadih. ” 
The Government Revenue of the entire 
16 annas is stated to be Rs. loS odd and 
the applicants’ proportionate share 
Rs. 33-15, while the area is described 
as 4,516a. ir. 3p. This statement of the 
Government Revenue agrees with the des- 
cription in Mv^sammat Hussaini Bibi’s 
sale-deed while the area includes Harya as 
well as Jaigir. Moreover it is inconceiva- 
ble that the application should not have 
extended to Harya, and yet it only did 
so if Harya be included in the descrip- 
tion “ -Mouzah Jaigir Harya. ” On the 
loth July. 1888, after the purchase from 
Mohammad Bukhsh, Bishendhari Gir 
applied for registration. The name of 
the mouzah is given as Jaigir Harya. 
'The record- keeper’s report is that to 
Mahal Khaira appertained : “ Mouzah 

Jaigir Harya Monwar together with zamin 
and other mouzahs. ” 

The order to the record-keeper dated 
31SI December, 1888 directed entries to 
be made and the entry as to the 
proprietary right and share was ** 8 annas 
of Mouzah Jaigir Harya Monwar to- 
gether with zamin, ” a description that 
appears twice in the Schedule to the 
order. 

On the 7th June, 1889, after the 
purchase from Musammat Hussaini, 


Bishendhari Gir again applied for regist- 
ration and mutation of name. There 
the description is “ Mouzah Jaigir 
Harya ” which is repeated by the 
record-keeper. In a decree of the 
9th September, 1889 the specification 
of interest is “ 5 annas each Jaigir 
Harya Dangrajaribigha, «8:c. ” In an 
amended petition of i6th January, 1890 
the description is Jaigir Harya Monwar 
together with erazi. The sadar jama 
is given as Rs. 100 odd but the descrip- 
tion of the proportionate area is obvious- 
ly erroneous, and does not tally with the 
entire area which is correctly described. 
The error can probably be traced to a 
misplaced reproduction of what is shown 
in Hussaini Bibi’s petition. 

On the 5th June, 1890 it was ordered 
that separate accounts be opened. 
This was done after the record-keeper 
had reported that the petition fultill- 
ed the requirements of S. 70 and 
that the proportionate amounts of 
Government Revenue as stated by the 
petitioner were correct. The sadar jama 
of the joint share was reported to be 
Rs. 3.393-15-0, and that represents the 
difference between the Rs. 1,043*5-0 
show'n in Hussaini Bibi's petition as her 
proportionate share of Government Reve- 
nue and the sadar jama of Rs. 4,437-4-0 
shown in the endorsement on the back 
of that petition. 

On the 5th August. 1S93 Bishendhari 
Gir preferred a petition for the inclusion 
of Rs. 1,020-13-0. the nizamai for the 
separated share of ^lusammat Hussaini 
Bibi and others, in the O'maii share and 
the description there given is Mouzah 
Jaigir Harya.” 

Then there are the Registers of 1900. 
They are not the originals but transcripts 
and their value as throwing light on the 
problem before us is materially discount- 
ed by their manifest inaccuracy. 

Thus this Coliectorale Register gives 
79 acres as the area of Jaigir and 
4,516 acres as that of Harya though it is 
known that these areas were 3.356 and 
786 acres respectively. Moreover we 
further know that 4,5*6 acres was the 
area of the composite unit Jaigir Harya, 
Soorbang and Pakureah. Another in- 
stance of hopeless error in this new 
register is furnished by the area attribut- 
ed to Rahudag. 

In view of these matters I am not dis- 
posed to place any great reliance on the 
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fact that in this register there is separate 
mention of Jaigir Harya ^[anar and 
Harya Manar, or to regard it as materially 
assisting the defendant’s case. And I am 
the more confirmed in this view by the 
obvious and surer indication of the con- 
tents of these earlier registers ah'orded 
by the several reports of the record- 
keepcr.s to which I have alluded. 'I'he 
original registers are not forthcoming for 
they have been destroved. 

In the proclamation of the 2Sth April. 
IQ04. Jaigir Harya Manar annas is 
named and Harya Manar including the 
land i6 annas, and the same descriptions 
are found in the plaintiffs’ sale certificate 
of the 22nd September. 1904. But they do 
not appear to me to add anything to tlie 
strength of the case against the plaintiff 
in view of the earlier matters that I have 
narrated. If they were taken from the 
erroneous register as is surmised, the 
error gains nothing by repetition. 

A stronger circumstance, however, in 
the defendant’s favour is to be found in 
certain execution proceedings to which I 
will now allude. .A, suit on a mortgage 
had been instituted by one Baijnath 
Singh and others against Arohammed 
Bukhsh and others, of whom Bishendhari 
Gir was one. for the mortgage and suit 
included among other things the proper- 
ties purchased by him. The suit ended 
in a compromise under which the proper- 
ties purchased by Bishendhari were 
exempted from the operation of the 
mortgage and the decree was limited to 
the rest of the properties then in suit. 
Subsequently, Mohant Krishna Doyal 
Gir, the plaintiff in this suit obtained 
an assignment and on the 4lh of Sep- 
tember, 1907 applied for execution of 
the mortgage-decree. In his application 
he included among other items a 9 and 
odd annas share of Harya Manar maiza- 
min notwithstanding the exemption. 

This is not unnaturally claimed by the 
defendant as an admission that the 
exemption did not extend to Harya 
though it did to Jaigir, and that it is in 
form such an admission must, I think, be 
conceded. But the value in fact of that 
which is in form an admission, must 
depend on the surrounding circumstances ; 
and though we have no explanation from 
the witness-box of how Harya came to be 
included in this application of the 4th 
September, 1907 it is significant that the 
plaint in the present suit which specifi- 


cally and exclusively contends that Harya 
had passed to the plaintiff under tiie 
sale-deeds, was filed only two days later, 
on the 6th September, 1907. One may 
speculate as to the explanation, and 
wonder whether the inclusion of Harya in 
the execution application was due to a 
lack of care or an excess of caution, to 
an oversight or to a prudent design to 
have a second siring to the Mohant’s 
bow. but the materials before the Court 
do not permit of any sure conclusion as 
to this. .V comparison, however, of the 
dates to my mind is destructive of the idea 
that the execution proceedings amounted 
to any abandonment of the posi tion assert- 
ed by the plaintiff in this suit, or can be 
regarded as any real admission that 
Harya had not passed to the plaintiff. 
At its worst it is an indiscretion. But it 
is not enough for the plaintiff to show 
that Harya was assured to him : he must 
show a separate account in his favour. 
I'he Court's decision on this must be 
largely dependant on the view it may form 
as to the title. If title is not sbowm 
almost of necessity there could be no 
separate account. But if title be shown, 
there would in the circumsfcances of this 
case be a strong basis in favour of sepa- 
rate account, 

I have already described the plaintiff^s 
applications for separate registration in 
discussing what it was that passed to 
him. l-'rom those proceedings it is appa- 
rent that the applications and the orders 
thereon were appropriate and should 
have resulted in the separate registra- 
tion nought and directed. It is, however, 
contended that the actual entries made 
related only a Jaigir and not to Harya, 
and in support of this the defendant 
points more particularly to the heading 

Harya Manar” in the register and the 
absence of any entry in the plaintiff's 
favour. But as I hav'e already pointed 
out, this register does not purport to be 
more than a transcript of the register in 
which the original entries were made and 
is patently incorrect. 

And apart from that, even in this regis- 
ter the heading under which the plaintiff s 
name is entered is village Jaigir Harya 
Manar, and were it not for the 
entry “ Village Harya Manar 
it could hardly be doubted that the first 
heading referred to Harya as well as 
Jaigir and was the appropriate place for 
making the entries directed. How this 
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later eritrj' came to made does not 
clearly appear, though it may be easy to 
guess. But this at any rate seems clear, 
that it was not made until 1904 and an 
examination of the original register 
shows it was made after the entry of 
Jaigir Harya Manar. I'here is oral evid- 
ence as to Jaigir being popularly known 
as Jaigir Harya. but it is far from con- 
vincing and cannot be regarded as of the 
same value as the documentary evid- 
ence. This was fully recognized in the 
presentation of his case by the learned 
and experienced Vakii who represent- 
ed the defendant. And after all is 
said and done the salient facts stands 
out that apart from the recent register 
no instance can be pointed out where 
Jaigir alone is called Jaigir Harya. 

The conclusion to which I come is that 
the opening of a separate account in 
respect both of Harya and Jaigir was 
sought and directed, and that this was 
intended to be carried out and in fact 
was carried out by opening an account 
with the heading “ Jaigir Harya Manar ’’ 
or some such composite title. Therefore 
I hold that the plaintiff has established 
title to Harya and a separate account 
commensurate with his title. 

I have so far dealt with the title under 
the two kobalas of February 1888 and 
1889 and not with that under the ijara. 
And in view of the defendant’s admission 
before us 1 need not discuss this ijara 
and its operation, for it was conceded 
by the Vakil for the respondent that the 
title under the ijara would follow that 
under the kobalas. In fact the ijara title 
was in no way discussed by him. 

The next point made by the defendant 
is that the suit is barred by limitation 
inasmuch as it was not brought within 12 
years of the plaintiff’s dispossession. 

This is essentially a case where the 
Court’s view of possession would naturally 
be influenced by its view as to title. As 
the Subordinate Judge and Walmsley, J., 
thought title had not been establish- 
ed, it followed almost as of course that 
they considered possession not proved 
having regard to the circumstances of 
the case. Chalterjea, J., having come to 
a different conclusion as to title, differed 
naturally as to possession. And at this 
point I would digress for the purpose of 
pointing out that the parties placed much 
more ample materials before Ohatterjea, J*, 
and Walmsley, J., than before the Sub- 


ordinate Judge and of this we have reaped 
the benefit. 

There were proceedings under S. 145, 
Criminal ITocedure Code, and it was 
there held that though the present plain- 
titf’s men realized rent from the village 
down to the damhra of 1904, the defen- 
dant was in possession at the commence- 
ment of the proceedings under 8. 145. 
'i'his is the dispossession of which the 
plaintiff complains. 

The position as to possession is a 
simple one. The defendant does not, 
and indeed cannot, suggest that he was 
in possession before his purchase, and 
that was well within the period of 12 
years prior to the institution of this suit. 
At the same time there is absolutely no 
evidence that Mohammad Bukhsh and 
Hussaini were in possession during the 
period subsequent to the plainlitt s 
purchase. Such evidence as there is 
supports the plaintiff’s possession and in 
the view 1 take this is in accordance 
with the title. 

The Subordinate Judge and \^ alms- 
ley, J., ascribe much value to the absence 
of Harya tenants from the plaintiff’s side, 
but they seem to overlook that in the 
circumstances this was in accordance 
with their interest. 

On the other hand it is, I think, a just 
and shrewd remark of Chatterjea, J., that 
the admitted absence of a cutchery at 
Harya Manar for collection of rent is far 
more important than the evidence of any 
number of witnesses And I must say 
that the evidence of witnesses, who would 
account for the absence of their rent 
receipts by the action of the high winds, 
is not calculated to inspire confidence. 

As a final point the defendant suggest- 
ed that the suit should have been for 
setting aside the sale and if so framed, it 
would have been far beyond the statutory 
period of limitation. And in this con- 
nection Gobind Lai Boy v. Bamjanam 
Misser (i) was cited to us. But the 
argument overlooked or disregarded the 
fundamental distinction between the 
circumstances of that case and of this, 
and in particular failed to notice that if, 
as I hold, the plaintiff has made out his 
title to any separate account there was 
no arrear in respect of Harya and no 
condition justifying a sale. 

(1) (1894) 21 Cal. 70 = 20 I. A. 165 (P. C.). 
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1 he result then is that in my opinion 
the decree of W’almsley, J,, should be 
modiiied and a decree passed in the 
plaintitl s favour declaring his title as 
prayed and establishing his possession. 
The defendant must pay the costs of the 
suit and appeals including the costs of, 
and incidental to, the Colleclorate, docu- 
ments being brought to this Court for 
the purpose of the hearing of the appeals, 

Mookerjee, J. — I'his is an appeal by 
plaintiff in a suit for recoverj' or confir- 
mation of possession of land on declar- 
ation of title thereto under three convey- 
ances, dated 3ist February, i88S, 21st 
February, 1889 and 25th July, 1904, and 
a usufructuary mortgage dated 12th 
March, 1SS9. d'he trial Court dismissed 
the suit on the ground that the plaintiff 
had failed to prove his title and posses- 
sion. On appeal to this Court, Mr. Justice 
N. Chatterjea held that the plaintiff had 
proved his title and possession and was 
entitled to a decree in full. Mr. Justice 
\\ almsley held, on the other hand, that 
the plaintiff had proved his title by purch- 
ase to the extent of i-anna 6-dams i-cozvris 
share only under the conveyance of the 
25th July, 1904, and was entitled to a 
decree in respect thereof. These judg- 
ments were delivered on the 4th Septem- 
ber, 1913. On the 5th December, 1913, 
Mr. Justice Chatterjea directed that a 
decree be drawn up to the effect that the 
plaintiff do recover possession of i-anna, 
6-dams, 5 coivris share (as to which both 
the Judges were agreed that the decision 
of the primary Court was erroneous), and 
that the suit do stand dismissed as to the 
remainder of the claim. On the 22nd 
December, 1913, the plaintiff preferred 
the present appeal under Clause 15 of 
the Letters Patent. When this appeal 
came on for hearing on the 29th April 
last, two preliminary points were raised, 
one on behalf of the respondent, the 
other on behalf of the appellant. These 
objections were overruled as untenable. 
The respondent contended that the 
appeal had been lodged out of time, as 
the memorandum had been presented 
after the expiry of thirty days (the period 
prescribed in this behalf by the rules of 
the Court) from the date of the delivery 
of the judgments, and reference was made 
to the decision in In the matter of the 
petition of Huruck Singh (2) and Huruck 

(2) (iS6g) II W. R. 107. 


Singh v. Toolsee Ram Sahoo (3). There 
is plainly no substance in this conten- 
tion. The term ‘judgment' as used in 
Clause 15 of the Letters Patent signi- 
fies what is now understood by the 
term decree’ or ‘order.’ J'he decree in 
the present case was not drawn up till 
the 5th December. 1913, and the appeal 
was lodged within thirty days from that 
date. In any event, this is clearly a case 
where the Court should, in the exercise of 
its discretion, extend the period for pre- 
sentation of the appeal. There is conse- 
quently no substance in the preliminary 
objection taken by the respondent. The 
preliminary point raised by the appellant 
turned out on examination to be equally 
illusory. The appellant contended that 
the decree should have been drawn up in 
accordance with the judgment of the 
senior Judge, and referred to the decisions 
of Husaini Begam v. Collector of Muzaff- 
arnagar (4) and Jehangir v. Secretary of 
State (s). There is no foundation for this 
argument. The Judges of the Division 
Bench were agreed that the decree of the 
Subordinate Judge was erroneous in res- 
pect of the share covered by the conve- 
yance of the 25th July, 1904. With regard 
to this share, the decree was thus bound 
to be reversed under sub-S. (i) of S. 98, 
Civil Procedure Code. In respect of the 
remaining share, the Judges were equally 
divided in opinion; Mr. Justice Chatterjea 
thought that the decree should be revers- 
ed while Mr. Justice Walmsley thought 
that the decree should be affirmed. Conse- 
quently there was no majority in favour 
of a reversal of the decree, and to this 
extent, the decree was bound to be con- 
firmed under sub-S. (2) of S. 98, Civil 
Procedure Code, Appaji Bhivrao v. AV/tv- 
lal Khubchand ( 6 ), Sri Gridhariji A/aha-j 
raj Tickait v. Purushotum (7), Lola Surafa 
Prasad v. Golab Chand (S), Ashutosh Roy 
v. Harinarain Singh (9), Devachand v. 
Hirachand (10), Keshav Pandurang v. 
Vinayak Hari (ii)and Bammidi Bayya 
Naidu V. Bammidi Paradesi Naidu (12)* 
There was thus no room for the appU* 
cation of Clause 36 of the Letters Patent 

(3) {1869) 12 \v. R. 458. 

(4) (1889) 1 1 All. 176. 

(s) (>904) 6 Bora. L. R. rji. 

(6) (1878-79) 3 Bom. 204. 

(7) (1884) 10 Cal. 814. 

(5) (1900) 27 Cal. 724. 

(9) (1906) 3 C. L. J. 143. 

Do) (1889) 13 Bom. 449. 

(11) (1894) 18 Bom. 355. 

(12) (1912) 25 Mad. 216=10 I. C. 75. ' 
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and it follows that the decree has been 
correctly drawn up. But from another 
point of view, the objection taken by the 
appellant is unsubstantial. Even if it 
were well founded and we directed that 
a decree be drawn up in accordance with 
the judgment of the senior Judge, the 
defendant w’ould forthwith appeal from 
such decree, and on such appeal, the 
merits of the controversy would require 
examination. There is thus no escape 
ultimately from an investigation of the 
question in dispute between the parties 
- and that question in substance is, 
whether, under the deeds mentioned, the 
plaintiff purchased only one village Jaigir 
or two villages Jaigir and Harya and had 
these included in a separate account 
opened at his instance under the provi- 
sions of the Revenue Sale Law. 

The history of the title alleged by the 
plaintiff may be briefly narrated. On the 
2ist February, 1888, the plaintiff pur- 
chased from Mahomed Bux. one of the 
admitted proprietors of the disputed 
property, an eight-annas share in Jaigir 
Harya. On the 21st February, 1889, he 
purchased a five-annas share from 
Hussaini Bibi, another admitted proprie- 
tor. On the i2th March, 1889, he took 
a usufructuary mortgage of three'annas 
share from Mahomed Bux, who acted in 
this transaction for himself and on behalf 
of his infant children, who, it is not 
disputed, were jointly interested in that 
share. There were then proceedings 
before the Revenue Authorities for regis- 
tration of the name of the plaintiff and 
the separation of the share acquired by 
him ; to these reference will presently be 
made. On the 30th May, 1904, the resi- 
duary share of the estate was sold for 
arrears of revenue and w'as purchased by 
the defendant in the name of Ali Nabi. 
On the 2Sth July, 1904, the plaintiff pur- 
chased from Ali Nabi i-anna 6 damz 
^-cororis share of Jaigir and Harya, and 
with reference to this share, Chatterjea 
and Walmsley, JJ., have agreed that the 
plaintiff is entitled to succeed. No 
further reference need be made to this 
share, as there is not and could not have 
been an appeal by the defendant. The 
questions in controversy now are, Hrst, 
whether the plaintiff has, under the 
other transactions mentioned, acquired 
a good title to 13-annas share as pro- 
prietor, and to i-anna ii-darns i^-cowris 
share as usufructuary mortgagee, of 


both Jaigir and Harya, as the ])!.iiniiff 
asserts, or of Jaigir alone as the defend- 
ant contends ; and. secondly, whether, if 
the first question is answered in favour of 
the plaintiff, his share of Harya was con- 
stituted into a separate account as he 
maintains or remained merged in the 
residuary share as the defendant alleges. 

To determine what the vendors and 
mortgagors of the plaintiff intended to 
transfer and did transfer to him in 188S 
and 1889, we must look to the deeds 
themselves. 'I'he description given there 
maybe compendiously stated as Mouzah 
* Jaigir Harya.’ To ascertain the mean- 
ing of this expression, we must look back 
to the antecedent transactions in respect 
of Jaigir and Harya. ^^'e have in the 
first place the Revenue Survey Maps of 
1843-44 when the mouzahs comprised in 
Fergana Shergati were surveyed and deli- 
neated by Sherwill. M e find that at that 
time there were two mouzahs, Jaigir and 
Harya ; the latter lay towards the north 
of the former. Jaigir was an inhabited 
village and comprised 3,356 acres (equal 
to 5,370 bighas) : only 400 biqhas were 
cultivated and the rest were described as 
hill and jungle. Harya w'as uninhabited ; 
its area was 786 acres (equal to 1.269 
bighas) ; only 100 feig/zas were under culti- 
vation, the remainder was jungle. There 
is nothing to indicate that Mouzah Jaigir 
was at that time known by the appella- 
tion Jaigir Harya : on the other hand, the 
map of Harya show's that the southern 
portion thereof was in different parts 
known by different local names, Bank 
Unair Churwadee, Choor, which all 
appear on the map of Jaigir and in the 
heading of the map of Harya. Me next 
have proceedings before the Revenue 
Authorities of the Land Registration Act 
of 1876 had come into operation. The 
application by ISlahomed Bux for regis- 
tration of his name, made on the 26th 
April, 1876, treats Jaigir and Harya as 
distinct mouzahs ; but it is noteworthy 
that these two mouzahs are linked with 
tw'o others, namely, Sowa Bank and 
Pakuria and the aggregate area of the 
four mouzahs is stated to be 4»5i6 
acres. This has been verified before 
us and found correct on a reference to 
the Survey Maps of Sowa Bank (or Sooi- 
bang) and Pakuria ; the approximate 
areas of the four villages are 3,356, 786, 
253 and 1 19 acres respectively. No ex- 
planation is available at this distance 
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of time as to how the four mouzahs came 
to be linked together : what had trans- 
pired between 1S43 and 1877 is absolute- 
ly unknown. Two of these villages, 
namely, -laiglr and Harya, are conti- 
nuous to each other and may be deemed 
to lie between one set of boundaries ; the 
other two, however, were distinct and 
Separate parcels situated at some distance 
one to the north-west, the other to the 
south-west. But whatever the history of 
the matter may be, the fact remains that 
in 1877 Jaigir and Harya were treated as 
distinct mouzahs, though they were linked 
for revenue purposes with two other 
villages. The order for registration 
made by the Collector on the 28th April, 
1879 was in accord with the petition and 
shows Mouzah Harya separately from 
Mouzah Jaigir. We have not on the 
record the corresponding application and 
order for registration in respect of the 
share of Hussaini Bibi, but we have an 
application by her, dated the 12th March 
ii^86, for amendment of mistakes in her 
petition for separate account ; this appli- 
cation recites that errors had crept into 
the registration decree. In this appli- 
cation, the four mouzahs already mention- 
ed are linked together and boundaries 
are given as if they were all comprised 
within the same set of boundaries — 
which we now know is not a fact. It 
may be observed also that the northern 
boundary of Mouzah Jaigir Harya as 
given in this petition is at first sight mis- 
leading as it is stated to be Harna Chuk. 
No Harna Chuk is shown on the map of 
Jaigir at any portion of its northern 
boundary, but the word Chuk appears on 
the boundary to the north-west in the map 
of Mouzah Harya. Whether the north- 
ern boundary as given in the petition 
refers to this Chuk may be a matter for 
speculation ; but this much is clear that 
the Harya Chuk mentioned as the north- 
ern boundary is not Harya. All doubt on 
this point is removed by an examination 
of the original ; what is given as the 
northern boundary is either Harya Chuk 
or Harna Chuk while the mouzah where- 
of the boundary is specified is Jaigir 
Harya. This petition consequently lends 
no support to the theory that Mouzah 
Jaigir Harya meant Mouzah Jaigir 
alone and that towards the north of 
it lay Harya. Apart from this and 
irrespective of mistakes which may have 
been made in the application for separate 


account, it is indisputable that the des- 
cription Mouzah Jaigir Harya could not 
have been intended to mean Mouzah 
Jaigir alone, for the area is stated to be 
4.51b acres which is the area of all the 
four villages and not of three alone. Con* 
sequenily, the order of the Collector 
dated 24ih September, 1886 that separate 
accounts be opened, admits of one inter- 
pretation only, namely, that the separate 
account should include not Jaigir alone but 
both Jaigir and Harya. We have now 
reached a point of time when the transac- 
tions with the plaintiff commenced. The 
conveyanceofthe 21st February, 1888 des- 
cribes the property as Jaigir Harya ; this, 
in the light of what had proceeded, must be 
taken prima facie to mean both Jaigir and 
Harya. and the same interpretation must 
be placed upon the application of the 
purchaser, made on the loth July, 1888, 
for registration of his name. The order 
of the Collector dated 31st December, 
1888 is consistent with this view. We 
have next the conveyance by Hussaini 
Bibi dated 21st February, 1889, which, 
taken along with her application to the 
Collector in 1886 and the order thereon, 
must be deemed to cover both Jaigir and 
Harya. A different effect cannot be 
attributed to the application of the pur* 
chaser made on the 7th June, 1889 for 
registration of his name and the order 
thereon by the Collector dated 
September, 1889. It is needless to dwell 
at length on the usufructuary mortgage of 
the 12th March, 18S9, because, it is con* 
ceded, that it must be taken in the same 
sense as that ascribed to the conveyances. 
J’here comes ne.xt the application of the 
plaintiff dated i6ih January, 1S90 to 
open a separate account. The statement 
of area comprised in the share of the 
applicant is incorrect and appears to have 
been copied out from the previous 
applications of Hussaini Bibi dated 12th 
March, 1886 and 2rst February, 1889. 
But it is plain that the plaintiff intended 
to apply in respect of both Jaigir and 
Harj'a and that the order for separate 
account was made accordingly. A sugges- 
tion was faintly put forward that the 
revenue for the separate account was not 
correctly calculated ; no foundation h^ 
been laid in the evidence to support this 
assertion, nor can the question be raised at 
this stage by the defendant, who under S. 54 
of Act XI of 1859 bas not acquired any 
rights which were not possessed by the 
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previous owners of the residuary share 
purchased by him. The distribution of 
revenue was made after notice to all the 
proprietors and they did not challenge 
the order of the Collector by way of 
appeal to the superior Revenue Authori- 
ties or otherwise. The result was that 
the order for separate account was made 
and has been given effect to ever since 
the 5th June, iS^o. On the 5th August, 
1S93, the plaintiff found that the separate 
account of Hussaini Bibi must be closed ; 
he himself had acquired shares both out 
of the separate account and the residuary 
estate, and after his share had been 
constituted into a separate account, what 
remained in the separate account of 
Hussaini Bibi had to be thrown back 
into the residuary estate. This was done 
accordingly on the 21st July, 1S94. What 
then was the position of the parties at 
that time ? The plaintiff had, by succes- 
sive transactions, become the proprietor 
and the mortgagee of both Jaigir and 
Harya ; on this point, I cannot, on the 
deeds and on an examination of the his- 
tory of the title to the property, entertain 
reasonable doubt. This view is strengthen- 
ed by the entries in the Mahalwar and 
Mouzawar Registers, and by the hissa- 
luari petition signed by all the proprietors 
and presented to the Collector 011 ihe 
24th July, 1878 in the proceeding by 
Mahomed Bu.x for registration of his 
name. Against all these documents which 
converge to a conclusion in favour, of the 
plaintiff, we have oral evidence of an 
unreliable and inconclusive character 
adduced by the defendant to show that 
Jaigir was popularly known as Jaigir 
Harya while Harya was known by 
its own special name. But the case for 
the defendant is founded really on what 
are called the Intermediate Register and 
the O Register, which it is said show 
two distinct mouzahs, namely, Mouza 
Jaigir Harya Manar and Mouzah Harya 
Manar ; the former, it is contended, 
includes Mouzah Jaigir only and the latter 
Mouzah Harya; the plaintiff is registered 
in respect of the former but not with 
regard to the latter. This D Register is 
unreliable and contains grave errors ; 
it is not the original register, but 
a copy prepared so late as 1900 from 
vernacular records which have now been 
destroyed. The contents of the original 
papers are unknown, but it is clear that 
they must hav'e contained entries different 


from what we find in the present regis- 
ter. The proceedings before the Revenue 
.-Vuthorities from 1877 onwards, parti- 
cularly the registration decrees and the 
orders for separate accounts were presum- 
ably carried out in the Collectorate. 
The result of those proceedings is entirely 
inconsistent with the 1 ). Register as it 
now stands. No trace can be found in 
those proceedings or order that Mouzah 
Jaigir was called Jaigir Harya and that 
Harya was again separately called by its 
own name. It would not be right to hold 
that this register supersedes and nullifies 
the effect of the long series of proceed- 
ings before the Revenue Authorities, 
specially when we find that it contains 
serious errors the origin of which cannot 
be explained. For instance, the state- 
ment of area of what is called Jaigir 
Harya and Harya is in each case entirely 
wrong ; in the former instance, it is 79 
acres ; in the latter case, it is 4,516 acres 
which is the area ot the four villages 
previously mentioned. A similar error 
has been discovered in respect of at 
least one other mouzah ; the register 
shows that Kahudag comprises only 201 
acres while the survey map shows its 
area as 2,009 acres. The truth obviously 
is that the first entry in the register, 
namely, Mouzah Jaigir Harya includes 
both Jaigir and Harya, and that the 
much later entry about Harya alone must 
be ignored ; how and when the second 
entry came to be made has been left 
wholly unexplained. Much stress has 
also been laid on behalf of the defendant 
upon an application for execution of a 
mortgage decree made by the plaintiff 
two days before the institution of this 
suit. The plaintiff made this application 
as assignee of a decree obtained on the 
nth .A-ugust, 1896 by one Baijnath 
against Mahomed Bux on foot of a 
mortgage, dated i6th March, 1887. The 
Schedule to the mortgage included all 
the mouzahs of Taluk Khaira, which 
admittedly comprises the disputed pro- 
perty. The plaintiff in his application for 
sale of the mortgaged properties men- 
tioned Harya. On this circumstance the 
argument is based that Harya could not 
have belonged to the plaintiff. This con- 
tention is fallacious : the fact when taken 
most strongly against the plaintiff amounts 
to a statement apparently in conflict 
with his present claim ; how it came to 
be made, has not been explained in 
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evidence and one is.left to speculate whe- 
ther it was made by oversight, possibly 
reproduced from a previous application 
by the decree-holder or whether it was 
made deliberately as an ultimate resource 
in the event of failure of this suit. \Vhat- 
ever the real explanation may be, the 
statement does not amount to abandon- 
ment of his rights by the plaintiff does 
not negative the effect of the other 
evidence on the record. It consequently 
follows that the predecessors of the 
plaintiff owned both -Taigir and Harya, 
that they intended to transfer and did 
transfer both the properties to him, and 
that at his instance, the mouzah was 
included in a separate account distinct 
from the residuary share purchased by 
the defendant at the sale for arrears of 
revenue. Rut it has been argued on 
behalf of the defendant that even if this 
view be well founded, it was obligatory 
upon the plaintiff to have the sale set 
aside within one year from the date 
thereof, as the proclamation under S. 7 
of Act XI of 1S59 and the sale-certificate 
granted on the 32nd September, 1904 
show, that the Collector intended to sell 
and did sell the disputed property. 
Reliance has in this connection been 
placed upon the decision of the Judicial 
Committee in Gobind Lai Boy v. Ram- 
iannm Misser (i). This argument is 
jclearly fallacious. No doubt, S. 33 of 
j/Vet XI of iSs9 applies not only where 
ithe sale has been irregularly conducted 
|but also where the sale has been illegal 
;as held in contravention of an express 
provision for exemption. But this 
iprinciple has no application where the 
'property sold is not in arrear ; the 
existence of an arrear is a condition 
precedent to the exercise of statutory 
authority by the Collector; Balkishen 
Das V. Simpson (13), Harkhoo Singh 
V. Bunsidhur Singh (14), Jogendra 
Mohan Sen v. Uma Nath Gtiha (15), 
Mahomed Jan v. Gunga BisJuin Singh (16), 
Ganga Per shad v. Irshad Ali (17), Hamid 
Hossein v. MukhdumBaza (18) and Indra- 
mani Dasya v. Priyanath Chakravarti (19). 
In the case before us, Mouzah Harya was 


(13) (1898) 25 Cal. 833 = 25 I. A. 151 (P. C.). 

(14) (1898) 25 Cal. 876. 

(15) (1908) 35 Cal. 636. 

(16) (1911) 38 Cal. 537 = 10 I, C. 272 (P. C.). 

(17) (1912) 13 I. C. 959- 

(18) (1905) 32 Cal. 229. 

(19) A. I. R. 1914 Cal, 58 = 21 I. C. 953. 


not in arrear, as it formed no part of the 
residuary estate. If the officers in the 
Collectorate erroneously supposed that 
Harya was comprised in the residuary 
estate and under this impression, exposed 
it for sale, the sale was clearly beyond 
the statutory authority vested in the 
Collector and could not prejudice the 
right of the plaintiff. 

The question of possession finally re- 
quires consideration for the determination 
of the question of limitation. 'I'he case 
is clearly within the scope of Article 142 
of the Schedule to the Indian Limitation 
Act. The plaintiff must prove that hei 
was in possession within 12 years of the! 
institution of the suit. He relies upon a 
statement, in an order under S. 145, 
Criminal Procedure Code, made on the 
gth December, 1905 in a proceeding 
between him and the defendant, to the 
effect that he was dispossessed in Sep- 
tember, 1904. This finding in the order 
of the Criminal Court is not admissible, 
though the order itself is admissible for a 
limited purpose, namely, to show the 
parties in dispute, the land in dispute and 
the person declared entitled to retain 
possession, as explained by Lord Lindley 
in Dinomojii Choxudhrani v. Brojo Mohini 
Ghoxvdhrani (20). We are accordingly 
thrown back upon the oral evidence of 
possession. Here we have oath against 
oath. The witnesses for the plaintiff seek 
to prove his possession down to 1904- 
The defendant does not allege that he 
was in possession before his title accrued 
by purchase at the revenue sale in igo4- 
Consequently we have to see whether the 
plaintiff was in possession as he asserts 
or his vendors and mortgagors were 
in wrongful possession. There is no 
evidence to show that they had such pos- 
session. They had admittedly parted with 
Jaigirand delivered possession to the plain- 
tiff ; if thereafter they retained posses- 
sion of Harya contrary to their deeds, they 
would presumably require a. cutchery \ti 
Harya ; there is no trace of such a collec- 
tion office in that village. Stress has been 
laid on the fact that the tenants of Harya 
had not been called by the plaintiff ; the 
answer is that they are now under the 
influence of the defendant, and it does 
seem probable, as suggested by the 
plaintiff, that these tenants have paid no 
rents to either of the claimants since tho 

(20) {1902) 29 Cal. 187 = 29 I. A. 24 (P.C.). 
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dispute broke out. I accept the evidence 
of the plaintiff that he was in possession 
till dispossessed by the defendant after 
the revenue sale of the residuary estate 
in 1904. The inference follows that the 
plaintiff has established his title and 
possession as set out in the plaint. 1 he 
result is that this appeal must be allowed 
and the suit decreed with costs both here 
and in the Court below. The costs in 
this Court must include the costs of the 
two hearings and the cost of obtaining 
the additional evidence from the Collec- 

torate. . , • . 

Richardson, J. — 1 have arrived with- 
out any hesitation at the same conclusion 
and for similar reasons. 

V.B./R.K. , „ 

Appeal allowed. 
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Amhica Charan 
Appellant. 


Das — Defendant — 

V. 


Harinath Das and Plaintiffs — 

Respondents. 

Second Appeals Nos. 163 and 164 of 

1913. decided on 26th March, 1915. 

against the Decree of Sub-Judge, Khulna, 

dated 28th November, 1912. 

Principal and Agent— Two of five brothers took 
up management of joint property for improve- 
ment under an agreement — Relationship of 
principal and agent subsists — Manager bound to 
exercise reasonable care and diligence— Payment 
of revenue is for upkeep of the estate. 

Where by agreement two of the five brothers 
agreed to take over the management of their 
joint property for a period of five years for the 
improvement and upkeep of the estate: 

//dJ, that the relationship of principal and 
agent created by the agreement must not be 
overlooked and that the managers are under 
a legal duty to exercise reasonable care and 
diligence in the management of the estate. 

A payment on account of the Government 
revenue of an estate isa payment for the upkeep 
of the estate. [P. 594. C. i.] 

Surendra Chandra Sen and Hemendra 
Chandra Sen — for Appellant. 

Nares Chandra Sen Gupta — for Res- 
pondents. 

Richardson, J. — By an agreement, 
dated x7th Chaitra 1315 B. S., two of 
five brothers agreed to take over the 
management of their joint property for a 
period of five years from the ist Baisakh 
1316 to Chaitra 1320. The case was 

1916 Cal .— 75 & 76 


argued before us with sole reference lo 
Clauses of the agreement. In that clause 
the management is expressed to be toi 
the ** improvement and upkeep ” of the 
estate. The managers were to take two- 
fifths of the profits and to be liable for 
iwo-fifths of the profits and expenses, the 
remaining three-fifths of the profits and 
expenses being respectively payable to 
and by the other three brothers who 
renounced their rights of management 
during the period in question. The clause 
ends as follows : — 

“ If for ihe protection of the property the 
managers are required lo pay any money in 
advance they shall make such payment and pro- 
tect the property and they will be afterwards 
entitled to recover the same with interest ; if the 
managers fail to pay the profits in proper time 
they shall be bound lo pay the same with 
interest. “ 

'I'he plaintiff in this suit is one of the 
two managers and the defendant No. 2 is 
the other. It appears that the estate 
stands in the Collectorate in the name 
of the plaintiff, and that a certificate 
having been issued against him he 
was compelled to pay the sum of 
Rs. 1,256-6-0 on account of arrears of 
Government revenue due in respect of 
the year 1910. The payment was made 
on the 28th March, 19 ii and on the 19th 
April following he brought this suit for 
contribution against his brothers. He 
obtained a decree in the Court of first 
instance which was confirmed by the 
learned Subordinate Judge in the Court 
of Appeal below. Two of the brothers, 
the defendant No. i and the defendant 
No. 2, have preferred appeals ^Nos. 163 
and 164 of 1913) to this Court. 

For the defendant No. i it is argued in 
effect that the Government revenue was 
payable in the first instance by the plain- 
tiff and the defendant No. 2 as managers 
out of collections which they made or 
ought to have made from the estate and 
in the circumstances a claim for contri- 
bution is untenable. There is undeniable 
force in this argument. It is not suggest- 
ed that the agreement of 17th Chaitra 
1315 was for any reason invalid. As the 
suit is framed, the plaintiff can only suc- 
ceed by bringing his case within the terms 
of S. 69 of the Contract Act ; — 

“ A person who is interested in payment of 
money which another is bound by law to pay, 
and who, therefore, pays it, is entitled to be re- 
imbursed by that other.” 

No doubt in a sense all the brothers 
were responsible for the Government 
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revenue and the paj-ment made by the 
plaintiff was made on behalf of them all. 
But the relationship of principal and 
.agent created by the agreement must not 
'be overlooked. The managers were under 
a legal duty to exercise reasonable care 
|and diligence in the management of the 
;estate. As both Courts below Iiave held, 
a pa3 ment on account of Government 
irevenue is a payment for the upkeep of 
ihe estate and it is difficult to see how the 
mianagers or either of them can recover 
anything on account of such a payment 
;unless and until they or he shows that he 
is entitled as agent to charge his princi- 
!pals. The plaintiff has not attempted to 
prove anything of the kind. He has 
simply ignored his obligations under the 
agreement, as to which the plaint is 
entirely silent. As between the plain- 
tiff and the defendant No. i, there- 
fore, it is not shown that the latter 
was legally bound to make the pay- 
ment in respect of which contribution is 
sought. On the contrary the presump- 
tion is that as between the parties, 
the plaintiff and the defendant No. 2 
are the persons primarily responsible and 
no attempt has been made to displace 
that presumption. 

As to the concluding part of Clause 8 
of the agreement it is obvious that the 
payment of arrears of Government revenue 
cannot be regarded as a payment in 
advance, at any rate until it is shown that 
there were no assets from which a pay- 
ment could have been made in the 
ordinary course. What seems to have 
been contemplated by advances was ex- 
penditure on account of improvements. 

As to the case of defendant No. 2, here 
again it is difficult to see how a claim for 
contribution can be maintained on the 
footing adopted in the plaint. it is im- 
possible to say what the relative rights 
and obligations of the plaintiff and the 
defendant No. 2 may be, without refer- 
ence to what took place under the agree- 
ment and such questions as the actual 
control which both or either had over 
the assets. 

In my opinion no claim for contribution 
can be maintained in the suit as framed. 
The appeals, therefore, succeed and the 
suits must be dismissed with costs here 
and in the Courts below’. 

MuUick, J. — I agree. 

V.B./R.K. 

Appeals allowed. 
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Richardson and Mudlick, JJ. 

Nahog/iaii Badhai and o^//ers— Defend- 
ants — Appellants. 

v. 

Raghu Nath Batni and others — Plain- 
tiffs — Respondents. 

Second Appeal No. 1104 of 1912, decid- 
ed on 15th April, 1915, against the deci- 
sion of Dist. Judge, Sambalpur, dated 
13th February, 1912. 

(a) Limitation Act (9 of 1908), Arts. 14 and 120 

10 S* 83, C. P. Land Revenue Act of 

1881 IS governed by Art. 120 and not Art. 14. 

A suit under S. S3 of the Central Provinces 
Land Keveime Act is governed by Art. 120, and 
not by Art. 14 of the Schedule to the Limitation 
Act, 1908. (;p, c. 2.J 

(b) C. P. Land Revenue Act (18 of 1881), 
Ss. 68, 72 and 83 — Suit for amendment of settle^ 
ment entry showing defendant as permanent 
tenants instead of mortgagees — Settlement 
officer must have acted under either S. 68 or 72 
and S. 83 applies. 

Where a di.sputc related to an entry made by 
a Settlement Officer in a Record of Rights pre- 
pared under Chapter VI of the Central Provin- 
ces Land Revenue Act and the appellants were 
described as shikmi ^aontias or permanent 
tenants under the plaintiffs, who were ihe gaoit- 
atlas of the village, and a suit was instituted 
by the plaintiffs under S. 83 of the Land Reve- 
nue Act to have the entry amended so that 
the appellants might be described as mortga- 
gees and not as permanent tenants: 

that the Settlement Officer acted either 
under S. 68 or S. 72 of the Act in deciding the 
question between the parlies or in making the 
disputed entry in tne Record of Rights, and 
that under S. 83, the Civil Court had jurisdic- 
tion to review his decision or the entry. 

[p. 596. c. 1.3 

(c) C. P. Land Revenue Act (18 of 1881 )> 

Ss. 83, 120 and 152 — Scope of — Suit under S. 83 
is declaratory and decree cannot be executed*^ 
Deputy Commissioner is alone competent to 
amend settlement entry— Civil Court cannot. 

The provision of S. 120 shows that a suit 
under S. 83 is in the nature of a declaratory suit 
and that inspite of the express provisions of the 
section, a Civil Court can only declare that an 
entry is erroneous and how it should be amended, 
but it cannot execute its decree by bringing the 
Record of Rights into Court and alteringit. The 
decree has to be taken to the Deputy Commis 
sioner. This conclusion is confirmed by S. i 5 -» 
Clause (d), which deprives the Civil Court of 
jurisdiction over certain matters including correc- 
tion of entries or revision of record under 
Ss. 120, 121 and 122. 18 Bom. 244 ; 30 Cal. 20 

and 29 Cal. 367, ref. to. (P. 59S» C. 2.] 

Sarat Chandra Boy Chowdhury and 
JDhirendra Krishna Bay for Gobinda 
Chandra Chakravarty — for Appellants. 

Satis Chandra Ghos^—lox Respond" 
ents. 
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Richardson. J — This is an appeal 
from the decree of the District Judge of 
Sambalpur, confirming the decree ot the 
Subordinate Judge of the same District. 

The land in dispute is situated in the 
District of Sambalpur and m matters 
pertaining to the land revenue is governed 
by the Central Provinces Land Revenue 
Act (XVllI of i88i). The dispute relates 
to an entry made in a Record of Rights 
prepared under Chapter VI of that Act.. 
The entry describes the appellants as 
shi/imi gaontias or permanent tenants 
under the plaintiffs, who are the gaontias 
of the village. At this stage of the 
litigation it is very properly conceded 
that if it is open to the plaintiffs to 
contest the correctness of the entry, the 
entry is wrong, the lease granting the 
appellants a permanent tenancy having 
been judicially set aside. On the other 
hand it is not denied that the appellants 
are entitled to possession as mortgagees. 
In substance, therefore, the plaintiffs seek 
to have the entry amended so that the 
appellants may be described as mort- 
gagees and not as permanent tenants. 

The suit was instituted by the plaintiffs 
and dealt with by the Courts below as a 
suit under S. 83 of the Land Revenue 
Act. On that footing the principal ques- 
tion which arises is, whether a suit under 
S. 83 is subject, as regards limita- 
tion. to Art. 14 or to Art. 120 of the 
Schedule of the Limitation Act. Article 14 
Applies 

‘‘to suits to set aside any actor order of an 
officer of Government in his official capacity” 

and the period of limitation provided is 
one year from the date of the Act or 
order. Under the omnibus Article 120 
the period of limitation is six years from 
the time when the right to sue accrues. 
S. 83 enables a suit to be brought to have 
entries in the Record of Rights relating 
to certain specific matters “cancelled or 
amended.” We are not concerned with 
the rest of the enabling clause or with 
the two provisos. For the appellants it 
is contended that an entry in a Record of 
Rights is an “act” or “order” of a 
Government Officer and that as S. 83 in 
effect authorises the Civil Court to set 
aside such act or order in certain cases, 
the present suit if it falls within the 
section, must be governed by Art. 14. 
The argument is directed to the distinc- 
tion suggested by reported cases between 
a power on the part of the Civil Court to 


Nath (Richardson, J.) Calcutta 5 ‘J 5 

make a decree which is merely decla- 
ratory of the plaintiff s rigiits and a mere 
basis for further proceedings before some 
Revenue or other officer and a power to 
make a decree which positively sets 
aside and nullifies something which an 
officer of Government has done. In illus- 
tration reference may be made to A^in 
Bindh v.AIokun Bikram B^iah (i) and 
Parbati Nath v. Pajmohuii Dutt (2). The 
appellants would have it that the decrees 
made below are decrees of the latter class, 
and if it be assumed that the disputed en- 
try is an act” or order’' which has been 
set aside, the language of S. 83 lends 
some colour to the contentions advanced. 
But S. 83 must be read, in my opinion, 
as the lower Courts have read it, with 
Ss. 120 and 152. The Record of Rights 
in question has been made over to the 
Deputy Commissioner and S. 120 gives 
the Deputy Commissioner power in such 
case to correct any entry on certain 
grounds of which one is the following : 

" {b) that by a decree in a suit brought under 
S. 83, it has been declared to be erroneous.” 

This provision shows that a suit under 
S. 83 is in the nature of a declaratoryi 
suit and that though the section speaks'i 
of a suit under it as a suit to have an 
entry cancelled or amended, the Civil 
Court can only declare that the entry is 
erroneous and how' it should be amended, 
but cannot execute its decree by bringing 
the Record of Rights into Court and 
altering it. d’he decree has to be taken 
to the Deputy Commissioner. This con- 
clusion is confirmed by b. 152, Clause (b), 
which deprives the Civil Court of juris- 
diction over certain matters including 

“ (12) correction of entries or revision of 
records under Ss. 120, 121 and 122. 

No case precisely in point was cited at 
the Bar, but perhaps the case most in 
point is that of Paki Ghulam Mohidin v. 
Sajnak (3). In my opinion the suit is 
not governed by Article 14 but by 
Article 120 and is within time. 

A further point however was taken 
before us. It was not taken in the Courts 
below but as it raises a question of 
jurisdiction we have to notice it. It is 
now suggested that the suit is not within 
S- 83 at all and that the Civil Courts had 
no jurisdiction. Under S. 83 a Civil 
Court has jurisdiction in respect of 


(1) (19031 30 Cal. 20. 

(2) (1902) 29 Cal. 367. 

(3) (1894) 18 Bom. 244. 
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entries as to any matter referred to in 
S. 78. S. 78 again relates back to 
a number of sections of which Ss. 68 
and 72 may be mentioned. S. 68 
directs the Settlement Officer to ascertain 
the persons who are in possession as 
proprietors of each ma/ial. By defini- 
tion the word ‘ proprietor ’ includes for 
most purposes a ‘ gaontia' [S. 4. 
Clause 8(a)J and is also to ‘ be deemed to 
include an assignee of proprietary rights ’ 
(Explanation H of S. 4-A). An inferior 
proprietor is not, as such, a tenant” 
(S. 4. Clause 14). Now, if a permanent 
tenure-holder such as a shikmi gaontia 
is in respect of his tenants a proprietor, 
though, it may be, an inferior proprietor, 
the question whether the defendants are 
in possession as permanent tenure-holders 
or merely as mortgagees, is apparently 
within the scope of S. 68. It seems 
reasonable facie that the section 

should extend to the ascertainment of 
the character of the proprietary posses* 
sion and the language seems sufficiently 
wide to admit of a construction which 
would bring such a question within its 
scope. Under S. 72, again, 

’•the Settlement Ufficer is to ascertain and 
record for each mahal the status of all tenants 
occupying land therein, the lands respectively 
held by them, the conditions on which they res- 
pectively hold such lands, and the rents (if any) 
payable by them respectively." 

Under this section the question w^hether 
a particular person is or is not a tenant 
is a question which must be open to the 
Settlement Officer in connection with the 
entries which the S. 72 requires to be 
made. The determination of that question 
is a necessary preliminary. If, therefore, 
a permanent tenure-holder is^wa the sup- 
erior landlord a “ tenant,” the Settlement 
Officer had jurisdiction to decide for the 
purpose of the preparation of the Record 
of Rights whether defendants could pro- 
perly lay claim to such a status. The 
conclusion is that in deciding the question 
between the parties or in making the 
disputed entry in the Record of Rights 
the Settlement Officer acted either under 
S, 68 or S. 72 and his decision, or the 
entry, was open to review by the Civil 
Courts under the terms of S. 83. The 
contention to the contrary urged for 
the first time in this Court, therefore, 
fails. 

The decrees of the Courts below are 
in a proper declaratory form and in the 


result this appeal must be dismissed 
with costs. 

Mullick, J. — I agree. 

V.K./R.K. 

Appeal dismissed. 
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Richardson and Mullick, JJ. 

Tepu Mahammad — Plaintiff — Appel* 
lant. 

V. 

Tefayit Mahammad and others — Defen- 
dants — Respondents. 

Second Appeal No. 3922 of 1913* 
decided on loth February, 1915, against 
the Decree, of Sub-Judge, Jalpaiguii, 
dated 21st .May, 1913. 

(a) Practice — Issue— Raising of new issue in 
appeal is dangerous. 

It is always dangerous to allow a new issue to 
be raised at the appellate stage. 

[P. 597. C. I & 2 .] 

(b) Ejectment — Defence — Lease by /iw/o 
landlord in possession would be good defence 
to ejectment suit by true owner. 

Where a person has been in possession of a. 
particular estate or a particular portion of an 
estate as d£ farto landlord, raiyats settled by 
him on the land would have a good answer to a 
suit for ejectment brought by the true owner. 

[P. 597, C. tJ 

(c) Transfer of Property Act (4 of 1882), 
S. 107 — Encroachment by tenant enures to the 
benefit of landlord — Tenant continues as tenant 
of his landlord of the encroached portioo»»True 
owner can sue for possession. 

Where a tenant of A encroaches on the 
adjoining land of B, as between A and his tenant, 
there is a presumption that the encroachment 
enures to A's benefit, and becomes an accretion 
to the tenant’s holding under A. 

A tenant will ordinarily hold the land upon 
which he has encroached as tenant of bis land- 
lord and in that case the landlord may perhaps 
be described a.s his de facto landlord. 10 Cal. 
830, foil. 

But that would not prevent the true owner 0 
the land encroached upon from bringing a sal 
for the purpose of recovering his possession. 

IP. 597 . C. 2 -J 

Jagetidra Nath G/iose — fer Appellant. 

Tarakeshwar Pal Choudhury — for Res* 
pendents. 

Richardson, J. — This suit relates to 
two plots of land. It has been 
and is not now disputed, that the plaintift 
has a good title to the land as a lessee 
under the zemindar^ the Maharaja o 
Cooch Behar. Defendants Nos. 2 to 4 
are jotedars and their land adjoins the 
land in dispute. Defendant No. * J® 
admittedly a tenant under defendan 
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Nos. 2 to 4 in respect of the land com- 
prised within their jote. The suit was 
brought by the plaintiff to eject defen’ 
dant No- i from the disputed plots of 
which he is in possession. Defend- 
ants Nos. 2 to 4 do not contest the plain- 
tiff’s claim. 

It appears that defendant No. i is 
prima facie a trespasser and that the 
plaintiff is entitled to succeed, unless 
some such defence as adverse possession 
for the statutory period can be estab- 
lished. The first Court decided the suit 
upon the simple consideration that de- 
fendant No. I. not having been in posses- 
sion for more than five or six years, was 
a trespasser. The Munsif, therefore, 
decreed the plaintiff’s claim. The learned 
Subordinate Judge in the Court of Appeal 
below took a different view. In the first 
place, he allowed defendant No. i to 
raise a new issue. It is always dangerous 
to allow a new issue to be raised at the 
appellate stage, and the learned Subordi- 
nate Judge seems in this connection to 
have been betrayed into error. The new 

issue runs as follows : 

*‘ Having fide held as tenant of persons 
who were their rfr facto proprietors, has the 
defendant acquired any right, occupancy or non- 
occupancy, in the disputed land ? ’ 

The issue was apparently framed with 
reference to the decision of the Full 
Bench of this Court in the case of Binad 
Lai Pakrashi v. Kalu Pramanik (i). Some 
exception, however, may be taken to the 
mode in which the issue is worded. The 
question it svas intended to raise was not 
whether the defendants Nos. 2 to 4 were 
the de facto landlords of the defendant 
No. I, but whether they were the de facto 
proprietors of the disputed land and in 
that capacity settled it with that defend- 
ant. Where a person has been in posses- 
sion ot a particular estate or a particular 
portion of an estate as de facto landlord, 
it may be that raiyats settled by him on 
the land would have a good answer to a 
suit for ejectment brought by the true 
owner, but to carry the principle laid 
down by the Full Bench to the extent to 
which it has been carried in this case is 
to go much too far. There seems, indeed, 
to have been some confusion in the Sub- 
ordinate Judge’s mind between this prin- 
ciple and another principle on which the 
Courts have acted. Where a tenant of A 
encroaches on the adjoining land of.^,no 


doubt as between A and his tenant there 
is a presumption that the encroachment 
enures to d,'s benefit and becomes on 
accretion to tenant’s holding under ^ 
\^Nuddyarc}iand Shaha v. Meajan (2)]- 
The tenant will ordinarily hold the land 
upon which he has encroached as tenant 
of A and in that case A may perhaps be 
described as his de facto landlord. But 
that is a very different thing from saying 
that the land was settled with the tenant 
by A as de facto proprietor and in such 
circumstances as those indicated, there 
would be nothing to prevent B, the true 
owner of the land encroached upon, from 
bringing a suit for the purpose of recover- 
ing possession from A and his tenant 
Similarly in the case before us the learned 
Subordinate Judge has not found that the 
disputed land was in fact in the posses- 
sion of defendants Nos. 2 to 4, nor has 
he found that the disputed land was 

included within the area settled with defen- 
dant No. i by defendants Nos. 2 to 4. No 
case is made, therefore, for the applicat;on 
of the principle of the Full Bench decision. 
That principle only applies where raiyats 
are settled upon land by a person in 
de facto possession as landlord, who is 
afterwards found to have no title. It is 
not applicrble in every boundary dispute 
or in every case where a question of 
parcel or no parcel arises. It is obvious 
that the learned Subordinate Judge was 
wrong in allowing a new case to be made 
in appeal and that he had no clear con- 
ception of the limitations of the principle 
on which he founded his decision. 

There remains the question of limita- 
tion. In the course of his judgment the 
learned Subordinate Judge says that the 
defendant No. i has been in possession 
for the last 10 or 15 years. Ihis is an 
extremely vague finding upon an import- 
ant question, which should have been 
the subject of precise decision. It is im- 
possible for us to say upon the judgment, 
as it standJ, whether the learned Subordi- 
nate Judge is of opinion that defend- 
ant No. I had or had not acquired any 
title upon the footing of adverse posses- 
sion. This is the subject of the first two 
issues framed by the first Court and if 
the Subordinate Judge had confined him- 
self to those two issues and had come to 
an express finding upon them, his judg- 
ment would probably have been more 


(1) (1893) 20 Cal. 708. 


(z) (1884) 10 Cal. 820. 
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satisfactory. As the matter stands, in my 
opinion the judgment and decree appealed 
from must be set aside and the suit 
remanded to the lower Appellate Court 
in order that the appeal thereto may be 
re-heard upon the issues originally 
settled. 

Costs will abide the result. 

Mullick, J.— 1 agree. 

V.B./K.K. 

Decree set aside ; Case remanded. 
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MOOKKRJEK AND BEACHCKOFT, JJ. 

Krishna Nath Chakravarti — Defendant 
— Appellant. 

V. 

Muhammad Wafis — Plaintiff — Res- 
pondent. 

Second Appeal No. 3649 of 19 13, decid- 
ed on 23rd July, 1915, against the 
Decree of Additional Sub-Judge, Mymen- 
singh. dated 7th June, 1913. 

(a) Landlord and tenant — Raiyat — EtsentiaU 
of. 

In order to make the principle* that ‘an agri- 
cultural tenant who enters upon land and holds 
under a facto proprietor bona fide, is entitled 
to be treated as raiyaty although iht de facto 
proprietor is suljsequently proved to be not the 
real owner,’ available in ihecase of a lease, it is 
essential that the lessor should be in possession 
of the leased property zs dc facto landlord and 
that in good faith he should have inducted into 
the land acultivator who has accepted the settle- 
ment in good faith. 

(P. 3q8, C. 2 & P. 599, C. I & 2.] 

(b) Landlord and tenant — Raiyat — Lessee not 
getting^ juridical possession not raiyat — Pur* 
chaser in execution of decree against lessor — 
Lessee was bound down to keep peace — Criminal 
Procedure Code (1893), S. 107. 

Where, a lessee took his lease from a person 
who had no title to confer on him and he never 
obtained juridical possession of the leased 
property but was, on the other hand, in attempt- 
ing to take possession, resisted by a person to 
whom the leased property had already been sold 
in execution of a decree against the lessor and 
where as the result of criminal proceedings taken 
by the purchaser-possessor under S. 107, Crimi- 
nal Procedure Code, the lessee not having been 
found in possession, was bound down to keep 
the peace so that he might not interfere with the 
possession of the purchaser though he had failed 
to establish his alleged title: 


Held, that under the circumstances the lessee 
was not entitled to be treated as raiyat. 

fP- 599. C. 2.1 

(e) Evidence — Admueibility — Findinge of 
Crimmel Court on question of poMestionadnm- 
•ible as evidence in Civil suit. 


The Ending of a Criminal Court on the 
question of possession is admissible in evidence 
in a civil proceeding taken for the recovery of 


possession of the same land, to show what order 
had been made, who the parties to the dispute 
were, what the land in dispute was and who was 
held entitled to possession. 29 Cal. 187 (P.C.). 

[P. 599 . C.2.J 

Birendra Kumar Dey — for Appellant. 

Jotindra Mohan Gkowdhury — for Res- 
pondent. 

Judgment. — This is an appeal by the 
defendant in a suit for recovery of posses- 
sion of land on declaration of title. The 
disputed property belonged to one Par- 
baty Sankar Pandey whose interest 
therein was terminated by a sale in 
execution of a decree held on the 22nd 
September, 1910. On the 24th Novem- 
ber, 1910, the plaintiff took a lease of 
the land from Parbaty Sankar Pandey 
and, in his own words, went to take 
possession. The result was a dispute 
with the defendant which culminated in 
a proceeding under S. 107, Criminal Pro- 
cedure Code. The Magistrate found on 
the 22nd March, 1911, that the defend- 
ant (then complainant) was in possession 
and that the accused (now plaintiff) 
was likely to commit a breach of the 
peace. He consequently directed that 
the plaintiff should be bound down and 


should execute a bond to keep the peace 
for one year, on the 15th June, 19*** 
The plaintiff instituted this suit for 
declaration of his title under the lease 
from Parbaty Sankar Pandey and for 
recovery of possession. The Courts 
below, have concurrently found that the 
lessor of the plaintiff had no subsisting 
title on the day the lease was granted to 
him. But while the Court of first instance 
held that the plaintiff had acquired no 
title under the lease, the Subordinate 
Judge has come to the conclusion that 
the principle of the decision of the Full 
Bench in Binad Lai Pakrashi v. 
Pramanik (i), is applicable and that the 
plaintiff is entitled to a decree for pos- 
session as against the defendant, who has 
failed to establish any title to the pro- 
perty. The question for consideratiour 

consequently is, whether this case is 
govemed by the principle of the decision 
of the Full Bench, namely, that an agn 
cultural tenant who enters 
whether it be firm 
Kumar Nasker v. 

Baj endra Nath Boy ^ 


or alluvial 
Banomali Oayan W 

,NandaLalGuha{$)\f 
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(2) {1902) 29 Cal. 871. 

(3) (191s) 26 I. C. 977. 
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and holds under a de facto proprietor hona 
jide^ is entitled to be treated as raiyat^ 
although the de facto proprietor is subse- 
quently proved to be not the real owner 
[Ameer Hossein\ . Sheo Suhae (4), Zoolfiin 
Bidee v. Badhica Prosoniio Chunder {5)). 

As was pointed out by this Court in 
the case of U fendra Bhuttachar/ee 

V. Pratap ChuTider Pard/ia^i (6), this 
principle is an encroachment upon the 
ordinary rule of law that a grantor is not 
competent to confer upon the grantee a 
better title than what he himself possesses 
[Diirgi NiParini v. Goberd/ian B/iose (7)]; 
and the Courts have repeatedly ruled 
that the doctrine must be cautiously 
applied and is not to be extended. Thus 
in Sharoop Dass A/ondalv. JoggessurEoyiS) 
and Jonab Ali v. Bakibuddin (9), the 
Court refused to apply this doctrine to 
zerait lands. In Madan Mohan Singh v. 
Baj Kishore Kumari (10), the Court 
refused to apply the principle in dero- 
gation of the rule of Us pendens. Again, in 
Kazi Neiuaz Khoda v. BamJaduDey (ii), 
Peary Mohun Mondal v. Badhica Mohun 
Hazra (12) and Upendra Narain Bhutta- 
charjeev, Pratap Chunder Pardhan (6) 
the Court refused to apply the doctrine 
to cases where the landlord was not in 
possession in good faith, and it cannot 
now be disputed that want of good faith 
either on the part of the lessor or the 
lessee, makes the rule inapplicable. This 
accords with the decision in Tepu 
Mahammad v Tefayit Mohammad (13), 
that in order to make the principle applic- 
able, the lessor must be the de facio 
landlord in possession and must have 
placed the lessee in possession of the 
land. This does not in any way conflict 
with the cases of Atal Bishi v. Lakshmi 
Narain Ghose (14), and Golam Panja v. 
Hurisk Chunder (15), where the lessee 
was brought upon the land by an ijaradar 
for a term who had authority to settle the 
land with cultivators. We have conse* 
quently the position that in order to make 


(4) (1873) W. R. 338- 

(5) (1877-78) 3 Cal. 560. 

(6) (1904) 31 Cal. 703. 

(7) A. 1 . R. (1915) Cal. 64 = 24 I. C. 183. 

(8) (1899) 26 Cal. 564. 

(9) (1905) > C. L. J. 303- 

(10) (1912) 17 Ind. Cas. i. 

(11) (1907) 34 Cal. 109. 

(12) (1907) s C. L. J. 9. 

(13) 1915)29 Ind. Cas. 216. 

(14) (1909) 2 Ind. Cas. 417. 

(is) (1872) 17 W. R. 552 - 


the principle available, it is essential that, 
the lessor should be in possession of the 
disputed property as dc facto landlord and, 
that in good faith, he should have induct- 
ed into the land a cultivator who has. 
accepted the settlement in good faith. ! 

Tested in the light of this principle,! 
the plaintiff has no case. It is clear 
that he took his lease from a person who- 
had no title to confer on him, and he 
never obtained juridical possession of 
the disputed property. When he attempt- 
ed to take possession, he was resisted 
the result was a criminal case in which it; 
was found that he was notin possession' 
and that it was necessary to bind him| 
down to keep the peace, so that he might 
not be free to interfere with the posses- 
sion of the defendants. In a case of 
this description, the principle of the rule 
in Binad Lai Pakrashi v. Kalti Pranta- 
nik (i) can have no possible application. 

We may add that it was jointly suggest- 
ed that no reference was permissible to 
the finding of the Criminal Court on the 
question of possession. But in view of the| 
decision of the Judicial Committee inj 
Dinomoni Chowdhrani v. Brojo Moh\ni\ 
Chou’dhrani (16), it is clear that the judg- 
ment, in the criminal case w'as admissible 
in evidence to show what order had been 
made, who the parties to the dispute were, 
Nvhat the land in dispute was, and who 
was held entitled to possession. But, 
even apart from that judgment, there is 
sufficient evidence on this record to show 
that the plaintiff never obtained such 
possession of the land as would entitle 
him to claim the status of a raiyat 
although he had taken settlement frorn a 
person who had no title to confer on him. 
Indeed the deposition of the plaintiff 
shows that it is not his case that he 
obtained the requisite possession. We 
must hold accordingly that the plaintiff 
has no enforceable claim even as against 
the defendant, who has failed to establish 
his alleged title. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the suit dismissed with costs in all 
the Courts. 


V.B./R.K. 


Appeal allowed. 


(16) (1902) 29 Cal. 187 = 29 I. A. 24 (P.C.). 
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Mookekjkk and Newrould, jj. 

K/iiroda Sundari Dasi and another — 

1 >efendants— Appellants. 

V. 

Nahin Chandra 5a//(7— Plaintiff — Res- 
pondent. 

Appeal No. 69 of 1913, decided on 8th 
April, 1915, from the Order of Sub-Judge, 
Dacca, dated 20th January, 1913. 

(a) Civil P. C (5 of 1903), O. 5, R. 17— When 
service by affixing sum nons to outer door in 
case of P trd nuxsnm Lady is held sufficient is 
stated Where person to be served is unapproach* 
able by custom he can be said as cannot be 
found. 

Under the provisions of k. 17 of O. 5 of the 
Code of Civil Procedure, a valid service is 
effected when the serving office affixes a copy of 
the summons on the outer door or some other 
conspicuous part of the house in which a lady 
ordinarily resides, in case she is a Pn rda n ash t n 
lady and is not able to accept service personally’, 
and has no agent empowered to accept service 
on her behalf and has also no adult male mem- 
ber in her family upon whom service may be 
effected. [p. 602, C. i.] 

Where, either by reason of the custom of the 
country or for any other reason, it is impossible 
for the serving officer to obtain access to the 
person to be served, the case may, without 
undue stretch of language, be held to be covered 
by the description, “ where the defendant cannot 
be found by the serving officer.” C'trier v. 
>V»««ej,(i877) 42 N. R. Supt. (10 Jones and S.), 
169 MacCatthy v. MacCarthy, (1879) 16 Hun. 

N. \ . 546, ref. to ; Le Grand v. Fuirall, (1892) 

86 Iowa 211, dist. [P. 6oi,C. 2.I 

(b) Civil P. C. (5 of 1903), O. 5, R. 17— Court 
is competent to direct service by registered post 
or other manner evea after service under R. 17. 

It is open to a Court, even where there has 
been a technical compliance with the provisions 
of R. 17 to order service in another mode, if 
the Court thinks fit to do so, in the interests of 
justice. The Court may, in a case of this des- 
cription, direct the issue of summons to purda- 
nashin ladies by means of notice sent by regis- 
tered post, so that the cover may, in due course, 
reach the lady herself. [P. 602, C. i.] 

Rash Behary Ghose and Upendra Lai 
Boy — for Appellants. 

Sarat Chunder Basah — for Respondent. 

Judgment. — This appeal is directed 
against an order of refusal of the Court 
below to set aside an ex parte decree. 
The respondent instituted a suit against 
several persons to recover a large sum of 
money alleged to be due from them as 
members of a partnership concern. The 
suit was decreed ex parte. Two of these 
defendants, now appellants before us, 
made an application to set aside that 


V. Nabin Chandra Saha 

decree on the ground that they had no 
knowledge of the suit and could not 
appear to defend it. The Subordinate 
Judge has held that no case has been 
made out to justify an order to set aside 
the ex parte decree. On the present 
appeal, the decision of the Subordinate 
Judge has been assailed on two grounds; 
namely that the summonses in the 
suit were not duly served upon the appel- 
lants ; and, secondly, that they were, at 
any' rate, prevented by' sufficient cause 
from appearing when the suit was called 
on for hearing. 

With regard to the first branch of the 
contention of the appellants, it is 
necessary to bear in mind that they 
are purdanashin ladies and are the widows 
of one Peary Mohan Shah who is alleged 
to have been a member of the firm. 
According to their case, they lived sepa- 
rate from the other members of the 
family to which their husband belonged, 
and neither their husband nor they 
themselves had any concern with the 
partnership. The return of the peon 
was to the effect that as they could 
not be found and as there was no 
authorised agent to receive summonses 
on their benalf. the copies of the sunr 
monses and plaint were affi.ved on the 
mam gate of their dwelling house. The 
peon has been e.xamined and his deposi' 
tion in Court is substantially to the same 
effect. On behalf of the appellants, it 
has been contended that there was no 
valid service of summons upon them; and 
in support of this view, reliance has been 
placed upon the decision of the Judicial 
Committee in Clark v. Bouplaul Mullick (i) 
Our attention has also been invited 
to Rr. 12, 15, 17 and 20 of O. 5 of 
the Civil Procedure Code of 1908. R. 12 
provides that wherever it is practicable, 
service shall be made on the defend- 
ant in person, unless he has an agent 
empowered to accept service, in which 
cpe service on such agent shall be suffi- 
cient. In the case before us. it was not 
practicable to effect service on the appel- 
lants in person ; as by the custom of the 
country, the serving officer could not 
obtain access to them ; nor had they an 
agent empowered to accept service. 
Consequently it was impossible to comply 
with the requirements of R. 12. R. 15 

(0 (‘837-41) 2 M. I. A. 263=3 Moo. P. C. 

252. 
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provides that where, in any suit, the 
defendant cannot be found and has no 
agent empowered to accept service of the 
summons on his behalf, service may be 
made on any adult male member of the 
family of the defendant who is residing 
with him. I'herehas been considerable dis- 
cussion at the Bar as to the meaning of the 
expression ' where the defendant cannot 
be found ” and we have been asked to 
determine whether the expression can be 
appropriately applied to a case where the 
serving officer is not able to obtain access 
to a purdanashin lady, who, it is known, 
resides in a particular house. We shall 
presently deal with this question in con- 
nection with R. 17. But, apart from 
this point, it is plain that R. 15 has no 
application to the circumstances of the 
present case, I'he appellants had no 
agent empowered to accept service of 
summons on their behalf, nor was there 
any adult male member of their family 
who resided with them and could accept 
service on their behalf. We next come 
to R. 17 which is in these terms ; 

“ Where the defendant or his agent or such 
other person as aforesaid refuses to sign the 
acknowledgment, or where the serving otficer, 
after using all due and reasonable diligence, 
cannot find the defendant, and there is no agent 
empowered to accept service of the summons on 
his behalf, nor any other person on whom service 
can be made, the serving officer shall aftix a 
copy of the summons on the outer door or some 
other conspicuous part of the house in which 
the defendant ordinarily resides or carries on 
business or personally works for gain, and 
shall then return the original to the Court from 
which it was issued with a report endorsed 
thereon or annexed thereto stating that he has 
so affixed the copy, the circumstances under 
which he did so and the name and address of the 
person (if any) by whom the house was identifi- 
ed and in whose presence the copy was affixed.” 

The service, in the case before us, was 
effected in accordance with R. 17, and 
the question for consideration is, whether 
that was valid service. The first portion 
of R. 17 clearly has no bearing upon the 
case before us. There w’as no refusal on 
the part of the appellants or their agent 
or any male member of their family to 
sign the acknowledgment ; no question 
of refusal arises, till the serving officer 
has delivered or tendered a copy ot the 
summons under R. 16 to the defendant 
personally or to his agent or other 
person competent to accept service on 
his behalf. The question consequently 
narrows down to this. Is this a case 
where the serving officer, after using all 


due and reasonable diligence, “ could not 
find the defendant?” In our opinion, 
R. 17 is applicable to a case of the des- 
cription now before us, where the serving 
oft'icer is not able to obtain access to the 
purdanashin lady who has to be served 
and cannot deliver or tender a copy of 
the summons to her. There is no deci- 
sion in Indian Courts directly in point, 
and the ruling of the Judicial Committee 
in Clark v- Rouplaul Mullick (i) is of no 
real assistance in the solution of this 
problem. In the first place, the order 
given in that case was for service upon 
an agent of the lady concerned, in con- 
formity with the provisions of Ss. 13 
and 15 of Regulation III of 1803. In 
the second place, there is no special 
provision in the present Code of Civil 
Procedure for service of summons on 
purdanashin ladies as there was in the 
Regulation mentioned, incur opinion,' 
where it is impossible for the serving! 
officer to obtain access to the person to 
be served, either by reason of the custom! 
of the country or for any other reason, 
the case may, without undue stretch of 
language, be held to be covered by the 
description “ where defendant cannot be 
found by the serving officer,” This 
view is in accord with the decision in 
Carter v. Youngs (2). There the defendant 
was confined to his house with illness 
and his wife refused to permit the officer 
to have access to him. It was ruled that 
the case was one in “ which the defendant 
could not be found,” and substituted 
service was ordered. To the same effect 
is the decision in MacCarthy v. Mac- 
Carthy (3), where the father of the lady 
to be served would not allow her to 
appear before (he serving officer. The 
case of LeGrand v. Fairall (4) is clearly 
distinguishable ; there, the statutory 
provision required that service could be 
effected by leaving a copy of the sum- 
mons only if the defendant could ” not 
be found within the country of his resi- 
dence the lady to be served was sick 
and the serving officer could not see her ; 
it was ruled that the substituted service 
could not be allowed. We are not 
unmindful that this view of the law may 
in some instances render the service 


(2) (1877) 42 N. Y. Sup. Ct (10 Jones and S.) 
169. 

(3) (*879) 16 Hun. N. V. 546. 

(4) (1892) 86 Iowa 211=58 N. W. 115. 
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practically infructuous and defeat the 
\ ery object of the service of summons 
upon the defendant, namely, to apprise 
him that a suit has been instituted 
against him in a Court of Justice : Hope 
y. Hope (5), and Kistlcr v. Tettmor (6). 
1 he class of cases we have in view is of 
Ihe description now before us, namely, 
where a purdayiashin lady is not able to 
accept service personally, has no agent 
empowered to accept service on her 
behalf, andhasalsono adult male member 
in her family upon whom service may 
be effected. In such a case as this, 
valid service is effected under the provi- 
sions of R. 17 if the serving officer affixes 
a copy of the summons on the outer door 
or some other conspicuous part of the 
house in which the lady ordinarily re- 
sides, and yet the result may be that the 
person served is really never apprised of 
the suit. It is plain, however, that a 
narrow construction cannot be placed 
upon the terms of R. 17, so as to 
restrict their operation and to exclude 
cases clearly covered thereby. But it is 
worthy of note that there "is no real 
danger of injustice, if the provisions of 
R. 19 are strictly carried out by the 
Court, 1 hat rule imposes upon the Court 
the duty to satisf}' itself that service has 
been properly effected, and the Court is 
authorised either to declare that the 
summons has been duly served or order 
such service as it thinks fit. Consequent- 
l3'» it is open to the Court, even where 
there has been a technical compliance 
with the provisions of R. 17, to order 
service in another mode if the Court thinks 
fit to do so, in the interests of justice. 
The Court may, in a case of this descrip- 
tion. direct the issue of summons to 
putdauashin ladies by means of notice 
sent by registered post, so that the cover 
may in due course reach the lady herself. 
•In this view, we are of opinion that the 
case before us is covered by R, 17 and 
that as the requirements of that rule have 
been fulfilled, the appellants cannot suc- 
ceed on the ground that the summonses 
were not duly served on them within the 
meaning of R. 13 of O, 9 of the Code. 
With regard to the second branch of the 
contention of the appellants, namely, 
that they were prevented by sufficient 
cause from appearing when the suit was 
c alled on for hearing, it is mater ial testate 

(5) (*854) 4 De G. M. and G. 328. 

(6) (i90S» I K. B. 39. 


that they were examined on commission, 
when they pledged their oath that they 
had no knowledge of the suit and conse- 
quently could not defend it. 'i'he res- 
pondent decree-holder seeks to meet this 
allegation by proof that the ladies must 
have known of the suit, as they appeared 
m Court through a Pleader to oppose his 
application for attachment before judg- 
ment. Ihis contention is rested on 
a vakalatnama which purports to bear 
the sipature of one of the appel- 
lants, Golap Sundari Dasi. It was also 
signed on behalf of the other appellant, 
Khiroda Sundari Dasi, by her officer Kami- 
khaya Ranjan Dutt. The decree-holder, 
however, did not take steps in the Court 
below to prove what purports to be the 
signature of Golap Sundari Dasi on the 
Z'akalatnama • nor did he establish that 
Khiroda Sundari Dasi had authorised 
Kamikhaya Rajan Dutt to sign the vaka- 
latnama on her behalf. As the ladies 
were examined on Commission, it was a 
singular omission on the part of the 
ecree-holder that the vakalatnama was 

of them. But even if 
t IS efect in proof had been remedied, 
the question would require investigation, 
under what circumstances and on what 


representation was the vakalatnama 
Signed, and what information, if any, was 
received by the ladies in respect of the 
suit instituted against them. The evi- 
dence has not been directed to elucidate 
■ points, and we have accord- 

ing > pressed by the respondent to 

allow additional evidence to be taken at 
his instance at this stage. We are clear- 
y o opinion that we should not accede 
to this request, as the respondent had 
ample opportunity to substantiate his 
case in the Court below. The posi- 
tion consequently is. that the respondent 
as ailed to rebut the allegation on oath 
made by the ladies that they had no 
knowledge of the suit. The truth of 
their assertion appears extremely prob- 
a e when we remember how the summons 
IS said to have been served on them- 
ere is further the significant circum- 
stance that the ladies had successfully 
contended before Mr. Justice Fletcher in 
another proceeding that they were not 
p^tners of the firm ; and there is con- 
fk u ! force in the argument that if 
they had been apprised of the proceed- 
ings in this suit, they would undoubtedly 

have repeated the defence which they 


« 
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had previously taken so efteclively. I'he 
surrounding circumstances all point to 
the conclusion that the appellants never 
received actual intimation of the suit. 

Finally, it has been argued on behalf 
of the respondent that as Kamikhaya 
Ranjan Dutt, an officer of Khiroda Sund* 
ari Dasi) was aware of the suit, the ladies 
had constructive notice thereof. No such 
contention was raised in the C'ourt below 
and no foundation has been laid in the 
evidence for any possible ground on which 
constructive notice could be imputed to 
the appellants. We hold accordingly that 
the ladies have established that they had 
no knowledge of the suit and that they 
were prevented by sufficient cause from 
appearing when it was called on for 
hearing. 

The result is that this appeal is 
allowed, the order of the Court below is 
discharged and the application to set 
aside the ex parte decree granted. Under 
the proviso to R. 13 of O.9, we direct 
that the ex parte decree be set aside only 
as against the two ladies who are the 
appellants before us ; the decree will 
stand as against the other defendants. 
The suit will be revived as against the 
present appellants only, and will be tried 
out on the merits as against them alone. 
They will have opportunity to file written 
statements and the case will be tried out 
in due course. The appellants are en- 
titled to their costs of these proceedings 
both here and in the Court below. We 
assess the hearing fee in this Court at two 
gold mohurs. 

V.B./R.K. 

Appeal allowed. 


A. 1. R. 1916 Calcutta 603 

SHARFUDDIN AND COXE, JJ. 

Keshawe Surendra Sahi and others^ 
Appellants. 

V. 

Devmdra Bala Dasi and of/iers— Res- 
pondents. 

Appeal No. 311 of 19131 decided on 
8th February, 191 $, against the Order of 
Sub-Judge, ist Court. Saran, dated 4th 
June, 1913 * 

Civil P. C (5 of 1908), O. 2l. R. 90 aod O. 32, 

R. a^Mioor legatee and hit father repretenta- 
tivet of jadgment'debtor tobtUtuted bat no 
guardian appointed— Decree-holder purchawd 
property in eaecation«*AppIication by mother 


at next friend under S. 47 and R- 90 wat tenable 
and sale was vitiated by irregularity. 

On the tlcath of.i judgnient-clehtor an applicu 
lion for su!)>iitution of ihe name ul the s.>le 
legatee of the jii«lgmeni-ilchtor, a minor, and his 
father and otliers was made. Nt) application 
was made under O. 32, K. 3 of t:ivil I’roc. dure 
Code, for the appointment of a guardian <n/ 
litem. The faiher acted throughout and eventu- 
ally the property was sold and purciiastd hy the 
decree-holder. The mother, acting as the 
guardian and next friend of the minor, applied 
to have the sale set aside under S. 47 and O. 21, 
K. go. Civil Procedure Code, alleging fraud and 
collusion ; 

Held, tliut under tlie circumstances of the case 
the mother was entitled to make the application 
and that site should be appointed guardian ad 
litem of the minor. [!’• 604, C . 2.J 

Held, further, that the sale of the property 
without appointing such a guardian was in itself 
an irregularity which would vitiate the sale, if 
it caused injury to the minor. 

Idohendra Nath Boy and Bajendra 
Prosnd — for Appellants. 

Ghosh and Girija Prosontia Bai 
Chowdhury and Uma Charan Saha — for 
Respondents. 

Sharfuddin, J. — In this appeal the 
appellant is a minor. He had. on the 
loth July, 1912, applied under S. 47 
and O. 2 1, R. 90 of the Civil Procedure 
Code, to set aside the sale of his properties 
in execution of a decree on the ground of 
irregularities resulting in inadequacy of 
the price fetched at the sale. This peti- 
tion was put in on his behalf by his 
mother as guardian and next friend of the 
minor. 

The decree that brought about the sale 
was a mortgage decree, the mortgagor 
being Baboo Shyam Surendra Sahi, the 
uncle of the minor. Shortly after the 
first execution petition the mortgagor 
died and thereafter on the 22nd March, 
1909, an application for substitution was 
made by the decree-holder. The present 
appellant is the sole legatee of his uncle, 
the mortgagor, under a will. The above 
application was that the name of the 
minor, along with that of his father, Hari 
Harendra Sahi, and some others should 
be substituted. No application, however, 
was made under O. 32. R. 3, for the 
appointment of a guardian ad litem of the 
minor. Nor does it appear that any 
such order was ever made under the 
above provisions. But on one above 
application by the decree-holder substi- 
tution was made, but the minor was not 
described in the amended execution peti- 
tion as being under the guardianship of 
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his father. The minor in this amended 
execution petition was simply named 
and described as a minor. It is admitted, 
however, that the father began to act 
as guardian of his minor son and he 
did act as such in the previous stages 
of the execution proceedings and the 
Court allowed him to act as such. The 
father, as already observed, was himself 
one of the substituted judgment-debtors. 
I he father of the minor has another son 
by another wife and this son is married 
to the sister of the present Maharaj 
Kumar of Hutwa. and it is the Hatwa 
Raj which is the purchaser at the sale. 

It appears that there were five execu- 
tion proceedings. The last ended in the 
sale of the properties. 

'I'he sale was fixed for the 3rd June, 
1912 which was a public holiday, and 
the Court was closed on that day. On 
the 4th June, i. e., on the re-opening day, 
a petition was put in only on behalf of 
the father of the minor, under a vakalat- 
namah executed only on behalf of the 
father. In the body of the petition it is men- 
tioned that by the arrangement suggested 
in the petition the minor would also be 
benefited. But it is clear that so far as this 
petition goes, the minor was not repre- 
sented. By this petition the Court was 
inforrned that the Maharani of Hatwa 
was willing to purchase the properties at 
the sale on behalf of, her ward, the Maha- 
raj Kumar of Hatwa, and as for that 
end she had to move the High Court, the 
sale should be postponed for a week. 

This petition also waived the right to 
demand a fresh proclamation by stating 
that the sale proclamation had been duly 
published and served. The sale was post- 
poned and was fixed for the nth June. 
The sale proclamation had notified that 
48 mahals had to be sold. In the ordi- 
nary course these mahals should have 
been put up one by one and not in one 
lot. On the nth June, before the sale, 
an application was put in on behalf of 
the minor alone without stating who acted 
for him as guardian. The scribe of this 
petition is one Sridhar Lai, who is an 
agent of the minor*s father (Vide vakalat- 
namah, dated ist June, and filed on the 
4th June). There is a title difference in 
the name. In the petition he signs as 
Sridhar Lai and in the vakalatnamah as 
Sridhar Prosad. We have been assured 
that it is one and the same man. It is a 
matter for inquiry. Let us now examine 


this petition of the nth June, wherein the 
minors is not at all represented. Contrary 
to the notification in the proclamation of 
sale, the prayer in this petition is that all 
the mahals (48 in number) should be sold in 
one lot because there were big and monied 
men who wished to purchase the mahals. 
The Subordinate Judge accepted the 
prayer and all the 48 mahals were sold in 
one lot and purchased by the Hatwa Raj. 

f)n the loth July, 1912 the mother of 
the minor, styling herself as the guardian 
and next friend of her minor son, applied 
under S. 47 and O. 21, R. 90 of the Code 
on various allegations of fraud and collu- 
sion. but the learned Subordinate Judge 
rejected that petition on the ground that 
so long as the minor's father, who had 
acted as guardian throughout the execu- 
tion proceedings for four years, is not 
removed from his office, the mother had 
no locus standi to make the petition. 

If the learned Subordinate Judge had 
only taken the trouble of reading the 
petitions of the 4th and the iith June, 
he would have found that the minor was 
not at all represented in these petitions. 

It is admitted that no application for 
the appointment of a guardian was ever 
made and no such order was ever passed. 

I he father was never formerly appointed 
guardian, and I do not see how one could 
ask the Court to remove a man from 
guardianship who was never appointed by 
the Court. On the application of the 
decree-holder filed on the 22nd March, 
1909, it was the imperative duty of the 
Subordinate Judge, after making some 
inquiry, to appoint a proper person as a 
guardian of the minor to act for him in 
the execution proceedings. No such thing 
was done. A number of authorities have 
been placed before us by the respondents 
showing that when a person, although not 
formally appointed, has acted for the 
minor throughout a proceeding or a suit, 
the Court ought to hold that the minor 
was represented. But in the present pro- 
ceedings the minor was not represented by 
his father as already pointed out. 

We hold that, in the circumstances 
stated above, the mother was entitled to 
make this application and that she should 
be appointed guardian ad litem of the 
minor. The sale of the property without 
appointing such a guardian is in itself an 
irregularity, which will vitiate the sale 
if it has caused injury to the minor. 
Accordingly we rentand the case under 


1916 


Hari Krishna Das v. Dinor Kinla (Kietchcr, j.) Calcutta (*>05 


O. 41, R. 23, for disposal on the merits. 
The Subordinate Judge must decide 
whether any irregularities, other than that 
mentioned above, have been proved, and 
whether, if so, the minor has been injured 
either by the irregularity to which we have 
referred or by those found by the Sub- 
ordinate Judge. Costs will abide the 
result. 

Coxe, J. — I agree. 

V.B./r.k. 

Cose remanded. 


A. 1. R. 1916 Calcutta 605 (1) 

Chapman and Newbould, jj. 
Icchamoni Dasi — Petitioner. 



Prosunno Kumar Mondal and others — 
Opposite Parties. 

Rule Nisi No. 1121 of 1914, decided 
on i6th April, 1915, against the Order of 
Dist. Judge, 24 Parganas. 

Evidence Act (1 of 1872), S. 1 IS — Estoppel — 
Sait compromis^— •AppUcatioD to set aside sale 
— Party compromising salt can urge setting 
aside of sale entirely. 

A party who enters into a compromise is not 
estopped f.om contending that a sale in the 
suit, if set aside at the instance of another 
party, should be set aside in its entirety. 

[P. 605, C. X.) 

Harendra Krishna Sarbadhikari — for 
Petitioner. 


Sarai Chandra Hoy Chowdhury and 
Dhirendra Krishna Boy— tor Opposite 
Parties. 


Judgment. — We are not satisfied that 
tny question of the exercise of jurisdic- 
tion illegally or with material irregularity 
arises in this case. But it is said that 
Prosunno having entered into a compro- 
mise it was not open to him to file a 
cross-appeal. It was not contended 
apparently before the District Judge that 
Prosunno was estopped. We do not 
think that he was estopped from taking 
the argument which was accepted by the 
District Judge, namely, that if the sale 
is set aside at all it must be set aside in 
its entirety. 


The Rule is discharged with costs, 
hearing-fee one gold mohur. 

V.B./R.K. 


Buie discharged. 


A. I. R. 1916 Calcutta 605 (2) 

I'iJiTCIIKR AND TEUNON, JJ. 

Hari Krishna Das — Plaintiff— .Appel- 
lant. 

V, 

Dinor Kinia .and others — Defendants — 
Kespondenls. 

Second .Appeal No. 1 283 of 1912, decid- 
ed on 1 7th February, 1915, against the 
Decree of .Addl. Sub-Judge, Midnapur, 
dated loih February, 1912. 

(a) Specific ReUef Act (1 of 1877), S. 42* 
DeclaratioD of title without aiceitaioiDg its 
nature should not be granted. 

A Court ought not to declare the title of any 
party to a piece of land without knowing wliat 
the nature of that title i^. 

(P. 605, C. 2 & P. 606, C. i.J 

(b) Civil P. C. (5 of 1908), S 115 and O. 6, 
R. 17*DUcretion refusing amendment of plaint 
should not be interfered unless lower Court has 
come to wrong conclusion. 

A High Court ought not to interfere with the 
discretion deliberately exercised by a lower 
.Appellate Court in refusing to allow a plaintift 
to amend his plaint during the progress of the 
suit, unless it is satisfied that the lower Court 
came to a wrong conclusion. [P. Cob, C. 2.] 

Hari Bhusan Mukherjee — for Appellant. 

Sarat Chandra Khan and Hirendra 
Nath Ganguli — for Respondents. 

Fletcher, J . — This is an appeal from 
a decision of the learned Subordinate 
Judge of Midnapur affirming the deci- 
sion of the Mun.sif. The suit was brought 
by the plaintiff for a declaration of his 
title to li bighas of land. The plaintiff 
has failed in both the Courts below. In 
the lower Appellate Court he was unsuc- 
cessful on the ground that he failed to 
define what was the nature of the interest 
in the land for which he asked the Court 
to make a declaration in his favour. In 
that, obviously, the learned Subordi- 
nate Judge was right. The plaintiff did 
not inform the Court whether the land 
which he claimed was held subject to the 
payment of rent or rent-free or in absolute 
interest or in any other more limited 
interest. The reasons are not far to seek 
when one looks into the judgment of the 
Court of first instance, because the plain- 
tiff deliberately attempted to shift during 
the trial of the case the nature of the title 
which he claimed, and in this suit obvious- 
ly the Court ought not to declare the title 
of the plaintiff without knowing what the 
nature of that title is. It is quite clear 
that the learned Subordinate Judge exer- 
cised a proper discretion when he declined 
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to declare the plaintift’s title to a piece 
of land in which he did not know what 
interest the plaintiff had. 

Then it is said that the application 
made by the plaintiff for amending the 
plaint ought to have been allowed. This 
is not the place where in the ordinary 
course a question of this nature should be 
decided. That is a matter pimely within 
the discretion of the Judges of the lower 
Courts and they not having permitted 
such an amendment, we ought not, in the 
ordinary course, to interfere with the dis- 
cretion deliberately exercised by the 
Judges of the Courts below, unless v/e are 
satished that they came to a wrong con- 
iclusion. From the course the case took 
in the Court of first instance, it seems to 
me that these learned Judges exercised a 
wise discretion in refusing to allow the 
plaintiff to amend his plaint during the 
progress of the suit. In that view, the 
decision arrived at by the learned Sub- 
ordinate Judge of the lower Appellate 
Court is correct. The present appeal, 
therefore, fails and must be dismissed 
with costs. 

Teunon, J. — I agree. 

V.B./K.K. 

Appeal dismissed. 
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Chittv and Walmslev, JJ. 

Sarabjit Pratap Bahadur Sahi — Plain- 
tirl — Appellant. 

V. 

Bhagxuat Koeri and others — Defendants 
— Respondents. 

First Appeal No. 273 of 1912, decided 
on 20th July, i9i5» from the Decree of 
Sub-Judge, Saran, dated 24th July, 
1912. 

(a) Hindu Law — Alienation — Widow-»Rover- 
sioner — Alienation by widow or daughter to 
itranger does not accelerate , reversioner’s right 
of possession. 

The estate of a Hindu widow or daughter ma}* 
be determined in various ways but an alienation 
in favour of a third party clearly does not have 
the effect of accelerating the estate and entitling 
the next reversioner to immediate possession. 

[P. 608, C. 1.] 

(b) Hindu Law — Relinquishment — Rever- 
sioner-Reversioner cannot sue for immediate 
possession without relinquishment. 

Where there has been no relinquishment in 
favour of a reversioner, nor is any such relin- 
quishment alleged which would accelerate the 
estate in his favour he cannot successfully main- 


tain a suit for immediate possession of the 
estates. [P. 608, C. 2.] 

fc) Imitation Act (9 of 1908), Art. 120— 
Reversioner^s declaratory suit is governed by 
Art. 120— Time runs from date when right to 
sue accrues. 

A claim to a declaration of right is governed 
by Article 120 of the first Schedule to the Limi- 
tation Act and the time begins to run from 
when the right to sue accrue.s. [?. 608, C. 2.j 

(d) Hindu Law^Widow — Waste — Relinquish- 
ment by daughters does not amount to waste— 
Hindu lady can alienate life estate to stranger 

Reversioner cannot claim immediate posses- 
sion on ground of waste. 

A relinquishment by daughters of their right 
of inheritance to their father's estate does not 
amount to waste of the original estate to justify 
the Court in considering whether the estate 
should be taken out of their hands. A Hindu 
lady, in such a position has an absolute right 
and full power to alienate the estate for the 
period of her enjoyment, to an outsider. That 
will not give a reversioner the right to come in 
and plead waste and insist on the estate being 
brought into possession by the Court. 

[P. 609, C. 1.} 

Umakali Mookerjee, Sarat Chandra 
Basak, Chandra Sekhar Prosad Singh 
and Bishendra Nath Sircar — for Appel- 
lant. 

Bash Be/iari G/iose, Mahendra Nath 
Bopt M, Afuhnmmad Mustafa Khan, 
Rajendra Prashad, Harnarayan Proshad 
and Sib Chandra Palit — for Respon- 
dents. 

Judgment.— This is an appeal by the 
plaintiff, Sarabjit Pratap Bahadur Sahi, 
from a decree of the Subordinate Judge 
of Saran dismissing his suit. The plain- 
tiff sued to recover possession of certain 
properties as heir of his maternal grand* 
father, Sri Kishun Singh. The genea' 
logical table attached to the plaint shows 
the relationship between the parties. Sri 
Kishun Singh died on 29th July, 1872 
leaving a widow. Kamalbas Koeri, and 
two daughters, Ram Kawal Koeri, defend- 
ant No. 3, and Raj Kishori Koeri, defen- 
dant No. 4. The plaintiff is one of the 
sons of Ram Kawal Koeri. His elder 
brother. Raja Shatrujit Protap Bahadur 
Sahi, died onSth October, 1898. Kamalbas 
Koeri, the grandmother of the plaintiff, 
died on 9th September, 1899. Raj Kishori 
Koeri had one son, Ram Narayan Singh, 
who died on 12th December, 1910. The 
plaintiff’s suit was filed on 2nd September, 
igii. During the pendency of the suit, 
namely, on 25th January, 1913, the plain- 
tiff’s mother, defendant No. 3, died. 
The parties defendant are No. i Bhagwat 
Koeri, the widow of Mahabir Prosad 
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Singh, No. 2 Babu Ragheswarinder Sahi, 
minor son of Babu Harihar Inder Sahi, 
and defendants Nos. 3 and 4 mother and 
aunt of the plaintiff. 

The case was argued and decided in 
the Court of first instance on what may 
be called a “ demurrer,” that is to say, 
the learned Subordinate Judge, assuming 
all the facts alleged by the plaintiff to be 
correct, decided that the plaintiff's present 
suit could not succeed. The defendants 
had put in written statements traversing 
many of the allegations of fact made in 
the plaint. It will be unnecessary to go 
into these questions of fact if the learned 
Subordinate Judge’s decision is correct* 
The case has been argued in this Court 
on the same footing. 

The claim of the plaintiff as shown by 
the prayer of his plaint was as follows: 
(a) That it be declared that Babu Sri 
K.ishun Singh died while separate from 
his brothers, Bachu Singh and Jugal 
Kishore Singh, and that the plaintiff is 
the heir of the said Babu Sri Kishun 
Singh. (^) That it be declared that, 
after the death of Kamalbas Koeri, plain- 
tiff as heir of Babu Sri Kishun Singh is 
entitled to possession of the disputed 
properties which appertain to his estate 
on the ground stated in the plaint, and 
the possession of the defendants as 
derived from Babu Bachu Singh and Babu 
Mahabir Prosad Singh who had no title 
thereto be declared wrongful and without 
title, (c) That it be declared that the 
alienations mentioned in paragraphs 38, 
39 and 40 of this plaint are invalid in so 
far as they relate to the estate of Babu 
Sri Kishun Singh and are of no binding 
effect on the plaintiff, (d) That a decree 
for recovery of possession of the dis- 
puted properties mentioned in Sche* 
dule IV-A by ousting the defendants be 
passed in favour of the plaintiff and 
the plaintiff he put in possession thereof. 
(e) That in case the Court be pleased to 
hold that the plaintiff is not entitled 
to immediate possession of the properties 
in suit as absolute owner thereof, the 
same may be reduced into proper posses- 
sion and the plaintiff be placed in charge 
of the same as manager during the life- 
times of the defendants Nos. 3 and 4 
and a declaration of plaintiff's right to 
possession as an absolute owner from 
such date as under the circumstances of 
the case the Court thinks proper be made 
in favour of the plaintiff. {/) That leave 


may be granted to the plaintiff to join 
the claim tor Rs. 45,000 with the claim 
for the rest of the estate of Babu bri 
Kishun bingh and a decree for the said 
Rs. 45,000, representing the price of 
kothis Bunwar and Basoila mentioned in 
paragraph 20 of the plaint appertaining 
to the estate of Babu Sri Kishun Singh 
and appropriated by the husband of the 
defendant No. i, together with interest 
as detailed in Schedule VI be passed 
against the defendant No. i to be rea- 
lised from the estate of the defendant 
No. I’s husband, {g) I'hat a decree for 
Rs, 1,05,494-5*3, being the mesne profits 
of the disputed properties for three years 
prior to the institution of the suit as 
detailed in Schedule \TI, and also for 
the future mesne profits from the date of 
suit till delivery of possession be passed 
in favour of the plaintiff against defend- 
ants Nos. I and 2. (/i) That the costs of 
the suit with interest be awarded to the 
plaintiff. (») That such other appropriate 
reliefs be granted to the plaintiff to which 
he, under the circumstances of the case, 
is entitled to obtain in law and equity. 

That is in effect a suit for possession 
on declaration of the plaintiff’s title with 
an additional prayer that, if the plaintiff 
be not entitled to immediate possession 
of the property in suit as the absolute 
owner thereof, he (the plaintiff) should be 
given possession as manager during the 
life-time of defendants Nos. 3 and 4. The 
case of the plaintiff resolves itself into 
three claims, /trsi, a claim for immediate 
possession ; secondly, if he cannot get 
that, a claim for declaratory relief^ and 
thirdly, a claim to be put in possession 
as manager during the life-time of defen- 
dants Nos. 3 and 4. 

Now, it is not disputed by the appel- 
lant that, under ordinary circumstances, 
his maternal grandfather’s estate would 
not fall into his possession until the 
deaths, first, of his grandmother, Kamal- 
bas Koeri, and secondly, of the daughters 
of Sri Kishun, namely, defendants Nos. 3 
and 4. The plaintiff’s suit was brought 
on 2nd September, 1911, about a week 
before the twelve years from the death 
of Kamalbas Koeri expired. He was 
thus, so far as that lady is concerned, just 
within time in his suit for possession. 
But he could not hope or expect to get 
possession during the life-time of his 
mother and aunt who would take the 
estate before him as the daughters of Sri 
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Kishun Singh. It would be, therefore, 
necessary for him to show that the estates 
of these ladies had expired by their deaths 
or in some other way. They were both 
alive at the date of the institution of the 
suit. 

The plaintiff, however, alleges that by 
certain eArarnamas, dated gth July, 1873, 
these ladies relinquished their estates in 
favour of Bachu Singh a brother of Sri 
Kishun Singh and father-in-law of defen- 
dant No. I. In point of fact the plaintiff 
alleges, and this is not disputed, that 
there were three ekrarnamati executed on 
Qth July, 1873, one in respect of the estate 
of Kamalbas Koeri, one in respect of the 
estate of Ram Kawal Koeri and the 
third in respect of the estate of Raj 
Kishori Koeri. The plaintiff glosses over 
the fact that, if the ekrarnaynas of defen- 
dants Nos. 3 and 4 operated as a relin- 
quishment of their estates, the ekrarnama 
of his grandmother, Kamalbas Koeri, 
would have the same effect. However that 
may be, the allegation is that the execution 
of those ekrarnamas was procured by Babu 
Bachu Singh with a view to create evidence 
of his jointness with his brother Sri Kishun 
Singh, and to prevent these defendants 
from asserting a claim as heirs of their 
father, Sri Kishnu Singh. The question 
whether, Sri Kishun Singh was joint 
with his brothers, Bachu Singh and 
Jugal Kishore Singh, at the time of his 
death is a question of fact which would 
arise in the suit. We may, however, 
assume for the purpose of the present 
argument that Sri Kishun was separate 
from his brothers. Those ekramamas 
were executed about a year after the 
death of Sri Kishun Singh. The plaintiff 
alleges that by those ekrarnamas^ defen- 
dants Nos. 3 and 4 relinquished their 
heritable right and in consequence, 
accelerated the succession of the plaintiff 
to the estate of his maternal grandfather. 
Now, in point of law. this is wholly 
incorrect. The estate of a Hindu widow or, 
as in this case, of a daughter might be 
determined in various ways ; but as these 
ekrarnamas are set out in the plaint, they 
clearly do not amount to more than an 
alienation in favour of Bachu Singh. 
Now an alienation in favour of a third 
party clearly does not have the effect of 
accelerating the estate and entitling the 
next reversioner to immediate possession. 
The learned Pleader for the appellant in 
his reply referred us to certain remarks 


made by the learned Judges in the case 
of Debi Prosad Ghowdhury v. Golap 
Bhagat (i). He argued that there had 
been a disclaimer at the death of Sri 
Kishun which would put an end to the 
estates of these ladies. The plaintiff, 
however, does not allege any such dis- 
claimer in his plaint ; on the contrary, he 
says that these ladies, well knowing that 
they had the right of inheritance to their 
father’s estate, gave it up by these 
ekrarnamas a year after their father’s 
death in consideration of certain vil- 
lages granted to them by Bachu Singh 
in heu of maintenance. There has 
been no relinquishment in favour of 
the reversioner in this case ; nor is 
any such relinquishment alleged which 
would accelerate the estate in favour 
of the plaintiff as such reversioner. It 
follows, therefore, that during the life- 
time of his mother and aunt, the plaintiff 
could not successfully maintain a suit 
for immediate possession of the proper- 
ties left by his grandfather Sri Kishun 
Singh. His mother died pending the 
present appeal but his aunt, the defend- 
ant No. 4, is still alive and her estate 

stands in the way of his immediate 
inheritance. 

In the Court below, the learned Plea- 
der for the plaintiff saw the difficulty in 
which he was placed and endeavoured 
on the principle, as Sir Rash Bebari has 
put It that half a loaf is better than no 
bread,” to obtain from the Court a 
declaration of the plaintiff's right as 
such reversioner in anticipation of the 
deaths of his mother and aunt, the 
defendants Nos. 3 and 4. As above 
stated, the suit is not, strictly speaking, 
brought for such a declaratory relief. 
Assuming, however, that it might be 
granted on the plaintiff's present prayer 
and that it would be proper to grant it, 
the question arises whether the claim in 
that respect can be said to be in time. 

In our opinion, it is clearly barred by 
limitation. 1 he claim to such a declara- 
tion would be governed by Article 120 of 
the first Schedule to the Limitation Act. 

The time from which the period of limita- 
tion begins to run is from when the right 
to sue accrues. Now, these alienations 
or acts of the ladies which gave the 
plaintiff a cause of action took place as 
long ago as 1873. The plaintiff was 
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then a minor ; but, assuming that a 
certificated guardian was appointed and 
his minorty would extend until he was 21 
years of age, as the learned Subordinate 
Judge points out, he would have attained 
majority some time in iSScj. Allowing 
three years from that date, the suit 
would have had to be brought by 1892. 
It is thus hopelessly out of time. Even 
if the time were to run from Komalbas 
Koeri’s death, the suit would be long out 
of time as she died in 1899 and the suit 
was not brought until 1911. That dis- 
poses of the second point. 

As in the Court below the plaintiff fell 
back upon the right to a declaratory 
relief on failure of his claim for immedi- 
ate possession, so here an attempt was 
made to save the plaintiff’s suit by 
arguing that the question of his appoint- 
ment as manager should be gone into. 
Nothing appears to have been said 
in the Court below with regard to this 
paragraph of the plaintiff’s claim. It 
seems to have been raised here for the 
first time. On the allegations of the plaint- 
iff as contained in paragraph 34 of his 
plaint, it is clear that the relinquishment 
by delendants Nos. 3 and 4 of their right 
of iuheriiance to their father’s estate 
would not amount to waste of the estate 
of Sri Kishun Singh, which would justify 
the Court in considering whether the 
estate should be taken out of their hands. 
A Hindu lady in that position has an 
absolute right and full power to alienate 
the estate for the period of her enjoyment 
to an outsider. That will not give the 
reversioner the right to come in and plead 
waste, and insist on the estate being 
brought into possession by the Court. 
There are no allegations in the plaint 
which point to anything like spoliation of 
the estate or indicate that the estate has, 
in any way, suffered or will, in any way, 
suffer from its being held by defendant 
No. I, who is said to be in possession 
claiming under defendants Nos. 3 and 4. 
There is, therefore, no possible advantage 
to be gained by prolonging this litigation 
and opening up an enquiry which, on the 
allegations contained in the plaint, must 
necessarily prove infructuous. This is 
.not one of that class of cases referred to 
jby the learned Pleader for the appellant 
:in his reply in which the denial of her 
lown and the reversioner’s title by a Hindu 
widow may give the reversioner an imme- 
diate cause of action, because it is neces- 
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sary that he should, at the earliest stage, 
be allowed to support that title l)y adducl 
ing evidence and getting an adjudicatiqiij 
of the Court upon it- We are of opinion 
that the learned Subordinate Judge was 
right in the course that he took and in 
the conclusion to which he came. 

It was suggested here that the case 
ought not to have been argued on the 
preliminary issue without all the issues, 
both of fact and of law, in the suit having 
been properly framed. It appears, how- 
ever, that the course which was adopted 
was adopted by consent of both the 
parties and that Pleaders on both sides 
were taken from Calcutta before the 
Subordinate Judge to argue the case on 
these lines. There would have been no 
possible advantage in framing a nuniber 
of issues which, in the view that the 
Subordinate Judge took of the case, 
would not have to be considered. 

.Agreeing, therefore, with the Court 
below, we dismiss the appeal with costs, 
two sets, to defendant No. i and defen- 
dant No. 4. 

V.B./R.K. 

Appeal dismissed. 
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Fletcher and Richardson, JJ. 

Ras/i Behari Lal Mandal^DtitndiSiX 
Appellant. 

V. 

Tiluckdhari Lal "ssxA another -Plaintiffs 
— Respondents. 

First Appeal No. 350 of 1913, decided 
on 9th June, 1915, against the Decree of 
Oft'g. Sub-judge, ist Court, Bhagalpore. 
dated 28th April, 1913. 

(a) Bengal Tenancy Act (8 of 1885), Sch. Ill, 
Alt. 2— Per Fletcher, Lease for agricultural 
purpose come under Tenancy Act — Rent though 
acknowledged after it is time barred, cannot be 
recovered under Art. 2 — Non^agricultural leases 
are not governed by Tenancy Act. 

In a suit for arrears of rent the rent that was. 
in arrears and was sued for, was for the year 
1313 B. S. under a first kabuliyat, and for the 
years 1313-1318 B. S. under a second kabul yat. 
The defendants estate was taken charge of by the 
Court of Wards on the i ith November, igo8,and 
whilst his estate was under their charge the 
Collector gave an acknowledgment in writing on 
the 20th September, 1910 with respeetto the rent 
now sued for : 

Held, per Fletcher, that the rent sued for 
the year 1313 was barred by limitation, astheca^e 
came under the Bengal Tenancy Act, and the 
leases were found to have been granted for agri- 
cultural purposes. (P. 6ti,C. i.| 
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The Bengal Tenancy Act does> not apply to 
leases of agricultural land which are not for agri- 
cultural purposes. 27 Cal. 205; 23 Cal. loi 
and 28 Cal. 744, ref. to. [P. 610, C. z ] 

(b) Transfer of Property Act (4 of 1882}, S. 107 
~(Per Ktchardson,^ '/.)““Lea8e of agricultural 
land but not for agricultural purpose is governed 
by S. 107 and not by Tenancy Act — Lease must 
be registered—Temporary lease of agricultural 
land granted to middleman is governed by 
Transfer of Property Act. 

Per A’ic/iardson, J . — Where a lease relates to 
agricultural land but is not a lease for agricul- 
tural purposes, it is clearly governed by the 
I ransfer of Property Act. Such a lease can only 
l»e made under S. 107 by a registered instrument. 

Where a lease appears to be in substance a 
temporary lease granted to a rent-farmer or 
middleman and relates to agricultural land.s, 
there is no question of any conriict between the 
Bengal Tenancy Act and the Transfer of Pro- 
perty Act or «»f applying any provision of the 
latter Act. [P. 611, C. 2.] 

(c) Limitation Act (9 of 1908), S. 29 — Scope of 
— Local and special laws are saved. 

S. 29 of the Limitation Act contains a saving 
clause in regard to special and local laws. 

[P. C12, C. i.J 

(d) Bengal Tenancy Act (8 of 1835)— Applica- 
bility— It applies to all leases of agricultural 
land whether for agricultural purpose or other 
wise. 

Whether a lease of agricultural land is or is 
nut a lease for agricultural purposes the Bengal 
'I'enancy Act applie.s, and the period of limitation 
.ipplicable is that provided by that Act. 

[P. 612, C. 1 . 1 

Dwarka Nath Mitter and Naresh 
Chandra iSinha —for Appellant. 

Chandra Sekhar Prosad Singh — for 
Respondents. 

Fletcher^ J. — The only question raised 
in this appeal is whether the period of 
limitation for a portion of the claim is 
governed by Article 2 of Schedule III of 
the Bengal i'enancy Act or Article iiG 
of the Indian Limitation Act. The suit 
was brought to recover arrears of rent 
due under two kabuiiyats. The first 
kabuliyat was dated the 23rd of May, 
1902 and was given in respect of certain 
properties leased to the defendant for 
a term of four years (1310-1314) at a rent 
of Rs. 1,200, per annum. The second 
kabuliyat was dated the 15th of January, 
1906 and was given in respect of certain 
other properties leased to the defendant 
for a term of eight years (1313-1320) at 
a rent of Rs. 438 a year. 

The rent that was in arrears and was 
sued for was for the year 1313 under the 
first kabuliyat and under the second kabu- 
Uyat for the years 1313 to 1318. The 
defendant’s estate was taken charge of 
by the Court of Wards on the nth 


November, 1908, and whilst his estate 
was under their charge the Collector gave 
an acknowledgment in writing on the 
20th September, 1910 with respect to 
the rent now sued for. 

The only question, therefore, that 
arises is with reference to the rent due 
for the year 1313, for if the period of 
limitation applicable to the present suit 
is that provided under Article 2 of Sche- 
dule III to the Bengal Tenancy Act then 
when the Collector gave the acknowledg- 
ment in writing on the 20th September, 
igio, the rent for the year 1313 was 
alreadj' barred by limitation. The leases 
in the present cases are expressed to be 
fnustajiri leases. Although a musiajiri 
lease is sometimes and perhaps usually 
a lease to middleman, yet in Behar the 
term is applied frequently to temporary 
leases instead of the word thika {see Land 
Laws of Bengal by S. C. Mitra, p. 207), 
Tie two clauses in the lease that are 
chiefly relied upon are first the words ; 

" I the muitaiir shall enjoy the parti land 
which may be converted into culturable land in 
the lamabandi of the said mouza, which may be 
increased till the terms of this Settlement.” 

1 he translation is not a very happy one, 
but the meaning seems to be that the ten- 
ant may either cultivate the waste land or 
let it out to tenants and enjoy the increa- 
sed rental. 

The words relied on by the respondent 
to this appeal are : 

Be it known that that in the said mouzas you 
the proprietors have no kamal land, ” 

that is. lands in the possession of the 
zemindars. 

Now the Bengal Tenancy Act does not 
define the classes of leases to which the 
Act applies. The local extent of the 
Act is given in S. i (3) of the Act. It 
has, however, always been held that the 
Act only applies to agricultural land A 
class of cases, however, has grown up in 
the Courts to the effect that the Act 
does not apply to leases of agricultural 
land which are not for agricultural 
purposes [see Umrao Bibi v. Mahomed 
Rajabi (i)J. 

The case of Promotho Nath Mitter v. 
Kali Prasanna Chowdhry (2) was much 
relied on in argument. The remarks of 
Maclean, C. J,, in that case are only to 
the effect that a putni was not a lease for 

(1) (1900) 27 Cal. 205. 

(2) (190:1 28 Cal. 744. 
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agricultural purposes, and, therefore, the 
provisions of the Transfer of Property 
Act applied as to the merger of the 
_putni on its being purchased. That some 
of the provisions of the Bengal Tenancy 
Act, viz.t those as to the period of limita- 
tion provided by the Act for '•ecovering 
arrears of rent from the patnidar, apply 
had already been decided in this Court 
in the case of Buma Moyi Dassee v. 
Buma Moyi Chowdkurani (3). That 
case remains unaffected by any subse- 
quent decision of this Court. If the 
period of limitation provided by the 
Bengal Tenancy Act applies to arrears of 
putni rent, it must also apply to the 
leases in the present suit even if we 
accept the construction placed on those 
leases by the Vakil for the plaintiffs. 

I think, however, that the leases in the 
present case, even apart from the deci- 
sion in Bama Moyi Dassee's case (3), 
come under the Bengal Tenancy Act. One 
of the purposes for which the leases were 
granted was to authorise the defendant to 
bring under cultivation the waste land 
which, 1 think, is obviously an “ agri- 
cultural purpose.” 

That being so, I think that the rent 
sued for the year 1313 is barred by limita- 
tion. The decree of the lower Court 
must be varied by deducting from the 
decretal amount the amount of rent and 
interest thereon for that year. Subject to 
that modification the decree appealed 
against will be affirmed. 

As the appellant has only succeeded as 
regards the rent for 1313 there will be no 
order as to the costs of this appeal. 

The order of the lower Court as to the 
costs in that Court will remain unaffected. 

Richardson, J. — I agree, ft is not 
always easy to ascertain precisely what 
the purposes of a lease are and in the 
present case 1 doubt whether it is neces- 
sary to determine, whether the lease in 
question is or is not a lease for agricul- 
tural purposes within the meaning of 
S. 117 of the Transfer of Property Act. 
Under Clause (3) of S- i of the Bengal 
Tenancy Act. that Act extends to the 
whole of Bengal with the exception of 
certain specified areas, with which we 
are not now concerned. The lease covers 
land to which the Act prima facie extends. 
It has been held, however, that there are 


non-agricultural lands outside the except- 
ed areas to which the provisions of the 
.Act according to their true construction 
have no application [Raniganj Coal 
Association Ltd. v. Judoonath Ghose (4), 
Umrao Bibi v. Mahomed lia/abi (i), 
iledayef Ali v. Kalanand Singh {s)J. 
But the land here is admittedly agricul- 
tural land and these authorities, there- 
fore, are not pertinent. On the other 
hand where a lease relates to agricultural 
land but is not a lease for agricultural 
purposes, it is clearly governed by the 
Transfer of Property -Act, which is an 
Imperial Act, in respect of matters within 
the scope of that Act (so far as its opera- 
tion is not excluded by anything in its 
S. 2). By way of illustration reterence 
may be made to Promot/io Nac/i JJitUr v. 
Kali Frasanna Chowdhry (2). Such a: 
lease again can only be made underj 
S. 107 by a registered instrument. Jn' 
these and other cases the Transfer of 
Properly Act has been held to apply. In 
other respects, however, the relation- 
ship between the parlies to such a lease 
may still be subject to the provisions of 
the Bengal Tenancy Act. [Durga Prosad 
Bundopadhya v. Brindabun Boy (6), 
Peary Mohan Mukhopadhya v. Sreeram 
Chandra Bose (7), Burna Moyi Dassee v. 
Burna Moyi Chowdhurani (3)] . The 
Government have not found it necessary 
to issue any notification in exercise of 
the power conferred by S. 117 of the 
Transfer of Property Act and so far as I 
am aware, the position gives rise to no 
practical difficulty, except the initial 
difficulty in some cases of determining 
whether a particular lease is or is not a 
lease for agricultural purposes, that is to 
say, where the question is whether some 
provision in the Transfer of Property Act 
is or is not applicable. That question 
does not really arise in the present case. 
The lease here appears to me to be in 
substance a temporary lease granted to^ 
a rent-farmer or middleman. It relates,! 
as i have said, to agricultural lands. 
There is no question of any conflict bet- 
ween the Tenancy Act and the Transfer 
of Property Act or of applying anyi 
provision ot the latter Act. The point is' 
whether the period of limitation appli- 
cable to a suit for arrears of rent due 

(4) (1892) 19 Cal. 489. 

(s) (J913) 20 I. C, 332. 

(6) (1892) 19 Cal. 504. 

(7) (1902) 6 C. W. N. 794. 


(3) (1896) 23 Cal. 191. 
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under the lease is that prescribed by the 
Limitation Act or that prescribed by the 
1 enancj^ Act. 'I'he ar^jument for the 
respondents is that the lease is not a 
lease for a^jricultural purposes, and is, 
therefore, subject only to the Transfer of 
Property Act, and is not governed in any 
respect by the I’enancy Act. But in the 
view of the cases cited and of the terms 
of b. 117 itself, that conclusion by no 
means follows from the premise. There 
is no dispute that if the tenancy Act 
applies for any purpose, the period of 
limitation is three years as provided in 
Article 2 of the Schedule UI of the 
lenancyAct. S. 29 of the Limitation 
Act contains a saving clause in regard to 
jspecial and local laws. In my opinion 
iwhether this lease is or is not a lease for 
agricultural purposes, the Tenancy Act 
applies and the period of limitation 
applicable is that provided by that Act. 
V.B./R.K. 


Decree modified. 
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Richarixson and imam, JJ. 

Prasanyia Kumar Butt Purhayastha - 
Plaintitf — Appellant. 

V. 

Jananendra Kumar Dutta and others — 
Defendants — Respondents. 

Second Appeal No. 2119 of 1912, 
decided on 26th November, 1915, against 
the Decree of Sub-Judge, 2nd Court, 
Sylhet, dated 15th April, 1912. 

Limitation Act (9 of 1908), Sch. 1, Art. 121 — 
Adverse possession for statutory period before 
sale is an encumbrance — Assam Land and 
Revenue Regulation (1 of 1886), S. 70. 

An interest acquired in an estate by adverse 
possession for the statutory period before its 
•sale under S. 70 of the Assam Land and Revenue 
Regulation, 1886, is an encumbrance ^Yithin the 
meaning of Article 121 of the First Schedule to 
the Limitation Act, 1908. 22031.244; 25 Cal. 

167, foil.; 12 C. W. N. 528and i I. C. 81, dist. 

[P. 612, C. 2 & P 613, C. i.J 

Jadamath Kanjilal and Birendra Kumar 
Das — for Appellant. 

Hemendra Kumar Das — for Respon- 
dents. 

Judgment — In this case, it is conced- 
ed that the revenue sale of 1897 under 
which the plaintiff-appellant claims, 
became final and conclusive more than 
twelve years before the date on which the 
suit was instituted. That being so, we 


may accept the contention of the appel- 
lant’s learned Pleader that the finding 
in the judgment of the lower Appellate 
Court that the principal defendants were 
in occupation of the lands in suit as 
trespassers for more than twelve years 
before the institution of the suit, refers 
to adverse possession before the sale- 
Assuming this in the appellant’s favour, 
the appeal may be decided on a very 
short ground. The question is one of 
limitation. Is or is not Art. 121 of the 
2nd Schedule to the Limitation Acti 
applicable to this case ? It is applicable 
if the nature of the interest acquired by^ 
the principal defendants by adverse- 
possession is an ‘encumbrance” within 
the meaning of the words as it is there 
used. It is a question of terminology. Is! 
such an interest properly described as an 
encumbrance } Ii seems to us that in 
view of the decisions of this Court in 
Karmi Khan v. Brojo Nath Das (i) 
^d Nuffer Chandra Pal Chotodhury v. 
Bajejidra Lai Gosiaami (2) and of the 
earlier authorities which were cited and! 
followed in those cases, the questions 

which we havestated, can admit onlyof an| 

affirmative answer. The learned Pleader 
for the appellant contends that the in- 
terest is not an encumbrance and cannot 
properly be described as such. He refers 
to the cases of Kumar Kalanand Singh v- 

Syed Sarafat Hosseinis) and Bahimuddi 

Munshi v. Nalini Kanta Lahiri (4). No 
doubt in those cases, it seems to have 
been held in regard to S. 54 of the Ben- 
gal Land Revenue Sales Act (XI of 1859) 
that in the e.xpression “ subject to all 
encumbrances ” which there occurs, the 
word encumbrances ” does not include 
an interest acquired before the date of the 
sale by adverse possession for the statu- 
tory period. On the other hand, it has- 
always been held that the word as used 
iri S. 37 where the expression is “free 
from all encumbrances,” includes such an 
interest at any rate for the purposes of 
limitation, and this point as to the mean- 
ing of the word in Art. 121 was not con- 
sidered in the cases of Kumar Kalanand 
Singh v. Syed Sarafat Uossein (3) and 
Bahimuddi Munshi v'. Nalini Kanta 
Lahiri ( 4 ). 


(1) (1895) 22 Cal. 244. 

(2) (1898) 25 Cal. 167. 

(3) (1908) 12 C. W. N. 528 . 

(4) (1909) il. C. 81. 
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In the present case, the sale took place 
not under Act XI of 1859, but under the 
Assam Land and Revenue Regulation of 
18S6. We assume again in the appel* 
lant’s favour, that the learned Subordinate 
Judge misapplied S. 71 of the Regulation 
and that the sale was the sale of an 
estate under S. 70. But the interest 
which the defendants acquired, is in our 
opinion on the authorities an encum* 
brance within the meaning of Art, 12 1 
and the suit is barred by limitation. The 
contention of the learned Pleader for the 
appellant that under Art- 142 or 144, the 
period of limitation was twelve years 
from the date w'hen possession was for- 
mally given to the purchaser at the sale, 
cannot be accepted. 

We may mention that there are two 
plots in dispute in this suit. The plain- 
tiff*s title to the first plot fails on the facts 
found by the Subordinate Judge, which 
cannot be now successfully assailed. His 
title to the one-half share of the second 
plot fails on the ground we have indi- 
cated. 

The result is that the appeal must be 
dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 
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Chatterjee and Chapman, JJ. 

Diljanmih/m Bibi — Petitioner. 


v. 

Hermania Kumar Boy and others — 
Opposite Party. 

Civil Rule No. 733 of 1914, decided on 
26th March, 1915, in the matter of the 
Misc. Case No. 293 of 1913 of Munsif, 
2nd Court, Jhenidah. 

(a) CivU Procedure Code (5 of 1903), S. 141 — 
Scope of — Does not apply to execudoo.', 

S. 141 of the Civil Procedure Code, 190S does 
not apply to applications for execution. 


/i.\ -1 » , ^ ^‘4. C. I.] 

(b) Civil Procedure Code (S of 1908), S. 47 

and O. 21, ^R. 90 Applicadoo to set aside sale is 
not execution proceedings. 

An application for setting aside a sale under 
S. 47 and O. 21, R. 90, Civil Procedure Code, 
is not an application for execution. It is a mis- 
cellaneous proceeding in the nature of an 
original proceeding in which the auction-pur- 
chaser is the principal interested party. 


(c) Civil Procedure Code (5 of 1908), S. 47 
0,9, R. 13 and O. 21, R. 90 — Application to se 
aside dismissal for default of an applicatioi 
under R. 90 lies. 

^Vhe^e on the dismissal for default of an ap 
plication for setting aside an execution sal 


under S. 47 and under U. 3i, K. 90 of the 
Civil I’rocedure C'ode, anx^ther apjjlicaiioii lui 
setting aside that order under U. y. K. 9, is 
made : 

Htld, that U. Q, R. 9, is applical)le to cases 
t)t this kind- Case law referred. (P. 614, C. 2.] 

Manmoihanath 'Slukerjee — for Peii* 
tioner. 

Surendra Chandra Sen—ior Opposite 
Party. 

Judgment. — .An application for setting 
aside an execution sale under S. 47 and 
O. 21, R. 90 of the Civil Procedure 
Code, was dismissed for default. The 
judgment-debtor made an application for 
setting aside that order under O. 9, R. 9. 
The learned Munsif rejected the applica- 
tion, holding that 0. 9 had no applica- 
tion to the case. This Rule was granted 
on the opposite party to show cause why 
the application should not be entertained 
either under O. 9 or O. 47, or why such 
other order should not be made as to this 
Court might seem fit and proper. It is 
admitted by the learned Vakil for the 
petitioner that O. 47, is not open to him, 
as the application was made to the 
successor of the trying Munsif. He relies 
upon O. 9 or S. rsi of the Civil Pro- 
cedure Code. I do not think he is entitled 
to rely on S. 151. To allow him to do so 
would be to allow him to apply for a 
review which is expressly prohibited by 
the Code. He must stand or fail by 0 . 9. 
There is some- apparent diversity of 
opinion as to whether the provisions of 
O. 9 are applicable to matters arising in 
execution. In the case of Sa/dar Ah v. 
Kishun Lai (1), it was held that an 
application for re-hearing a matter arising 
in execution could be entertained under 
O. 9, R. 9. This is an express authority 
on the point. 'I'his case was distinguished 
in the case of Asim Mandal v. Baj Mohan 
Das (2) and it was held that all the provi- 
sions of O. 9 were not applicable to execu- 
tion proceedings. That was a case in 
which an application for execution was 
dismissed for default and it was held that 
a fresh application for execution would 
nevertheless lie as O. g, R. 9, was not 
applicable to an application for execution. 
The matter came under discussion again 
in the case of Hari Charan Ghosh v. 
Manmatha Nath Sen (3) and it w'as held 

(1) (I910) 7 I. C. 241. 

(2) (1911) II I c. 385. 

(3) A. I. R. (1914) Cal. 126=19 I- c. 683 = 41 
0 3! * 1 • 
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that O. 9, R. 13, was not applicable to a 
proceeding under Rr. loo and loi of 
O. 21. Both these cases rely on the 
history of S. 647 of the old Code in the 
course of its transformation into S. 141 
of the Civil Procedure Code of 190S. 
S. 647 of Act 14 of 1882 \\as : 

“Tin* procedure herein pre>cribe(l shall be 
followed, as far as it can be made applicable, in 
all proceedings in any Court of civil jurisdiction 
other than suits and appeals.” 

In consequence of some divergence of 
opinion between different High Courts as 
to whether the proceedings named in this 
section included execution proceedings, 
an explanation was added by Act VI of 
1892 : 

” This section does not aoply to applications 
for the execution of decrees which are proceed- 
ings in suits." 

In i8q 4 the ludicial Committee held 
that even without the explanation the 
section did not apply to applications for 
execution of decrees, Thakuf Prasad v. 
Fakir UUa (4). That was a case in which 
an application for execution had been 
struck off at the request of the decree- 
holder without any permission to apply 
again, and the question was whether 
Ss. 373 and 374 barred a fresh appli- 
cation. T’his objection was overruled by 
their Lordships. The result of this deci- 
sion was that the explanation was held 
to be superfluous. S. 141 of the present 

Code runs as follows : 

“The procedure provided in this Code in 
regard to suits shall be followed, as far as it can. 
be made applicable, in all proceedings in any 
Court of civil jurisdiction.’ 

Supposing that the alteration in lan- 
guage is not materia], and adopting the 
construction given by the Privy Council 
to S. 647 of the old Code, it will follow 
that S. 141 does not apply to applications 
for execution. 

An application for setting aside a sale 
under S. 47 and O. 21, R. 90, is not an 
application for execution. It is a mis- 
cellaneous proceeding in the nature of an 
original proceeding in which the auction- 
purchaser is the principal interested party. 

I do not think that a proceeding of this 
kind is excluded from the purview of 
S. 141. I think, therefore, that O. g, 
R. 9, is applicable to cases of this kind 
and the cases of Asim Mandal v. Paj 
Mohan Dass (2), Mari Charan Ghosh v. 
Manmatha Nath Sen (3) have not decided 

(4) (1895) 17 All. 106 — 22 I. A. 44=6 Sar. 
526 (P. C.). 


to the contrary. Both these rulings are 
careful in stating that all the provisions 
of O. 9, are not applicable. Some of 
the provisions, therefore, may apply 
and the judgment of the learned Chief 
Justice in Bari Charan Ghosh v. Man- 
ynatha Nath Sen (3) contains a clear indi- 
cation that the interests of justice must 
have an important bearing in the matter : 

Ii i.s not as though there was any necessity in 
the interests of justice that the provisions of 
R. 13, O. g, should be applicable to proceedings 
in execution, because the order is not conclusive, 
but is subject to the right of the person aggriev- 
ed to bring a suit.” 

In the present case, the order is conclu- 
sive: there is no regular suit and a review 
is impossible. The petitioner is, ihere- 
fore, without any remedy other than O. 9, 
R. 9, to have an adjudication of her case. 

I may state that the Madras High Court 
favours the view contended for by the 
petitioner in this connection. SeeSubbiah 
Naicker v. Ramanathan Chettiar (5). I 
would, therefore, make the Rule absolute 
with costs three gold mohurs and direct 
that the petition of the applicant should 
be dealt with in due course of law. 
V.H./R.K. 

Rule made absolute. 

(3) A. I. R. (1914) Mad. 162 = 22 I. C. 899 = 

37 Mad. 462. 
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Mbluck, J. 

Gopi Sundari Dasi — Plaintiff — Appel- 
lant. 

V. 

/faladhar Mazumdar and others — Defen- 
dants — Respondents. 

Second Appeal No. 1544 of 1913, decid- 
ed on 7th July, 1915, from the Decree of 
Sub-Judge. Pabna, dated 13th February, 
19 * 3 - 

Bengal Tenancy Act fS of 1385), S. 87 — What 
amounts to abandonment under S* 87 it stated* 

Where a tenancy in favour of several tenants 
has not been split up and even one of the origi- 
nal tenants still remains on the land though the 
others drop away, there is no abandonment 
within the meaning of S. 87 of the Bengal. 
i enancy Act. 7 C. W. N. 670, dist. [P. 616, C. i.I 

Jogesh Chandra Roy and Nanda Lai 
Banerjee — for Appellant. 

Tarakeswar Pal Chowdhury and Sasa- 
dhar Roy — for Respondents. 

Judgrm^t. — It is admitted that the 
bara taraf and chota taraf were two 
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co'sharer landlords in possession of an 
occupancy holding measuring 14 bighas 5 
co/tas through certain tenants, Torap, Dinu 
Juman and Jarip. Torap transferred his 
half share in the holding to Ananda and 
Dinu’s share was inherited by his son, 
Enait. VVe next find that Juman and 
Jarip had somehow dropped out of the 
holding and that there was some kind of 
division of the lands of the holding, and 
that Ananda paid rent separately of his 
share to the bara taraf and Enait for his 
share to ckota taraf » We are concerned 
in the present suit with Ananda’s portion 
of the holding. It is admitted that 
Ananda by a will bequeathed his land 
to Bipin, the son of his mistress, Dhono- 
moni, and that defendant No. 3, Bona- 
lata, the widow of Bipin» made a dar-jote 
settlement in favour of defendant No. 2. 
The plaintiff, who is the bara taraf land- 
lord, sued defendants in this case for 
ejectment on the allegation that Ananda 
had no right to bequeath to defendant 
No, 3 the occupancy holding which is 
not transferable by custom, and that 
consequently the other defendants who 
claim as under-tenants have also no right. 
The basis of the plaintiff’s case is that 
there was a division of the holding as 
between the landlords on the one hand 
and the tenants, Ananda and Enait, on 
the other, by which a separate non- 
occupancyholding was created in favour 
of Ananda for an area of 7 bighas zh cottas 
with a rental of Rs. 4-12-0. Defendant 
No. 2 in his written statement said that 
he was a bona fide tenant and could not 
be ejected without notice. Defendant 
No. I said that he had no concern with 
the case and had been wrongly implead- 
ed. Defendant No. 3 said that the 
tenancy had not been split up and that 
as the original tenant was still in posses- 
sion of a part of the holding, she could 
not be ejected. 

The learned Munsif found that there 
had been a splitting up of the tenancy 
but that upon the plaint, as framed, no 
decree for ejectment could be given. It 
appears that in the plaint the land from 
which it is sought to eject defendant No. i 
is not described by metes and bounds. 
It is merely stated that plot No. i con- 
sists of a certain area out of the total area 
of 2 bighas 8 cottas. After the evidences of 
both sides had been record^^d ; an applica- 
tion was made for amendment of the 
plaint by describing by metes and bounds 


the parcels from which an ejectment was 
sought. The learned Munsif found that 
the statements in the application for 
amendment were inconsistent with the 
evidence given in the case. For instance, 
in respect of plots in which according to 
the application Ananda and Enait were 
said to be joint, the evidence showed the 
exclusive possession of one party alone. 
It was clear, therefore, that even if he 
allowed the amendment of the plaint, he 
could not grant ejectment according to 
the terms, and so he dismissed the plain- 
tiff’s suit for that part of the land which is 
in schedule ha. We are not concerned with 
the lands in schedule kha and ga in this 
case. We need not, therefore, refer to them. 

In appeal the learned Subordinate 
Judge found that there had been no 
splitting up of the tenancy at all. He, 
therefore, refused to eject the defendants. 

The plaintiff prefers thissecond appeal 
and the only ground of law taken is that 
upon the facts found the Court of appeal 
below was bound to draw the inference 
that there had been a splitting up of the 
tenancy. Now what the learned Subordi- 
nate Judge found is this. He says that 
there was a division of the land, but he 
does not say whether each plot was 
divided into two equal shares or whether 
some plots were given to one party and 
some to another party. Again, he says 
that for the sake of convenience .Ananda 
paid half share of the rent on account of 
the/o^e to the plaintiff. But he goes on 
to say that during certain piinia ceremo- 
nies Enait paid some rent to the bara- 
taraf, that is, to the plaintiff. Again he 
goes on CO say that in a certain road-cess 
return the plaintiff has described Torap, 
the predecessor of Ananda, and Dinu, the. 
predecessor of Enait, as his tenants ; and 
again that, in a rent suit brought by the 
chkotta taraf for their share of rents, Miru 
the son of Torap, and Enait, the son of 
Dinu, were both impleaded as tenants. It 
also appears even in the present case that 
Enait has been impleaded as a tenant. 
Upon all these facts, the learned Subordi- 
nate Judge has declined to come to the 
finding that there was a splitting up of 
the tenancy and I cannot interfere 
in second appeal. Reliance has beer, 
placed on behalf of the appellants on the 
following cases : — Gobind Chandra Pal v. 
Hamidulla Bhutan (1), Panchanna Banerji 

(0 (*go3) 7 c. W. N. 670. 
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V. Rdf Kumar Guha (2), Bhabatarini 
Dasi V. Ekabar Malita (3} and Sailetidra 
Nath Mitter v. Karali Charan Singh (4). 
I'hese cases do not really touch the 
point. They merely show that it is open 
to a tenant, notwithstanding the terms of 
the S. 188 of the Bengal Tenancy Act, to 
hold separate tenancies under co*sharer 
landlords in respect of their shares in the 
holding. If then the tenancy has not 
been split and the original tenant still 
remains on the land, there can be no 
abandonment within the meaning of the 
S. 87 of the Bengal Tenancy Act. 'There- 
fore, the plaintiff cannot eject the defend- 
ants. 'The appeal is dismissed with costs, 
only one set of costs is allowed to the 
different defendants. 


V.H./k.K. 


Appeal dismissed. 


(2) (1892) 19 Cal. 610. 

(3) (' 9 ^ 7 ) 5 C. T. J. 235 (F. IC). 

(4) (1905) 2 C. L. J. 534. 

/ 
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Jknkins.C. j. andN.R. Chattekjea, j. 

PriyaNath Bachher — Plaintiff — Appel- 
lant. 

V. 

Zlianjan Sardar and others — Defend- 
ants — Respondents. 

Second Appeal No. 2739 of 1913, 
decided on 20th Maj', 1915, against the 
Decree of Sub-Judge, isi Court, 24 Par- 
ganas, dated 12th May, 1913. 

Civil P. C. (S of 1908), S. 149-What it suffi 
dent compliance with order under S 149 stated 
— Discretion is not to be interfered in appeal. 

A plaint was presented to a Civil Court on 
the 19th April. On the 29th April an order was 
made on the plaintiff to pay the deftcit Court- 
fees within a week. This was followed by 
several other orders providing for payment on 
later dales. Ultimately there was an order on 
the 7th August under which the balance was to 
be paid within five days, but it was paid the 
next day, the Sth August : 

that there was an order and also pay- 
ment in conformity with that order within the 
meaning of S. 149, Civil Procedure Code. 

[P. 616. C. 2.] 

A discretion exercised properly under the 
section cannot be challenged in appeal. 

[P. 616. C. 2.] 

Sarat Chandra Koy Chowdury and 
Dhirtudra K. Roy — for Appellant. 

Jogendra Narayan Mozumdar - for Res- 
pondents. 

Jenkins, C. J. — This is an appeal 
from a decision of the Subordinate 


Judge, first Court, Alipur, affirming the 
decision of the first Munsif at Seaidah. 
1 he suit was for recovery of money, and 
it was presented in the Small Cause 
Court at Seaidah on the i8th April, 1911. 
I hat Court had no jurisdiction, so it 
was returned on the 19th. On the same 
date it was presented to the Munsif's 
Court. On the 29th of April an order 
was made on the plaintiff to pay the 
deficit Court-fees within a week. And this 
was followed by several other orders pro- 
viding for payment on later dates. Ulti- 
mately there was an. order on the 7th 
August under which the balance was to 
be paid within five days. In fact it was 
paid the next day, the Sth August. 
Notwithstanding this, it has been held 
that the suit was not within time and 
must be dismissed. J'his appears to 
me to be an erroneous reading of S. 149 
of the Code which provides for the 
power to make up deficiency of Court- 
fee and for that purpose vests the Court 
with powers, in its discretion, at any 
stage to allow the person, by whom such 
fee is payable, to pay the whole or part, 
as the case may be, of such Court-fee, 
and upon such payment the document, in 
respect of which such fee is payable, is 
to have the same force and effect as if 
such fee had been paid in the first 
instance. In this case we have such an 
order as S, 149 contemplates and there 
was payment in conformity with the 
terms of the order. So that I can see no 

reason why the provisions of S. 149 should 
not apply. 

Some doubt has been suggested as to 
whether the Judge exercised his discre- 
tion in making the various orders to 
which I have referred. It appears tome 
impossible to go into a question of that 
kind. He must be taken on the record, 
as It stands to have exercised his discre- 
tion as provided by S. 149. The result is,* 
in my opinion, the decree of the Sub- 
ordinate Judge and of the Munsif must 
be set aside and the case sent back to 
the Court of first instance in order that 
it may be heard in accordance with law. 
Costs hitherto incurred will follow the 
result. 

N. R. Chalterjea, J. — T agree. 

V.B./R.K. 

Decree set aside. 
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Chatterjee and Chapman, <JJ. 

William Graham — Detendani — Appel- 
lant. 

V. 

Phanindra Nath Milter and others — 
Plainiiiis — Respondents. 

Appeal No. iddofigii, decided on 

iiih June, 1915, from the Original 

Decree ot ist Suo-Judge, 24 Parganas, 

dated 20th December, 1910. 

(a) Evideaco Act (1 of 1872), St. 13, 35 
and 83 — hitias prepared by Goveroment in pro* 
ceediog* for aiseMoteac of rent — (Shittas were 
held adiziissible in evidence. 

NVhere chittas were prepared by Government 
as only pare ol and in explanation of proceed- 
ings wUicti were regularly taken for the assess- 
ment ot rent upon lands said to be improperly 
held rent-free and where the whole of the pro- 
ceedings togetuer with tne petition, under which 
the proceeding-, were initiated, and the reports 
of the Collector and the orders of the i>oard of 
Revenue were put in evidence: 

that all the papers taken together 
furnished valuable evidence. 618, C. 2.J 

Held, also, that the chittas were admissible in 
' evidence inasmuch as they were coupled with 
proceedings which were of the nature of re- 
sumption proceedings and the lands therein 
were identitiable. [P. 618, C. 2.J 

tb) Evidence Act (1 of 1872), S. 35 — Entry in 
public regittere relevant. 

An entry in a register prescribed by law and 
being a public register kept for the public bene- 
fit under the sanction of ohicial duty is relevant 
under S. 35 of the Evidence Act no matter 
whether the clerk who wrote the entry had any 
personal knowledge or whether the register was 
a copy of a previous register which had become 
untidy. [P, 620, C. i.J 

(c) Bengal Survey Act (5 of 1875)— Deci- 
aiona based oo survey map not binding on Civil 
Courts on question of title. 

A decision under the Survey Act based upon 
a survey map made behind the pUintifis is 
not binding on the Civil Courts upon the ques- 
tion of title. [p. 619, C. 2.J 

Gharu Chandra Biswas and Satyendra 
Nath Muter — for Appellant. 

Niimudhab Bose and Hupendra Kumar 
MtUer for Kara Kumar Mitter~lor Res- 
ponucnis. 

Judgment. — In the suit out of which 
this appeal arises the plaintiffs claimed 
a plot of land roughly thirteen kotos in 
area in Kidderpore, a suburb of Calcutta. 
The plaintiffs derived their title in the 
following way. At the beginning of the 
list century the Government constructed 
a new road in that locality. A survey 
was made in 1800 and again in 1801 for 


the purpose of assessing the compensation 
to be awarded to the persons from whom 
the lands for the road were taken. It 
appears that certain side-lands, which 
had been taken and might subsequently 
be required for the purposes of the road, 
were then noted as dard-ptn lands : the 
lands which had been taken and which lay 
outside these dar-i-pin lands were noted 
as be darkari or surplus lands and these 
latter surplus lands were settled with 
former holders under lakheraj sanads. In 
1810 the plaintiff’s ancestor Ram Bhadra 
Mitra received such a sanad (Exhibit 11) 
in respect of seven kotos of this surplus 
land. In order apparently to regularise 
these settlements and to assess rent 
for land improperly held, a fresh survey 
was undertaken with the result that 
in 1837 the heirs of Ram Bhadra Mitra 
received a notice to the effect that 
they had been found in possession of 9 
kolas ^ chittaks 10 gundas of land and 
were asked to prove their title to it. The 
heirs of Ram Bhadra Mitra were invited 
to take settlement of the excess land 
found in their possession. In 1840, how- 
ever, there appears to have been yet 
another survey and measurement by an 
amin, Kalipada Chatterjee. The Board 
of Revenue were not satisfied and directed 
yet another survey. This was carried out 
by a Deputy Collector, Radha Nath Gan- 
guly in 1846. He found the heirs of 
Ram Bhudru Mitra in possession of eight 
kotos 7 chittaks 12 gundas in two plots 
which were numbered 168 and 169 (Exhi- 
bit 8c). The Board v .1 Revenue, how- 
ever, eventually decided that no rent 
could reasonably be demanded for'any of 
the excess lands reported to be in pos- 
session of tenants. The heirs of Ram 
Bhadra Mitra thereft e remained in 
possession of their two plots Nos. 168 
and 169 rent free as before. The plain- 
tiffs claim, and we think reasonably, that 
their possession of plots Nos. 168 and 
and 169 can be related back to the sanad 
granted to their ancestor Ram Bhadra 
Mitra in 1810 (Exhibit ii). It is not 
disputed that the plaintiffs are the heirs 
of Ram Bhadra Mitra, the grantee of 
that sanad. 

The defendants do not now contest the 
facts above set forth, except to somewhat 
faintly suggest that the connection bet- 
ween the sanad of iSio and the plots 
Nos. 168 and 169 had not been made out. 
We are satisfied, however, that the 
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connection has been made out. 'I'he 
questions for our determination, therefore, 
■ i'l'i'st, whether the land which has 
been decreed to the plaintiffs has been 
properly identified with the plots Nos. i68 
and iGq above referred to and secondly 
whether the plaintiffs have been in posses- 
sion within I 2 years of the suit ? 

It will be observed that 13 kolas were 
claimed in the plaint. But as the case 
was put before us, the plaintiffs did not 
claim more than the land which had been 
idenlihed with the said plots Nos. 168 
and 169. 

'I’he immediate occasion of the suit was 
a decision under the Bengal Survey 
Act, 1875, affirmed by the Commissioner 
in appeal in July 1908 to the effect 
that the plaintiffs were in possession 
of two kolas odd only. We shall 
deal in the proper place with the bearing 
of this decision on the merits. The pre- 
sent suit was instituted in ist July, 1909. 
'I’he suit was decreed in part, that is, a 
decree was given for the land identified as 
plots Nos. 16S and 169 above referred to. 
'J’he defendants appealed to this Court, 
and the plaintiffs hied a cross-objection 
averring that they were entitled to the 
entire 13 kolas claimed by them. At the 
hearing of the appeal the learned Judges 
observed that the western boundary of 
the land had not been determined and 
remanded the case for a finding on this 
point. A finding has been come to and 
has been submitted. I'he whole case has 
been argued before us de novo. The 
cross-objection by the plaintiffs has not 
been pressed. 

We proceed to consider the Jirst ques- 
tion. namely, whether the land which has 
been decreed to the plaintiffs has been 
properly identified with plots Nos. 168 
and 1C9 of the survey of 1846. No map 
of 1846 is forthcoming. What we have 
is a serial list of holdings (Exhibits 8a 
to 8e). The relation of each holding 
to the holding bearing the previous 
number is noted. The name of the 
possessor and a description of the boun- 
daries of each holding is given. The 
length, breadth and area are also noted. 
It is also noted whether the land is 
dar-i-pin, ' i, e., within the boundaries of 
the lands reserved as side-lands for the 
purposes of the road or whether it is 
surplus land. The results obtained by 
the amin in 1840 and by the Deputy 
Collector in 1846 are both given. These 


lists are called chinas, 'Fhey are more 
than 30 years old. have been produced 
from proper custody and can be presumed 
to be genuine. 

It has been argued that these ohittas 
cannot be treated as evidence without 
proof of their accuracy. It is said that 
they are not public documents within the 
meaning of S. 83 of the Evidence Act 
and that the chittas ha\'ing been prepared 
by the Government for their own private 
use, they cannot in any case be used as- 
evidence. Among other cases the case 
of Ram Chunder Sao v. Bunseedhur 
Naik (i) is reiied on. Hut in the case now 
before us the chittas are only part of and 
in explanation of proceedings which were 
regularly taken for the assessment of 
rent upon lands said to be improperly 
held rent free. I'he whole of the 
proceedings have been put up in evidence 
including the petition under which the 
proceedings were initiated, the reports of 
the Collector and the orders of the Board 
of Revenue, all these papers taken 
together furnish valuable evidence that 
the Government recognised the right of 
the plaintiffs’ predecessors to hold the 
land described in the chittas as rent free.^ 
In the case of Ram Chunder Sao v. 
Bunseedhur Naik (i) upon which the 
appellants relied Garth. C, J., was of 
opinion that the chittas in that case 
coupled witli the resumption proceedings 
would have been admissible. Here the 
chittas are coupled with proceedings 
which are of the nature of resumption 
proceedings. I’he persons who made the 
measurements are dead, but there 
is evidence on the record that mea- 
surement was actually made. The 
appellants have not in fact had the 
temerity to contend that the chittas were 
prepared without any measurement at all. 
The report of the Commissioner leaves 
no doubt in our minds that there was 
actual measurement. Whether it was 
sufficiently accurate to make identifica- 
tion of the plots Nos. 168 and 169 
possible is a question which we shall 
proceed next to determine. If that be 
determined in favour of the chittas, the 

remaining objection to their admissibility 
must fail. 

We proceed then to consider in detail 
whether plots Nos. 168 and 169 of the 
chittas have been properly identified. 

(i) (1S83) 9 Cal. 741. 
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For the preliminary consideration of this 
question the map recently prepared by 
Mr. Smart, Superintendent of Survey, 
may be referred to. A cursory examina- 
tion of the chittas will reveal the fact 
that they assume that the Circular 
Garden Reach Road runs due north and 
that the directions of east and west and 
south are assumed to correspond. That 
this is the basis upon which the chittas 
have been prepared has now been 
conceded in argument. The ne.xt point 
to consider is that there are two land- 
marks on the map which can reasonably 
be assumed to have remained unaltered 
since ihe time of the chittas, one is the 
Panchanan Tola, an ancient shrine 
at the corner of Watgunge Street (plot 
No. 158 of the chittas), and the other 
is the Munshigunge Road (plot No. 166 
of the chittas). Considerable argument 
was addressed to us regarding the 
location of plot No. 158 and the plots 
intervening between it and the Munshi- 
gunge Road. We do not think it neces* 
sary to go into this in detail, as the result 
intended was only to indicate that the 
chittas of these plots were somewhat care- 
lessly prepared. There is nothing to sug- 
gest that the location of the Munshigunge 
Road, plot No. 166, has altered except in 
the matter of two feet in breadth, which 
may be neglected. The plots which we 
are concerned with are on the other side 
of the Munshigunge Road and their iden- 
tification is not affected by any careless- 
ness in preparing chitias of the plots on 
the Panchanan Tola side. 

The area between the Munshigunge 
Road and Tolly’s Nala is comparatively 
small. Assuming, as we are entitled to 
do, that plots Nos. 168 and 169 of the 
chittas are the lands granted by ihtsanad 
of 1810, the area within which these plots 
must be found is still further restricted, 
for according to the saJiad they must be 
within 250 feet of the Bridge Road. 

Taking the plot next in number to the 
Munshigunge Road in chittas viq come to 
plot No. 167. This is described in the 
chittas as at the corner of the Munshi- 
gunge Road and the Bridge Road. There 
are two plots now at this comer numbered 
in Mr. Smart’s map No. 145 and 145/1 
Plot No, 145/1 is at the comer but has 
been found to be dar-i-pin land, r.e., land 
included in the side-lands of the road. 
Plot No. 14s has thus been identified as 
plot No. 167 of the chittas* We are satis- 


fied that the finding that plot No. i 45 /‘ 
is dar-i-pin land is correct. From the 
configuration of the approaches to the 
road in Mr. Smart’s map, it is fairly obvi- 
ous that it is dar-i-pin. It is so described 
in the official register, and that it js 
dar i-pin is in accord with the statement 
in an old official paper (Exhibit C.) (re- 
ferred to without objection) that 15 feet 
of dar-i-pifi land was left on each side of 
the road after the drain. The actual 
width of plot No. 145/1 is about 18 feet. 
If No. 145/1 is dar-i‘pin land, then plot 
No. 145 of Mr. Smart s map is certainly 
plot No. 167 of the chittas. The area of 
plot No. 145 differs from plot No. 167 by 
five chittas odd only and this the Com- 
missioner says can be accounted for, by the 
recently constructed drains. Plot No. 167 
of the chittas being thus determined it 
follows that plots Nos. 168 and 169 must 
be where they have been located by the 
decree. The only argument that can be 
put forward to the contrary is to suggest 
that the words purba dakshin in the des- 
cription of the boundaries of plot No. 167 
in the chittas mean south and east, and 
not south-east as they undoubtedly do 
and that a portion of plots Nos. 168 and 
169 lay directly to the so-called east of 
plot No. 167 and had been absorbed by 
the thakurbari. We are not prepared to 
accept the meaning sought to be put on 
the word purba dakshin. There is evidence 
that the area of the thakurbari plot has 
increased considerably since the time of 
the chittas, but there was room for consi- 
derable encroachment towards the road 
side. There is nothing to indicate en- 
croachment towards plot No. 145 ; on the 
contrary, there is evidence that there was 
formerly a boundary wall on that side 
(defence witness No. 8). We are satis- 
fied that plots Nos. 168 and 169 have 
been properly located by the decree. We 
may say that in the argument in appeal 
the location of the western boundary 
was not seriously attacked, except upon 
general grounds such as those indicated 
above. Assuming our reasoning to be 
correct, nothing has been said to lead us 
to think that the western boundary has 
not been properly determined. We are 
satisfied with the grounds given by the 
Commissioner for his finding on this point. 

The decision under the Survey Act was 
based upon a partition map made behind 
the backs of the plaintiffs. It is not, o 
course, binding upon us upon the question. 
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of title. And it does uot preclude us 
from finding that during a period anterior 
to that decision the plaintiffs were in 
possession. 

It has been argued that the extract 
from the official register (Exhibit 3). which 
as will be seen above we relied upon for 
proof that plot No. 145/1 was dari-i-pin 
land, was not admissible in evidence. 
The register was produced by a Govern- 
ment Survey Inspector (plaintiff's witness 
No. i). It IS a register of the Survey 
Office. Now the registers kept in the 
Survey Office are prescribed by the Board 
of Revenue under S. 63 of the Bengal 
Survey Act, 1875. The register, there- 
fore, appears to have been prescribed 
by law. In any event, it was a public 
register kept for the public benefit under 
the sanction of official duty. It matters 
not whether the clerk who actually wrote 
the entries had any personal knowledge 
or whether the register was a copy of a 
previous register which had become un- 
tidy. Ihe entry was clearly relevant 
under S. 35 of the Indian Evidence Act. 

As regards possession within 12 years 
of the suit we are satisfied that this has 
been made out. Defendant No. 2, Rhetra 
Mohan Ghose and his father before him 
held the land (the plaintiffs say) under 
them. Khetra Mohan sub-let to defen- 
dant No. 3, Shayama Charan and 
under arrangement with Khetra, Shayama 
Charan paid Khetra 's rent direct to the 
plaintiffs The defence case was that 
only two kotas of the land were thus held 
by Khetra and Shayama Charan under 
he plaintiffs and that the remainder was 
held under the defendants. Khetra is in 
the service of the defendants and his 
evidence on the point is. therefore, wholly 
unreliable. The plaintiffs, after giving 
Khetra and Shayama Charan notice to 
produce the original rent receipts, them- 
selves produced counterfoils showing that 
rent was paid to them till well within 
12 years of the suit for the entire area in 
suit. Ihis is supported by the following 
-circumstances. The defendant No. 2 
Khetra Mohan, says in his evidence that 
before Shayama Charan his mother, Hara 
Sundari was the tenant. In 1902 the 
principal defendants sued Hara Sundari 
in ejectment. The suit ended in a com- 
promise in which the principal defendants 
agreed with Hara Sundari to pay “the 
Tent and tax which is paid to Thakurdas 
Mitra” (the father of the present plain- 


tiffs). The areas roughly correspond to 
the areas in dispute in the present suit 
and the inference is that the principal 
defendants then admitted that the father 
of the present plaintiffs was in possession 
in 1902. The suit, therefore, was not 
barred by limitation. 

We agree with the finding that the 
attempt to deprive the plaintiffs of the 
property was engineered by the defendant 
No. 2, Khetra Mohan Ghose, who was in 
the service of the principal defendants 
when he became a tenant of the land 
under the plaintiffs. 

We desire to acknowledge the assist- 
ance we have received from the Bar. 

I'he appeal is dismissed with costs. 
Hearing fee three hundred rupees. 

The cross-objection is dismissed. 
V.B./K.K. 

Appeal dismissed, 
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Chittv and Walmsley, JJ. 

Kiranshashi Debi and of/iers —Appel- 
lants. 

V. 

Chandrika Prosad Singh and another — 
Respondents. 

Appeal No. 475 of 1913, decided on 
2ist July, 1915, from the Order of Sub- 
Judge, Mozafferpore, dated 17th July, 

1913- 

Limitation Act (9 of 1908), S. 15 — Attachment 
of decree under O. 21, R. 53, Civil P. C. operates 
as stay of execution and saves limitatioa. 

A judgment-debtor had previously obtained a 
money-decree against his decree-holder in an- 
other Court. In the execution of his decree he 
got the decree against himself attached under 
O. 21 R. 33 of the Civil Procedure Code. The 
execution petition was eventually dismissed for 
default but on that date the decree against him 
which had been attached by him was barred by 
time. The decree-holder applied for the execu- 
tion of his decree: 

Held^ that the attachment of the decree operat- 
ed as stay of the execution by order of Court 
and the period during which the decree remained 
attached should be excluded in commutation of 
the limitation for execution of that decree. 

[P. 621. C. i.] 

Atul Krishna Roy — for Appellants. 
Ganesh Dutt Singh — for Respondents. 

Chitty, J. — This is an appeal by the 
judgment-debtors against an order of the 
Subordinate Judge ordering execution of 
a decree against them. It appears that 
this decree was passed in the Court of 
the Subordinate Judge on 16th February, 




Deb Nath Das v. Ram Sundar 


Calcutta G21 


1910. Before that, the judgment-debtors 
had obtained a decree also for money in 
the Munsif’s Court for presumably a 
lesser amount. In execution of that 
decree, the judgment-debtors, instead of 
applying as they should have done for a 
set-off, attached the present decree under 
O. 21, R, 53, Code of Civil Procedure. 
The decree being passed by a different 
Court from that in which the judgment- 
debtors had obtained their decree, the 
attachment must have been made under 
Clause (i) (6) of that rule, that is to say, 
by a notice by the Court which passed 
the decree sought to be executed request- 
ing the other Court to stay the execution 
of the decree unless and until the Court 
which passed the decree sought to be 
executed cancelled the notice or the 
decree-holder or the judgment-debtor 
applied to the Court receiving such notice 
to execute its own decree. The effect 
of that attachment would be to stay 
the execution of this decree unless and 
until these events happened. Now, in 
this case those events never did happen 
and the execution case lasted until 
26th July, 1910, when it was dis- 
missed for default. The learned Sub- 
ordinate Judge has held that this period 
must be excluded under S. 15 of the Limi- 
tation Act ; and, if the period be ex- 
cluded, admittedly the pre.sent appli- 
cation for execution of this decree which 
was made on i8th April, 1913 would be in 
time. 

We are of opinion that the Subordinate 
Judge was right in the conclusion to which 
he came. The effect of the attachment 
was to stay the execution. Is that a stay 
of the execution by an order of Court as 
stated in S. 15 of the Act ? It is argued 
for the appellants that that order must be 
made by the Court which passed the 
decree In such a case of attachment 
there is really no necessity for the Court 
to make any separate order. The stay 
operates automatically on the receipt of 
the notice from the Court which attaches 
the decree. We think that it must be re- 
garded as a stay by order of Court. 

So far as the merits of the case are 
concerned, there are no merits whatever 
in favour of the appellants. What, of 
course, should have been done in thiscase 
was to set off the decrees of these two 
parties — the one against the other. 

We dismiss the appeal with costs- 
Hearing fee three gold mohurs. 


Walmsley, J — I agree. 

V.B./R.K. 

Appeal dismissed. 
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Jenkins, C.J. and N. r. Chattekjea, j. 

Kuraram Datta — Plaintiff — .Vppeilant. 

V. 

Banomali Patra and others — Defen- 
dants —Respondents. 

Second Appeal No. 1179 of 1913, 
decided on gih June, 1913. against the 
Decree of Dist. Judge, Bankura, dated 
23rd December, 1912. 

Decree— Setting aside — Fraud — If decree not 
set aside plea of fraudulent decree cannot be 
raised. 

A party can rely on fraud even though he has 
not brought a suit to set aside the decree alleged 
to have been obtained by fraud. 

Shoroshi Charan A/itter — for Appel- 
lant. 

J^upendra Kumar A/itter — for Respon- 
dents. 

Judgment. — This case is really con- 
cluded by the finding of fact of the lower 
Appellate Court, and nonetheless so, 
because that rinding may have been very 
timidly expressed. It is objected that 
the defendant cannot rely on fraud in the 
absence of a suit brought by him to set 
aside the decree. But that does not 
seem to be a sound appreciation of the 
position. It has been decided otherwise 
in the case of Rangnutk Sakharam v. 
Govind Narasinv (i). 

The appeal must, therefore, be dis- 
missed with costs. 

V.B./R.K. 

Appeal dismissed^ 

(1) (1904) 28 Bom. 639. 
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Woodroffe and Newbould, jj. 

Deb Nath Das Bairagi and others— 
Defendants — Petitioners. 

V. 

iirm .SwTn/arBarwan— Plaintiff- Oppo- 
site Party. 

Civil Rule No. 366 of 1915, decided 
on 18th June, 1915, from the decision of 
Munsif, Rangpur, dated 8th January 
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SpeciKc Relief Act (1 of 1877), S. S—A<^/i/ar is a 
tenant — Suit for possession by adhiar maintain- 
able under S. 9 — Decision not open to revision^- 
Civil P. C. (1908), S. 115. 

An adhiar is generally a tenant and as such 
his possession would he protected under S. g of 
the Specific kelief Act. 

Therefore, a decision in favour of zx\ adhiar 
under S. g of the Specific Kelief Act is not liable 
to be revised under S. 1 15 of the Civil Procedure 
Code. 1908, in the absence of proof that the 
adhiar is not a tenant but a labourer. 

Mid Chandra Gupta— {or Petitioners. 

Jitendra Nath Roxj — for Opposite 
Party. 

Judgment. — This is an attempt to 
revise a decision passed under S. 9 of the 
Specific Relief Act. T'he way it is sought 
to make this application one under S. 1 15 
is as follows : — It is said that the Judge 
has made a statement as to an alleged 
admission which is inaccurate. He says 
in the judgment that the defendants 
concede, however, that the plaintiff was 
in possession of the disputed land as a 
bhag tenant. It is said that that is not a 
fact and that no reference to tenancy is 
made in the pleadings. i hat appears to 
be so. But what was admitted was that 
the plaintiff was in possession as an 
adhiar. I'he question which is raised 
on that point is whether the adhiar is 
a tenant or a labourer. If he is a 
tenant, then his possession would be 
protected under S. 9. If a labourer, it 
would be otherwise. In the first place, 
there is no affidavit before us that an 
adhiar in this part of the country means 
a “labourer" and not a “tenant." T'here 
is, on the contrary, a statement in the 
affidavit that the land was “ let out " to 
the plaintiff as adhiar, which term is 
appropriate to the e.xistence of a tenancy. 
I'he various books upon the subject 
which were referred to, show that very 
largely an adhiar is a tenant and the 
learned Judge who decided this case 
must be well aware of the meaning of the 
term in the district in which his Court is. 
Under those circumstances, a case has 
not been made out for revision under 
S. 1 15 of the Code of Civil Procedure. 

The Rule is. accordingly, discharged 
with costs. We assess the hearing fee at 
one gold mohur. 

V.H./R.K. 

Rule discharged . 
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holmwood AND WalMSLEV. JJ. 

Nagesur Pershad Singh and others — 
Plaintiffs — Appellants. 

V. 

Bindeshwari Prosad Singh and others— 
Defendants — Respondents. 

Second Appeal No. 1444 of 1912, 
decided on 28th January, 1915, against 
the decree of the Dist. Judge, Shahabad, 
dated ist .March, 1912. 

Civil Procedure Code (5 of 1908), O. 21. R. 90, 
—Decree -Execution sale— Setting aside on 
ground of fraud— Absence of interest at the time 
of decree bars right to set aside execution sale. 

Where the plaintiff.s had no interest in the 
property at tlie time the mortgage-decree was 
passed and the property was not ancestral : 

He/d. that they could not come in execution 
to set aside the decree. ^ C. L. J. 328, foil. 

[P. 623, C. I Ik 2.] 

Provash Chandra A/itra and Surendra 
Alculhah Mullick — for Appellants. 

(Jmakali Muhherjee and Raghu Nath 
Singh — tor Respondents. 

Holmwood, J. — These second appeals 
arise out of suits brought by the plain- 
tiffs to set aside certain mortgage-decrees 
and sales held in accordance there- 
with, on the ground that they were 
tainted with fraud and that they were 
illegal and the sales were equally so, and 
that decrees which purported to be 
against their father did not bind the 
plaintiffs. 

It is conceded that at the time the 
decrees were passed the plaintiffs were 
not in existence and, therefore, had no 
cause of action as regards setting aside 
the decrees. But the prayers of their 
plaint show that this is the main ground 
of their case, the sales being merely 
subsidiary. The first prayer clumps the 
decrees and sales together. The second 
is clearl3' based on the contention that 
the decrees being illegal, the sales held 
under them must also be illegal. On the 
plaint itself there seem to be many 
grounds on which the suit is not main- 
tainable. The first we have already 
stated, that the plaintiffs were not alive 
at the time the decrees were passed. 
The second has been stated by the learn- 
ed Subordinate Judge and not noticed 
by the Judge in appeal e.xcept in general 
agreement, namely, that on paragraphs 4, 

5, 6 and 7 of the plaint it must be held 
lha't the reconveyance of the shares of 
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Bhabhutar and Ganput, whom the plain- 
tiffs claim to represent by means of 
the hiba-bil-ewaZy made the properties 
the self-acquired properties of Bhabhu- 
lar and Ganput and if it ever was ances- 
tral property, which does not seem 
to be asserted, it ceased to be so. 
Then there is the ground taken in para- 
graph 4 of the written statement that the 
plaintiffs have not specifically mentioned 
any instance of fraud in their plaint. In 
dealing with this the learned Judge in 
the Court below has pointed out that the 
only allegation in regard to the decree is 
contained in paragraph g, and on analys- 
ing that in the light of the fact that the 
plaintiffs were not in existence, he found 
that that refers to some parties who are 
not before the Court and it is not known 


the decree they cannot now come in in 
execution and that alone is sufficient to 
show that their suit is not maintainable. 

The appeals are, therefore, dismissed 
with costs. 

Walmsley, J.— I agree that the 
appeals should be dismissed. 

V.B./R.K. 

Appeals dismissed. 
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Moukekjke and Chapman, JJ. 

Shyama Charan Batsya — I’etitioner — 
Appellant. 

V. 

Prafulla Sundari Gupta — Respondent. 


who they are, so that there is substantially 
no allegation of fraud against the decree 
which was obtained after contest and 
which was never contested in execution 
by the plaintiffs’ ancestor. If, therefore, 
the plaintiffs had no interest in the 
^property at the time the decree was passed 
and the property was not ancestral pro- 
perty, it is difficult to see how they can 
[seek to come in execution. 


It is argued on the authority of the 
case to which one of us was a party, the 
case of Debendra Nath Bhattachar/ee v. 
Prasanna Kumar Chakravarti (i). that 
they can bring this suit on the basis of 
the alleged frauds in e.xecution only, and 
that whether it be treated as an applica- 
tion under S. 47 or as a regular suit is a 
matter of form and not of substance, as 
was pointed out in that case. In a 
passage at the end of the judgment which 
is obiter it was laid down, if there was 
fraud in the execution proceedings it will 
be open to the party affected by the 
fraud to make an application under 
S. 244, Civil Procedure Code : if instead 
of an application he presents a plaint in 
the Court competent to deal with the 
matter, the defect is one of form rather 
than of substance and there is no real 
want of jurisdiction, and this is supported 
by a large number of authorities, and we 
have no desire to differ from it in any 
way, as it has nothing to do with the 
present case which is based essentially 
upon the prayer to set aside the decree. 
.As the plaintiffs were not interested in 


(1) {1907) 5 C. L. J. 328. 



Appeal No. 369 of 1912, decided on 
26th April, 191S, from the Original 
Decree of Sub-Judge, Mymensingh, dated 
ist July, 1912. 

(a) Probate and AdminUtratioQ Act (5 of 1881), 

Ss. 50 and 69— Hindu Law reversioner is interest- 
ed to oppose grant of probate. 

.A reversioner under the Hindu Law has no 
present alienable interest in the property left by 
the deceased but he is substantially interested 
in the protection or devolution of the estate, 
and as such is entitled to appear and be heard 
in a Probate proceeding relating to the de- 
ceased’s property. 3 1 . C. 178, ref. to. 

[P. 625, C. I,] 

(b) Probate and Administration Act (5 of 1881), 

S. 69— Applicant is bound to give correct infor- 
mation about relations of deceased — District 
Judge has discretion to issue citation to all 
relation whose interest is affected by the will. 

Where an applicant for Probate chooses to 
make a statement as to the relations of the 
deceased, the inlorniaiion he gives to the Court 
must be correct and not misleading. 

In a case where a will is propounded which 
alters the devolution of property the District 
Judge should, in the exercise of the discretion 
vested in him by S, 69 of the Probate and 
Administration Act as to the mode of issuing 
citations, direct special citations to persons 
whose rights are immediately affected by the 
will. 18 Cal. 45, ref. to. [P. 625, C. i.] 

(c) Probate and Administration Act (5 of 
1881), S$. 50 and 69 — Where notice to interested 
person not issued owing to applicants mislead- 
ing statement — ProceedLigs are defective. 

Where a Court mislead by the untrue state 
ment of an applicaui for Probate did not direct 
the issue of special citation on a relation of the 
deceased, as it would undoubtedly have done if 
apprised of his existence; 

Held., that the proceeding to obtain the grant 
was defective in substance, within the meaning 
of the first clause of the _ejq5lanation to S. 30 of 
the Probate and Adminislfation Act 


f y >4 .V t a 
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(d) Evidence Act (1 of 1872 ). S. 115 .— Person 

interested with knowledge of proceedings 
allows lus case to be fought by others is bound by 
result though no party to il-Borden of proof of 
knowledge is on person alleging iL 

If a person knowing wliat was passing svas 

content to stand by and see his battle fought by 

somebody else in the same interest, he should 

be bound by the result and not be allowed to 
re-open the case. 5,5^ q j j 

Where a person has full knowledge ’of ’ the 
proceedings and has capacity to make himself a 
party he is boun<l by proceetlings to which he is 
no party and of which he has received no notice 
from Court. [l^ 626, C:. 1 .} 

Where in answer to an application fo”r ’revoca- 
tion Iw a person on whom citation should have 
been issued, it is pleaded that he did not inter- 
vene though aware of the proceedings, the 
burden of proof that he had full knowledge is on 
the person who alleges it. it is not necessary 
for the parly who applies for revocation to prove 
not only that no special citation was served on 
him but also that he had no knowledge of the 
proceedings. 9 C. W. N. 190. ref. to. 

/VC... . /- ^>26, C. 2.j 

fe) Ewdence Act (1 of 1872J, S. 115-Acquic*- 

cence— tor acquiescence knowledge of right and 
mfringemenU is essential— Waiver must be 
intenUonal with full knowledge. 

Ihere can be no acquiescence without full 
knowledge both of the right infringed and of the 
acts which constitute the infringement. Marker 
V. Marker ^ (1851) q Hare 1, ref. to. 

. IP. 626, C. 2.1 

A person cannot be barred of his remedy on 
the ground of waiver unless at the time of the 
alleged waiver he is shown to have been fully 
cognisant of his right and of the facts of the 

. fP. 627. C. i.J 

A waiver must be an intentional act with 
knowleege. Duke of Leeds v. Amherst^ (1846) 

2 Phillips 117; Darnley v. L. C. D. Railway 
Company, (1869) 2 H. L. 43, ref. to. 

Q , ^ CP.O27, C. 1.] 

basankaj tban Ray'-lor Appellant. 

Tarakishore Chowdhuri and Birendra 
Kumar De— for Respondent. 

Judgment. — This appeal is directed 
against an order of dismissal of an appli- 
cation for revocation of Probate of an 
alleged will of one Raj Chandra Baisya. 
The testator died on the 2sth April, 1899, 
and is s;ud to have made a testamentary 
disposition of his properties on the i8th 
April, i88g. He left a widow, Ananda- 
mayi, and his nearest male relation alive 
at the lime of his death was the appel- 
lant, Shyama Charan Baisya, who would 
consequently be entitled to succeed as 
reversionary heir on her death. The 
will authorised the widow to take a son 
in adoption and constituted her absolute 
f wner of the estate, if she did not exer- 
cise her power of adoption. There were 
also two legacies, one in favour of Giris 
Chandra Bhatacharyya, the spiritual 
guide of the testator, the other in favour 


of Karunamayi, the daughter of the 
appellant and the wife of the brother of 
Anandamayi. No application for Probate 
was made till the +th Augusi, 1902, more 
than three years after the death of the 
testator. In this application. Anandamayi 
stated that, besides herself, the deceased 
had left no other near relation, kindred or 
heir surviving him. A general citation was 
issued under S. 69 of the Probate and 
Administration Act, r88r, on the 7th 
August, 1902, and is said to have been 
put up on the north wail of the house of 
the deceased on the 14th August and on 
the gate of the Court house on the i8th 
August. Special citation was also issued 
on the 13th August, 1902 on the two 
legatees. The spiritual preceptor, it is 
said, declined to give a receipt fur the 
notice, and it was accordingly affixed on 
the wall of his house on the 25ih August, 
1902. I he other legatee was not found 
in the house of her husband, who declined 
to receive the notice, which was accord- 
ingly affixed on the wall of his house on 
the 19th August, 1902. The return of 
service states that the lady had gone to 
the house of her father ; there is, in fact, 
some evidence to show that she was not 
on good terms with her husband and had 
been discarded by him ; the statement in 
the return that she had gone to the house 
of her father may, accordingly , be accept- 
ed as a true version. On the sih Septem- 
ber, 1902, one Biswanath Baisya filed a 
caveat, but he does not appear to have 
persisted in his opposition. The result 
was that the will was formally proved and 
1 robate granted on the 22nd September, 
1902. The I’robate was not, however, 
actually issued till the 28th May, 1903. 
the widow' continued inoccupation of the 
estate till her death, which took place on 
the 2nd December, 1910. She appears to 
have alienated portions of the estate for 
alleged necessity on the 14th October, 
*903, 4th December, 1905 and 9th 
October, 1907, According to the peti- 
tioner, he attempted to take possession 
of the estate after the death of the 
widow, but was opposed by the trans- 
ferees who set up title by purchase from 
her as executrix. On the i8th May, 1911, 
fie consequently applied for revocation of 
Rrobate on tfie ground that the will was a 
forgery and that the Probate had been 
obtained without notice to him. The 
application was opposed by the represen- 
tatives of the spiritual preceptor and by 



1916 


Shyama Charan i\ Prafulla Sundari 


Calcutta 


the transferees from the widow ; the other 
legatee died in 1906. 'I'he Subordinate 
Judge has dismissed the application on 
the ground that the petitioner was barred 
by the doctrine of acquiescence. The 
substantial question in controversy in the 
present appeal is, whether this view is 
well-founded. 

It has not been disputed that the peti- 
tioner was the nearest male relation of 
the testator at the time of his death and 
was entitled to succeed as reversionary 
heir on the demise of the widow*. Fhe 
testator and the petitioner were the sons 
of two sisters, and were, from the point 
of view of Hindu Law, near relations. 
The petitioner was thus clearly a person 
entitled to intervene in the Probate 
proceedings. It w as ruled by this Court 
in the cases of Kamona Sooridury Dassee 
V. Hurro Lall Shaha (i), Kkettramoni 
V. Shyama Chum (2), Bepin Behari v. 
Manoda (3) and Brindaban Chunder v. 
Sureswar (4), that although a reversioner 
under the Hindu Law has no present 
alienable interest in the property left by 
the deceased, he is substantially interest- 
ed in the protection or devolution of the 
estate, and as such is entitled to appear 
and be heard in a Probate proceeding. 
'Phis position has not been seriously con- 
troverted on behalf of the respondent ; 
but it has been argued that as S. 62, 
unlike S. 64, does not specifically require 
that the names and residences of the 
family or other relatives of the deceased 
should be stated in the application, 
omission to furnish such information 
does not affect the validity of the pro- 
ceedings. This need not be disputed, but 
two points are perfectly plain, namely, 
first, that if the applicant for Probate 
chooses to make a statement as to the 
relations of the deceased, the information 
he gives to the Court must be correct and 
not misleading and secondly, that, as 
observed in the case otNistariny v. Brah- 
momoyi (5), when a will is propounded 
which alters the devolution of property, 
the District Judge should, in the exercise 
of the discretion vested in him by S. 69 
of the Probate Act as to the mode of 
issuing citations, direct special citations 
to persons whose rights are immediately 

(1) (1882) seal. 370. 

(2) (i8q 4) 21 Cal. 539. 

(3) (1902) G C. W. N. 912. 

(4) (1909) 3 I. C. 178. 

(5) O891) IH Cal. 45. 
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affected by the will, in the case before us. 
the petition contained the untrue, siate- 
meni that, besides the widow, the deceased 
had left no other near relation, kindred or 
heirs surviving him. W ith what motive 
this statement was made, it is needless to 
speculate : it is immaterial whether the 
untrue statement w-as intentional and 
fraudulent or was the result of an 
accidental mistake. Phe fact remains 
that the statement was made, and that 
misled thereby the Court did not direct 
the issue of special citation on the peti- 
tioner, as it would undoubtedly have, 
done if apprised of his existence. Conse- 
quently, the proceeding to obtain the 
grant was defective in substance, within 
the meaning of the first clause of the 
explanation to S. 50 of the Probate and 
Administration Act; reference may, in 
this connection, be made to Illustra- 
tion (6) appended to that section ; In the 
goods of Gunga Bissen Mundra (6) 'Phe 
respondent.^ were, consequently, driven 
to invoke the aid of the doctrine that mere 
omission to serve a special citation is not 
by itself a sufficient ground for revoca-i 
tion, if it is shown that the person on 
whom the citation should have been 
served is otherwise aware of the proceed-| 
ings. Before this principle is applied to: 
the circumstances of this case, it is neces-. 
sary to examine its scope and precise! 
import. 

The leading decision on the subject 
is the judgment of Sir John Nicholl in 
Newell V. Weeks (7) where he observed as 
follows ; 

“ The process of citing parties is a convenient 
one for all suitors, because wlien that is done, 
you need not prove actual privity — the law pre- 
sumes actual privily after the legal process — the 
tis pennetts is sufficient notice that persons 
should appear and protect their own interests — 
but if you can prove actual privity, the legal 
process, in point of solid justice and sound 
reason, is supertluous; though ex abtitidanti 
caiiteia, it may still be convenient to resort to it 
and have it upon record. ” 

To the same effect is a long series of 
decisions, amongst which may be men- 
tioned, Hoffman v. B orris (8), Richard- 
son V. Claney (9), Bell v. Armstrong (10), 
Braham v. Burchell (ii), Blake v. 


(6) (1898) 2 C. W. N. 607. 

(7) (1814) 2 Phillim. 224. 

(8) (1805) 2 Phillim. 230 note. 

(9) (1802) 2 Phillim. 228. 

(10) (i882j I Add. 365. 

(11) (1826) 3 Addam. 243. 
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Knight. (12), A/ernjweather v. Turner (i^), 
BatcUffe v. Barnes { 1 4), Duffy w. Brady {1^), 
Wptcherley v. Andrews {16), Goddard v. 
Smith (17), In re Topping (18), Young v, 
Holloway {ig), Mohan v. Broughton (20) 
and W'illiajns v.Evansiii) . The reason for 
the rule has been thus summarised by Sir 
'lohn Nicholl in the case first mentioned : 

“ Spectators to the whole and privy to the 
whole, if they had been di.ssatisfied, they might 
have intervened at any moment of the proceed- 
ings. This right of intervention, coupled with 
their privity to the proceedings, is decisive to 
shew that they’ can have sustained no prejudice 
hy not having been before cited, and not having 
.before given a formal appearance.” 

io the same efiect is the observa- 
tion of Sir Cresswcll in Rafcliffe v. 
Barnes (14) : 

'* Where a party has had full notice, and has 
had the opportunity of availing himself of the 
contest, he will be bound by the decision.” 

Similarly, Lord Penzance said in Wyt- 
cherley v. Andrews (16) : 

‘‘ If a person knowing what was passing, was 
content to stand by and see his battle fought by 
somebody else in the same interest, he should be 
bound by the result, and not be allowed to re- 
open tlie case.” 

The rule that a person is bound by 
proceedings to which he is no party and 
|0f which he has received no notice from 
Court, thus depends on his full knowledge 
of the proceedings and his capacity to 
make himself a party. Consequently cases 
may be found in the reports which show 
that a next-of-kin or an executor who has 
acquiesced in a grant of Probate without 
full knowledge of the proceedings may 
obtain a revocation of the grant : 
IVilliams v. Evans (21), Young v. Hollo- 
way (ig), Peters v. Tilly (22) aLiidHitchle v. 
Malcolml^^D' These principles have been 
adopted and applied in Indian Courts in a 
long line of authorities, amongst which 


(12) (J843) 3 Curt. 547, 

(13) (1844) 3 Curt. S02. 

(14) (1S62) 2 Sw. & Tr. 486 = 31 L. J. F. 61. 

(15) (1841) Milward (Irish) 582. 

(r6) (1871) 2 P. & 1 ). 327=40 L. J. P. 57 = 25 
L, r. 134* 

(» 7 ) (1^73) 3 & I>. 7=42 L. J. P. 14 = 28 


L.T. 141 

(18) (1853) 2 Rob. 620. 

(iq) (1845) D- 87=64 L. J. P. 55 = 11 R. 
596. 

(20) (1S94) P- 21 1 =68 L. J. P. 91 =81 L.T. 
211. 

(21) (1911) P. D. 175=80 L. J. P 115 = 105 

(22*) (1886) II P. D. 145=55 L. J. P. 75=35 
W. R. 183. 

(23) (1902) 2 Ir. R. 403 = 36 I. L. T. R. 56. 


may be mentioned, Komollochun Dutt v. 
Nilruttun (24), Nistariny v. Brakmo- 
moyi (5), Brinda v. Badhica (25), In re 
Pitambar Girdhar (26), In the goods of 
Bhuggobutty Dasi {27). Bebells v. Be- 
bells (28), Elokeshi v. Hari Prosad (29), 
Kunja Lai v. Kailash Chandra (30), 
Nahni Sundari Gupta v. Bejoy Kumar 
^oy (31) and Dwijendra Nath v. Goloh 
Nath (32), It is further well-settled that 
where, in answer to an application for 
revocation by a person on whom citation 
should have been issued, it is pleaded 
that he did not intervene though aware 
of the proceedings, the burden of proof 
that he had full knowledge is on the 
person who alleges it ; it is not necessary 
for the party who applies for revocation 
to prove not only that no special citation 
was served on him, but also that he had 
no knowledge of the proceedings Prem 
Ghand Das v. Surendra Nath Saha (33).! 
It is thus clear, from what has already 
been said, that if a person is to be 
deprived of his right to have the will 
proved in his presence, on the ground of 
acquiescene or waiver, he must be proved 
to have possessed full knowledge of the 
fact ; for it is elementary that there can 
be no acquiescence without full know- 
ledge both of the right infringed and of 
the acts which constitute the infringe- 
ment ; in the words of Turner, V. C., in 
Marker v. Marker (34), parties cannot be 
said to acquiesce in the claims of others 
unless they are fully cognizant of their 
right to dispute them. See also Beauchamp 
V. Winn (35), De Busschc v. AH (36) and 
Wiliniott V. Barber (37). There is further, 
as Loid Cottenham pointed out in Duke 
of Leeds v. Amherst a distinction bet- 
ween a case where the acquiescence alleg- 
ed occurs while the act acquiesced in is in 
progress and another where the acquies- 
cence lakes place after the act has been 

(24) 4 Cal. 360. 

(25) 1 1 Cal. 492. 

(26) 5 Bom. 638. 

{27) 27 Cal. 927. 

(28) 2 C. VV. N. 100. 

(29) 30 Cal. 528. 

(30) 7 I. C. 740. 

(3O (19*5) 30 I. C. 12. 

(32) (1915) 28 I. C. 574. 

(33) (1905) 9 C. W. N. 190. 

(34) (1851) 9 Hare i =20 L. J. Ch. 246, 

(35) (1873)6 H. L. 223 = 22 W. R. 193. 

(36) (1878) 8 Ch. D. 286=47 L. J. Ch. 381. 

(37) (18S0) 15 Ch. 0.96 = 43 T. 95 = 2$ 

\V. R, 9 u. 

(38) (1846) 2 Phillips 117 = 78 R. R. 47 » 
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completed. In the former case, the 
acquiescence is quiescence under such 
circumstances as that assent may be 
reasonably inferred from it. In the latter 
case, when the act is completed without 
any knowledge or without any assent on 
the part of the person whose right is 
infringed, the matter must be determined 
obviously on very clillerent legal con- 
siderations. A right of action has 
then vested in him. and mere delay 
to take legal proceedings to redress the 
injury cannot, by itself, constitute a bar 
to such proceedings, unless the delay 
on his part, after he has acquired full 
knowledge, has affected or altered the 
position of his opponent. Similarly, 
a person cannot be barred of his remedy 
on the ground of waiver, unless at the 
time of the alleged waiver he is shown to 
have been fully cognizant of his right 
and of the facts of the case ; for, as Lord 
Cranworth said in Damley v. Z. C. d: D. 
Railway Company (39), a waiver must be 
an intentional act with knowledge. We 
shall now proceed to test the case before 
us in the light of these principles. 

The testator died on the 2sth April, 
1899 ; the widow remained in occupation 
of the estate of her husband ostensibly 
in her character as widow: there is no 
evidence to show that the will was produc- 
ed or set up at any time during the three 
3^ears and a half which elapsed before the 
application for Probate was made on the 
4th August, 1902. There was consequent- 
ly nothing to put the reversioner on his 
guard or to rouse his suspicion. When, 
again, the application for Probate was 
made, the general citation as also the 
special citation on the daughter of the 
appellant were served in a manner not 
calculated to bring the proceedings to the 
actual notice of the parties. A caveat 
was no doubt filed by a distant agnate of 
the deceased, but for some unexplained 
reason he did not persist in his opposi- 
tion. The consequence was that the 
order was made as in a non-contentious 
proceeding on the 22nd September, 1902. 
There is no evidence to show that 
during the few weeks that the appli- 
cation remained pending, the appellant 
was in any way apprised thereof. The 
burden of proof, as we have said, is upon 
the respondents to establish that he had 

(39) (1869) 2 H. L. 43=36 L. J. Ch, 404 = 
16 L. T. 217. 


full and definite knowledge of the proceed' 
ings taken in Court : this burden they 
have not discharged. The evidence is 
directed to show that the proceedings 
were known to men in the village or to 
other members of the community. This 
is clearly insufficient, for we cannot hold 
that the appellant is barred by acquies- 
cence or waiver, unless it is proved that 
he had full knowledge of the facts, such 
as would enable him to appear and inter- 
vene. It is signiffcanl that it was not 
even put in cross-e.xamination to the 
appellant that he had become aware of 
the proceedings before they terminated. 
'I'here is also nothing to show that he was 
apprised of the order after it had been 
made ; on the other hand, he pledges his 
oath that he came to know of the will 
and Probate for the tirst time when after 
the death of the widow he attempted to 
take possession of the estate. The infer- 
ence follows that the respondents have 
failed to show that though no special 
citation was issued to the appellant, he 
is not entitled to have the will proved in 
his presence, as he had such knowledge 
of the proceedings as would have enabled 
him to intervene therein or to have the 
Probate revoked earlier. The case thus 
falls within the general rule and not w’ith- 
in the e.xception. 

The result is that this appeal is allow- 
ed, the decree of the Subordinate Judge 
set aside and the Probate revoked. The 
appellant is entitled to costs both here 
and in the Court below. We assess the 
hearing fee in this Court at ffve gold 
mohtirs. We direct that the record be 
returned to the Court of the District 
Judge, so that the Probate case may be 
restored and the objectors allowed an 
opportunity to prove the will in the 
presence of the appellant; as the e.xecu- 
trix and the legatees are dead, the 
conduct of the proceedings in support of 
the will may now be given to such of the 
representatives of the legatees and the 
purchasers from the executrix as may 
desire to carry them on. 

V.B /R.K. 

Appeal allowed. 
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Mookerjee and Richardson, JJ. 

Kali Churn Choiudhury and another — 
Defendants — Appellants. 

V. 

Mohananda Datta and oMcv'.?— Plain- 
tiffs— Respondents. 

Appeal No. 1567 of 1912. decided on 
5th March. 1915. from the Appellate 
Decree of Sub-Judge, Mymensingh, dated 
15th March, ig 1 2. 

(a) Partition— Right to— Right to partition by 
a joint owner cannot be defeated by his holding 
a subordinate interest over the whole property. 

Wlicrc A and A are in joint possession as 
joint owners, eacli is ordinarily entitled to claim 
partition against the other, and it is no valid 
an.NWer to a claim for partition by A that A has 
actiuired a suljordinate interest over the whole 
property. 37 Cal. qi$ (F.C.). foil. (P. 62S, C. 2.I 

(b) Co-sharer— Partition— If property held in 

co-tenancy suit for partition lies. 

I’roperty held in co-tenancy may be partitioned 
by suit and the only essential is that the pro- 
perty sought to be partitioned is held in co- 

[P. 629, C. i.J 

fc) Partition— Effect— Effect of partition is 
stated. 

Partition is the process by which property 
held by two or more persons in co-tenancy is 
converted into estates in severalty and thereby- 
divided among them, with the result that the 
land which before partition was held and enjoyed 
jointly, is after partition held and enjoyed by 
the different parties according to the allotments 
made by Court. [P. 9,9, q 

Kritanta Kumar Bose and Bepin 
Chandra Bose — for Appellants. 

Birendra Kumar Derj - for Respon- 
dents. 

Judgment. — 'Phis is an appeal by the 
second and third defendants in a suit for 
partition of joint property. The land in 
dispute is comprised in an estate held by 
the fourth and fifth defendants as pro- 
prietors. On the 27th February, 1894, 
the proprietors granted a lease to the 
third defendant, apparently for the benefit 
of himself and his brothers, the first two 
defendants. On the 31st .August, 1904 
the fourth defendant gave a lease to the 
first three defendants in respect of his 
half share. This lease, it has been 
alleged, was granted for building pur- 
poses. On the2ist Februa^5^ 1905, the 
fifth defendantgranted a putni to the first 
three defendants in respect of the half 
share held by him as proprietor. On the 
6th December, 1909, the fourth defendant 
granted a similar to the plaintiffs 
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in respect of his half share. The putni 

eases, it has not been disputed, were 
superior to the leases previously granted 
by the proprietors. On the 2nd June, 1910 
the plaintiffs commenced the present suit 
for partition as against the first three 
defendants. They also joined the pro- 
prietors as fourth and fifth defendants, 
bu no relief was claimed against the 
latter. Ihe contending defendants have 
resisted the claim for partition on the 
ground that the suit is not maintainable. 
Hieir argument is that as they are 
essees of the entire property under the 
lease of the 22nd February, 1894, the 
plaintiffs, as Putmdars of a half share, 
are not entitled to claim partition. In 

our opinion, there is no force in this con- 
tention. 

It has not been disputed that as the 
plaintiffs and the first three defendants 

are putmdars, each in respect of one-half 

^ plaintiffs are, prima facie^ 

en It e to claim partition against the, 
defendants. When A and B are in 
joint possession as joint owners, eachi 
IS ordinarily entitled to claim partition 
against the other, and it is no valid, 
answer to a claim for partition by A 
tnat has acquired a subordinate in-, 
terest over the whole property. We are 
unable to uphold the contention that as 
the first three defendants, in addition to 
their /iutni interest, have also a subordi- 
nate interest which extends over the 
entire property, the right of the plaintiffs 
^ claim partition cannot be enforced. 

either authority nor principle has been 
a uced in support of this proposition, 
t was ruled by the Judicial Committee 
in the case of Bhagwat Sakai v. Bipin 
B^iary Mitter (i), where their Lordships 
affirmed the decision of the Full Bench 
in Hemadri Nath Khan v. Bamani Kanta 
oy (2), that the right of partition exists 
when two parties are in joint possession 
of land under permanent titles, even 
though those titles may not be identical 
or of co-ordinate degree. In the case 
before us, the plaintiffs and the first 
three defendants are both holders of 
putnt tenures ; they are in possession as^ 
putnidars and their interests are of the 
same grade. Consequently, as between 
them the right of partition exists. There 
is DO intelligible principle on which the 

(p<‘> ^9*0) 37 Cal. 918 = 7 I. C. 549 = 37 L A. 198- 
(2) (1897) 54 Cal. 575. 
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view oan be maintained that the right of 
the plaintiffs toclaim partition has become 
unenforceable because the defendants 
have an additional right, namely, right 
as subordinate tenants. Property held 
in co*tenancy (subject to exceptions im- 
material for our present purpose) may be 
partitioned by suit and the only essential 
is that the properly sought to be par- 
titioned is held in co-tenancy. This 
requirement is fulfilled in the case before 
us. Partition is the process by which 
property held by two or more persons in 
co-tenancy is converted into estates in 
severalty and thereby divided among 
them, with the result that the land which 
before partition was held and enjoyed 
jointly is after partition held and enjoyed 
by the different parties according to the 
allotments made by Court. If partition 
is allowed in the case before us, the 
result will be that the land will be 
demarcated. The defendants will, after 
partition, become tenants under the plain- 
tiffs in one specified half on the basis of 
their leases of 1S94 and 1904, while in the 
other separated half they will be tenants 
under themselves. The position, conse- 
quently, will be that, after partition, the 
plaintitfs will be entitled to treat the 
defendants as their tenants in respect 
of a specific parcel of land instead of, as 
now, tenants in respect of one-half share 
of joint and undivided land. It is not 
difficult to imagine that after partition 
has been so effected, the plaintiffs may 
have advantages which they do not now 
enjoy ; at the same time, during the con- 
tinuance of the leases of 1894 and 1904, 
there will be no interference with the 
actual enjoyment of the land by the 
defendants, although they will be in 
occupation of one demarcated half as 
their own land and of the other half as 
tenants under the plaintiffs. We are con- 
sequently of opinion that the Courts below 
have rightly held that the suit is main- 
tainable. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 


V.H./K.K. 


Appeal dismissed. 
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KLiatHI-.R AND ROK, JT. 

Mahendra Nath Matty — Defendant — 
-Xppellani. 

V. 

Giris/i C/iundra Maity and others — 
Plaintiffs — Respondents. 

Second .Appeal No. 3190 of 1913, decid- 
ed on 3rd May, 1915, against the Decree 
of Offg. Sub-Judge, M idnapur, dated 30th 
June, 1913. 

Hindu Law — Stridhan^Ajiiutuka stridhan— 

Succession— Brother preferential heir to hus- 
band — Dayabhaga. 

At the marriage of a Hindu woman governed 
by the Dayabhaga school of Hindu Law there 
was a promise by her brother to give some quan- 
tity of land as dowry. The property was, liow- 
ever, given to the woman seven years alter the 
marriage. On the deatli of the woman her 
brother sued her husband for the property as the 
rightful heir of the same : 

Hetd^ that the property was the woman’s 
aiautuka stridhan and that her brother was the 
preferential heir to her husband. |.I^ 630, C. 1.] 

Jotish Chandra Hazra and Satkoioripati 
Ray — for Appellant. 

Shib Chandra Palit and Kshirode 
Narain B/iuiyan — for Respondents. 

Judgment. — This is an appeal from a 
decision of the learned Subordinate Judge of 
Midnapur, dated the 26th June, 19L3, 
affirming the decision of the Munsif. The 
suit involves the question as to the right of 
succession to seven bighas of land, which 
formerly belonged to a Hindu woman who 
is now dead. The contest is between her 
husband and her brothers. That the property 
was the stridhan property of the deceased 
woman, there can be no doubt. The question 
is what was the nature of the stridhan that 
was acquired by this woman. The learned 
Judge of the Court of Appeal below has 
found that the property was given to the 
woman seven years after her marriage and 
that it was a property not given on the 
occasion of her marriage. The case for the 
husband, who is the appellant before us, is 
that there was a promise to give the property 
at the time of the marriage and that the 
gift must be taken as a ratification of the 
promise. That, of course, is not correct. 
The promise was one that was not capable 
of being specifically performed. Any seven 
bighas of land could have been given and 
there cannot be the slightest doubt that we 
must take the gift as from the date when it 
was made to the woman. On the date that 
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the property was given to the woman, there 
cannot be any doubt that it was an ojautuka 
stridhni property. Thei'e cannot also be the 
slightest doubt, on the decisions cf this 
Court, that the brother is the preferential 
heir to the husl)aod. Jt. may be, as has 
been argued by the learned Vakil for the 
appellant, that Sreekrishna in his Commen- 
taries says that the husband ought to succeed 
in preference to the brother when the 
marriage is accompanied by certain religious 
ceremonies. That, that view has not been 
accepted on this Court is sutiiciently shown 
by the decision of Mr. Justice Mookerjee in 
the case of Ram Gopal Bkuttacharjee v. 
Narain Chandra Bandopadhya fl) : There 
Mr, Justice ^lookerjee agreeing with 
Mr. Justice Rampini accepted the opinion of 
Jimutavahana in preference to that express- 
ed by Sreekrishna. We are bound by that 
acceptance of the opinion of Jimutavahana 
and we must adhere to the view that the 
form of marriage does not alter the nature 
of the stridhan property. There cannot be 
any doubt that this property was the 
njantuka fitridhan property of the dead 
woman and the decisions of this Court are 
clear with reference to the brother being the 
preferential heir to the husband. That being 
so. we agree in the decisions of the learned 
Subordinate Judge and dismiss the appeal 
with costs. 

V.U./K.K. 

Appeal dismissed. 

(i) (lyoO) 3,3 Cal. 315. 
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Mookerjkk and Roe. JJ. 

Nazir Peyada — Defendant — Appellant. 

V. 

Jyatindra Narain Acharyya Chowdhury 
Plaintiff — Respondent. 


Judgment. — This is an appeal by the 
defendant in a suit for rent. In 1886, he 
held II of land under the plaintiff 
at an annual rent of Rs. 40. In 1891, by 
mutual consent of the parties, some lands 
were excluded from the holding and the 
remainder was divided into five parcels. 

hive new and distinct tenancies were 
thereupon created, one to be held thence- 
forth by the defendant and the other four, 
by his four brothers respectively. The 
parties agreed that the rent for each of the 

new holdings should be Rs. 8 a year. 
The plaintiff now seeks to recover rent on 
the basis of the contract of 1891. The 
defendant contends that the contract was 
in contravention of S. 29 of the Bengal 
Tenancy Act. This defence is clearly of 
DO avail. S, 29 provides that the money 
rent of an occupancy raiyat may be enhanc- 
ed by contract, subject to the condition 
that the amount must not be enhanced so 
as to exceed by more than two annas in 
the rupee the rent previously payable by 
the raiyat' This provision is plainly 
applicable, only where the holding remains 
constant [Ra/ Kumar v. Faizuddi (1).] 
Here the original holding was split up into 
five new tenancies. Consequently no ques- 
tion can arise as to the effect of S. 29 of 
the Bengal Tenancy Act, on the transaction. 

The result is that the decree of the Sub- 
ordinate Judge is confirmed and this appeal 
dismissed with costs. 

V.iJ./K.K. 

Appeal dismissed. 

(') (‘Q‘.S) 30 I. C. 283 . 
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hLETCHEkAND RiCHARDSON, JJ. 

Sabitn Thakurain — Defendant — Appel- 
lant. 


Second Appeal No. 401 r of 1913, decid- 
ed on 7ih May, 1915, against the Decree 
of Sub-Judge, Mymensingh, dated 
17th September, 1913. 

Bengal Tenancy Act (8 of 1885), S. 29— S. 29 
does not apply where original holing is split up. 

S. 2q of the Bengal Tenancy Act is applicable 
where the holding remains constant but where 
the original holding is split up into a number of 
new tenancies no question can arise as to the 
effect of the section. 30 I. C. 283, ref to. 

fP. 630, C. 2.] 

Hit Lai Guha —for Appellant. 

B. Chakravarti and Sushil Madkab 
Mullick — for Respondent. 


v. 

F. A. Sam — Petitioner and Plaintiff — 
Respondent. 

Appeal No. 555 of 1914, decided on 
14th May, 1915, from the Original 
Decree of Dist. Judge, Bhagalpur, dated 
13th November, 1914. 

Succeuion Act (10 of 1865), S. 50— Will Kfibed 
by teatator — jffit signature on first page at top of 
left comer with signatures of 4 attesting wit- 
Remawing pages also signed and attest* 
od— Held it satisfies reqnirements of S. 50. 

Where the respondent applied for Probate of 
a W'ill and it appeared that the will was wholly 
in the handwriting of the deceased and bore bis 
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signatures on the various pages thereof, and 
alongside his signature on the top left hand 
corner of the ist page were the signatures of four 
witnesses and on each of the other three pages 
the signatures of two out of those four persons : 

H(ld^ (i) that the signature of the testator on 
the first page was the operative signature hy 
which he intended to nrake the document an 
effective one ; [P. 632, C. 2.J 

(2) that the witnesses put their signatures 
attimo atlestauJi and the will was properly ex- 
ecuted by the deceased in the marrner required 
by the Indian Succession Act. [P. 632, C. i.] 

Pughy Buldeo Niirain Sin^h and Baicl- 
yanath Narahi Singh — for .Appellant. 

N. SarkaVy Sailendra Nath Palit and 
Chandra Sekhar Prasad Singh — for Kes- 
pondent. 

Fletcher, J. — This is an appeal by the 
appellant against a judgment of the learned 
District Judge of Bhagalpur, dated the 13th 
November, 1914. The respondent in the 
- present appeal presented for Probate to the 
learned Judge a document which, he alleged, 
was the last will of one Woogm Mohan 
Thakur, the alleged will bearing date the 
10th May, 1913. The deceased died on the 
29th January, 1914 childless, leaving the 
present appellant him surviving who is bis 
widow. The respondent to the present 
appeal is one of the eKocutors named in the 
will, the other executor having renounced 
Probate thereof. The alleged will had been 
deposited by the deceased with the Sub- 
Kegistrar of Assurances. It is not denied 
that the Will which is a holograph will is, 
in fact, wholly in the handwriting of the 
deceased and it bears many of his signa- 
tures on the various pages thereof. The 
only question raised in this appeal is, 
whether the will has been executed in the 
manner provided by S. 50 of the Indian 
Succession Act, which section has been 
incorporated into the Hindu Wills Act. 
We have been given by Mr. Pugh, who 
appears for the appellant, many cases which 
turn on the Statute of the English Wills 
Act, 1837 ; but the requisites for a valid 
will under the English Wills Act differ 
substantially from the provisions of S. 50 
of the Indian Succession Act. In express 
terms, S, 9 of the English Wills Act requir- 
es that both the witnesses should be pre- 
sent at the same time and that they should 
both see the deceased execute the document 
as his will. S. 50 of the Indian Succes- 
sion Act, on the other hand, makes different 
provisions. It is provided by S. 50 
of the Indian Succession Act, first of all, 
that the testator shall sign or affix his 


mark to the will or that the will shall l)e 
signed by some other person in the presence 
of the testator and hy his direction. The 
second re(iuisite is that the signature or 
mark of the testator or the signature of the 
person signing for him shall be so placed 
that it shall appear that it was thereby 
intended to give effect to the writing as a 
will ; and thirdly, it is provided that the 
attestation should be made either on the 
testator signing the document in the presence 
of the two witnesses or acknowledging bis 
signature ; but it is expressly provided r n the 
terms of the Act that it is not necessary 
that both the witnesses should be present 
at the same time. Substantially the third 
clause relating to attestation takes the law 
back to what it was the law as to attesta- 
tion of wills under the Statute of Frauds. 
It is not necessary (or the witnesses to be 
present at one and the same time. Then 
what is the custom in India relating to wills 
executed, at any rate, outside the Presidency 
towns by Indian testators ? 'I'here cannot 
be the slightest doubt that, at any rate, in 
the wills in the vernacular, the ordinary 
place for execution is the top of the docu- 
ment. The English system of executing 
the document at the foot does not obtain 
usually amongst Indians. Their custom 
is to execute the document at the top. 
Ordinarily, the signature of the executant of 
a document appears at the top right-hand 
corner, and when he executes the document 
himself, and not by an attorney, is accus- 
tomed to write " by my own pen.’* That 
is the ordinary practice. Now, what do we 
find in the present case? The deceased 
Woogra Mohan Thakur was a man of wealth 
and he was also, to a certain extent, a man 
of education. He spent some years in 
England and he was acquainted with the 
English language. That is manifest from 
the fact that this holograph will shows that 
the deceased knew English fairly well. 
He made former wills and this will that 
he deposited on the 10th May, 1913 with 
the Sub-Registrar of Assurances is clearly 
written throughout by the testator, 
Woogra Mohan Thakur. The document 
itself is engrossed on foolscap papers in the 
manner in which an English document 
would be engrossed. The document consists 
of four pages, on each of which the signature 
of the deceased appears. At the top left- 
hand corner of the first page the signature 
is W. M. Thakur. By my own pen.” 
On the second page, it is signed ”W. M. 
Thakur.” On the third page also it is 
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signed W. M. Thakur,’’ On tbe fourth and 
the last page at ihe end there appears the 
signature Woogra Mohan Thakur, dated 
the lOch of May. 1913 ia the year one 
thousand nine hundred and thirteen only.” 
Against the signature or alongside the sig- 
nature of the testator on the naargin of 
the first page, four persons are said to have 
attested the will and on each of the 
other three pages there appear the signa- 
tures of two of the four persons whose names 
appear on the first page as the attesting 
witnesses. The only question is first of all, 

‘ which is the operative signatui-e of the 
deseased”? I feel no doubt that the opera- 
tive signature is on the first page, ” W. M. 
Thakur. By my own pen.” It seems to 
me clear that the signature of the testator 
placed there is the signature hy which he 
intended to make the document an effective 
■one. Than the next point is, ” Has it been 
shown that these signatures on the margin 
of the first page of the persons who are 
alleged to be the witnesses were subscribed 
by at leist two of these persons nuf/fto 
attestanJi, namely, attesting the will of the 
deceased ? One of the signatures that 
appears on each of the four sheets is the 
signature of the wife of the deceased. She 
says th it these signatures were obtained 
from her on the ground that they related to 
some totally different transaction and that 
the deceased then wrote his will on the 
blank sheets of paper on which she had 
affixed her signatures. There is no evidence 
to show that that story is true. But it is 
highly i)robable that the deceased wished to 
get the signature of his wife somehow or 
other to this will, on the ground that the 
provisions made therein for the wife w'ere 
extremely small having regard to the value 
of the estate. But there is other evidence 
on which, in my opinion, it cannot be 
doubted that this will was properly executed 
by the deceased in the manner required by 
S. 50 of the Indian Succession Act. The 
first witness on behalf of the plaintiff, the 
petitioner for Probate, is Balbhadra Thakur. 
He is a clerk. His evidence is that he 
having read the will did, at the request of 
the deceased, affix his signature to all the 
pages as a witness. It seems to me obvious 
that he duly attested the will. The next 
witness is Surja Prosad. He is the Govern- 
noenb Pleader of Bhagalpur. He is a man 
of position and his statement is that, on the 
morning of the 10th May, 1913 before going 
to the liegistratioD Office, the deceased 
brought the will to him, that he read it and 
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suggested that the deceased ought to make 
a more liberal provision for his wife bub 
that the deceased refusing to do so, he sub- 
scribed his name to the will as an attesting 
witness. The last witness is Harendra 
Krishna Bagchi. fie is also a Pleader. 
He was consulted by the deceased with 
reference to the will before its execution. 
He says that he suggested alterations, by 
way of making a further provision for the 
wife, but that the deceased declined to 
listen to those suggestions. The will was 
brought to him also on the morning of the 
lObh of May, 1913 and the testator having 
acknowledged his signature, Harendra 
Krishna attested the will as an attesting 
witness. It seems to me that that amply 
satisfies^ the provisions of S. 50 of the 
iDdiaD fMiccession Acfc. Tho view put for* 
waid by the leirned Counsel who appears 
for the appellant that some other course is 
required than what has been adopted in ' 
this case seems to me to be open to doubt on 
the wording of S, 50. One has not got to 
comply with the provisions of the third part 
of 8, 50 down to the semicolon and then 
having done that start afresh from the 
semicolon. That has been decided in the 
case of iVuHa Nath Roy Chowdhuri v. 
Jitendra Nat/, Roy CAowdhuri (i). On 
the wording of the section it seems to be 
amply clear that that is not what is 
ie<]uired, I think, whatever be the view we 
may take as to how the signature of the 
wife was obtained, there cannot be any 
doubt on the clear evidence - evidence that 
cannot be doubted — that the deceased did 
acknowledge this document as his last will 
in the presence of those persons whose 
names apjjear in the margin of the first page 
of the document purporting to be his w'ill, 
and that they then at his request subscribed 
their names as witnesses to the fact of the 
will. That is amply sufficient to satisfy 
fhe terms of the S. 50. The fact that the 
deceased took the document and deposited 
it himself with the Sub-Registrar of Assur- 
ances, having endorsed on the cover that it 
contained his will bearing date the lOch 
May, 1913, also seems to me to show that 
the deceased had taken considerable care 
that his will was in due order I think the 
learned .Judge on the evidence in this 
case came to the only conclnsion that was 
possible, namely, that the deceased did, in 
fact, execute this will in the manner requir- 
ed by S. 50 of the Indian Succession Act. 


(0 (1915) 27 I- C. 677. 


1916 


Empekor V. Dwijendra Chandra (Chitty, . 1 ,) Calcutta (>33 


That is the only issue involved in the cose. 
That being so, I am of opinion that we 
should dismiss the present appeal and 
direot the appellant to pay to the respon* 
dent his costs of this Court. We assess the 
hearing fee at one thousand rupees. 
Kichardson, agree. 

Y. B./R. K. 

Appeal dismissed. 
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CHITXi' AND BEACHCROFX, JJ. 

Emperor. 

V. 

Dwijendra Chandra Mukerjee — Accused 
— Appellant. 

Criminal Bef. No. 22 of 1915 and 
Criminal Appeal No. 262 of 1915, decided 
on 17th May, 1915. 

(a) ladiaa Penal Code (45 of 1660), S. 80 — 
Substantive defence of accident — Burden of 
proof. 

If the accused puts forward a substarttive 
detence of accident within the purview of 5 . So 
ot the Indian Penai Code, it is incumbent upon 
him to prove it. (F. 63C, C. i.] 

(b) Evidence-'Admissibility — Evidence as to 
deed done convincing — Motive immaterial. 

If the evidence as to the deed done is suttici- 
ently convincing, it is immaterial to consider 
witn what motive it was done. [P. 639, C. i.J 

(c) Indian Penal Code (45 of 1860), S. 80-* 
Defence of accident«->Couit entitled to full and 
detailed account. 

Per Beachcrojt^ /.— When a theory of acci- 
dent is set up, the Court is entitled to a full 
and, so tar as possible, detailed account of what 
happened. [P. 640, C. 2.J 

(d) Criiniaa] P. C. (5 of 1898), S. 342— Practice 
of filing written statement by accused pernicious 
— Refusal to answer by accused— Adverse infer- 
ence may be drawn. 

The practice of refusing to answer questions 
in the Sessions Court and of putting in a 
written statement is a very pernicious practice. 
There is no provision in the Code for the 
making of a written statement by an accused 
and the obvious object of the practice in many 
cases IS to defeat the provisions of S. 342, 
Criminal Procedure Code, probably based on 
some idea of the Legal Advisers of the accused 
that he may give himself away. That section 
if used intelligently by Judicial Oftlcers, is of 
grt^at use to accused persons for whose benefit 
the section was enacted. A written statement 
drafted by an accused’s Legal Adviser can never 
have the same value as answers coming directly 
from the accused's mouth. The refusal to 
answer questions may be attended with great 
risk to the accused, for the Court is bound to 
question him and a refusal to answer may 
involve an adverse inference against him. 

(P. 641, C. t.) 


J. Roy^ S. K. St'/t and .A. Sen and 
Monmotho NaUt Mukerjee and Rrobodh 
Chandra Chatter/ee — for Accused. 

Sui/an Ahmad and Kunja Bekari 
Mukerjee — for the Crown. 

Chitty, J.— -In this case the ap{)ellaDt, 
Dwijendra Chandra Mukerjee, was found 
guilty of murder by the majority of the 
Jury (4 to 1) and sentenced to death by 
the Sessions Judge of Khulna. He has 
appealed, and the matter comes before us 
also on a reference under S. 374, 
Criminal Procedure Code. The petition of 
appeal contains no less than 27 grounds 
based on the alleged errors of law and 
instances of misdirection on the part of the 
learned Sessions Judge. None of these, 
however, have been touched upon in the 
argument before us and it was conceded for 
the appellant that there had been no want 
of fairness in the trial. The main facts of 
the case are not in dispute. The deceased 
girl, Aparna Debi, was the second daughter 
of Purna Chandra Bhattacharya of Senhati. 
Senhati is about hve miles from Khulna on 
the other side of the river. Purna Chandra 
died some time ago. Aparna was married 
to Cham Chandra Mukerjee of Pabna near 
Daultapur. He is the Head Master of the 
Siddipasa High Eoglish School. At the date 
of her death, 12th November, 1914, Aparna 
was about 14 years of age. She had 
attained puberty in the preceding Chaitra 
and had resided with her husband at Pabna, 
but at the time of her death was living in 
her father’s bouse. The other inmates of 
the house were Satish Chandra Bhatta- 
charji, her cousin and the present head of 
the family, her mother, Bidhu Mukhi, her 
elder sister, Charubala, her aunt, Biraj- 
mohini, Saradindu, a boy of about 12, a 
cousin, and the infant daughter of Satish 
aged seven or eight. Another aunt, ISIon- 
mohini. also lived in the compound but in a 
separate hut. She was old and infirm and 
does not appear to have had any knowledge 
of the occurrence. 

Dwijendra, the appellant, is the son of 
Saroda Charan Mukerjee, who resides at 
Senhati and is President of the local 
punchayet. The appellant himself was a 
Head Constable in the Police force at 
Khulna. He had a gun, a single-barrelled 
12 bore breach-loading hammer gun, for 
which he held a license. It is in evidence 
that he was fond of shooting and had shot 
a leopard. He also shot pigs and birds. A 
number of cartridges were found in his 
house, some loaded with shot others with 
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bullets, both lethal and sphei-ical. Some 
he appears to have loaded himself, using 
black powder. It is also in evidence that 
he often carried the gun. especially at 
mght, for his own protection. He had 
been employed in the Criminal Investi- 
gation Department and may have been in 
some danger from political suspects. He 
was^well acquainted with all the family 
of Puma Chandra Bhattacharji. Puma 
Chandra had been the guru of his father, 
baroda and Bidhumukhi was the preceptor 
of Saroda s wile. Dwijendra was a fre- 
quent visitor at Puma Chandra’s house, 
and it is said that he always treated Charu- 
bala and Aparna with the respect due to 
daughters of his guru. There is no evi- 
dence of anything approaching impropriety 
in the relations between Dwijendra and 
Aparna. There is evidence that there was 
some dispute between the family of Aparna 
and that of her husband about money 
matters, but it does not appear how far 
Dwijendra was aware of this. On 10th Sep- 
tember, 1914,Sttish. as head of the family, 
had written a petition to the Kulna Police 
complaining of Charu Chandra’s ill-treat- 
ment of his wife (Exhibit 1). This was 
given by him to Dwijendra to deliver, bub 
later on he asked him not to deliver it as 
the matter had been settled. The petition, 
however, remained with Dwijendra and 
was found with him after the occurrence. 

It is also in evidence (though Satish now 
denies it; that Dwijendra accompanied 
Satish when he brought Aparna back from 
her husband’s house- The precise date of 
that is in doubt but it was either at the end 
of Bhadra or beginning of Assin, i.e., in the 
week 12th to 19th September. 1914. Charu 
Chandra was absent from Pabna when his 
wife left, and it appears that his absence 
was secured by a bogus telegram. There 
is nothing, however, to connect Dwijendra 
with that telegram. All that can be said 
to be proved is that Dwijendra knew of the 
trouble between Aparna and her husband, 
and of her return to her father’s house and 
the reasons for it. 

On the evening of the occurrence, 12bh 
November, 1914, about 7 or 7-30 P. M. 
Dwijendra was met on the road leading 
from Sarada’s to Puma Chandra’s house by 
the two Kabirajs Bejoy Kumar Sen Gupta 
and Hemenba Sen Gupta. All were going 
to the north and Dwijendra overbook them. 
Some remarks passed between him and 
Bejoy as to some medicine. He was carry- 
ing a. gun under his arm. He had a ckadar 


tied r'ound his head, galpatta fashion, and 

wore along black coat and slippers. Hementa 

said to him ‘ ' you are going out at night 

armed with a gun. Some accident might 

appen. To this Dwijendra gave no reply 

but passed on. The witnesses went to the 

house of Ambika Charan Sen. their co- 
sharer. 

It should be stated that the plan annexed 
to the proceedings, shows correctly the 
buildings, etc., in Puma Chandra’s and 

also the roads in the locality. There is no 
question as to its correccness and, therefore 
no necessity to describe it in detail. 

About or shortly before 8 P. M., the state 
of things in Puma Chandra’s bari was as 
follows:— Birajmohini was in the western 
kitchen. In that kitchen was a tin lamp by 
e lighfc of which the bov Saradiadu was 
eating his evening meal. There was also a 
hurricane lamp on the verandah. Satish 
was in the eastern kitchen cooking for 
himself, Bidumukhi, Charubala and Aparna, 
w o messed together. Charubala, who was 
far advanced in pregnancy, could not cook, 
and Aparna would not. She had cooked 
e midday meal, but was offended with her 

slapped her for some 
nmng offence. Bidhumukhi was giving 
b itish 3 daughter her food in the eastern 
itchen. Charubala and .Ap.arna had gone 

AW I Monmobini. 

About that time Satish asked Birajmobini 

their supper. 

bhe did so and they returned. Charubala 
went to, and remained fora short time at, 
the western kitchen speaking to Saradindu. 
Aparna went on. passed the eastern kitchen 
and went into the dalan aud into the middle 

Qurthern building from the east. 
About the same time Dwijendra came into 
the b%ri from the south. Birajmohiui saw 

j western 
kitchen. Bidhumuki also saw him pass 
along the roioak bo the east and enter the 
northern building by the eastern door. 
Satish s little daughter cried out “ Oh 
grandmother, Dvv’ijen is entering the house 
with his gun uplifted." Charubala then 
came to the eistern kitchen and her mother 
told her to call Buri (the pet name of 
Aparna) to come there. Charubala then 
entered the house by the eastern door, which 
would bake her intothe eastern room. Almost 
immediately afterwards came the report of 
the gun, which was heard not only by the 
inmates of the bari but by others in the 
village. There is no doubt that Aparna was 
then and there shot dead by Dwijendra, 
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whether intentionally or by accident, in the 
middle room of the northern building. The 
bullet, which was tired at a very short 
distance, struck her on the left temple about 
an inch from the eye, passed through her 
head and emerged behind tiie right ear, just 
above the mastoid process. It struck the 
eastern wall of the room 2*2 inches from the 
ground, i. e., just above the tak/itaposh and 
fell to the gi'ound behind the takhfaposh, 
where it was discovered on the 14th bv 
Mr. Cornish, District Superintendent of 
Police. Charubala cried out Mother, 
Buri has gone,” and tben“Dwijen has 
shot Buri dead and has gone away. ” It is 
undisputed that Dwijendra did run away. 
He left the northern building by the south- 
ern door, and in his haste fell over a heap 
of firewood which was lying in front of the 
southern steps. He left his slippers behind 
in the courtyard and just outside the bari 
he dropped the fore-end of bis gun. He 
was seen running away, within the bari^ 
by both Bidhumukhi and Birajmobini, and 
on the road outside going south by Be joy 
and Kemanta Bejoy was for catching hold 
of him but Hemanta held him back, saying 
be might get shot. Dwijen had the gun 
still in bis hand. Both the ladies and 
Satish went at once to the room where 
Aparna had been killed. They found her 
lying on the takhtaposh against two pillows. 
Her head was to the north and her face to 
the west. Her legs from the knees down- 
wards were over the south end of the 
takhtaposh. The mosquibc-curtain, which 
was hanging by three of its corners from the 
north and east walls, was alight in two 
places and Bidhumukhi put out the flame 
by slapping it with the palms of her hands. 
Satish appears to have been so overcome 
with the shock that he swooned. He was 
revived by pouring water on his head. 
When he came to senses, he went or was 
taken to the baitakkhana. By this time, 
a number of the villagers had assembled, 
including Nepal Chandra Chakravarti, 
Saroda Charan Mukerjee, Akhoy Dutt, 
Dr. Amirta Dal Sen, Bhola Nath Chakra- 
varti, Nibaran Chandra Sen, Kanai Dal 
Sen and three chowkidars. Some of these 
persons depose to hearing the ladies of the 
house crying ‘Oh Dwijen, wbata calamity 
(sarbanash) have you wrought on us ! ” 

In the baitakkhana iu the presence of a 
number of the villagers Satish wrote out a 
letter to be sent to the Police at Khulna. 
The first draft (Exhibit 3) was not com- 
pleted. The wording was slightly altered 


and the letter re-written and signed by 
Satish (Exhibit 2). As it is of importance, 
I set it out in full : — 

■■ To 

The High in Dignity, the Ollicer in 
charge of the Thana. 

A cat used to infest our house, and I asked 
my disciple, Head Constable Dwijendra 
Mukherji, to kill that cat. Dwijen came 
after evening; and chasing the cat he 
entered into our northern dardalan and 
fired on the cat. But he missed his aim : 
and my sister Aparna Debi, who was lying 
on a cot in the ^hiir came to be shot on the 
head, and died in consequence thereof. I 
have no enmity with Dwijen, Finis. Dated 
Seahati, Thursday the 26th Kartick, 1321. 

(Sfi.) Satish Chandra Bhattachai-jee, 

Senhati.” 

This was despatched at once by a messen- 
ger, but as he could not get a boat to cross 
the river, it was not recorded at the Police 
Station until 7 A.M. on the 13th. Mean- 
while the body of the girl was left lying as 
it was found, the room was locked and a 
chowkidar put on guard. 

Jai Kumar Chakravorty, Sub-Inspector 
of Police, who was at Hajigram, heard of 
the occui-rence about 2 A.M., and at once 
proceeded to Senhati, arriving about 6 A.M. 
He held an inquest. He has described 
how he found the body, which was in the 
same position as it had been left overnight. 
He also found an ear-ring on the floor. This 
evidently came from the girl’s left ear, as 
that in the right ear was in place, and had 
been forcibly removed, as the hasp was 
straightened out. Dwijendra’s slippers the 
Sub-Inspector found lying some 3 or 4 cubits 
apart by the southern rowak. He sent for 
Dwijendra. who came at 10 or 10-30 A.M., 
and explained how he had come to shoot the 
girl, where he was standing and so forth. 
Dwijendra’s house was searched that after- 
noon. Nothing much turns upon what was 
found there. 

On the 14th November Mr. Cornish came 
to Senhati. He too examined the premises 
and as above stated, found the bullet by tbe 
wall beneath tbe takhtaposh. He too ques- 
tioned Dwijendra and heard his version of 
how the girl had met with her death. 

Thus far the facts are not seriously dis- 
puted. There aie two alternatives for 
consideration in this case : (1) Has the pro- 
secution made out a case of deliberate 
killing? (2) Was the death of Aparna Debi 
the result, as the accused maintains, of an 
unfortunate accident ? It might, of course^ 
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happen that, while disbelieving the theory 
of accident, the Court might consider that 
the pro>scution had not made out their case, 
out that IS not the case here. If the accused 
iputs torwm-d a substantive defence of acci- 
dent within the purview of S. 80 of the 
ndian Penal Code, it is incumbent upon 
.him to prove it. Here the accused has 
called no evidence. He relies for proof of 
any fact upon the oral or documentary evi- 
dence put before the Gom-t on behalf of the 
Crown. As the acceptance of either alter- 
native means the rejection of the other, they 
may be conveniently considered together 
Now, apart from the facts detailed above', 
there is a considerable body of evidence 
which, if believed, leaves no doubt that 
Hwijendra murdered Aparna, and entirely 
negatives the theory of accident. In the 
place, how did he come upon tbescene? 
On behalf of the accused an attempt was 
made to show that he spoke to Saradindu 
in passing the western kitchen and also 
greeted Satish in the eastern kitchen with 
the words “ Thakur Mahashai”. It was 
argued that a man who had gone there with 
the deliberate intention of murdering the 
girl would not thus make his presence 
known to the inmates of the bari. Now 
there is nothing upon the record to show, 
nor do I understand it to have been the case 
lor the Crown, that the murder was so deli- 
berate and premeditated as that. Whatever 
may have been his motive for visiting 
Aparna that evening, there is nothing to 
show that he had already resolved to kill 
her. At the same time it is not proved 
that Dwijeadra spoke either to Saradindu or 
to Satish on his arrival as alleged. Sara- 
indu in the Sessions Court in examination* 
m-chief said he saw Dwijen pass the kitchen, 
but made no mention of his calling out. In 
eross-e.':aminabion he said he did not remem- 
ber if he did so, or if ha had given evidence 
before the committing Magistrate to that 
effect. In the Magistrates’s Court, he had 
said that some one called out “Indu’" 
and that the voice seemed to be that of 
Dwijen Mukerjee. It was suggested by 
the defence that this witness had been 
tampered with. There is no foundation for 
this suggestion, and if there was any tamper- 
ing it was from the other side. Of this, 
there is the evidence of the Sub-Inspector, 
who saw Akhoy Dutt tutoring Saradindu in 
the verandah of the Court. The witness is 
a child of 10 years old and it would be un- 
safe to rely upon his statements, the more 
so as pressure was brought to bear upon 


him with regard to them. It is true that 
Bidhumukhi says she heard Indu call out 
who goes there and Dwijendra answered 
that it was he. On the other hand Biraj- 
mohini, who was in the western kitchen 
with Saradindu, daily denies that Bwijen- 
dra called to him, and we ma> accept her 
statement. Then Satish, no doubt, says that 
while he was cooking some one called out 

Thakur ^lahashai ’’ to him from the court- 
yard. Before the Committing Magistrate he 
had said that some one had called out to 
him but that he could not make out whose 
^ice it was. Bidhumukhi says that though 
Dwijendra often called out “ Thakur Maha- 
shai, on this occasion he said nothing. 

0 may take it that Dwijendra came 
through the courtyard and passed into the 
house without attempting in any way to 

conceal his andval, but without speaking to 
any one. 

The next evidence in chronological order 
is that of Charubala. Now she claims to have 
been an eye witness of the deed, and if her 
evidence be accepted, the case for the Crown 
is proved. She had stopped at the western 
kitchen, while Aparna had gone on into the 
house. Charubala followed after a short 
time entering the northern building from the 
east. She says : — “ I then went to call her 
(Aparna) from the middle room. I got as far 
as the door between the middle room and the 
eastern room. I saw Dwijendra standing in 
the centre part of the middle room. Seeing 
me he took something out of his pocket and 
turned to the west. I told my sister to come 
and eat her rice as it was ready. As soon as 
I said this. Dwijen turned round to the east 
and levelled his gun. I said. ‘Dwijen, what 
are you doing?’ He fired his gun and said 
I am giving her something to eat.’ The shot 
killed my sister. When I went to the 
place, my sister was lying down with her 
face resting on her right hand. She was not 
lying fiat down, but was reclining against 
the pillows.’* Before the Committing 
Magistrate, Charubala did not claim to 
have actually seen the shot fired. There 
she said that she heard the report as she 
was entering the eastern room by the 
eastern door, and that she ran into the 
middle room in time to see Dwijen escap- 
ing by the south door with his gun in his 
hand. She has explained why she did not 
tell the whole truth on that occasion. 
Though her reasons on paper may not 
appear very cogent, I think that what she 
now says is substantially true. It may 
fairly be asked why, if it were really and 
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traly an accident, should Chiirubala and the 
other members of Aparna's family combine 
to perjure themselves and make what was 
only an accident appear as a crime. It was 
suggested that they had done so at the 
instance of Dr. Amrita Lai Sen, who, it was 
said, was on bad terms with Dwijendraand 
owed him a grudge. There is no foundation 
on the record for such a suggestion, ft is 
true that Dr. Amrita Lai Sen from the first 
declined to believe in the theory of accident, 
and did not hesitate to let the Police know 
his opinion. He also recommended imd 
insisted upon a Police investigation. But 
this any impartially minded man would 
have done under the circumstances, which, 
to say the least, were highly suspicious. In 
my opinion advantage has been taken by the 
defence of the untimely death of Dr. 
Amrita Lai Sen to foist upon him much in 
this case for which he was not in the 
slightest degree responsible, and in particu- 
lar the responsibility for the case being 
pressed against Dwijendra. Dr. Amrita 
Lai Sen was seized with small-pox about 
the time of the trial in the Sessions Court 
and died before the trial was concluded. 
His evidence before the Committing Magis- 
trate was )'ightly put in and read at the 
trial. He had not, however, been cross- 
examined, though the accused had the 
opportunity to do so, and the suggestions 
now made were, of course, not put lo him. 
They are mere suggestions and I see no 
reason to suppose that the testimony of 
Satish and the other members of his 
family or indeed that of any of the witnesses 
for the prosecution was at all more 
unfavourable to the accused by reason of 
any action or influence of Amrita Lai Sen. 
I can see no other possible reason why the 
members of Aparna’s family should depose 
falsely against the accused. An important 
question is what amount of light there 
was in the middle room at the time when 
the gun Was fired. As to this, the evidence 
is not absolutely clear, but there appear 
to have been two lamps in the eastern 
kitchen which lighted the verandah and the 
courtyard to the east of the house. There 
was also an earthenware lamp inside the 
house. Bidhumukhi says that she had 
placed it in the eastern room of the dalan 
near the door leading from the eastern to 
the middle room and that it was so placed 
in order to light both rooms. Charubala 
now says that this lamp was in the south 
window of the middle room. Before the 
Magistrate she had said that she came into 


the middle room carrying a lamp, buUhis 
she now admits was not the case. She does, 
bowevei, say that there was a hurricane 
lamp biu’ning at the south west corner 
of the bed. Bidhumukhi also says that 
Charuliala immediately after the occur- 
rence hud told lier of this hurricane lan- 
tern. and Bidhumukhi further says that 
Dwijendra was carrying a lantern, when 
he came. There seems t.o be some doubt 
about this lantern, but the evidence is clear 
that there were two lamps in the eastern 
kitchen, which would light up the space 
between that and the house, and there 
was a lamp just outside the door between 
the two rooms which would give light to 
both. The middle room was certainly not 
in complete darkness, as was suggested on 
behalf of the accused. The next question 
of importance is the position of Aparna 
when she was shot. The statement of the 
accused, to which he consistently adhered, 
was that he was entering the middle room 
from the closed verandah on the south in 
pursuit of a cat, which had run into that 
room, that when he was just on the thres- 
hold of the south door towards the west he 
brought down the gun from his shoulder 
to point it at the cat, that the gun 
went off, and the bullet hit and killed 
Aparna. Now this would be impossi- 
ble if Aparna was lying, reclining or 
sitting on the takhtciposh. The evidence 
shows that the muzzle of the gun when 
fired was within three feet of and probably 
not more than two feet from her head. 
This is shown by the fact that her face was 
scorched, her left eye-brow and hair singed 
and her clothing burnt in one or two 
places. Seeing this difficulty, it was sug- 
gested that Aparna was not shot on the 
takhtaposh, but while squatting on the 
floor near its south-west comer ; since it 
was also supposed that there must have 
been a considerable flow of blood from the 
wound (as indeed there was) the further 
wild suggestion was made that there had 
been a pool of blood on the floor and that 
Amritla Lai Sen had washed it up. The 
fact that he was seen washing his hands 
with ashes shortly before he left the house 
about 2 A.M. that night was the only 
foundation for that suggestion. Then it 
was said that Aparna must have been 
lifted from the floor on to the takhtaposh 
and this was put to one or two of the 
witnesses and denied. For this suggestion 
too there is no foundation in fact. If ghe 
was shot while sitting on the floor by a 
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man standing up, it appears impossible 
that the bullet should have struck the wall 
where it did. four inches above the 

tak/itaposh and 82 inches from the ground. 
The evidence proves conclusively that 
Aparna was shot as she sat or reclined upon 
the cot. The pillows were soaked with 
blood, and there was a pool of blood 
beneath the tak/U iposh at the spot where 
her [lead lay. The fact that brains and 
blood ^vere found by the wall shows that 
her head was somewhere near the wall, 
while the fact that the bullet struck the 
wall at right angles indicates that Dwijendra 
was somewhere in the middle of the room, 
and not at the south door as he alleges. 
From his statement to Mr. Cornish, it 
appears that the cat could not have been 
much more than two feet from the muz;de 
of the gun when it went off. This is 
absolutely inconsistent with the undoubted 
fact that Aparna’s head was about the same 
distance from the mu^izle of the gun at the 
same moment. In conclusion on this point 
it is proved beyond all reasonable doubt 
that the accused entered the house by the 
eastern door and not from the south 

verandah. His statement, therefore, about 

his pursuit of the cat from that direction 
cannot possibly be true. 

It may be well at this point to deal 
generally with the accused’s defence of 
“accident”. It appears to me to have 
only two circumstances to recommend it, 
one that there had been some talk in Puma 
Chandra’s house a few days before about 
driving away or killing a cat, and the other 
that it was undoubtedly raised at an early 
stage of the proceedings. There seems to 
have been some talk about a strange cat 
which was coming to the compound and 
causing some annoyance. But the result 
of the conversation was certainly not such 
as would justify Dwijendra in coming to 
the buTi as he did and without further 
permission firing at the cat inside a small 
room 14 feet 6 inches by 9 feet. The 
ladies had expressed a reluctance to have 
the cat killed at ail. It would have been 
abhorrent to them to have it killed in a 
room where they used to sit. But in my 
opinion it is wildly improbable that had 
he come with the intention of shooting a 
cat, Dwijendra, who had a good knowledge 
of fire arms, should have acted as he did. 

He would certainly have spoken to Satish 
or some one about it first, and obtained 
definite permission. There is nothing but 
Dwijendra’s statement to prove that the 


cat was there at all that evening. If it 
was and he did follow it as he says, it is 
inci edible that he should think of shooting 
it with a 12 bore bullet within a small 
room in complete darkness. As to the gun 
going off by accident, that too is highly 
improbable. The gun was produced in 
Court. It has a very stiff pull and would 
be most unlikely to discharge by accident. 
Then if it was an accident, why did he 
run away ? If this fact stood alone it 
might not have much weight. Bub here 
we have the ease of a man who, as he 
says, by an unfortunate accident has taken 
the life of a girl friend in a house where 
all the family were his friends. Is it not 
more likely that he would remain and 
expiess contrition, and do what he could to 
make amends? Instead of that he bolts 
away in the darkness like a criminal. In 
his haste, he drops his slippers, he falls over 
the heap of firewood, and then allows the 
fore-end of his gun to drop off. This last 
implies haste and some violence, as the fore- 
end is by no means easy to remove. An 
attempt was made by the defence to prove 
that when running away Dwijendra cried out 
kikarteki karilam'\ an expression which 
might indicate a feeling of horror at what 
had happened. The child Saradindu was 
the only one who speaks to this. As I 
have said above, his evidence cannot be 
trusted. It cannot, therefore, be taken as 
proved that Dwijendra made use of any 
such expression. Then we have the letter 
written by Satish to the Police. Satish 
says that it was dictated to him and that 
he was made to write it. Of this, there 
can be no doubt. His state of mind was 
such that he could hardly have written it 
of his ow*n motion ; but there is an even 
more cogent reason than that, which is 
that it was impossible for Satish to have 
personal knowledge of the facts narrated. 

The suggestion that it was dictated by 
Amrita Lai Sen is absurd. Moreover he did 
not appear on the scene until the writing 
was nearly completed. It was clearly in- 
spired by some one who wished to screen 
Dwjjeadra. There is evidence that it was 
Dwijendra’s father, Saroda, who dictated 
the letter, and this I believe to have been 
the case. Dwijendra presumably ran away 
to his house, so that he would have seen 
his father before he came to Puma Chandra’s 
house. They may very well have agreed 
upon what should be said. Saroda then 
taking advantage of Satish’s weakness got 
him to write the letter. This reduces the 
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sigoificanoe of the * cat ’ theory being 
advanced at an early stage, to nothing at 
all. The last piece of evidence against the 
accused is the letter, dated 22nd December, 
1914 (Exhibit 7), written by him from 
jail to his father. This was intercepcod by 
Amirta Eal Sen and by him made over to 
the Police through his brother, Muheodra. 
As to the genuineness of the letter there is 
no question. The request to his father to 
have the old fore-end of his gun htted with 
a new steel piece and stamped with the 
number and the maker’s name, may be 
susceptible of an explanation compatible 
witd innocence. But in that letter he also 
asks his father to use all his endeavours to 
persuade Chota Thakurani (*.«., Bidhu- 
mukhi) and Charubala to depose in his 
favour. Again he says : 

Please tell Satisb Thakur Mahashai that if 
my life be spared it will do him no harm” 

and again ; 

•• Auer consulting the Counsel please win 
over (or get into your hands) the witnesses of 
the Thakurbari. otherwise there will be 
danger.” 

This does not read as the letter of an 
innocent, falsely accused man. It is true 
that in this case there is no evidence, which 
indicates the motive for the murder. If, 
however, the evidence as to the deed is 
sufficiently convincing (and in my opinion 
it is), it is iminaterial to consider with 
what motive it was done. If, as I find, 
Dwijeudra tired at Aparna at a distance of 
two or three feet, there can be no doubt that 
he intended to kill her. It is idle to specu- 
late why he did so. What passed between 
them in that room is now known only to 
Dwijendra. There is no need to suppose 
that the act was premeditated, or that he 
had gone to the house with a fixed inten- 
tion to murder the girl. It may have been 
done on the spur of the moment, the act 
being facilitated by the fact that he had the 
gun and cartridges with him. It is none- 
theless murder. After giving the case the 
fullest and most anxious consideration, there 
is only one conclusion to which 1 can come, 
viz,, that the accused intentionally killed 
the girl and that the story of accident can- 
not possibly be accepted. It is against ail 
the evidence in the case and in its details 
utterly improbable. It does not appear why 
the Jurors who brought in the verdict of 
guilty recommended that the extreme 
penalty should not be inflicted. I agree 
with the learned Sessions Judge in my 
inability to see any extenuating circum- 
stances. 


1 would dismiss the appeal and conlinn 
the sentence of death. 

Beachcrofr, J. — This case presents a 
feature very unusual in cases in this country, 
an admission of the act which caused 
death, coupled with a plea of accident. And 
because it is such an unusual plea, the facts 
must, I think, be examined with particular 
care, for it would be lamentable if a candid 
story were rejected too lightly or from 
expecting too high a standard of conduct 
from the accused immediately after the 
accident, if accident it was. 

We haveonlyone person, the accused, who 
can tell us exactly what happened in that 
room, for in my opinion we cannot accept the 
story of Charubala, as told in the Sessions 
Court, that she actually saw the occurrence. 
It is possible that she may have seen what 
she says she saw, but the explanation for not 
telling the story in the Magistrate's Court, 
is not to my mind entirely satisfactory ; at 
any rate it would be extremely unsafe to 
act on evidence so far in advance of the 
evidence given in the Magistrate’s Court. 

The accused has this in his favour, that 
his acts do not suggest a premeditated 
murder. The slippers which he wore are 
heavy and without heels and caused a 
shuffling sound as he walked. They are 
not the sort of footwear one would expect a 
man to use who wanted to conceal his pre- 
sence. The position in which they were 
found, indicates that they were discarded or 
fell off as the accused ran away, rather than 
deliberately taken off before the accused 
entered the building. If the accused called 
out to Satish, as Satish says, though Bidhu- 
mukhi denies the fact, that does not suggest 
an intention to conceal his presence. This 
act is, of course, open to the suggestion that 
he wished to see if the coast was clear. 
Apparently Satish did not answer, and there 
is, therefore, nothing to show that accused 
knew that anyone of the household was 
about. Neglect to conceal his presence 
could, of course, be reconciled with the 
theory of premeditated murder on the sup- 
position that accused intended to plead 
accident, but if he had a story of accident 
ready, his flight from the spot is inexplic- 
able. except on the theoi*y that thinking his 
presence to have been unobserved, he 
suddenly abandoned that idea. But I do 
not understand the Crown to have commit- 
ted Itself to the theory of premeditated 
murder. 

Saradindu’s evidence that when accused 
ran out of the building he cried out 
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ki karte ki kariUmi " is strongly pressed in 
accused s tavour. If true, the ejaculation is 
capabJe of explanation as one of remorse for 
an act done intentionally on failure to 
achieve some object, as well as of an act 
done unintentionally. Unfortunately Sara- 
dindu mentioned this ejaculation of the 
accused for the first time at the trial and 
there is good reason to think that attempts 
were made on the part of the accused 
to influence the witnesses, though in 
regard to the Sub-Inspector s evidence that 
he saw Akhoy Dutt tutoring Saradindu in 
the Lourt premises. I feel sceptical. The 
explanation which hegive.sfor not informing 

the I ublic Prosecutor or the Court Inspector, 

IS to my mind insufficient. 

The statement of Satish Kandu, that ac- 
cused said “ Buri has been killed by a 
bullet from my gun,'* is a statement of'the 
same class, suggesting accident. The 
witness 3 evidence in the Sessions Courtis 
an improvement on that given in the 
Magistrate s Court, where the accused, when 
asked by the witness who he was, is report- 
ed to have said only “p- and nothing more. 

In this case, however, a statement to the 
same effect as that made in the Sessions 
Court had been made by the witness to the 
Police during the investigation. If true 
the accused could not then have been 
attempting bo conceal his identity: it is 
possible that accused had then realised that 
Birajmohini had seen him and possibly also 
that Charubala and Saradindu had, and 
concealment being useless thought that his 
safest course was to allege accident. 

The strongest point in accused’s favour is 
the apparent absence of motive. The learned 
Deputy Legal Beraembrancer suggests that 
the motive : though known, was concealed 
to avoid a scandal. On the evidence there 
IS nothing to support the suggestion, and the 
absence of motive would be enough to turn 
the scale in the accused's favour in the 
absence of any account but his own. if that 
account were a reasonable and possible one 
and not shown to be untrue. I am pre- 
pared to accept the storv that a strange cat 
had been a nuisance to the household, that 
Satish had expressed a wish that it should 
be made away with and that the accused 
was prepared to shoot it. On the theory 
that Satish believed that accused was 
chasing the cat, learned Counsel for the 
accused based his explanation of the letter 
that was sent to the Police giving infor- 
mation of the occurrence. He argued that 
bails put two and two together and so sent 
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the letter, which is true in its main detail 
but not m all the facts, and that Amrita 
bal Sen Gupta whom he made responsible 
for all accused’s troubles, attempted to sup- 
press the letter ; but throughout his argu- 
ment, till reply, repudiated the idea that 
accused s father, Saroda, had anything to do 
witn It, Ho then conceded that possibly 
baroda brought information to the house- 
uola that it was an accident, 

l am not prepared to accept the theory 
tuat the information was guess work on the 
part of batish, a guess that happened to be 
coirect in its mam detail. If it had been 
merely a matter of inference, it is highly 
improbable that he would have stated it as 
a definite fact. It is not suggested that any 
one m the house saw the cat that evening, 
baioda was early on the scene and it seems 
to me not only in the highest degree prob- 
able m any event that he brought the story 

0 ring at a cat which Satish was willing 
to accept, but if the defence set up by the 
accused is true, it seems to me that that is 
the most natural thing to have happened, 
for II accused was afraid to face the house- 
bold, it was very natural for his father to 
go and explain matters. But that line has 
not been taken : it would have made Saroda ’s 
appearance in the witness-box an absolute 
necessity on behalf of the defence, and the 
defence must for some reason or other have 
been unwilling to risk that. 

I am not prepared to accept the sugges- 
tion, made on no sound basis, against Amrita 
^a at he got up the case against the 
accused. If Amrita Lai was responsible for 
e members of the household giving false 
evidence or suppressing the truth, he would 
not have openly stated in his evidence that 
he told the chowkidar to inform the Police 
that he did not believe in the theory of cat- 
killing and have requested the presence of 
the buperintendent of Police. That he did 
send this message is supported by the formal 
information drawn up by the Sub-Inspector 
on the morning of the 13th. 

1 have said that we must not too lightly 
reject a candid story of accident. Equally, 
we must not too lightly accept a storj' to 
which by reason of its appai*ent candour wO' 
naturally incline. When a theory of acci-' 
dent is set up, we are entitled to a full and, 
so far as possible, detailed account of what 
happened. In this case we do not get it.j 
The accused was ill advised enough to give 
equivocal answers to the Committing 
iMagistrate and some of his statemeuts were 
untrue. This does not mattermuch as to the 
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fact of his alleging accident, for he had 
alleged that long before, but it was the first 
opportunity he had, in the course of the en- 
quiry, of disclosing the facts to a Judicial 
Officer. Then in the Sessions Coui't he put 
in a written stiitement, which alleges that he 
could not see whether there was anv one in 
the room when he began to aim at the cat. 
beoiiuse there was no lamp in the room, 
but omits to explain what is extremely 
important, how he came to know, after the 
gun had gone, off. that he had killed 
Aporna. 

[ This practice of refusing to answer ques- 
'tions in the Sessions Court and of putting 
in a written statement, which it may be 
;said has now become almost univei*sal in 
the Province, but which is largely a growth 
of recent years, is a very pernicious practice 
and in my opinion the sooner it is put an 
end to the better. There is no provision in 
the Code for the making of a written state* 
Imenc by an accused and the obvious object 
'of the practice in many cases is to defeat the 
^provisions of S. 342, Criminal Procedure 
Code, probably based on some idea of the 
Legal Advisers of the accused that he may 
Igive himself away. That section if used 
'intelligently by Judicial Officers, is of great 
jUse to accused persons, for whose benefit 
ithe section was enacted. A written state- 
ment drafted by an accused’s Legal Adviser 
can never have the same value as answers 
coming directly from the accused’s mouth, 
and it cannot anticipate the points on which 
the presiding officer considers explanation 
desirable. It frequently happens that verbal 
explanation is refused and the promised 
written statement never filed. The refusal 
to answer questions may be attended with 
great risk to the accused, for the Court is 
abound to question him and a refusal to 
^answer may involve an adverse inference 
lagainst him. 

In this case, the putting in of a written 
statement instead of answering questions is 
particularly to be deplored, for it is clear 
that on a story of accident many questions 
naturally arise. Four obvious questions 
are, how did accused know that he had 
killed Aparna, why did he use ball cart- 
ridge to shoot a cat, how did a gun with so 
stiff a pull go off accidentally, and why did 
he run away. 'I'he first of these is parti- 
cularly important, as I shall show later. I 
am willing to assume that a possible expla- 
nation could be found for the other three 
facts, which are prima facie suspicious. 
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One extremely important ix)int against the 
accused is the statement of Bidhumukhi 
that she saw accused enter the building by 
the east door. Jf believed, that statement 
at once stamps accused’^ story as untrue. As 
is natural there are some statements in her 
evidence in the Sessions Court, which are 
not to be found in her evidence beloro the 
Magistrate Any difference that there may 
1)0 between the two depositions is not of 
great im|>ortance. but this pai'ticular state- 
ment was made in the Magistrate’s Court 
and inspite of its importance, there was no 
cross-examination on it, No doubt the 
accused had already indicated his defence 
which was inconsistent with that statement, 
but the witness ought to have been pressed 
on that, which is perhaps the most import- 
ant statement in her evidence. If failure 
to cross-examine on it was an accidental 
omission, which is improbable in Counsel 
of Mr. Roy’s experience, it was a most un- 
fortunate one. 

The accused pointed out to the various 
Police Officers engaged in the investigation, 
the spot at which, he said, he was when the 
gun went off. Ills statements do not appear 
to be consistent. Mr, Cornish says the dis- 
tance was about four yards from where the 
woman was. This is rather an inaccurate 
method of description. If it means four 
yards from her feet there is a great differ- 
ence between the spot shown to Mr. Cornish 
and that shown to Sub-Inspector Jai Kumar 
Chakravarti, to whom the spot shown was 
b or bi cubits from deceased’s head. It 
Mr. Cornish referred to the deceased’s head, 
and the language will hardly bear that con- 
struction, the two places are the same. The 
difference involved in Mr. Cornish’s loose- 
ness of description is practically the whole 
length of the girl’s body. The spot pointed 
out to the Deputy Superintendent is stated 
by him to be 3i cubits to the south-west of 
the door. He did not measure the distance 
till six weeks later. In the circumstances 
the accuracy of his memory as to the exact 
spot, may be questioned, though evidently 
it was not quite the same spot as that 
pointed out to Jai Kumar. 

It might possibly be suggested that 
the diflerencein the spots pointed out to 
the different Police Officers, could be ex- 
plained on the supposition that the ac- 
cused’s attention was more centred on the 
pointing out of the direction of his fii*e than 
the exact the spot at which he stood. 
This supposition would hardly explain the 
varying positions given by him to the cat. 
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Baijnath Wistri 

But leb that pass ; there might be some 
confusion as to the exact position of an 
animal of rapid movement such as a cat, 
and let us assume lor the purpose of argu* 
ment the position most favourable to the 
accused, the one pointed out by him to Jai 
Kumar. Tliat would be just by the south- 
east corner of the westernmost of the two 
door pillars. That point is 12 feet from the 
point where the bullet hole in the wall was 
found and 6 leet 3 inches from the edge of 
the takhtaposJx. 

hrom that spot, the girl could not have 
been sliot in the position in which she was 
found lying in the bed. Nor could she ixjssi- 
bly have been shot, if, as suggested, squat- 
ting on the Hoor at the foot of the bed. The 
position oi the hole in the wall, if nothing 
else, makes that impossible. 

Now comes the importance of having a 
scatemeut from the accused how he knew 
the girl had been killed when he had not 
seen her before. Death must have been 
instantaneous, she could not have cried out 
and hardly have moved. We must there- 
fore, have seen her. Accused’s suggestion 
practically commits him to the case that the 
girl was sitting on the Hoor or fell on the 
floor, and that must be untrue, for I have 
no doubt that she was found on the bed by 
the first person who entered the room after 
the gun was tired. 

Now, it is a rather curious thing that a 
shot fired from the place shown by the 
accused at 5 feet from the ground — I take 
5 feet as about the probable height of 
accused’s shoulder as it is argued he was a 
tall man — directly at the hole in the wall 
would pass the edge of the takhtaposh 
2 feet 6 inches above it, which would be 
about the height, the girl’s head might bo 
expected to be if she were sitting at or near 
the edge of the takhtaposh. Exactitude 
is imiwssible for we do’nt know the 
height of the girl ; she is said to have 
been about the same height as Charubala 
and was appai-ently tall for her yeai-s as 
the Civil Surgeon seems to have over- 
estima'red her age — he puts her down 
as aged about IG whereas in fact she 
was about 14. If she had been shot 
when sitting on the takhtaposh near the 
edge, it is possible that she would have 
fallen in the position in which she was 
found. This was not a theory advanced on 
behalf of the accused, but one which 


V . Jung Bahadur 

There are two difficulties to accepting 
such a position. In the first place, assum- 
ing accused’s contention to be correct that 
there was no lamp in the room, that would 
have been a background of light, for the 
light from the lamp in the eastern room 
must have fallen across the takhtaposh 
though the south-west corner would have 
been outside its rays, and the accused could 
hardly have failed to see the girl with the 
background of light. In the second^ there 
is the more serious difficulty that if there 
had been any scorching at all, it would not 
have been to the extent observed in this 
case. The distance from the accused’s 
shoulder to the girl’s head would have 
been not less than 6 feet 9 inches and 
fiom the muzzle of the gun to her head 
not less than 2 feet 11 inches. In the 
experiments made by Mr. Cornish, there 
appeared to him to be no scorching at 
3 leet, while in the present case there was 

a great deal of scorching on the face and 
head. 

Added to this, is the fact that the shape 
of the hole in the wall made by the bullet 
led Mr. Cornish to the opinion that the 
bullet had been fired at right angles. 

The physical appeai’ances then con- 
tradict the accused’s story ; and it is 
disproved at the start by the evidence 
that accused entered the building by the 
east door. 

I have most anxiously considered the 
case, giving the accused the advantage of 
every possible theory for the points left un- 
explained in his story even when that story 
ought to have been explicit, and I can come 
to no other conclusion but that the girl’s 
death was not due to any such accident as 
described by him. 

I, therefore, agree in thinking that we 
ought to dismiss the appeal and confirm the 
sentence of death. 

V.H./K.K. 

Appeal dismissed. 
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Jenkins, C. J., Mookerjee and 
Richardson, JJ. 

Haijnath Mistri and others — Plaintiffs — 
Appellants. 


I thought ought to be considered in view of 
aroused’s allegation that he did not see the 
girl before bis gun went off. 


Jung Bahadur — Defendant — Bespon 
dent. 

Letters Patent Appeal No. 2 of 1912 
decided on 2nd July, 1915, from the deci- 
sion of Stephen and Chatteriee, JJ., dated 
29th January, 1912. 
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LeUert Patent (Cal.), Cl. 15 — Rule issued under 
S. 115, Civil P* C. discharged by Bench on 
■opinion of senior Judge, Bench being divided — 
Order of discharge not appealable- 

Whtre a rule issued under S. 1 1 ol die C»)de 
of Civil Procedure, 190S. was discharged by a 
Bench of the High Court in accordance witli thc 
opinion of the senior Judge, the Court being 
divided in its opinion on the question it> 
jurisdiction to interfere in religion : 

Hildy that the order was not appealable under 
Clause 15 of the Letters Patent. [P. 644, C. i.j 

fl . Sen and Hci/endva Chandra 
Quka - for Appellants 

dVares Chandra Sinha — for Respondent. 

Stephen, J. This suit is brought on a 
promissory note executed in favour of the 
plaintiff by the second defendant, who was 
then the Dewan of the father of the first 
defendant. The consideration for the note 
was an advance of money to the second 
defendant to enable him to pay road-cess 
on behalf of the father of the first defen- 
dant. In the Mimsif’s Court it was held 
that the second defendant had an implied 
-authority from the father of the first defend- 
ant to raise the money and that his action 
had been ratified by the first defendant. 
The suit was accordingly decreed against 
the tii*sfc defendant. On appeal to the 
Judicial Commissioner, this decree was set 
aside, on the finding that the second defend- 
ant had no authority to borrow money on 
behalf of the fii-st defendant, and that the 
acts necessary to constitute a ratification of 
the second defendant’s action by the first 
did not occur. A Rule has been issued 
calling on defendant No. 1 to show cause 
why this order should not be set aside. The 
question whether defendant No. 2 had 
authority to bind defendant No. 1 is one 
which the Court had jm'isdiction to decide 
and we cannot interfere with its decision on 
revision. It is argued before us, however, 
that the question of ratification was an 
issue in the case, and that the Judicial 
Commissioner failed to exercise his jurisdic- 
tion to decide it. The question of ratifi- 
cation was not expressly set out as an issue, 
but as it is independent of the question of 
the authority of the second defendant, it 
must be regarded as an issue by itself. The 
finding of the trying Court is that ofl 
demand being made of the first defendant 
be told the second defendant to pay the 
amount claimed out of his rent collections. 
The Appellate Court found that the question 
whether this occurred was immaterial, that 
there would have been ratification if certain 
circumstances had occurred which did not, 
in fact, occur, and that the facts found by 


the first Court constituted no admission that 
the money ordered to be paid was to come 
out of the pocket of the first defendant. 
The law laia down by the Judicial Com- 
missioner cannot be acce])ted us correct, 
but looking at the facts of the case 1 cannot 
doubt that he had the question of ratifi- 
cation before his mind, and that he in fact 
decided it adversely to the petitioner. 1 
am of opinion, therefore, chat he has not 
declined jurisdiction in this matter, and 
that he has not acted with material irre- 
gularily within the meaning of S. 115 of 
the Code, and cous6(jueutly that this Rule 
should be discharged. 

The Court being divided in its opinion, 
the opinion of the senior Judge prevails. 

The Rule is discharged. No order as to 
costs. 

D. Chatterjee. J.-i regret very much 

that I am unable to agree with my learned 

colleague in the view he has taken of this 
case. 

The plaintiff expressly alleged in his 
plaint that the defendant No. 1 had admit- 
^d the debt after She death of his father 
This was denied by the defendant No. l! 
The case of the plaintiff was that even if 
the defendant No. 2 had no initial autho- 
rity to bind the Raja, the latter had, when a 
demand \yas made of him for the debt, 
directed his servant, defendant No 2 to 
re pay the debt, from the collections of his 
estate. The learned Munsif found that this 
was so and that there had been a clear 
ratification or admission of the debt. The 
lear-ned Judge thinks that this issue of 
ratification was immaterial and does not 
come to any finding upon it. The reason 
given is that it would have been ratifica- 
tion if the Raja had directed payment from 
his pocket, but would not be ratification as 
the money was directed to be paid from the 
collections of his estate. This view of law 
19 decidedly erroneous, but that alone would 
nob perhaps by itself give us jurisdiction to 
intorlere in revision. Here, however, the 
learned Judge has not come to a decision 
on the facts alleged to have occurred and 
has thereby left undecided the most immr- 
bant issue in the case. He has. X think by 
so doing, not only acted with material 
irregularity, but virtually refused to exercise 
a jurisdiction vested in him by law The 
decision of the Privy Council in the case of 
Amir Hassan Khan v. Sheo Bahsh 
Singh (i) has been relied on as negativing 

1 1 ) ( 1 S 85 ) II Cal, 6=11 I. A. 237 (p. c.) 
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our jurisdiction to interfere in this case. 
Their Lordships held in that case that a 
Court deciding a question of law wrongiy 
does not exercise jurisdiction illegally 
or with material irregularity. The judg- 
ment ol the •ludicial Committee does not 
furnish any test, however, lor determining 
under what ciicumstances a Court may 
be said to have acted illegally or with 
material irregularity. See Dwarka A'ath 
Sen V. A'isori Lai (iosiufi fl2). Inthecaseof 
Sidharathrai Soojanrai v. Anantram Bal- 
deodas (3), the Bombay High Court (Jen- 
kins. C. J. and Aston, J.) held that where 
a Court, refuses to set aside an ev parte 
decree on an erroneous view of the law of 
limitation, it fails to exercise a jurisdiction 
vested in it by law. In the case of Eudrappa 
V. N.iras/nr/rao U) the same Court (denkins, 
C. J. and Batchelor, J.) held that where 
the only issue tried by the lower Court is 
not an issue upon which the dispute could 
be adjudicated upon, it is an exercise of 
jurisdiction with material irregularity. So 
the returning of a plaint without warrant 
of law has been held to be an acting illegally 
in the exercise of jurisdiction : Zamiran v. 
Fateh Ali (5). 

I think these are sufficient authorities on 
which we can hold that the action of the 
Court below is within the mischief of S. llo 
of the Civil Procedure Code. 

I would, therefore, make the Rule abso- 
lute and send the case back to the lower 
Court for a proper decision of the issue of 
ratification. 

Against the above decision an appeal was 
preferred under Cl. lo of the Letters Patent. 

Judgment. — Though we have heard 
Mr. Sen and listened to an interesting and 
careful argument, we certainly do not mean 
bo hold that he was entitled to be heard 
and that an appeal lies. But it is enough 
for us to say that notwithstanding what he 
urged, it is clear that there was no case for 
revision under S. llo of the Code. 

We must, therefore, dismiss the appeal 
with costs. 

We assess the hearing fee atone gold 
mohur. 

V.li./R.K. 

Appeal dismissed. 

(2) (1910) 6 I. C. 549. 

(3) (*906) 8 Bom. L. K. 567. 

(4) (1905) 29 Bom. 2x3. 

is) (1905) 32 Cal. 146. 
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Earn CJiand-ra Marwari — Defendant 
— Appellant. 


v. 

(jopi Lath Choiadlmri and others — 
Plaintifts and Defendants — Respondents. 

Second Appeal No. FlDl of 1912, decided 
on lOtli March, 19io, against the Decree of 
Dist. Judge, Mo/afferpore. dated 13th May, 


fa) Transfer of Property Act (4 of 1882), 
Ss. 10 and 12 — Conditions in restraint of trans* 
fer of life^iDterest is void“Coinproniise of suit 
of maintenance — Widow §^ven some property 
with condition not to transfer her life-interest— 
Condition was held invalid. 


A iife mtere'^t is just as mucli propertj' as an 
absolute interest and any condition absolutely 
restraining the transfc-ree from disposing of that 
property!. w,id. [I>. (,44, C. 2.) 


\\ iicre the plaintiif and the <lefendant No. 2 
- an.c to an .igreement in a former suit that 
lertiiin property sliould be given to the latter 
for her maintenance but that she should not be 
able to alienate it. 


Held, that the restriction on the defendant 
No. 2*s right to alienate the property was 
contrary to Ss. 10 and 12 of the Transfer of 
Property Act and, therefore, void. 

« Property Act (4 of 1882),. 

ui maintenance is not transfer- 

property in lieu of maintenance is* 

A right to maintenance cannot be transferred 
under S. 6 (<2'), Transfer ()f I‘roperty Act, 1882, 
but specifietl property given in lieu of mainte- 
nance can be transferred. [p. 645, C. i.] 

Shoraski Charan Mitra for Appellant. 

Go 2 ir Chandra Pal for Respondents. 

Coxe, J, Id this case the plaintiff and 
the defendant No. 2 came to an agreement 
in a former suit that certain property should 
be given to the latter for her maintenance, 
but that she should not be able to alienate 
it. She has alienated it to the defendant 
No. 1 and the plaintiffs accordingly have 
brought this suit to recover possession. 

This suit has been decreed by the Courts 
below and the defendant No, 1 appeals. It 
is contended on his behalf that the restric- 
tion on the defendant No. 2’8 right to 
alienate the property is contrary to Ss. 10 
and 12 of the Transfer of Property Act. 

It appears to me that this contention 
must succeed. The property transferred to 
the defendant No. 2 appears to have been 
a life-interest. That, however, is just as 
much property as an absolute interest, and 
any condition absolutely restraining the 
transferee from disposing of that interest is, 
in my opinion, void. 
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The lower Court has relied on the case of 

Kuldip Singh Khatrani AVer (i). But 

though in that case tiiere was a condition 
thikt the widow with the life-interest should 
not be empowered to execute any sort of 
document, yet the clause which was really 
considered by the learned Judge was a 
stipulation that transfei-s by either of the 
parties should not be valid unless consented 
to by both. It seems clear that this was the 
only clause that was considered. We sent 
for the original paper-book and find that 
this was the clause refened to in the judg- 
ment of the Court below. It is the only 
clause referred to in the head-note of the 
case and I may observe that it is in this 
light that the case is regarded in Mr. Gour’s 
commentary on the Transfer of Proiwty 
Act, S. 379. A clause of that kind would 
certainly not amount, in my opinion, to an 
absolute restraint on the transferee from 
luting with the property ; and as the deci- 
sion in the case cited proceeded exclusively 
on that clause, it does not, in my opinion, 
bind us to hold that the restriction in the 
present case, which is of a very different 
nature, does nob come within the scope of 

Ss. 10 and 12 of the Transfer of Property 
Act. 

It has been contended that what was 
given to the defendant No. 2 was merely a 
right to maintenance and could not be 
transferred under S. 6, Clause {d) of that 
Act. But this clearly is not so. No doubt 
aright to maintenance cannot be trans- 
ferred ; but here specified property w'as 

given to the lady in lieu of her mainten- 
ance. 

It is contended that Ss. 10 and 12 do not 
apply by reason of the provisions of S. 2, 
Clause {d). I do nob think, however, that 
this can be regarded as coming within that 
section . 

The transfer was certainly not a transfer 
by the operabion of law or in execubion of a 
decree. Was ib then a bransfer by a decree ? 
The compromise was embodied in the 
decree. It has been laid before us, and it 
shows that the parties had settled their dis- 
pute and that the present plaintiff had 
agreed to give to the second defendant the 
property in question. The plaint says that 
the defendant, second party, received the 
property under the said decree, or, to use 
the words of paragraph 5, on the basis of 
the said decree.” It can, therefore, I think, 

(i) (i 89 «) 25 Cal. 86g. 


be rightly said that the decree itself tran'<- 
ferred the property to the defendant No. 2. 

In my opinion, the appeal succeeds and 
the suit must be dismissed with costs 
throughout. 

Sharfudd in, J. — 1 agree. 

V. n./K. K. 

Appeal allowed. 
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Mooker-iee AXD NEWHOULI), JJ. 

Atrabannessu Hibi — Plaintiff — Appel- 
lant. 


v. 

SafatuUah Mio and othern — Defendants 
— Respondents. 

Second Appeal No. 2073 of 1912, decided 
on 7th July, 1915, against the Decree of 
Dist. Judge, Mymensingh, dated 5th March 
1912. • 


(a) bcptanmitzr — Right to 8U6. 

A benamxdar cannot maintain a suit for 
partition of joint immovaiile property. 

D'- <'47. C I.] 

(b) AV//<7 w/<// 7;*— Right to sue— Suits for land 
and suits for money claims— Distinction between. 

StmbU -. — A distinction lias been recognised 
in the Calcutta High Court Iretween suits for 
land and suits for money claims in the deter- 
min.ation of the question of iJie competence of a 
benamid.jr to maintain a suit : in the former 
class of cases the right has been denied ; in the 

latter class of cases the right has been 
sustained. [P. 646, C. 2.] 

(c) Partition— Effect of. 

The essence of paniiion is that the properly 
is transformed into estates in severalty and one 
ol such estates is assigned to each of the 
former occupants for his sole use and as his 
sole property. ;;P. 646, C. 2.] 

(d) Partition— Nature of— Enforcement o]F 
money claim distinguished. 

.N'o analogy can be established between parti- 
tion and the enforcement of a money claim, 
even when such claim is associated with land, as 
in the case of a beuami mortgage or of a bemimi 
lease, though as regards leases and mortgages, 
there is apparently some divergence of judicial 
opinion. [P. 646, C. 2 & P. 647. C. i.} 

Ham Chunder Mozumdar and Dhirendra 
Ldl Kastgir — for Appellant. 

Dwarka Nath Chakrabarti and Nuruddm 
Ahmed — for Respondents. 


Judgment. — .\ question of law of first 
impression has been raised in this appeal, 
which has been preferred by the plaintiff in 
a suit for partition of joint immovable pro- 
perty. On the 30fch April, 1906 the plaintiff 
took a conveyance in respect of a share of 
the disputed land from her brother. On the 

28th September, 1909the plaintiff instituted 

this suit for partition and joined her vendor 
as pro forma defendant. The contesting 
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defeoclants re^^istedfche clfiimon the ground, 
amongst others, tliafc the sale was a fictitious 
transaction and that the plaintiff as the 
nominal owner was not entitled to maintain 
the suit. The Courts below have concur- 
rently found upon the facts in favour of the 
defendants and have dismissed the suit. 
The (luestion thus arises whether a bennmi- 
d ir c.in m lintain a suit for partition of joint 
imm^'Vable property. 

On l)ehalf of the appellant reference 
has been made to the cases of Basi Poddar 
V. Jiam Krishna Poddar fl) and Baburarn 
Mand'ir v. Ham Sahai -S/f/joo (:2), where the 
right of a benamidar to apply for reversal of 
an execution sale of land under S. 310-A 
of the Code of 18S2 was sustained, as also 
to the decision in Sreenath Nag v. Chunder' 
nath Ghose{^), Bhoobunessur Hoy v. Jugges- 
suree (-1), Sachitannnda Mohapatra v. 
Bahrain Gorain (5), HaraGobinda Saha v. 
Puma Chandra Saha (G), Altkjnn Bibi v. 
Ranibaran Shah (7) and Kirtibask D:is- 7 . 
Gopai Jeo (8), where the right of a nominal 
mortgagee to enfoi'ce the security was 
recognised. On behalf of the respondents, 
on the other hand, reliance has been placed 
upon the doctrine now well settled in this 
Court, that a benamidar is not competent 
to maintain a suit for possession of immov- 
able property : Meheroenissa Bibi v. Hur 
Churn Bose (9). Fuzeelun Beebee-v. Omdnk 
Becbee (10). Kalee Prosunno v. Dino- 
nath ill), Tamaoonnissa v. IVoojjnlmonee 
Dossee (12), //ati Gobind Adhikari v. 
Akhoy Kumar i\Iosumdar {13), Issur Chan- 
dra Dutt v. Gopnl Chandra Das (14), 
Baroda Sundari Ghosc v. Dino Bandhu 
Khan (15) and Mohendra Nath v. Kali 
proshad (16). This doctrine is in accord 
with the pronouncement of the Madras 
High Court in Kuthaperumal Rajali v. 
Secretary of State {il), though possibly a 
discordant note is sounded in the still later 


(1) (1897) 1 C. W. N. 135. 

(2) (1908)8 c. h. J. 305. 

(3) (1872) 17 W. R. 192. 

(4) (1874) 22 \V. K. 413. 

(5) (*897) 24 Cai. 644. 

(6) (1909) I I , C. 522. 

( 7 ) (19*0) 7 I. C. 166. 

(8) (1913) 20 I. C. 499. 

(9) (1868) 10 W. R. 220. 

(10) (186S) 10 W. R. 469. 
(n) (‘873) 19 W. R. 434. 
(12) (1873) 30 W. R. 72. 

(»3) (>889) 16 Cal. 364. 

(14) (1898) 25 Cal. 98. 

(15) (*898) 25 Cal. 874. 

(16) (1903) 30 Cal. 265. 

O7) (*907) 30 Mad. 245. 


case of Venkatachala Asari v. Subramania 
Chetty (18): while a contrary view has 
been adopted in Bombay: Dagdu v. BaL- 
vant Raniackandra Natu (19), Pavji 
Appiji KuUarni v. Mahadev Bopnji KuP 
harm (20) and in Allahabad : Nand Kishore 
Dal V. Ahmad Ala (21) and Yad Ram v, 
C’mrao Singh (22). These cases indicate 
that a distinction has been recognised in this 
Court between suits for land and suits for 
money claims, in the determination of the 
ipiestion of the competence of a benamidar to 
maintain asuit : in the former class of cases 
the right has been denied ; in the latter class 
of cases the right has been sustained. The 
substantial question in controversy is, with- 
in which ot these classes does a suit for 
partition of land fall. In our opinion a suit 
for partition of immovable property should, 
for our present purpose, be included in the 
same category as a suit for possession of 
land. The object of a suit for partition is to 
alter the form of enjoyment of joint property 
by the co-owners ; or, as has sometimes 
been said, partition signifies the surrender 
of a portion of a joint right in exchange 
for a similar right from the co-sharer.. 
Partition is thus the division made between 
several persons of joint lands, which belong, 
to them as co-proprietors, so that each 
becomes the sole owner of the part which is 
allotted to him ; the essence of partition 
is that the property is transformed into 
estates in severalty and one of such estates 
is assigned to each of the former occupants 
for his sole use and as his sole property. No 
intelligible principle has been suggested 
whereby an analogy can be established 
between the process thus described and the 
enforcement of a money claim, even when 
such claim is associated with land, as in the 
case of a henami mortgage or of a benami 
lease, though it may be observed that even 
as regards leases, [Donzelle v. Kedarnath 
Ghuckerbiitty (23), Kedarnath Chucker- 
butty V. Donzelle (24), Inderbuttee v. 
Muhboob Ali (25), Jainarayan Bose v. 
Kadumbini Dasi (26), PurniaY. Torah (27) 
and Bogar v. Karam Singh (28)] as also 


(18) (1910) 8 I. C. 264. 

(19) (1898) 22 Bom. 820. 

(20) (1898) 22 Bom. 672. 

(21) (1896) 18 All. 69. 

(22) (1899) 21 All. 380. 

(33) (‘871) 16 W. R. 186. 

(24) (1873) 20 W. R. 352. 

(25) (*875) 24 W. R. 44. 

(26) (1871) 7 B. L. R. 723 n , 

(27) (1865) Wyman 14. 

(28) (1906) 141 P. R. 1906=* 13 P. W. R 1907 
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as regards mortgages, [Alikjaii Bibi v. 
Rambaran Shak (7), .Vmiks/ii Bnsiriidclin 
V. Mahomed Jalish (ii9)J, there isapparent- 
ly some divergence of judicial opinion. We 
accordingly hold that the plaintiff as bena- 
midar is not entitled to maintain a suit for 
partition of the joint property in dis^pute. 

It has finally been argued on the 
authority of the decision in Ram Bhurosee 
Singh v. Bissesser Xarain Mahata (30), 
that the defendants should not have been 
allowed to object that the plaintiff was 
cot the real owner. There is no foundation 
for this contention. The defendants allege 
that the vendor of the plaintiff was a party 
to a prior partition suit instituted in 1907 
and that the present suit had been insti- 
tuted at his instance and on his behalf by 
his benamidar with a view to enable him 
to escape from the effects of the decree in 
the earlier litigation. This, if established, 
is a complete answer to the suit as framed, 
and the defendants were undoubtedly com- 
petent to urge this defence, as they have 
successfully done. This also meets another 
objection taken by the defendants, namely, 
that the proper procedure was not to dis- 
miss the suit but to direct that the benefi- 
cial owner be made a joint plaintiff — a 
course commended in Sitn Nath Saha v. 
Nobin Chunder Roy (31), Gopi Nath 
Chobeyv. Bhugwai Pershad (32), Eallee 
Prosonno v. Dinonath (11), Bhola Pershad 
V. Ram Lai (33), In the present case the 
procedure now suggested cannot possibly 
be adopted. In the yirst place the vendor 
of the plaintiff cannot be joined as a co- 
plaintiff without his consent. In the 
second place if he was so joined, it would 
be of no avail as the relief claimed must 
be refused on the ground that the suit is 
barred by the decree in the prior partition 
suit. 

As a last resort the plaintiff has relied 
upon jote right, but we are of opinion 
that the I!)istrict Judge has very properly 
left the matter open for adjudication in a 
separate suit appropriately framed in that 
behalf. 

Tht result is that the decree of the Dist- 
rict Judge is affirmed and this appeal dis- 
missed with costs. 

V.R./R.K. 

Appeal dismissed. 


(29) (1908) 12 C. VV. N. 409. 

(30) (1872) 18 W. R. 454. 

(31) (1880) 5 C. h. R. 102. 

(32) (1884) 10 Cal. 697, 

<33) (1897) 24 Cal. 34. 
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-Mookkrjek AM) Richardson, J.J. 

Akhil C/iandf'a Shaha and others — 
Plaintifis — Appellants. 

V. 

India General Navigation and Railway 
Company, Ltd. and River Steam Naviga' 
lion Company , Ltd. — Defendants — Res- 
pondents. 

Second Appeal No. 2679 of 1912, decided 
on 4th March, 1915, against the Decree of 
the Dist. Judge, Backergunj, dated 19th 
July. 1912. 

(a) Carriers Act (3 of 1865) — Carriers liabili^ 
is akin to an insurer's— His liability for loss is 
only subject to act of God or King's enemy — 
Liability can be varied by contract. 

A common carrier in India is liable as an 
insurer, that is, he is responsible for the safety 
of the goods entrusted lo him in all events, 
except v^'hen loss or injury arises from act of 
God or King’s enemies. Hut his liability for 
loss or injury in respect of the goods c.irried 
may be varied by contract. lo Cal. tC6; i8 
Cal. 620 (l’.C.)and -58 Cal. 28. foil. 

fP. 6.^8, C. i.J 

(b) Common Carrier — Negligence — Burden of 
proof— Loss is ptima facie proof of negligence 
and hence burden of proof of absence of negli- 
gence is on carrier. 

Tlie burden of proof of absence of negligence 
is upon the common carrier, on the theory that 
the loss or damage to tlie goods is printa facie 
proof of negligence. 24 Cal. 78C ; 26 Cal. 398, 
(P.C.): 17 Mad. 445 and 40 Cal. 716. ref. 

[P. 648, C. I.) 

(c) Civil P. C. (5 of 1908), S. lOO-Test to 
find whether question of negligence is of fact 
or law explained. 

In order to find whether the question of 
negligence is a question of law or fact, the rule 
is that from any given state of facts the Judge 
must suy whether negligence can legitimately be 
inferred and the Jury, whether it ought to be 
inferred. In other words, if the contention is 
that there i.s no evidence of negligence, the 
question is one of law ; on the other hand, the 
question, whether the evidence is sutficient to 
justify the inference of negligence is one of 
fact. (1877) 3 A. C. J93, foil. ; 24 Cal. 787. ref. 
and foil. fP. 64^, c. 1.1 

Jogendra Chandra Ghose and Satis 
Chandra Ghose — for Appellants. 

Mohendra Nath Roy and Mohini Mohan 
CkatUrjee — for Respondents. 

Judgment. — This is an appeal by the 
plaintiff's in a suit for damages. On the 
7th April, 1910, the plaintiffs made over to 
the defendants, who are common carriers, 
sixty bags of sugar for carriage from Calcutta 

to Jhalakati. The goods were received in 

the ordinary course of business and were 
placed on a flotilla for conveyance to the 
place of destination. On the 12th April, 
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befeweea 2*30 and 3 in the EDorning the 
rtifc. which carried the goods, struck a 
snag : the vessel thus sprang a leak and 
the sugar in the hags was spoiled by the 
water. The plaintilTs accordingly claim as 
damages the price of the sugar. The defen- 
dants plead non-liability by virtue of the 
condition printed on the back of the 
forwarding note. The ilunsif decreed the 
suit, but on appeal the District Judge has 
dismissed it. On behalf of the plaintiffs 
the decision of the District Judge has been 
ass-iiled as erroneous in law, and reference 
has been madetDtlie provisionsof the Indian 
Carriers Act. IsGo, and to judicial decisions 
thereon. 

Two principles applicable to cases oi this 
description must now be accepted as firmly 
settled. The first principle is that a 
common carrier in this country is liable as 
an insurer, that is, he is re^pjusibie for the 
safety of the goods entrusted to him. in all 
■events, e.xcept when loss or injury arises 
from act of God or King’s enemies. But his 
liability for loss or injury in respect of the 
goods carried may be varied by contract. 
This is clear from the decision of a Full 
Bench of this Court in Moothora Kant 
Shaiv V. India General Steam Navigation 
Company (1), as also from the decision of 
the Judicial Committee in Irravaddy 
Flotilla Company v. Hkmcan Das (2) and 
a recent decision of this Court in British 
and Foreign Marine Insurance Company 
V. India General Navigation and Bailway 
\Company (3). The second principle is that 
the burden of proof of absence of negligence 
lis upon the common carrier, on the theory 
that the loss or damage to the goods is 
prima facie proof of negligence. On this 
point it is sufficient to refer to the cases of 
C/ioutmull Doogur v. River Steam Navi' 
gation Company (4), affirmed on appeal to 
the Judicial Committee in the River 
Steam Navigation Company v. C/ioutmuU 
Doogar (-3), Sesham Patter v. Moss (6) and 
India Genend Steam Navigation Company 
V. Rhagwnn Chandra Pal (7). 

Now, the fifth clause of the conditions 
printed on the back of the forwarding note 
in the present case is in these terms : — 

The Company will not be lial)le for the loss 
or damage to any properly delivered to be 


(i) (1S84) 10 Cal. 166. 

<2) (i8gi) 18 Cal, 620=18 I.A. 121 (P.C.). 
<3) (1911) 3 « Cal. 28=9 I.C. 364. 

<4) (1897) 2j Cal. 786. 

<5) {*899) 26 Cal. 398 = 26 I.A. i (P.C.). 
(6) (1894) 17 Mad. 445. 

<7) (*913)40 Cal. 716= 19 I.C. 245. 


carried, causeil by the act of God. stress of 
ucather, dithculties and casualities of navigation, 
or any accident of the rivers or navigation, or 
any other los.s or damage of whatever nature or 
kind so-ever, unless such loss or damage siiall 
have arisen froni the negligence or criminal act 
of their servants or agents.” 

The burden of proof is upon the defend- 
ants, carriers, to establish that the loss did 
not arise from negligence on their part, 
This point of view was apparently not fully 
appreciated by the District Judge, when be 
stated that in his opinion there was not 
sufficient evidence from which he could 
reasonably infer such negligence on the part 
of the servants of the defendants as would 
entitle the plaintiffs to damages. No ques- 
tion of burden of jiroof, however, really 
arises in this case, for as, was pointed out 
in the case of Central Cachar Tea Company 
V. River Steam Navigation Company (8), 
where evidence has been given on both 
sides cf the circumstances under which the 
loss took place, and the Court has arrived 
at a finding upon the whole of such evi- 
dence, the question of burden of proof ceases 
to have any practical impoi*tance. Conse- 
quently. the ultimate point for consideration 
in the present case is whether the defend- 
ants have established absence of negligence 
on their part. This question requires consi- 
deration from two points of view, viz.^ in 
theyirs^ place, was the injury to the fiat 
due to negligence of the servants of the 
carriers, and secondly, after the collision 
had taken place, was there any negligence 
on their part in their attempt to save the 
goods .* As regards the branch of this 
quostion, the District Judge has found that 
there was no evidence to show that the snag 
was visible at the time of the night the flo- 
tilla passed, and he has drawm the inference 
that the accident was not attributable to 
careless navigation. As regards the second 
branch, he has found that as soon as the 
collision had taken place, the serangs went 
into the port hole and found the water waist 
d^p there. They at once got to work 
\yith the pumps and reduced the accumula- 
tion of water. This was clearly their first 
duty, and by the time this was done, a 
good deal of damage would necessarily 
have been caused to the sugar. Reference, 
however, has been made to the circum- 
stance that the bags of sugar had been 
placed alongside some bags of soda and that 
the water which had passed through the 
soda did greater damage to the sugar than 


(8) {*897) 24 Cal. 787. 
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might otherwise have happened. But we 
are unable to hold that this was an act of 
QOgligence on the part of the cai'ders ; they 
were under no obligation to keep the bags 
of difl'erent articles in distinct compart- 
ments in anticipation of a possible accident. 
The conclusion follows that the finding of 
the District Judge that there was no negli- 
gence on the part of the carriers, does not 
involve any error of law. 

it has been hnally argued that the ques- 
tion whether there was or was not negli- 
gence on the pjirt of the cai'riers under 
given circumstances, is always a question 
of law which can be determined by this 
Court in second appeal. We are unable to 
accept this contention as well founded on 
principle. The rule applicable to cases of 
this description was enunciated by Ljrd 
Cairn in the cose of Metropolitan Railway 
Company v. Jackson (9) in these terms : 

it is indeed impossible to lay down any 
rule except that which at the outset 1 referred 
to, namely, that from any given state of facts the 
Judge must say whether negligence can legiti- 
mately be interred and the jury, whether it 
ought to be inferred.” 

In other words, if the conteation is that 
there is no evidence of negligence, the 
question is one of law for the Judge to 
decide ; on the other hand, the question, 
whether the evidence is sufficient to justify 
the inference of negligence, is one of fact. 
The present case is clearly of the latter 
description. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

V.B/K.K. 

Appeal dismissed. 

(9) (1877)3^.0.193 = 47 L. J. c. P. -,03 = 
37 L. T. 67y = 36 W. R. 175. 
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Richardson and Imam, JJ. 

Krishna Kumar Ray Ghowdhury — 
Plaintiff Appellant. 

v. 

Chandra Kanta Mitra and others 

Defendants —Respondents. 

First Appeal No. 189 of 1914, decided 
on^30bh November, 1915, against the Decree 
of Sub- Judge, 1st Class, Backergunge, dated 
30th March, 1914. 

Court Fee* Act {7 of 1870), S. 7, Cl. 4 (c) — 
Plaint giving out value for purpose* of juris* 
diction but noi for relief — Value of relief sought 
less — Court*fee payable on valuation of suit in 


plaint — Civil Procedure Code (1908). O. 7, 
R. 11. Cl. (c). 

Where in a suit under 8. 7, Clause (4) (t‘) ol 
tile Court Fee> Act, 1870, the plaint c<>iuain> no 
valuation of the relief sought but gi\es a valua- 
tion of the suit for tire purpose of jurisdiction, 
the Court-fee is to be computed according to the 
valuatiirir of tire suit for tire purpose of jurisclic 
lion, though lire actual value of the rcliei sought 
is less, unless ilie plaintiff with the Court’s 
leave anrends the plaint. (P. C49, C. 2.) 

Abiiiash Chandra Guhn — for Appellant. 

Judgment. — This is an appeal from a 
decree rejecting a plaint under the provi- 
sions of C) 7, R. II, Clause (c), Civil Pro- 
cedure Code. We have not had the advan- 
tage of hearing any one for the respondent ; 
but the facts appear to be as follows : — 

The plaint is dated the 20th February, 
1914, and originally it bore a stamp of 
the value of Rs. iO. It is perfectly clear, 
however, as the learned Pleader for the 
plaintiff-appellant now concedes, that the 
suit is much more than a suit for a mere 
declaratory decree. The learned Subordi- 
nate Judge, therefore, was perfectly correct 
when he decided by his order of the 7th 
March 1914, that the Court-fee paid was 
insufficient. That order, however, might 
have been to some extent misleading in 
regard to the amount of the Court-fee that 
ought to have been paid. The suggestion 
then made wus that the plaint should have 
been stamped as if it was a plaint for the 
recovery of the property to which the suit 
related. The plaintiff founding himself on 
that part of the order of the 7th March, put 
in an additional fee, the whole fee then 
paid being the proper ad valorem fee for a 
suit for the recovery of possession of the 
property. There is no doubt, however, 
that the fee payable in the present suit, a 
suit under sub-Olause (c), Clause 4 of b. 7 
of the Court Fees Act, should have been 
computed under that section according to 
the amount at which the relief sought had 
been valued in the plaint. It is true that 
the plaint contains no valuation of the relief 
sought. In its paragraph 18 however, a 
valuation of that suit is made for the 
purpose of jurisdiction ; and under S. 8 of 
the Suits Valuation Act, the value for the 
computation of Court-fees and the value for 
the purposes of jurisdiction ai'6 to be the 
same. The learned Subordinate Judge, 
therefore, was again correct when by his 
order of the 2 l 8 t March, 1914 he refused to 
accept as sufficient, the additional fee which 
the plaintiff had put in. By that order, he 
gave the plaintiff a further week for the 
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purpose of putting in the proper fee. The 
plaintitY failed to carry out that order and 
on the dOth March, 19J 4, the suit was dis- 
missed by the decree under appeal. The 
case is perhaps one of some hardship. In 
the nrst place, it may be that the plaintiff 
was originally misled by the torm in which 
the order of the 7th Mai'ch, 1914 was 
drawn up. In the second place, the 
amount at which the suit was valued 
for the purposes of jurisdiction was possi* 
bly greater than the actual value of the 
relief sought. If that be so, however, 
the plaintiff should not have contented 
himself with a simple failure to carry out 
the Subordinate Judge’s order, but should 
have asked for leave to amend the plaint. 
In the circumstances, the conclusions at 
which we have arrived is that we should set 
aside the decree of the learned Subordinate 
Judge and direct that the plaint be accepted, 
provided that plaintiff pays the Court-fee 
computed on the footing that the value of 
the relief sought is six thousand rupees, 
within fourteen days of the receipt of the 
record by the Court below. If the deficit 
fee is not paid within that time, this appeal 
will stand dismissed. 

V.K./R.K. 

Appeal dismissed, 
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Mookerjee and Newbould, JJ. 

Kamaksha Basini Chowdhurani — Objec- 
tor — Appellant. 

v. 

Jagat Sundari Ckowdhirani — Applicant 
— Bespondent. 

Appeal No. 535 of 1913, decided on 20th 
March, 1915, from the Orders of Bist. 
Judge, Mymensingh, dated 15th September 
and 19th November, 1913, 

Guardian and Wards Act (8 of 1890), S. 47 fg) 
—Two guardians appointed — One applied for 
Letters of Administration of estate of deceased 
father of minor — Other applied for removal on 
this ground — Order passed allowing her to act 
singly for three months— After two months she 
was further allowed to act singly— Held order 
was appealable — Held enquiry should have been 
held before passing such order of removal — 
Held farther that the matter should not have 
been kept pending indefinitely. 

One of the two joint guardians appointed 
under the Guardians and Wards Act applied for 
the removal of the other on the allegation that 
she had made an application for Letters of 
Administration to the estate of the father of 
the minor and thereby had acted in a manner 
which disqualified her from holding the office 


of guardian. The District Judge made the 
following order: “ The elder widow (the appli- 
cant) is permitted to manage the minor’s estate 
singly, until the disposal of the case for the 
ne.vt three montiis. ” Two months after another 
order was recorded : ’* Put up utter disposal of 

the Tetter- of .Administration case. Order re- 
garding the management of the estate by the 
petitioner will remain for the present,” An 
appeal was preferred ag^^inst these orders: 

that the appeal was competent under 

Clause (^) of S. 47 of the Guardians and Wards 
.\ct : 

that an order of this description should not 
be made without some inquiry into tlie allega- 
tions made ; 

that the matter should not renjain in abey 
ance till the disposal of the I.ettersof Admini- 
stration case. [P. 651. C. 1.1 

Tarnk Chunder Chnckerbutty -lo]: Ap- 
pellant. 

Muknnd Nath Boy — for Bespondent. 

Judgment. — This appeal is directed 
against two orders ’passed under the Guar- 
dians and Wards Act, 1890. On the 3l8t 
August, 1912, two ladies, who were the 
widows of one Kalikumar Sen Cbowdhury 
and are the appellant and the respondent 
respectively in this appeal, were appointed 
joint guardians of the person and property 
of an infant, Hemendra Nath Sen Chow- 
dhury, who had been taken in adoption by 
the respondent. The two guardians could 
not long act in hai'mony, and not many 
months had elapsed when on the 16th June, 
1913 the respondent applied to the District 
Judge for removal of the co-widow from 
the office of joint guardians. The appli- 
cation was promptly opposed. On the 30th 
August, 1913 the respondent brought to the 
notice of the District Judge that the appel- 
lant had made an application for Letters of 
Administration to the estate of the father of 
the infant with a copy of an alleged will 
and urged that thereby she had acted in a 
manner which disqualified her from holding, 
the office of guardian. The District Judge- 
thereupon, on the 15th September, 191 3^ 
made the following order: 

4 he elder widow is permitted to manage the 
minor’s estate singly, until the disposal of the 
case for the next three months.” 

On the 19th November another order to 
the following effect was recorded : 

“Put up after disposal of the Letters of 
Administration case. Order regarding the 
management of the estate by the petitioner on 
the 15th September will remain for the present.” 

This appeal is directed against the orders 
of the 15th September and 19th November. 

On behalf of the respondent, a preliminary 
objection has been taken that the appeal is 
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incompetent. In answer it has been argued 
by the appellant that the appeal is compe* 
tent under Clauses (/), (g) and (t) of 8. 47 
of the Guiu'dians and Wards Act. In our 
.opinion, it is plain that the appeal is 
competent under Clause (g). The real effect 
of the orders in question is to remove the 
appellant from the office of guardian of 
person and property of the iufant, for the 
order of the li^th November is to remain 
in operation for an iodetinite length of time, 
it may also be plausibly contended that the 
Ciise is covered by Clause [f). But it is not 
necessiU’y, for our present purpose, to deter- 
mine whether Clause U) or (0 is also 
applicable to the case. 

As regards the merits wo are of opinion 
that the orders cannot be sustained, as they 
were made without any inquiry into the 
truth or otherwise of the respective allega- 
tions of the guardian. On behalf of the 
respondent, the view has been pressed upon 
us that as the appellant has made an appli- 
cation for Lettei's of Administration to the 
estate of her husband on the basis of an 
alleged will, she has become hostile to the 
infant and is consequently no longer fit to 
continue as guardian of his property. No 
information, however, is available as to the 
terms of the will and we are unable on the 
materials before us to say that the conduct 
imputed to the appellant is of such a 
description as necessarily disqualifies her 
for the office of guardian. It is plain that 
an order of this description should not be 
made without some inquiry into the allega- 
tions made. It is also obvious that the 
matter should not remain in abeyance till 
the disposal of the Letters of Administra- 
tion case, which, it is not improbable, 
may continue for some length of time. It 
is desirable that the question of guardianship 
should be settled as early as practicable. 

The result is that this appeal is allowed 
and the orders of the 15th September and 
19th November, set aside. The case will 
be remitted to the District Judge in order 
that be may inquire into the allegations 
made in the application of the 6th June. 1913 
and determine, upon evidence to be adduc- 
ed by both parties, whether the appellant 
should be removed from the office of 
guardian. In the examination of this 
question, her conduct as applicant in the 
Letters of Administration case will neces- 
sarily have to be taken into account. There 
will be no order as to costs of this appeal. 
V.B./R.K. 

Appeal allowed ; Case remanded. 
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Mooker.iek and Kdk. J.I. 

'Vara Sankar Ghose and another — Liaui- 
tiffs — Petiiioners. 

V. 

NasaruJdi and others -- Defendants — 
Opposite Parlies. 

Civil Rule No. 987 of 1914. decided on 
7i:h May, 1915, against tbe Order of Jfiujsif. 
4th Court. Dacca. 

(a) Bengal Tenancy Act (8 of 1885). S. 153-A 
— S. 153-A requires that a deposit of amount 
admitted to be due must be made before apply 
mg for setting aside : v f rent decree between 
landlord and tenant. 

^S3’A of the Icnaiuy .\(.t re(|uircs 

tljut no application to set asitlc an ^.r pjru 
decree in a suit between a l.indlord and trnain 
as such shall be admitted. unles> tlie .ipplic.uu 
has, at or bef*>re the time «lien the application 
is admitted, deposited in the C<.<uri to wliicl* the 
application is presented, the .imount, if any. 
which he admits to lie due from liin^ to the 
decree-holder. (P. 0^2. C. i.) 

(b) Bengal Tenancy Act (8 of 1885), S. 153-A — 
Scoi» of admission— Admission to the rent of 
holding in suit. 

The admission of rent contemplated by the 
Legislature is an admission that rent is due in 
respect of the holding for which the suit has 
been instituted. [P. 0^2, 2. 

(c) Bengal Tenancy Act (8 of 1885), S. 153-A— 
For setting aside expa^u decree no deposit is 
required where no amount is admitted to be due. 

A person is not hound to make any deposit 
where he does not admit that any money is due 
from him to the plaintiff in respect of the hold- 
ing for which rent is claimed. (F. 6,>2, C. 2 ) 

(d) Limitation Act (9 of 1908), Art. 164— 
Art. 164 prescribes period of limitation for 
setting aside exparte decree. 

.Article 164 of the first Schedule to the I.imi 
tation Act provides that an application by a 
defendant for an order to set aside adecree 
passed ^ar/f may be made within thirty days 
from the date of the decree or, where summons 
was not duly served, when the applicant had 
knowledge of the decree. [P. 652, C. 2.| 

(e) Limitation Act (9 of 1908), S. 3— Point of 
limitation mast be considered whether raised or 
not. 

Under S. 3 of the Indian Limitation Act it is 
obligatory upon the Court to dismiss a time- 
barred application, although limitation is not 
set up as a defence. 34 Cal. 941; 1 C. W. N. 67; 
20 All. 78 and 39 Cal, 473, ref. to. (P. 652, C. 3.J 

(f) Civil P. C- (5 of 1908). S. 115— Allowing 
time barred application is material irregularity. 

A Court actswith material irregularity in the 
exercise of its jurisdiction in granting relief, 
without adjudication of the question of limi 
tation, on an application which, on the face of 
it, is barred by limitation. [P. 653, C. i.} 

Sarat Chandra Roy Chowdhury and 
Bhudeb Chandra Roy — for Petitioners 
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Sntish Chandra Choirdhurv — for Oppo- 
site Parties. 

Judgment. — We are iovited in this 
Kule to set aside an order made under 
R. 13 of O. 9 of the Code of Civil Procedure. 
Tlie petitioner sued the opposite party and 
foiu’ other persons for recovery of arrears of 
rout. The opposite pai'ty, ^vho was the first 
defendant, alone entered appearance and 
tiled a written statement. On the day of 
trial, however, no one ap|:eared on his 
behalf. The result was that an ex parte 
decree for rent was made against him on 
the loth January, 19U. On the 25th 
January, he made an application to the 
Court to set aside the ex parte decreet. That 
application was granted on the 27th Septem- 
ber, 1914. The validity of this order is 
now challenged on two grounds, namely, 
that the Court was not competent to 
entertain the application under R. 13 of 
O. 9 of the Code of 1908, inasmuch as the 
reiiuirements of 8. 153 A of the Bengal 
Tenancy Act were not fulfilled: and, secondly, 
that the Court was bound to dismiss the 
application as barred by limitation under 
Art. 1G4 of the Schedule to the Indian 
Limitation Act. 

As regards the //>*/ ground, we are of 
opinion that it cannot possibly be main- 
tained. S. 153-A requires that no appli- 
cation to set aside an fi.v par/e decree in a 
suit between a landlord and tenant as such 
shall be admitted, unless the applicant has, 
at or before the time vvhen the application 
is admitted, deposited in the Court to which 
|the application is presented the amount, if 
any, which he admits bo be due from him 
to the decree-holder. The petitioner con- 
tends that the defendant admitted that rent 
was due from him to the plaintiff and yet 
did not make the requisite deposit. To test 
the validity of this contention, we must 
examine the plaint and written statement. 
The plaintiff claimed rent in respect of 
several parcels of land within definite boun- 
daries, said to cover an area of 5 pakis and 
alleged to have been held by the defendant 
under him at an anniiai rent of Rs. 3-10-0. 
The defendant pleaded that the land men- 
tioned, in the plaint constituted a portion 
only 01 his holding; he appended to the 
written statement a list of the parcels of land 
held by him within the boundai’ies mention- 
ed and asserted that he held all these lands 
^ one holding at an annual rent of 
1*3. 7-12-0. He further stated that he had 
Always been ready and willing to pay the 
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rent lawfulls’ payable by him. Under these 
circumstances, we have to determine 
whether the defendant may be said to have 
admitted that rent was due from him to 
the plaintiff within the meaning of 
Clause (rt) of S. 153-A. We are of opinion 
that the question must be answered in the 
negative. The defence in substance was 
that the defendant did not hold the holding 
alleged by the plaintiff and that he was 
liable in respect of rent of a different 
holding. That does not constitute an 
admission that rent is due from him to the 
plaintiff . the admission contemplated by 
the Legislature is an admission that rent is 
due in respect of the holding for which the 
suit has been instituted. It is further clear 
that if the contention of the plaintiff is 
well-founded, the written statement itself 
should not have been accepted under S. 149 
of the Bengal Tenancy Act ; it is significant 
that no such objection was taken by the 
plaintiff to the reception of the written 
statement. In our opinion, it is plain 
that the requirements of S. 153-A have 
been fulfilled ; the defendant was not! 
bound to make any de^josit, because he did' 
not admit that any money was due from} 
him to the plaintiff in respect of the hold-' 
ing for which rent was claimed. The first' 
contention consequently fails. 

As regards the second ground, it is plain 
that the application is, on the face of it,. 
baiTed by limitation. Article 164 of the; 
Schedule to the Limitation Act provides! 
that an application by a defendant for an' 
order to set aside a decree passed ex parte 
may be made within thirty days from the^ 
date of the decree or, where summons was! 
not duly served, when the applicant had 
knowledge of the decree. In this case, the 
summons was duly served. Consequently, 
the defendant was bound to make his 
application within 30 days from the date of 
the decree ; that is within 30 days from the 
15th January, 1914. This he did not do. It 
was not competent to the Court to extend 
the time under S. 5 of the Indian Limitation 
Act, nor was any ground of fraud established 
so as to bring the case within the scope 
of S. 18. On behalf of the respondent, 
however, it has been urged that this point 
was not taken before the Court below and 
should not now be entertained. It is con- 
ceded on behalf of the petitioner that the 
point was not brought to the notice of the 
Court, but under S. 3 of the Indian Limita- 
tion Act it was obligatory upon the Court to 
dismiss the application although limitation 
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was not sot up as a defence, [Balaram 

Maiigtii Z)u.5 (1)]. The position, then, 
is that the Court has entertained an appli* 
cation which, on the face of it, was barred 
by limitation and has failed to adjudicate 
upon the question of limitation. Conse- 
quently, as ruled by this Court in the case 
of Kailash v. Bissomtth (2), it is open to 
this Court to interfere in the exercise of its 
revisional jurisdiction under S. 115 of the 
Code, although it might not have been open 
to the Court to interfere if the Court below 
had considered ihe question of limitation 
and decided it erroneously, as ruled in the 
case of Sundar Singh v. Dorn Shankar (3) 
and Ramgopal v. Joharmall (4). We hold 
accordingly that the Coui*t below acted 
with material irregulai’ity in the exercise of 
its jurisdiction in granting relief without 
adjudication of the question of limitation, on 
an application which, on the face of it, was 
Ibarred by limitation. 

The result is that this Rule is made 
absolute and the order of the Court below 
discharged. As the ground on which the 
petitioner succeeds, was not taken in the 
Court below, each party will pay his own 
costs throughout these proceedings, 
V.B./R.K. 

Rule made absolute. 

(i) (1907) 34 Cal. g4i. 

\2) (1897) I C. \V. N. 67. 

(3) (15^98) 20 All. 78 

(4) (« 9 * 2 ) 39 Cal. 473=15 1 - C. 547. 
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Holm WOOD and Mullick, JJ. 

Gangadkar Karmakar and oth&rs — 
Defendants — Appellants. 

V. 

Shekhar Basini Dasya— Plaintiff and 
another — Defendant —Respondents. 

Second Appeal No. 1706 of 1913, decided 
on 23rd November, 1915, from the Decree 

of Dist. -Judge, Khulna, dated 5th April, 
idi3« 

(a) Bengal Tenancy Acl (8 of 1885), S. 153— 
Suit for rent below Rg, 50-Defendant getting 
up title m himself— Relation of landlord and 
tenant not egtoblished— DigmUsai of suit— 
Appeal not maintainable. 

Where in a suit for rent under the Bengal 
Tenancy Act for an amount less than Rs. eo 
the defendant set up the title in himself, but the 
suit was dismissed on the ground that no rela- 
tion of landlord and tenant existed between the 
parties as no rent had ever been collected bv the 
plaintiff 


Uild, th.il tile dtrcision w.ts not apin/jlalilc. 

I*'. "53. < ■ 

(b) Practice— Second Appeal— Appeal from 
first Court’s decision not roaiotainable— Second 
Appeal not competenL 

Xo second .ippe.il lies t.. the High f..iirt trcn, 
the deei>ion in ajipenl of the lower .\ppellat. 
Court when no appeal lay to ihe latter Conn 
from the deci?.ii>n (jf the First Court i ' 

c. \v. X. S3;, toll. 1C ( ■ j [ 

<c) Civil P. C. (5 of 1903), S. US-Second 
appeal held incompetent- High Court has juris- 
diction to deal under S* 

Where an appeal t . the High Court is found 
to be incompetent, the High Court has juri.sdic- 

tion in a proper ca>e to deal with the matter 
under S. 115. Civil Procedure Code of looS.cvcn 
without an application tor that purpose. 

D 7 *’ *■* 

Raraytashibasi Mukerjee — for Api^ellants 

Sara/ Chandra Roy C/iowdhnry and 
Sasadhar Roy {Junior) - for Respondents. 

Judgment. — This second appeal arises 
out of a rent suit brought under rather 
curious circumstances. The plaintiff, a 
lady, alleging that she purchased the land 
from the original proprietor, sued her father 
as a tenant for rent for the last two years 
of her vendor’s incumbency and for the first 
two years of her possession. The father set 
up the title in himself and said that he 
purchased the holding benami in the name 
of his daughter and leased it out to his son- 
in-law- nominally for his daughter. The 
learned Munsif declined to have anything 
to do with these conflicting claims and 
decided that, because the plaintiff had not 
attempted to collect or collected any rents 
from her father, the relationship of land- 
lord and tenant did not exist. The daughter 
wont in appeal before the learned District 
•Judge, and he held, on a preliminaiy objec- 
tion, that the question of the conflicting 
title to or interest in the land had been 
decided by the Munsif and that it was 
competent to him to deal with the appeal 
and accordingly he dealt with it. and 
found clearly on the facts that the lady was 
speaking the truth and was supported up to 
the hilt by the necessary documents and 
that the story told by the father was a 
mere pretence to get rid of his liability. 

In appeal before us, it is argued that 
the decision of the Munsif being simply, 
that the relationship of landlord andl 
tenant did not exist between the parties' 
inasmuch as no rents had ever been collect- 
ed, was a decision from which there was’ 
no appeal, the amount of rent claimed 

Vakr^'r fh • ‘he learned 

Vakii for the respondent strenuously 

argued that this case falls under thole 
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exceptional instances which are refeired 
to in two cases reported in 8 Calcutta 
Weekly Notes, one case being Sita Ahith 
Pal V. Kartick Gharmi (l), and the other 
Ram Kauai Dass v. Fakir Chand 
Dass (di. We are, however, of opinion 
that the ruling in Shilabati Debi v. Rode- 
riguefy (3) which is perfectly general in its 
terms, applies equally to this case as to 
every other case in which there has been no 
actual decision of the contJicting claims or 
interest in the land. 

The learned Vakil took a second point 
that the suit was for rent immediately after 
the lady's purchase and that the decision 
that no rent was collected, was no decision 
at all and the Munsif had. therefore, failed 
to exercise a jurisdiction vested in him by 
law and that as the pUinbitf had. with the 
appeal to the District .Judge, filed an appli- 
cation under the proviso to S. 153 of the 
Bengal Tenancy Act for revision, the lower 
Appellate Court was perfectly competent 
to pass the decision he did. Here, again, 
we must rule against the respondent on 
the simple ground that the lower Appel- 
late Court did not act under the proviso, 
but distinctly found that an appeal 
did lie and decided the appeal on the 
merits. 

But there is a third ground upon which 
we are clearly of opinion that the respond- 
ent must succeed. It is laid down in the 
case of Rhagabati Bewa v. Nanda Kumar 
Chuckerbutty (4) that if no appeal lies from 
a Munsif to a Subordinate Judge, no appeiil 
.lies from the Subordinate Judge to this 
Court and that dictum is expressed in the 
most general terms and is obviously based 
•upon common sense, for, if the first appeal 
is a nullity, ex hypothesi there cannot be 
,a second appeal. The learned Vakil for 
'the appellant asks us to deal with the 
'matter under S 115 of the Code of Civil 
iProcedure, as, no doubt, we are fully em- 
Ipowered to do, even though no application 
jhas up to date been made f<jr that purpose. 
But when we are asked to exercise this 
extraordinary jurisdiction in revision suo 
moto it becomes necessary to consider 
the merits of the case, and on reading 
the learned Judge’s judgment, it is per- 
fectly plain that no good purpose what- 
ever can be served by allowing this unfor- 
tunate litigation between a father and 

(1) (1904) 8 C, W. N. 434, 

(2) (1904) 8 C. W. N. 438. 

(3) (1908) 35 Cal. 547 

(4) (1908) 12 C. W. N. 835. 


daughter to continue. There is the clearest 
finding, as we have already said, that the 
lady’s story is established both by oral and 
documentary evidence beyond any doubt, and 
it is not, in the least, likely that this Court 
would interfere in revision in the face of 
such findings of fact by a very experienced 
District Judge 

The result is that the appeal is dismissed, 
Under the circumstances, the parties will 
bear their own costs throughout, and the 
decree of the lower Court will be modified 
to that extent, 

V.B./K.K. 

Appeal dismissed. 
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Mookerjke and Newbodld, JJ. 

Ambica Charan Ohakrabarti and another 
— Defendants — Appellants. 

v. 

Sasitara Debi and others — Plaintiffs — 
Respondents, 

Second Appeal No. 3143 of 1913, decided 

on 7th April, 1915, against the Decree of 

Disb. Judge, Dacca, dated 18th August, 
1913. 

(a) Civil P. C. (5 of 1908). O. 41, R. 4- To 
apply R. 4 appeal must be agaiust whole decree. 

To justify the application of R. a . of O. 41 of 
the C.ode of Civil I’rocedure it is essential that 
the appeal should have been preferred against 
the Whole decree. fp. 6cc:, C.2.] 

(b) Civil P. C (5 of 1908), 0. 41, R. 33— For 
purpose of R. 33 appeal need not be against 
whole decree— Order under R. 33 can be made 
even in favour of strangers to appeal. 

For the application ot K. 33 of O. 41 of the 
Code, it i.s not essential that the appeal should 
be directed against the entire decree, nor need 
the order Ijc made in favour of persons who are 
parlies to the appeal or have filed objections 
in the Court below. [P. 656, C. i.) 

(c) Succession Act (10 of 1865), Ss. 82 and 
^21 ^Legatee get whole interest unless otherwise 
provided Devisee to have interest till he resid* 
ed in a house was held as condition and did 
not imply life interest — Condition was valid 
under S. 121 — Presumption of Hindu's desire 
not to allow property to pass out of family U 
not inflexible. 

here property is bequeathed to any person 
he is entitled to the whole interest of the testa- 
tor therein unless it appears from the will that 
only a restricted interest was intended for him. 

C. I.] 

Where according to the will the devisee was 
to have an interest so long as he resided in 
the house of the testator his maternal grand- 
father. 

that the restriction was imposed as a 
condition, and not as an indication that the 
interest created was a life-estate. IP. 656, C. 2.j 
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that ihe condition was perfectly legal under 
S. 121 of the Indian Succession Act. 

[P. 656. C.2.] 

The presumption that a Hindu does not 
<lesirc that any portion of his properly >hould 
pass beyond his own family, is not an indexi- 
ble guiding principle of universal application. 

LP- 656. c. 2. 

AkSfioy Kumar Banerjee - for Appellants 
Rajendra Chandra Guha^nATrailokhya 
Nath Ghose — for Respondents. 


Judgment. — This is an appeal by two 
of the defendants in a suit for partition 
of joint property. The property origi- 
nally belonged to one Ramiochan 
Ganguly, who made a testamentary dis- 
position on the 5th November, 1850. He 
left three sons — ^Tarini, Guru Charan and 
ishan, and a grandson by a daughter, 
named Nilmoney. Tarini left two sons — 
Sasi Kumar and Basanta. The plain- 
tiffs-respondents are the legal representa- 
tives of Sasi Kumar. The eighth and 
ninth defendants are the representatives 
of Basanta* The defendants-appellants 
have acquired the interest of Nilmoney in 
the portion of the property in dispute. 
The substantial question in controversy 
between the parties was. whether Nil- 
money took a life-interest in the estate of 
his maternal grandfather, which termi- 
nated upon his death, or whether he took 
an absolute interest (subject to a condi- 
tion which was fulftlled by him) which, 
upon his death, passed to his represen- 
tatives. 1 he Court of first instance 
decided in favour of the present appel- 
lants. 1 hat decree was assailed in 
appeal by the plaintiffs who claim by 
right of inheritance a half share of the 


interest which was vested in Nilmoney 
during his life-time. The eighth and 
ninth defendants, who set up a precisely 
similar claim in the primary Court, were 
not joined as respondents, nor did they 
prefer an appeal on their own account. 
Upon the appeal of the plaintiffs, 
the District Judge has reversed the 
decision of the Subordinate Judge and 
has made a decree, not only in favour 
of the appellants before him, but also in 
favour of the two defendants who were 
not parties to that appeal. On the present 
appeal, the decree of the District Judge 
has been assailed on two grounds, 
namely, /irs/, that it was not competent 
to him to vary the decree of the Court 
of first instance in favour of persons who 
were neither appellants nor respondents 
before him ; and, secondlyt that upon a 


true construction of the will of the origi- 
nal proprietor, he should have altirnied 
the decision of the Subordinate Judge. 

As regards the first ground, it is plain 
tiiat neither R. 4 nor R. 20 of U. 41 of 
the Code is of any assistance to llie 
respondents. R. 4 is in these terms : 

“ Where there are more pluintiffs or more 
delcndaiUs than one in a suit, and the decree 
appealed from proceeds on any ground common 
to all the plaintiffs or to all the defendants, 
any one of the plaintiffs or of the defen- 
dsnis, may appeal from the whole decree, and 
thereupon the Appellate Court niay reverse or 
vary the decree in favour of all the pl.iiniifls or 
defendants, as the case may be. ” 

Consequently, to justify the applica- 
tion of this rule, it is essential that the 
appeal should have been preferred 
against the whole decree. In the case 
before us, the decree of the Court of firstj 
instance was assailed by the plaintiffs 
alone, and only to the extent that they 
were prejudicially affected thereby. R. 20 
is in these terms : 

*• Where it appears to tlte Court at the hear- 
mg that any person who was a party to the suit 
in the Court from whose decree the appeal is 
prefejred, but who has not been made a party 
to the appeal, is interested in the result of the 
appeal, the Court may adjourn the hearing to 
a future date to be fixed by the Court direct 
that such person be made a respondent. ” 

I his rule has obviously' nb application 
to this case, and the District Judge did 
not take action under it. 

R. 33 . however, is expressed in much 
wider terms as follows ; 

** The Appellate Court shall have power to 
pass any decree and make any order which 
ought to have been passed or made and to pass 
or make such further or other decree or order 
as the case may require, and this power may 
be exercised by the Court notwithstanding that 
the appeal is as to part only of the decree and 
may be exercised in favour of all or any of the 
respondents or parties, although such respond- 
ents or parties may not have filed any appeal or 
objection. ” 

For the application of this rule, conse- 
quently, it is not essential that the 
appeal should be directed against the 
entire decree ; nor need the order be 
made in favour of persons who are 
parties to the appeal or have filed 
objections in the Court below. In the 
case before us, plaintiffs as the re- 
presentatives of Sasi Kumar and the 
eighth and ninth defendants as the 
representatives of Basanta were in an 
identical position with regard to the 
estate of Nilmoney ; in other words, if 
the contention prevailed that Nilmoney 
had an interest terminable with his life, 
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that interest would vest, after his death, 
equally in the representatives of Sasi 
Kumar and Basanta. Consequently, if 
upon the appeal of the plaintiffs, the 
iCourt was satisfied that the decree of 
the primary Court was erroneous and was 
based upon an incorrect interpretation of 
the will of the original proprietor, the 
ends of justice required that the benefit 
lof such decision should accrue not merely 
Ito the plaintift's-appellants before the 
jlower Appellate Court, but also to the 
representatives of Basanta, although the 
latter were neither parties respondents to 
the appeal nor appellants in an appeal 
preferred by themselves. The first 
ground upon which the decree of the 
District Judge is assailed cannot conse- 
quently be supported. 

As regards the second ground, the 
validity of the respective contentions of 
the parties must be tested with reference 
to the terms of the will. On behalf of 
the representatives of Basanta, it has 
been argued that Nilmoney had nothing 
beyond a right of residence in a portion 
of the property of his maternal grand- 
father. On behalf of the plaintifTs- 
respondents a higher status has been 
conceded to him ; and it has been 
contended thXt he took a life-interest in 
the estate of his maternal grandfather, 
which terminated on his death. In 
opposition to these contentions, the 
appellants have argued that Nilmoney 
was given an absolute interest subject to 
a condition, namely, that he should have 
an interest so long as he resided in the 
house of his material grandfather. Cnder 
S. 82 of the Indian Succession Act, it is 
plain that where properly is bequeathed 
to any person, he is entitled to the whole 
interest of the testator therein, unless it 
appears from the will that only a lestrict- 
ed interest was intended for him. Prima 
facie, Nilmoney had an absolute interest. 
The question is, whether he took, as is 
argued by the appellants, an absolute 
interest subject to a condition, or 
whether, as is argued by the plaintiffs- 
respondents, he took a life-mterest. The 
terms of the will are by no means 
free from ambiguity, as is indicated 
by the fact that the Courts below have 
taken divergent views upon this the most 
material point in the case. After anxious 
consideration of the arguments addressed 
to us on both sides, we have arrived at 
the conclusion that the view taken by 


the Subordinate Judge is correct. In 
our opinion, the intention of the testator 
was to give an absolute interest to Nil-i 
money, his grandson by daughter, who* 
lived with him and was brought up by 
him. It is plain that he intended to 
make a provision for him; but he 
insisted, as was not unnatural, that his 
grandson should reside in his house. 
J his was imposed as a condition, and 
not as an indication that the interest 
created was a life-estate. It would 
further be an unreasonable interpretation 
of all the provisions of the will to hold 
that the testator intended to enforce the 
condition of residence e\’en after the 
death of Nilmoney. The condition was 
perfect!)' legal under S. 121 of the Indian 
Succession Act [Ganendro Mohun Tagore 
V. /iajah Juttendro A/okun Tagore (i),j 
B/iohii Tarini Dehya v. Peary Lall 
iSanyal (2) and S/tyayria Charan v. Naba 
Lhandfa (3)] and it was fulfilled by 
Nilmoney because there is no dispute 
that, during his life-time, he continued 
to reside in the dwelling house of his 
maternal grand-father. 'I'he result was 
that, upon his death, his interest passed 
to his representatives and has now 
vested, not in the respondents, but in the 
appellants. 

Reference has finally been made to the 
observations of their Lordships of the 
Judicial Committee in the case of 
Alohatned Shximsool Hooda v. Shewuk- 
ram (4) ; and it has been argued that as 
there is a presumption that a Hindu does 
not desire that any portion of his property' 
should pass beyond his own family, every; 
effort should be made to avoid a con-j 
trary result. Thai, however, is not aUj 
inHe.xible guiding principle of universal! 
application, as is made manifest by con-^ 
trasting the decisions in Pabi 

Nath Ojha (5) and Radha Prasadv. Ranee 
Mani Dassee (6). Where, as here, the 
terms of the Will indicate that an abso- 
lute interest, subject to a condition was 
intended to be granted to a grandson by 
a daughter, it would be wrong to interpret 
its provisions so as to restrict that inter- 
est and thus defeat the intention of the 
testator. 


(1) (1873-74)1 LA. 387 = 14 B.L.R. 60 (P.C.). 

(2) (1S97) 24 Cal. 646. 

(3) (1912) 14 L C. 708 

(4) (1874-75) 2 I. A. 7 = 14 B.L.R. 226 (P. C.). 

(5) (>908) 30 All. 84 = 35 L A. 17 (P. C.) 

(6) (1908) 35 Cal. 896 = 35 I. A, 1 18 (P. C.). 
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The result is that this appeal is allow- 
ed, the decree of the District Judge set 
aside and that of the Court of lirst 
instance restored. In view, however, of 
the obscurity in the terms of the will, 
which justifies a contest, we direct that 
each party pay his costs both here and 
m the Court of Appeal below 
V.B./R.K. 

Appeal allowed. 
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Walmslkv, J. 

Jnanendra Nath Bhattachar/ee-Y)Qitn- 
dant — Appellant. 

V. 

Ghandi Charan Saha and another — 
Plaintiffs — Respondents. 

Second Appeal No. 904 of 1913, decid- 
^ on i2th Alarch, 1915, against the 
Decree of Dist. Judge, Nadia, dated 31st 
July, 1912. 

Conttact Act (9 of 1872), S. 23-Parlncrsliip in 

ezcue license to sell is not illegal. 

A partnership for the sale of excisable articles 
IS not Illegal. fP- 657. C. 2 ,] 

Baranashibasi Mukkerjee— (or Annel- 
lant. ^ 

Shiba Prosanna BkaUacharjyu— (or 
Respondents. 

Judgment.-The plaintift is the 

licensee of a country liquor shop. His 
son is the licensee of an imported liquor 
shop He brought a suit against the 
defendant, now appellant, for accounts 
alleging that the defendant was his 
servant or karmachari. In the alternative 
he asked that if the defendant was found 
to be a partner, the partnership should be 
dissolved and an account in respect of the 
partnership taken. 

The defendant appeared and said that 

he was a partner, and the learned Munsif 

found that he was a partner to the extent 

of 8 annas and he passed a decree accord- 
ingly. 

rn preferred an appeal 

T learned 

udge held that the defendant could not 

be a partner, because the license of a 

liquor shop is a personal privilege and 

the licensee cannot take any one as a 

partner into the business. He also held 

that as the license for the imported liquor 

shop stood m the name of plaintiff’s son, 

the plaintiff could proceed with the suit 

•1916 Cal .— 83 & 84 


only with regard to the country liquor 

Shop. Having found that the clett nclntu 

could not be a partner, he proceeded to 

ascertain whal he really was. lie came 

to the conclusion that he was not an 

ordinary servant but that he was an agent 

and he ordered that he should render an 
account. 

The defendant has appealed to this 
'^ourt and it is urged on his behalf that 
the District Judge is wrong in finding 
that the defendant cannot lawfully be a 
partner, and that the finding as 

to the defendant being an agent is against 

facts on the record, and 
thirdly, that the subject of defendant’s 
status was not argued before the lower 
Court. With regard to the Jirst point the 

CWm Shah v. Vamodar 
Shaha ii) Behari Lai Shah v. Jago- 
disn Chunder Shaha (2). 

Ihe former of these cases came before 
this Court in its revisional criminal 
jurisdiction, and I do not think it lays 
down any principle useful to the present 
case In the second case the licensee 
so d his stock in trade to another person, 
with the intention that the transferee 
should carry on the business of seliinir 
liquor without obtaining a license. 'I'he 
agreement was held to be void. I do not 
think It follows from this decision, or 
from the prohibition contained in the Act 
against transferring, sub-letting and as- 
signing, that a partnership in ary form for 
Re sale of excisable articles is illegal., 
But whether the learned Judge’s view as 

to the legality of partnership is right or 

wrong, I think he was clearly wrong in 

arguing that because defendant could not 

legally be a partner, he must stand in 

some other relation to the plaintiff. The 

Judge should have ascertained whether 

the defendant was a partner in fact, and 

If so. what was the legal consequence. 

1 his brings me to the second and third 
points. 

With regard to thfe status of the defen- 
dant, It appears from the order sheet that 
the learned District Judge only heard 
arguments on the question of law and 

for'LtVng'’'^ “P 

This was an error and the parties should 
have been allowed an opportunity of 

0 ) (1911) 9 T C. 115. ' 

(2) (1904) 31 Cal 798. 
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setting before the Court their arguments 
as to the true relation between the plain- 
tiff and defendant. 

The view I take is this that the lower 
Appellate Court should hrst of all deter- 
mine the relation which reall}- existed 
between the parties. If it is found that 
they were partners, it will be for the 
Court to determine whether the terms of 
the partnership were such as to make it 
illegal, if they were, then it would follow 
from the principle laid down in the case 
•of Behari Lal Shah v. Jagodish Chunder 
Shaha (2) that the agreement between 
them was one upon which the plaintiff 
could not sue. 

1, therefore, set aside the decision 
of the lower Appellate Court and remand 
the case, for the appeal to be heard again 
in the light of these remarks. 

Costs wili abide the result. 

V.B./K.K. 

Case remanded. 
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MOOKEKJKR ANU ROE, JJ. 

Mali Lal Poddar — Plaintiff— Appellant. 

V. 

Jtidhistir Das Tear and others — Defen- 
dants — Respondents. 

First Appeal No. 211 of 1912 . decided 
on 9 th June, 1915 , from the Decree of Sub- 
Judge, Dacca, dated 6th May, 1912 . 

ta) Civil P.C. (5 of 1908), O. 6— Plaint— Coo- 
tents of. 

It is absolutely essential that a plaint, not to 
be embarrassing to the defendants, should state 
those facts which will put the defendant on his 
guard and tell him what he will have to meet 
when the case comes on for trial. It is not 
necessary to set out the evidence whereby the 
plaintiff proposes to prove the facts which give 
him the title. [P. 659, C. i.J 

(b) Civil P. C. (5 of 1908), O. 6— Pleadings— 
Plaintiff bound to state nature of deeds sup- 
porting bis title. 

A plaintiff is bound to state the nature of the 
deeds on which he relies in deducing his title 
from the person under whom he claims and show 
the devolution of the estate to himself. 

fP. 659, C. I.J 

(c) Practice— Pleadings— Parties to be res- 
tricted to their pleadings. 

Parties should be held strictly to their plead- 
ings and should not be allowed to prove at 
the trial any fact which is not stated in their 
pleadings. [P. 659, C. i.J 

(d) Practice —Pleadings— Inconsistent plead- 
ings not permitted. 

A plaintiff may in certain circumstances rely 
upon several different rights alternatively though 
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they may be inconsistent, liut he cannot be 
permitted to allege two absolutely inconsistent 
statements of facts each of which is destructive 
of the other. (P. 660. C. i.J 

Gopal Chunder Das — for Appellant. 

Joges Chunder Hoy and Upendra Lal 
Boy — for Respondents. 

judgment. — This is an appeal by the 
plaintiff against the preliminary decree in 
a suit for partition of joint property. 

1 he decree has been assailed on two 
grounds, namely, first, that the lower 
Court has erroneously determined the 
share of the plaintiff ; and, secondly^ that 
the lower Court has made an incorrect 
order for costs in favour of the defen- 
dants. 

As regards the ground, it appears 
that the disputed property was, on the 
loth SepteinDer, i8g8, purchased at an 
e.xeculion sale for Rs. 6,130 by a person 
whom we shall call X. X had a brother 
Y who had four sons C and D. On 

the 7th November, 1900, X conveyed a 
six-annas share of the property to his 
three nephews A, B and C. On the 
14th June, 1910, A transferred a two- 
annas share to the defendants on the 
assumption that he was competent to 
deal with that share as one of the three 
brothers in whose favour the conveyance 
had been executed by X. On the 
6ch October, 1910, X, B, C and D con- 
veyed fourteen-and-a-half-annas share to 
the plaintiff, namely, a ten-annas share 
held by X, and four-and-a-half-annas 

share claimed by B, C and A on the 
hypothesis that the conveyance by X, 
though nominally in favour of A, B and 
Cy had really benefited A, B, C and D. 
On the 23rd January, 1911, the plaintiff 
commenced this action for partition on 
the allegation that he was entitled to 
fourteen-and-a-half-annas share of the 
property while the defendants were 
entitled to the remaining one-and-a-half- 
annas share. The defendants answered 
that they had acquired a good title to a 
two-annas share by their purchase from 
A, and that the plaintiff was entitled to 

only fourteen-annas share. 

The plaint, it may be observed at the 
outset, is singularly meagre ; it does not 
narrate the history of the title of the 
plaintiff, nor does it mention the deeds 
whereby the title had devolved on him- 
The defendants accordingly urged in 
their written statement that the plaintiff 
was not entitled to relief on a plaint so 
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framed and was bound to disclose the 
details of his title. This contention was 
well founded, as the plaintilf was bound 
to state the nature of the deeds on which 
he relies in deducing his title from the 
person under whom he claims and to 
show the devolution of the estate to him- 
self: Philipps V. Philipps (i), Darbishire 
V. Ltiqh ( 2 ) and Davis James (3) ; for 

Philipps V. 

Phihpps (1), it is absolutely essential that 
|the pleading, not to be embarrassing to 
the defendants, should state those facts 
which will put the defendants on their 
guard and tell them what they will have 
to meet when the case comes on for trial. 
This much the plaimiff is bound to do, 
though he need not set out the evidence 
whereby he proposes to prove the facts 
which give him the title: Williams v 
Wilcox (4) and Gautret v. Egerton (5). 
The Court, however, took no notice of 
the objection, and raised a comprehen* 
sive issue in these terms : 

“What is the share of the plaintiff in the 
property in suit.” 

The plaintiff was thus left free to 
nullify the salutary rule enunciated by 
Brett, L, J., in Philipps v. Philipps (1) 
that the parties should be held strictly 
to their pleadings and should not be 
allowed to prove at the trial any fact 
which is not stated in the pleadings 
What the consequence has been, we 
realise when we come to examine the 
case on the merits. We find that the 
title alleged by the plaintiff is contrary 
to the tenor of the admitted deeds. 
On the face of the sale-certificate. X 
became the sole owner by purchase of 
the property in dispute. Under the 

conveyance executed by X in favour of 

A, and C, they became jointly inter- 
ested in a six-annas share. .Vfter this 
transaction, a ten-annas share was left 
to X Consequently, A was prima facie 
entitled to a two*annas share which 
he transferred to the defendant. B and 
C were entitled to a four-annas, while 
their uncle had a ten-annas share; 


*35 


, T 115 = 32 W. K. 406. ^ 

- 3*4 = 3 N. & P. 606 = 
477 = 7 L. J. Q. B. 229 . 

) (1867) 2 C. P. 371=36 L. J. C. P. 191 = 
. 1 . 17. 


this they conveyed to the plaintiff 
who thereby obtained a fourteen-annas 
share. D was apparently not entitled 
to any share at all, I'he claim ot ilie 

plaintiff to a fourteen-and-half-annas 
share cannot consequently be sustain- 
ed, unless it is established that these 
deeds do^ not represent the true state of 
facts. 1 he plaintiff in his plaint has 
furnished no indication of the source of 
his title, nor does he afford a clue to the 
grounds, if any, upon which he challenges 
the admitted deeds. When we turn to the 
evidence, however, we find that he has 
attempted to develop two inconsistent 
cases. He called one of his vendors, 
namely, X to prove that X and T, who 
were separate in food and estate, became 
joint owners of the properly by purchase 
at the execution sale and that the consi- 
deration was furnished by them in the 
proportion of ten to six, though the 
purchase was made in the name of X 
alone. The witness added that there- 
after Y took a conveyance from him in 
respect of a six-annas share in the name 
of his three major sons. X in substance 
repudiated the allegations he had solemn- 
ly made in the conveyance in favour of 
hiS nephews. On this basis, the plaintilf 
can succeed only if he proves that what 
purports to be a conveyance to A, B and 
C, is in reality a deed of relinquishment 
in favour of their father Y, and that upon 
the death of the latter, his four sons A, 
B, C and D have taken equal shares by 
right of inheritance. The plaintiff then 
called another set of witnesses, namely, 
his vendors B, C and D to contradict the 
allegations of X, on the hypothesis that 
the property was acquired by X alone 
and was transferred by him for considera- 
tion under the conveyance in the names 
of .d, 5 and C either to Y or to A, B, 

C and D. The defendants found them- 
selves in a position of embarrassment, 
when these contradictor}' allegations were 
sprung upon them, without any indication 
afforded in the plaint ; but fortunately, the 
testimony of one set of witnesses neutralis- 
ed that of the other, and the Subordi- 
nate Judge held that the plaintiffi had 
failed to prove his title to any share in 
excess of fourteen annas. In our opinion, 
the plaintiff should not have been allow- 
ed to proceed on the plaint as framed • 
he should have been called upon to 
specify in his statement of claim, the 
nature of the deeds and transactions from 
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which he deduced his title. 'I'iie plaintitt, 
deliberately and for obvious reasons, 
departed from the well-recoj^nised rule 
applicable to the matter ; when the plaint 
was tiled, he could not make up his mind 
which alternative to choose, and con- 
sequently left his case to be developed 
by his witnesses now. it may be conced- 
ed that a plainiilt may in certain circum- 
stances rely upon several different rights 
alternatively, though they may be incon- 
sistent. This \\as recognised by the 
hull bench in Xareiulra Nath Barari v. 
Ablioy Charan Chattopadhya (6) and is in 
confornn>y with tiie rule recognised in 
Philipps v. Philipps (i). Berdan v. 
Gre. nicood (7). Hawkesley v. Bradshaw (8) 
and In re Mortjan, Owen v. Morgan (9). 
Hut as pointed out by the Judicial Com- 
mittee in Mahomed Buksh v. Hosseini 
Bihi (10), the plaintiff cannot be permit- 
ted to allege two absolutely inconsistent 
statements of facts each of which is des- 
tructive of the other. In the case before 
us, the plaintiff, it is true, did not make a 
definite case in the plaint but sought at 
the trial to develop two inconsistent cases 
on the testimony of two ditferent sets of 
witnesses, t’he Subordinate Judge rightly 
held thai the evidence was not reliable 
enough to establish either the one case or 
the other. He has pointed out that the evi- 
dence to show that the e.xecution purchase, 
though made in the name of X, was for 
the benefit of both A' and F, is utterly 
untrustworthy. 'I'he two brothers at the 
time were separate. There is no in- 
dependent evidence to corroborate the 
assertion of A” that a proportionate part 
of the consideration was furnished by Y. 
Nor is there any truslw'orthy evidence to 
show that, after this purchase, Y ob- 
tained joint possession of the property 
along with X. There is, on the other 
hand, no tangible evidence to prove that 
the conveyance executed by X in favour 
of A, B and C was really a conveyance 
in favour of F, or of A. B, C and D. It 
was suggested at one stage of the argu- 
ment in the Court below, and that sugges- 
tion has been repeated in this Court, 

(6) (1907) 34 Cal. 51 (F. n.). 

(7) (1878) 3 Hx. D. 251=47 L. J. Kx. 628. 

(8) (1S80) 5 Q. B. D- 302=49 C.J. Q. B.333- 

(9) (1S87) 35 Ch. D. 492 = 56 L. J. Ch. 603 
= 56 L. T. 503. 

(10) (1888) 15 Cal. 684 = 151. A.8i=sSar. 
175 (B. C.). 


that the convej'aace might possibly be 
treated as a deed of relinquishment. 
1 his theory is extremely improbable. If 
the parties-really intended the document 
to operate as a deed of release, there is 
no conceivable reason why it should not 
have been described as such ; it is inex- 
plicable why recitals untrue in fact should 
have been deliberately inserted in the 
deed, and why a large amount should 
have been paid as stamp duty on the 
conveyance, while a smaller amount 
would have sutliced for a deed of release. 
W e are clearly of opinion that the plain- 
tiff has failed to prove that the deed of 
conveyance by A' in favour of A, B and 
C was in reality other than what it 
purported to be. But the appellant has 
argued that as the parties in a suit for 
partition occupy the position of counter- 
claimants, it was incumbent upon the 
defendants to set up and establish their 
special case. I here is plainly no force 
in this contention. J'he defendants had 
no occasion to meet any case alleged in 
the plaint, while the two alternative 
cases developed in the evidence were 
destructive of each other. The first 
ground consequently fails. 

As regards the second ground, it has 
not been seriously disputed by the res- 
pondents that the order for costs is 
erroneous. The Subordinate Judge has 
allowed the defendants the full amount 
of Pleader’s fees on the value of the 
suit. I his order could not properly be 
made at the stage of the preliminary 
decree, when the matter in controversy 
related onl^' to a half-anna share in the 
property valued at Rs. 320. We hold 
accordingly that the Pleader’s fee in 
Court below should have been assessed at 
one gold mo/iur only and that the total 
costs allowed to the defendants should 
have been fixed at Rs, 42-1-9 instead of 
Rs. 376-1-9. Subject to this variation, 
the decree of the Subordinate Judge 
will be affirmed. The respondents are 
entitled to their costs in this Court- 
We assess the hearing fee at two gold 
mohurs. 

V.H./R.K. 

Decree modified. 
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Mookerjee and BEaCHCKOFI’, JJ 

KaH Charan Nat/i iiud another — Decree- 

holder — Appellants. 


V. 

Su^/tada inundari Dehi and others — 

Defendants — Bespondents. 

Second Appeal No. 397 of 1914 , decided 
^ 2 nd August, 1915 , against the order of 

laf; March, 

iyi 4 , 

Civil P. c (5 of 1908), s 47-Decree against 
ostensible representatives— In execution it was 

discovyed that deceased debtor left a will— 

«^d decree could not be executed against the 

estote oot m h^nds of ostensible representatives 

but in hand of executrices-Held remedy was by 

openly suit and obtaining decree against 

exMutnees or by separate suit against them— 

AcUon on domestic .judgment when tenable 
elated* 

On the i6th Sepiember, 1911,^ instituted a 
suit against .1/ for the recovery of a large sum 
ot money. During the pendency of the suit .)/ 
died on the 27th November, 1911. On the 
application of A , the three sons of the deceased 
who were ostensibly his heirs and represenia- 
Uves, were brought on the record in his place. 
They did not object to the adoption of this 

°"the merits and 
on the hth May. 1912, a decree was made, with 
the usual direction that the judgment-debt be 

deceased in the 

hand^ of the substituted defendants. On the 
9th June, 1913. the decree-holder applied for 

^^oiices were duly 

issued. 1 hereupon the wives of the three sons 

ot the deceased intervened and staled that 

execution could not proceed as .1/ had made a 

esta,nentar> disposition of his properties on the 

iSth May, 1911, whereby they had been appoint- 
ed executrices : KHUiui 

« 5'^^' decree as it stood could not be 

662,C.a.l 
decree-holder was, 
Teftored ,1 “>6 decree vacated, the sui; 

Lnd anfw- “ ''■•ought on the record 

and anew decree made against them, ue to insti- 
tute a su.t on the judgment and to obtain a 
decree thereon against the executrices. 

disvinuu['r,r'\"''’'‘' oalled'ad^mes'tic'as 

mis dhle I '“■•uig" judgment is per- 

rnfo ced ^ T judgment cannot be 
entorced in some other way. [p. 55^^ ^ 

Saiis;£ Chunder Ghose and Smritis 
Chunder Ghose —iot Appellants. 

Upendra Lai Boy -for Respondents. 
Judgment. Phis is an appeal by the 
decree-holders against an order in e.xecu- 
tiOD proceedings, and illustrates, w'hat 
has been often stated before, that the 
difficulties of a litigant begins when he 
has obtained his decree. On the i6th 


September, ign the appellants insti- 
lutca a suit against one Alahim Chandra 
Chakrabarti for recovery of a large sum 
of inoney. During the pendency ot the 
suit, the defenaant died on the 27ih 
November, 19 1 1 . On the application of 

the plaintihs, the three sons of the 
deceased, who were ostensibly his heirs 
and representatives, were brought on the 
record in his place. 'Phey did not object 
to the adoption of this course. The case 
was tried on the merits, and on the Sth 
Afay, 1912 a decree was made against 
the persons supposed to be the heirs and 
representatives of the original debtor. 
The decree directed as usual that the 
judgment-debt be realised out of the 
estate of the deceased in the hands of 
the substituted defendants. On the 9th 
June, 1913. the decree-holders applied 
tor execution ot their decree, and notices 
were duly issued. Thereupon the wives 
of the three sons of the deceased inter- 
vened and stated that execution could not 
proceed as Alohim Chandra, their father- 
in-law, had made a testamentary disposi- 
tion of his properties on the ist Alay, 19 1 1, 
whereby they had been appointed execu- 
trices. They alleged that the will had 
been duly proved in 1913, but that the 
rrobate had not been actually issued as 
the question of valuation of estate was 
still under investigation by the Collector. 

A he Court held that the decree had been 
obtained against persons who were not 
the true representatives of the deceased 
debtor and could not be executed against 
the estate in the hands of the execut- 
rices. 'Phe application for execution 
was consequently dismissed. J’he decree- 
holders appealed to the District Judge, 
but the appeal has been dismissed as 
incompetent. The decree-holders have 
now appealed to this Court and have 
contended that the appeal should have 
been heard on the merits by the District 
Judge and execution allowed against 
the estate in the hands of the execut- 
rices. It js plain that the answer to 
the question whether the order of the 
unmaiy Court was appealable or not 
depends upon the question, whether 
the decree is capable of execution against 
the estate in the hands of the executrices ; 
if the latter are representatives of the 
parties to the suit, the order falls within 
the scope of S. 47 of the Code and is 
appealable as a decree ; if they cannot be 
deemed such representatives, the order is 
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not cov'ercd by that section and cannot be 
challenj:;ed by way of appeal. 

We may at the outset deal with a narrow 
ground assigned by the respondents in 
support of the view that the executrices 
are not representatives of the parties to 
the suit : they have argued that they are 
the representatives of the original debtor 
but are in no sense representatives of the 
sons of the debtor, who were brought on 
the record of the suit as his successor-in- 
interest. This contention is based on a 

limited view of the meaning of the term 
representative.’ I he sons of the deceased 
defendant were brought on the record as 
his representatives-in-interest ; they were 
unquestionably his representatives to all 
appearances : the will had not been 
proved at that time, nor were the plain- 
tiffs even aware of its existence. Conse- 
quently. they were the only persons who 
could be brought on the record as suc- 
cessors-in-interest of the deceased. Since 
then the Will has been proved, and the 
Probate, by a legal fiction, takes effect 
retrospectively from the date of the death 
of the testator. Consequently the estate 
which was then ostensibly represented by 
the sons and heirs of the deceased, is 
now represented by the executrices- With- 
out undue stretch of language, the view 
may, in these circumstances, be main- 
tained that the executrices are represen- 
tatives of the parties to the suit who 
were themselves before the Court in a 
representative character. Reference may 
in this connection be made to the decision 
in Premmoyi v. Preonath D/iur (i), where 
an analogous question arose for considera- 
tion. There a Hindu widow had insti- 
tuted a suit as representative of the estate 
of ner husband : on her death during 
the pendency of the suit, the reversion- 
ary heirs were brought on the record. 
It was contended that they were not 
her representatives as they derived title 
not from her, but from her husband. 
This contention was negatived, and it was 
ruled that as the widow and the rever- 
sioners successively represented the same 
interest, the reversioners might be treated 
as representatives of the widow. We are, 
therefore, not prepared to hold that the 
order of the primary Court is beyond the 
scope of S. 47, merely because the exe- 
cutrices cannot, in popular language, be 
called representatives of the sons of the 
deceased debtor. Whether they can be 

~(I) (1896) 23 Cal. 636. 


deemed representatives of parties to the 

suit or not, depends, in our opinion, upon 

the answer to a more fundamental ques- 
tion. 

It was explained by a Full Bench of 
this Court in Is/tan Chunder Sarkar v. 
Beni Madhub Birkar (2) that the term 
representatives includes not merely a 
legal representative such as heir, executor 
or administrator, but also a re presen tali ve- 
in-interest, that is, a representative of the 
decree-holder or judgment-debtor who, so 
far as such interest is concerned, is bound 
by the decree; Gulzari Lai v. Madho 
Bam {3). We are thus brought back to 
what must be deemed the root of the 
matter in this case, namely are the exe- 
cutrices bound by the decree ? W^e are of 
opinion that the decree as it stands can- 
not be executed against the estate in 
their hands and that the remedy of the 
decree. holders is, either, to have the 
decree vacated, the suit restored, the 
executrices brought on the record and a 
new decree made against them, or, to 
institute a suit on the judgment and to 
obtain a decree thereon against the exe- 
cutrices. This is clear from the decision 
m Ashi Bhushan Dasi v. Pelaram Man- 
(4)- "1 here a decree had been 

obtained for mesne profits against an 
alleged adopted minor son as the repre- 
sentative of the wrong-doer. The adop- 
tion was subsequently declared invalid, 
whereupon the decree-holder sought to 
proceed in^ execution against the real 
representative. It was ruled that the 
decree-holder could not proceed against 
the judgruent-debtor on the record as he 
had not received any assets of the 
wrong-doer; nor could he ask the Court 
to substitute the name of the real 
representative in the decree, because 
the result would be really a new decree 
in his favour against such represen- 
tative. At the same time, it is clear that 
a suit can be brought against the execu- 
trices on the basis of the judgment 
already obtained. 

Reference may be made to the decision 
of Markby. J., in Prosunno Chunder 
Bhuttacharj ee v. Kristo Chytunno Pal (5), 
where, under circumstances somewhat 
similar to those of the present case, it 
was held that if the decree could not be 

(2) 24 Cal. 62. 

(3) 26 All. 447 (F. B.). 

(4) A. I. R. (1914) Cal, 28 = 21 I. C. 

(5) (1879) 4 Cal. 342, 
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executed against the estate in the hands 
of the executor, it was at any rate suffi- 
cient to enable the plaintiff to bring a 
suit against the executor to have the 
decree satisfied. We are not now con- 
cerned with the question of the binding 
character of orders made or sales held in 
execution of a decree obtained against 
persons who, as subsequent events show, 
are either not the proper representatives 
of the deceased defendant or constitute 
only some of his representatives. There 
has been some divergence of judicial 
opinion upou this matter, as is clear from 
an examination of the decisions in 
General Manager of the Raj Durbhunga v. 
Ramaput Singh (6), Assamathem Nessa 
Bibee v. Lutchmeeput Singh (7), Chuni 
Lai V, Osmond Beebij (8), Baswantapa 
Shidapa v. Rami (9), Janaki v. Dhanu 
Lai (10), Chathakelan v. Govinda Karu- 
wfar(ii), Kadir Mohideen Afarakkayar 
V . Muthukrishna Ayyar (12) and Rama- 
satvmi Chettiar v. Oppilamani Chetti (13) 
on the one hand, and Sitanath Das v. 
Roy Luchmiput Stngh (14), Harish 
Chunder Biswas v. Puri Das Das (15) and 
Lai Behary v. Nagendra Nath (16) on the 
other hand. These decisions do not 
directly touch the question in con- 
troversy now before us, viz., whether 
the decree obtained against the ostensible 
representatives should be allowed to be 
executed against the estate in the hands 
of the executrices though objection is 
taken before execution has been issued, 
or whether the decree-holders should be 
limited to their remedy by way of a 
decree against the executrices, either by 
re-opening the suit or by instituting a 
fresh suit on the judgment previously 
obtained. The decision in Rameshwar 
Singh v. Janeshwari Babooshin (17), 
which bears on the subject, is clearly 
distinguishable, in view of the special 
circumstances under which the decree in 
the first suit was obtained. There cannot, 
we think, be reasonable doubt that a suit 

(6) (187072) 14 M. I. A. 605 = 10 B. L. R. 
294=17 \V. R. 459 (p. C.). 

(7) (1879) 4 Cal. 142. 

(8) (1903) 30 Cal. 1044. 

(9) (1885) 9 Bom. 86. 

(10) (1891) 14 Mad. 454. 

(11) (1894) 17 Mad. 186. 

(12) (1903) 26 Mad. 230. 

(13) (1910) 33 Mad. 6 = 4 I. C. 1059. 

(14) (1882) 11 C. L. R. 268. 

(15) (1910) 6 I. C. 627. 

(16) (1912) 16 I. C. 690. 

(17) A. I. R. (1914) Cal. 263=21 I. C. 397. 


would lie on the judgment : this, indeed, 
is to some extent borne out by Article 122 
of the Schedule to the Indian Limitation 
.Act, which shows that the Legislature 
contemplated the possibility of suits 
upon judgments obtained in IJritish 
India; though we are not unmindful that 
the Limitation Act cannot give rise to a 
cause of action where none exists inde- 
pendently of the provisions thereof ; as 
Sir Richard Couch observed in Hari 
Nath V. Mothuramohan (18), the inten- 
tion of the law of limitation is not to 
give a right where there is not one, but 
to interpose a bar after a certain 
period to a suit to enforce an existing 
right : Kfiunni Lai v. Kiinwar Gobind 
Krishna Narain (19). It is not neces- 
sary, for our present purpose, to enter 
upon a discussion of the circumstances 
under which a suit lies upon a judgment 
in British India. .An examination of the 
cases, specially those of Sandes v. Jo7nir 
Shaikh (20), Attermoney Dossee v. Hurry 
Doss Dutt (21), Golam Arab v. Curreetn' 
bux Shaikjee {22). Bkavanishnnkar v. 
Pursadri {23), Merwanji Nowreji v. Acha- 
bai (24), Ramayya v. Venkataratnam (25), 
Aunoda Prosad v. Nobo Kissore Boy (26). 
Mallesom Naidu v. Jtigala Panda (27) and 
Periasami Mudaliar V. Seet/iarama Chet- 
tiar (28), shows that there is a consider- 
able divergence of judicial opinion upon 
the subject, and that the Courts are by 
no means agreed as to the circumstances 
under which a suit may be instituted in 
this country on what may be called a 
domestic as distinguished from a foreign 
judgment. It is well known that in 
England there has been divergence of 
judicial opinion on the subject [Freeman 
on Judgments, Chapter XVII: Black on 
Judgments, Chapter XXlYj, and it is 
only in recent years that the principle 
has been adopted that although an action 
lies on judgment which finally establishes 
a debt, whether the judgment be English 
or foreign, it is an abuse of the process 
of the Court to bring an action upon an 

(18) (1894) 21 Cal. 8 = 20 J. A. 183 (P. C.)' ‘ 

(*9) («9i0 33 All. 356=10 I. C. 477 = 38 
1. A. 87 (P. C.). 

(20) {1868) 9 W. R. 399. 

(21) (1881) 7 Cal. 74. 

(22) (1880) 5 Cal. 294. 

(23) (1881-82) 6 Bom. 292, 

(24) (1884) 8 Bom. 1. 

(25) (1896) 17 Mad. 122. 

(26) (1906) 33 Cal. 560. 

(37) (1900) 23 Mad. 292. 

(28) (1904) 27 Mad. 243 (F. B.J. 
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English judgment if it can be enfoixed in 
some other way: Pritchett v. English and 
Colonial Syndicate (29), Grant v. 
Easton Nourion Freeman(-^i),Pem- 

berton v. Hughes (32) and HodsolL v. 
Baxter {33). 1 lie principle on which 

an action is allowed to be maintained 
on a judgment was concisely explained 
by Baron Parke in illiams v. JontH{-!,±) • 

“ The principle Ls, that, where a Coart of 
competent jurisdiciion has adjudicated a certain 
sum to be due from one person to anoilier. a 
legal obligation arises to pay that sum, on 
which an action of debt to enforce the judgment 
may be maintained.” 

No mischief can result from the accept- 
ance of this principle, if it is adopted 
subject to the qualiticaiion recognised 
in modern English law, viz., that an 
action is permissible only where the 
judgment cannot be enforced in some 
other way; and beyond this, it is not 
necessary for our purpose t(i proceed. 

We hold accordingly iliai the flecrce- 
holders are not entitled to execute their 
decree against the estate in the hands of 
the executrices. I'tie appeal is conse- 
quently dismissed, but there will be no 
order for costs. 

V.IJ./R.K. 

Appeal dismissed. 

(29) (1899) 2 Q, 1:. 428=86 I. J. Q. M. Soi. 

(30) (1883) 13 Q. lb IT 303 = i;3 I . J. H.68. 

(30 (i 8 « 9 ) 15 A. C. 1=39 J. Ch. 337. 

; (32) (1899) 1 Ch, 781 =08 L. I. Ch. 281. 

(33) (18581 Kl. HI. bl. 884 = 28 1 .. 1 . Q. H. 
^1. 

■ (34) (1845) 13 M. W 628=67 K. K. 767 = 

"Z Ib ifi. L. 680=14 L. J. Ex. 145. 
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Chapman and Newbould, -JJ. 

Eartic Defendant — Appel- 

lant. 

V. 

Bama Charan Mandal — Plaintiff and 
another — Defendant — Respondents. 

Second Appeal No. 783 of 1913, 
decided on i6lh .April, 1913, against the 
Decree of Oft'g. Sub-Judge, Jessore, dated 
23rd ^November, 1912. 

(«) Evideuce Act (1 of 1872), S. 91^0ral of 
evidence of lease cannot be allowed when there 
ie document. 

Where there is a document as evidence of the 
transaction of a lease, oral evidence in the 
shape of admission relating to the transaction of 
the lease is not admissible. 

(b) Landlord and tenant — Relationship — 
Rroox of Posiession of other land included 10 
alleged leaie u not probf of tenaoey* 
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It is not sufficient, to prove the plaintiff’s 
tenancy, to show that he was in possession of 
other lands covered by the lease. 

"Butra pout- 

raa/ii kramay ' indicate perpetual lease. 

The e.xpression putra poutradhi kramay^' in 
a document signifies that the lease is a perpetual 

Surendra Nath Sen~for Appellant. 

Bro/o Lai Chakravarti — for Respon- 
dents. 

Judgment. Ihe plaintiff’s case was 
that he had obtained a settlement from 
defendant No. 3. who was a raiyat and 
that upon his going to a portion of the 
land of which he had obtained the settle- 
ment, he was opposed by defendants 
Nos. I and 2. He, therefore, brought 
this suit for ejectment of defendants 
Nos. I and 2. The plaintiff claimed 
under a lease, the term of which is des- 
cribed by the expression pntra pout- 
radhi kramay . ' The lease is, therefoie, 
for a term e.yceeding nine years and 
having regard to the case of JaripKhan 
v.Eurta Baxva{i)^ the document was not 
admissible in evidence and could not 
have operated to create any title in the 
plaintiff. The lower Appellate Court, 
however, decreed the plaintiff’s suit. 

On behalf of the respondents the diffi- 
culty is sought to be got over in three 
ways. Firstly., it is said that the plain- 
tin was entitled to adduce evidence 
irrespective of the document to prove his 
tenancy. i his evidence, it is said, con- 
sists, in ih#' present case, of an admission 
by defendant No. 3 that he had granted 
the lease, that he took an adequate 
selumi and also that the plaintiff seemed 
to have obtained possession of the 
remainder of the land covered by the 
lease. If the admission of the defendant 
No. 3 could be used against defendants 
Nos. I and 2. we are of opinion that this 
is evidence relating to the transaction of 
the lease and that there being a docu- 
ment as evidence of that transaction, the 
oral evidence is not admissible. We do 
not think that it is sufficient, to prove 
the plaintiff’s tenancy, to show that he 
was in possession of other lands covered 
by' the lease and we note that there does 
not appear to have been any evidence 
that the plaintiff was in such a posses- 
sion. 

It is then contended that it would be 
possible for the plaintiff to prove that 


(1) (1912) 15 I. c. 476. 
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there was an oral agreement by defend- 
ant No. 3 to create a tenancy. There 
does not appear to liave been any evi- 
dence, oral or documentary, other than 
the evidence of the transaction— the 
transaction which could only be proved 
by the document of the lease. 

It is then contended that the lease is 
not a perpetual lease. This contention 
cannot prevail having regard to the 
expression “ piUra poutradi kramay." 

The appeal, is. therefore, allowed, the 
judgment and decree of the lower Appel- 
late Court is set aside and the piainiitf’s 
suit IS dismissed with costs in all Courts. 
V.B./R.K. 

Appeal allowed. 
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Chatterjre and Chapman, JJ. 
Byomkesh Chakrabarti—Dtcret.-hoXdtx 

— Appellant. 



Maladhar Mandal and others — Judg- 
ment-debtors — Respondents. 

Appeal No. 316 of 1914, decided on 
3rd May, 1915, from the Order of 
Dist. Judge, Jessore, dated 20th March 

1914- 


Aw Tenancy Act (8 of 1885), Sch. Ill, 

Art. 6-Decree for share of rent by co sharer 
without makii^ other co sharer* parties— Exe- 
cution — Art. 6 applies. 


An application for execution of a decree 
obtained by a co-sharer landlord for his share of 
the rent without making ihe other co-sharers 
parties, IS governed by Article 6 of Schedule III 
of the Bengal lenancy Act* 


Surendra Uadhub Mullick^ior Appel 
lant. ^ 


iVareredm Kumar Bose and Bhudhar 
Ghandra B.aUar~lox Respondents. 

Judgment.— This appeal arises from 
a decision holding that an application 
for execution of a decree obtained by a 
co-sharer landlord for his share of the 
rent without making the other co-sharers 
parties, is governed by Article 6 of 
Schedule III of the Bengal Tenancy Act. 

1 here is certainly one case which favours 
the contention of the appellant. That 
IS the ca.se of K. B Butt v. Gostha 
Behary Bkutya (i). That case, how- 
ever, was not argued for the respondent 
and the learned Judges said that that 


\\as a suit to which provisions of the 
engal lenancy Act did not apply. 
However, there has been a number of 
cases bolli preceding and subsequent to 
that in all of which, the Judges took 
a contrary view, d'hese cases are Thako- 
mani Basi v. Mo/iendra Nath (2), Mril- 
yunjoy V. Bhola Nath (3). K/ietra Mohan 
V Mo/iim ('kandra Das (4) and Kedar 
Nat/i V. Ardha Ckunder Roy {5). ail 
of these cases, it has been held that the 
object of the amendment of the .Bengal 
lenancy Act I of 1907 was to introduce 
words which, prctperly interpreted, would 
make the .Article applicable to the ques- 
tion in controversy in this case. We are 
inclined to agree with this latter opinion 
and to accept the grammatical con- 
struction of the words as given in the 
Article after the amendment. 'I’he con- 
tention. therefore, that this Article does 
not apply, fails. 

It is next contended that this view of 
the law IS very hard upon the co-sharer 
landlord, who is bound by the rule of 
shorter limitation in this Article while he 
is unable 10 avail himself of the provi- 
sions of the Act for getting a complete 
remedy against his tenant. That may be 
so in a case of this kind, but after the 
amendment, a co-sharer landlord has an 
option of bringing a suit under S. 14S-A, 
which would enable him to avail himself 
of all the provisions of the Act in favour 
of the entire body of landlords. 

The next contention is that this 
application should be considered as a 
continuation of the previous application. 
The previous application is not before us 
and there are no materials on the record 
upon which we can say that this was ever 
intended to be a continuation of the 
previous application. 

The result is that this application is 
dismissed. 

As, however, at the time when the 
application was made there was a deci- 
sion in favour of the appellant, we make 
no order as to costs in this appeal. 

V.B./R.K. 

Appeal dismissed. 

(2) (igog) 3 I. c. 3S9. 

(3) (19*3) 20 I. C. 833, 

(4) C1913) 18 I. C. 595. 

(5) (1902) 29 Cal. S4. 


(0 (19*2) 17 I. C. 207 , 
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WOODROFFE AND MOOKFKJEE, JJ. 

Jamahar Kumari Bihi — Plaintiff — 
Appellant. 

V. 

Askaran Boidand others —Defendants — 
Respondents. 

Appeal Xo. 46 of 1914, decided on 
28th April, 1915, from the Original Side 
Decree of Chitty, J., dated 9th March, 
1914. 

CivU P.c. (5 of 1903), 0. 21. R. 63-DecIara 

tory suit by objector — Burden of proof that 
transaction is real is on him — Proof of deed 
alone is not sufficient — Suit under R. 63 is in 
nature of review. 

A plaintiff who U calling in question in a suit 
contemplated by O. 21. R. 63 of the Civil Pro- 
cedure Code an adverse cleci.sion of a Court, has 
to show afhrrnatively that not only the ostensi- 
ble but the real title also is in him. He cannot 
discharge tlie burden of proof cast on him by 
merely pointing to the innocent appearance of 
the instruments under which he claims, he must 
show that they are as good as they look. 

Such a suit is to alter or set aside a summary 
decision or order of the Court, and it is a 
method of obtaining review. [P. 667, C. 2.] 

5 . R. Das and K. P. Basil - for Appel- 
lant. 

N. Sircar^ B. L. Mitter and Gossain — 
for Respondents. 

Jenkins, C. J. — 'Phis is a suit occa- 
sioned by the determination adversely to 
the plaintilf, Jamahar Kumari Bibi, of a 
claim to property preferred by her in 
execution proceedings. 

This property is No. 147, Cotton Street, 
and Chitty, J , has held that Jamahar 
though ostensibly its owner, is in truth 
merely a henamidar for the judgment- 
debtor, her husband, Chatrapat Singh. 
He accordingly has dismissed the suit. 
From this judgment the present appeal 
has been preferred. 

rhe house was put up for sale in exe- 
cution of a decree against Chatrapat 
Singh and was ostensibly bought by 
Jamahar on the loth of April, 1897 for 
Rs. 50,000, No cash passed and the e.x- 
planation is that on the 2nd of March, 
1896 the decree was expressed to be 
assigned to Jamahar in consideration of 
Rs. 1,10,000, and the Rs. 50,000 was set 
off against a corresponding part of what 
was due under the decree. 

Jamahar contends that the assignment 
to her of the decree is free from daw and 


that the defendants have not established 
its invalidity. 

How then did Jamahar get this sum of 
Rs. r,io ,000 with which to buv this decree 
against her husband '? Her case is that 
it is a part of a sum of three lacs raised 
by her on the 26th March, 1895 by a 
mortgage to the Fakur Rajah. It is 
recited in that instrument of mortgage 
that she was absolutely and beneficially 
seized and possessed in her own right and 
as her own property free from incum- 
brances of both the zemindari and putni 
rights in the zemindari Parganah Suksena 
and these rights she purported to mort- 
gage for Rs. 3 lacs. 

1 he question then arises, were these 
zemindari ax\d putni rights really hers 
lo answer this, it is necessary to look 
into certain transactions of 1893 and 
1895. 

()nthe 15th .August, 1893 Jarao, Chatra- 
pat s mother, relinquished in favour of the 
Maharajah Sir Jotindra Mohun Tagore 
her putni right in Fatehpur Singia and 

con\ eyed to him the arrears of rent due 
to her from the tenants. In the instru- 
ment of relinquishment it is recited that 
she had learnt that it would be beneficial 
to her to acquire the maliki right of 
Suksena by relinquishing the putni right 
to l-atehpur Singia and then the recitals 
proceed as follows : 

So I applied to the Maharajah Bahadur for 
the conveyance of the malii’i right of Suksena 
by relinquishing the said Fatehpur Singia, where- 
upon both myself^and the Maharajah Bahadur 
would be benefited by this transaction, and we 
both agreed to the same, .\ccordingly with the 
object of fulfilling my long-cherished de.sire of 
making a gift of a zetnindari in favour of my 
daughter-in-law Srimati Jamahar Kumar HIbi.— 
which for various reasons I could not fulfil (so 
long) I applied to the .Maharaja Bahadur for 
making over the zemindari right to the said 
Suksena to the aforesaid Jamahar Kumari Bibi 
by a deed of gift, believing that my desire would 
be fulfilled and that it would bring me p!ea.sure 
if the Maharajah Bahadur would now give away 
the maliki right to the aforesaid Suksena zemin 
dart by a deed of gift in favour of my daughter- 
in-law, Jamahar Kumari Bibi, instead of me, and 
the Maharajah Bahadur having agreed thereto 
and having executed a deed of gift in favour of 
the said Bibi." 

Then there follows the relinquishment. 
On the same date an instrument described 
as a deed of gift was executed by the 
Maharaja in favour of Jamahar. It is 
there recited as follows ; — 

" At present the said Bibi Saheba having pro- 
posed that she should surrender the right 
which she has in the aforesaid Fatehpur Singia 
by executing a separate deed of surrender in my 
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favour and that in lieu of the same I should 
make an absolute gift of the proprietary right in 
the $&icl z€fniniluTi Suks^na to you, who art? h^r 
daughter-in-law. and expressed that the Bihi 
baheba would be pleased with and benelited by 
It, 1 have agreed to the said proposal and have 
taken possession of the said />«/«/ 
and I have been benefited thereby. 1 being 
pleased with this act of your moiher-in-law’s 
and owing to the triendshtp of my deceased 
paternal grandfather and deceased paternal 
uncle and myself with your husband's paternal 
grandfather, the late Kabu Protab Singh, 
and your husband's deceased father, I have, 
with the desire of doing you a good turn at the 
present time, agreed cheerfully to make a gift 
to you of the proprietary and other rights, title, 
interest and concern which I have in respect of 
the said zemindari Suksena in accordance with 
the said proposal and you have agreed to accept 
the same.” Then there followed the gift of 
zemindari Su-rsena to Jamahar 


By an instrument, dated the 2nc 
February, 1895, Jarao assigned tc 
Jamahar her putni rights in Suksena as 
also the Girjaghar in Baluchar foi 
Rs. 1,01000. This is the title Jainahai 
claims to show to the zemindari and 
puini rights mortgaged to the Pakur 
Rajah. To complete the history of the 
family's dealings with the property it is 
necessary to refer to certain instruments 
executed in 1880. 

The first is dated the 13th of Novem- 
ber, and it purports to be a sale by 
Luchmiput, Chatrapat’s father, to his 
wife, Jarao, of three properties specified 
in the instrument including the Girjaghar 
for Rs. 50,000. No cash passed, but 
the price was treated as a partial pay- 
ment of a debt due to her from her 
husband. On the 15th November, Luch- 
mipat and Chatrapai executed in favour 
of the Maharajah Sir Jotindra Mohun 
Tagore an assignment of the zemindaris 
Fatehpur Singia, Suksena, Mandanipur 
and Poladasi for Rs. 13,50,000. At the 
same time there was a grant by the 
Maharajah to Jarao of the putni right in 
^esefour zemindaris for Rs. 2,04,000. 
Ihis sum was not paid but was kept 
back by the Maharajah from the pur- 
chase-money for the zemindaris and 
allowed in account between Jarao and 
her husband by way of deduction from 
the debt alleged to have been due to her. 

This then is the history of the material 
transactions and the view of Chitiy, J., 
was that the intervention of both Jarao 
and Jamahar was as henamidars. I 
recognize that the value of this opinion 
is in some measure discounted by the fact 
that it was in part based on the view ex- 


pressed in earlier litigations, a class of 
evidence that was used by the learned 
Judge to an extent that the law does not 
permit. Bui apart from this evidence,, 
there are circumstances which clearly call 
for explanation and the onus in this case is 
on Jamahar to show affirmatively that not 
only the ostensible but the real title also 
is in her. 

bhe is a plaintiff who is calling in 
question in a suit conienipJated by the 
Code (O. 21, R. 63) an adverse decision 
of the Court given, it is true, in a sum- 
mary proceeding, but conclusive subject 
to the result ot this suit. This is a suit, 
therefore, to alter or set aside a sum- 
mary decision or order of the Court, and 
it is a method of obtaining review : P/iul 
Kumari v. Ghanshyam Misra (i). 

1 he plaintiff in the circumstances of 
this case cannot discharge the burden of 
proof cast on her by merely pointing to 
the innocent appearance of the instru- 
ments under which she claims : she must 
show that ihey are as good as they look. 
If specific authority for this is needed, it 
IS furnished by many cases, among which 
are the decisions of Sir Richard Couch 
m Roop Ram Doss v. Saseeram Nath 
Kurmokar (2) and of Sir Charles Sargent 
in Govind Atmaram v. Santai (3). 

It is then useless for Jamahar to con- 
tend that the actual deeds under which 
she claims are free from appearance of 
unreality and, therefore, it rests on the 
defendants to make out that they are 
colourable. Moreover, these deeds are so 
interwoven with the earlier transactions 
that they cannot be considered apart 
from them, and it cannot be claimed 
that the examination of the dealings 
disclosed on the record inspires confi- 
dence in Jamahar’s case. Nor are 
matters mended when the later dealings 
are closely examined. Thus, to deal with 
the alleged purchase by Jamahar of 
Saraswati's decree. No doubt the price 
was made in cash, but why should Jama- 
har have brought on her own account 
this decree against her husband, a decree 
which she has never been able to realize, 
whether she has made real endeavours in 
that direction or not } 

The question has naturally been asked, 
where did she get the money to pay the 


0 ) (1908) 35 Cal. 202 = 35 f- A. 22 (P 
<2) (*875) 23 w. R. 141. 

(3) (1888) 12 Bom. 270. 
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price, Rs. i, 10,000? The answer lias been 
that R was a part of the Pakur Raj loan, 
and in support of this our attention has 
been invited to the fact that four of the 
Rs. 10,000 notes handed over in pa3'ment 
for the transfer of the decree are identi- 
cal with four notes received on the 
occasion of the Pakur Rajah's mortgage. 
But it would seem that of the Rs. 10,000 
notes paid on the transfer of the decree 
some were not received in connection 
with the Pakur Rajah’s mortgage. 

Phis is apparent from the entry, Exhi- 
bit DI, in Jamahar’s rokur, where we 
hnd that of nine notes of Rs. 10,000 each 
rive were not received on the execution 
of the Pakur Rajah’s mortgage. In fact 
of the 30 notes of Rs. 10,000 tiien 
received from the Pakur Rajah only four 
formed part of the price paid for Saras- 
wati’s decree. 

Phis does not agree with the expla- 
nation given by Jamahar and her wit- 
nesses, nor is there an^^ suggestion made 
of intermediate dealings between the 
i6lh of March, 1895 and the 2nd of 
March, 1896 which might account for the 
change in the notes representing the 
Pakur Rajah’s advance. 

Nor is this the only difficulty. No 
explanation is given why in March, 1895 
Jamahar should have borrowed three lacs, 
or having borrowed it, should have kept 
so large a sum as Rs. 1,04,000 in her 
custody apparently uninvested. 

Moreover, the mode in which the entry 
is made on the 3rd Falgoon 1302 (14th 
February, 1896) only serves to increase 
the difficulty, especially when it io, borne 
in mind that the entry is in her rokur. 
And the same remark applies to the 
subsequent entry of the 21st of March. 

A speculative explanation has been 
tendered for our acceptance, but it does 
not accord with the opening entry of 
September, 1895 in the corresponding 
ledger. The true position might have 
been disclosed b^' the next preceding 
rokur and ledger, but they are not forth- 
coming. It is said that they are lost, 
but why they alone should have suffered 
that fate does not appear. 

These latter matters only serve to 
emphasise the necessity for clear and 
convincing proof of the genuineness of 
the transactions on which Jamahar 
relies and when she fails to produce 
the books that should disclose the truth, 
she cannot complain if an adverse 


presumption be drawn. What is disclosed 
suggests that though the Pakur Rajah’s 
advance ostensibly came into Jamahar’s 
hands it merely passed through them, and 
that the payment for Saraswati’s decree 
merely passed through Jamahar’s rokur 
as a matter of form. Nor is the failure 
to produce evidence limited to these 
account books. Jarao. if all that is 
represented regarding her be true, played 
an important part, and yet she was not 
called as a witness. True it is that she 
is a pcirda/iuashin ladj’ and advanced in 
years, but there can have been no diffi- 
culty in her evidence being taken on 
commission, as Jamahars was. 

Then Jamahari's ignorance of the 
transactions in which she is supposed to 
have been the principal person concerned 
is not without its significance, and in so 
saj’ing I have particularly in mind her 
rambling story as to the Rs. 50,000 the 
price of 147, Cotton Street- 

Each side has claimed that the eviden- 
ce of possession favours it. But at most 
its effect is negative, and all that one can 
say is that it is not inconsistent with the 
case of either side. 

I recognize the force of Jamahar's 
contention that a gift to her was within 
the Maharajah's competence, but all the 
circumstances have to be considered, and 
when this is done the validity of her 
title requires more cogent proof than this 
to establish its reality. 

1 he evidence of Ganguly, it is true, 
is to some extent inadmissible as resting 
on what was told him bj’ others. But 
there are matters on which he is able to 
give relevant evidence of importance, 
and this so far as it goes is adv^erse to 
the plaintiff’s case, and to the genuine 
character of the Maharajah’s assurance 
to her. 

The result, then, is that though I 
hold some of the evidence on which 
Chitty, J., acted was not relevant, still 
I agree with him that the suit ought to 
be dismissed. 

And I come to that conclusion because 
the plaintiff has wholly failed to prove 
that the transactions under which she 
claims were real and genuine, a burden 
that rested on her in view of the result 
of the summary’ proceedings and the 
circumstances of the case. Therefore, 

I think, this appeal should be dismissed 
with costs. 
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Mookerjee and Chapman, JJ. 

Sib Kishore G//o 5 e— Plaintirt— l*eti 
tioner. 


V. 


V « 

Mani/c Chandra iVaW— Defendant- 
Opposite Party. 

Civil Rule No. 832 of 1Q14, decided on 

^ 9 ^Sf against the decision of 
the Munsif, Iswarganj. 

1879 ), s. 28 

^ a. 28 does not affect a suit for reasonable fees 
in absence of agreement. 

Where a party employs a Pleader without any 
agreement as to the amount of fees or the 
manner of payment thereof, the Pleader is 
entitled to recover on an implied promise of rea- 
sonable remuneration, and his suit to recover a 
reasonable sum as his remuneration is not touch- 
ed by the principle embodied in S. 28 of the 
Legal Practitioners Act. Case-law discussed. 

/..ST . r> ^70, C. I.] 

(b) Legal Practitiooer’s Fees— In absence of 
agreement reasonable fees are recoverable. 

In the absence of an agreement a Pleader is 
entitled to quantum nuruit, which ought to be 
determined with reference to all the circum- 
stances of the case. [P, ^ , j 

Birendra Kumar De~toi Petitioner. 

Kali KinkarChakrabarty—lor Opposite 

Party. 

Judgment-Tliis Rule was issued 
under 6. 25 of the Provincial Small Cause 
Courts Act, 1887, on an application by the 
plaintiff in the suit, who is a Pleader by 
profession His case is that he was engaged 
to resist the claim m a mortgage suit insti- 
tuted against the defendant. He success- 
fully defended the suit, which was dis- 
missed with costs on the 3rd Feb- 
ruary, 1911 He alleges that the defen- 

^ only on account of 
fees and has refused to make any further 

instituted 

this suit on the 29th January, 1914 for 
recovery of such sum as the GourJmay 
adjudge reasonable, and values the relief 
at Rs. 45 He states incidentally in the 
plaint that Rs. 50 would be a fair 
measure of remuneration, as that was the 
sum decreed in favour of the defendant as 
against his opponent in the mortgage suit. 
The defendant pleaded that the suit was 
not maintainable and, further, that the 


plaintiff had been paid whatever wis 
lawfully payable to him. Ihe Small 
Cause Court Judge did not investigate 
Appeal dismisaed. on the merits, but dismissed the 

suit on the authority ot the decision of 
Kamint Mom Debt v. Khettra Mohan 
CanguUyj, \Vc are now invited to set 
aside the decree of dismissal, on the 
ground that the case mentioned is dis- 
tinguishable and S. 28 of the Lecral 
Practitioners Act, rightly construed, does 
not bar the claim. 

S. 28 of the Legal Practitioners Act is 
in these terms : 


No agreement entered into by any Ple.ider 
...with any person retaining or employing him 
respecting the amount and manner of payment 
for tne whole or any part of any past or ZTrl 
services, fees, charges or di-,burseinents in 
re>peci of business clone or to be done l,y such 
P eader . shall be valid, unless it is n.U in 
ttriiing Signed by such person, and is within 
fifteen days from the day on which it is executed 
filed in the District Court or in some Court in 
which some portion of the business inresoectof 

done!’’* l^een or is to be 

agreement thus 
validated is an agreement respecting 
the amouoD and manner of payment of 
fees, charges and disbursements. In the 
case before us, there is no allega- 
tion that there was any agreement 
touching either the amount or the 
manner of payment of the fees. According 
t^o the plaintiff, the defendant asked 
him to act as his Pleader ■ nothing 
was said as to the amount of fees or as 
to the time when the fees should be paid. 

1 he very fact that the defendant asked 
the plaintiff to conduct his case necessari- 
ly implied that he would reasonably re- 
munerate the plaintiff. The relation 
between the parties is contractual and 
the case IS not governed by S. 70 of the 
fndmn Contract Act, which finds a place 
m the fifth Chapter devoted to certain 
relations resembling those created bv 
contract. That section, besides, defines 
the obligation of a person who has en- 

Hpr. “ "on-gratuitous act. 

Here he de endant is bound to remune- 
rate the plaintiff, who acted at his 
request, even though the act might not 
have been beneficial to the defLdant ; 

hTf.n"h 'if’ fiefendant would have 
been bound to remunerate the plaintiff 

cessfu l in his defence. It is plain that 

(0 (191U) ,3 I, C. ,3=,, I. t. 38r. 


670 Calcutta 


SODHAKAR RaUT v . SaDASIV JhATAP 


1916 


if A requests B to do a piece of work 
for him, and B doei> it, not intending to 
act gratuitously, he is bound to pay By 
even if he is not benefited thereby. The 
request implies a promise to pay reason- 
able remuneration. In this view, no 
question consequently arises as to the 
effect of b. 65 of the Indian Contract 
Act, which treats of the obligation of a 
person to make restitution or compensa- 
tion for advantage received by him under 
an agreement that is discovered to be or 
becomes void. But it is worthy of note 
that if there had been an agreement as 
to the amount or manner of payment of 
fees, which was void because made in 
contraventi<jn of S. 28 of the Legal Prac- 
titioners Act, S. 65 of the Indian Contract 
Act would have been of no avail inasmuch 
as the agreement was void ah initio and 
on the face of it, and could not be aptly 
described as an agreement which has 
been discovered to be or has become void, 
j'l'o sum up the position : as the defend- 
jant employed the plaintiff without any 
lagreeinent as to the amount of fees or the 
manner of payment thereof, the plaintiff 
is entitled to recover on an implied pro* 
mise of reasonable remuneration, and the 
case is not touched by the principle 
embodied in S. 28 of the Legal Practi- 
itioners Act. This view is not opposed 
to the decision of Kaniine Moiii Debi v. 
K/iettra Mo/ian Ganguli (i). There the 
Pleader claimed fees due under an agree- 
ment for professional services rendered ; it 
was ruled that the agreement was void, 
as the requirements of S. 28 had not been 
fulfilled. In the case before us, there 
was no agreement between the parties 
either as to the amount or as to the 
manner of payment of fees. We need not, 
consequently, consider the question 
whether, if there had been such an agree- 
ment, which was void because contrary to 
the express provisions of the Statute, the 
Pleader could yet have claimed reason- 
able compensation. Upon that question, 
there has been a conflict of judicial 
opinion, as is clear from the decisions in 
Baghunath Saran Singh v. Sri Bam (2), 
Baziud'Din v. Karim Bakhsh (3), Bama 
V. Kunji (4), Krishnasami v. Eesava (5), 
Anantayya v. Padmayya (6), Sundaraja 

(2) (1906) 28 All. 764. 

(3) (1890) 12 All. 169. 

(4) (1886) 9 Mad. 375. 

(5) (1891) M Mad. 63. 

(6) (1893) 16 Mad. 278. 


Ayyangar v. P attanath%isami Tevar (7), 
Subba Pillai v. Ramasami Ayyar (8), 
and Uazari Lai v. Tilok Chand (9). The 
observations in some of these cases, for 
instance, those in Subba Pillai v. Rama- 
sami Ayyar (s), may, as has been argued 
with considerable force by the opposite 
P^trty, practically render nugatory the 
salutary provisions of S. 28. Where there 
is an agreement, void under S. 28, the 
question ma3' well require consideration, 
whether the Tourt should assist a person 
who has entered into a contract rendered 
void by positive law. No such question, 
however, arises where, as here, there is 
no agreement of the kind contemplated 
by S. 28. In the words of Sargent, C. J,, 
in Keshav Govind Joshi v. Jamsetji 
Cursetji {io)y the Pleader, in the absence} 
of an agreement, is entitled to a quantum- 
meruit, which ought to be determined} 
with reference to all the circumstances ofi 
the case. 1 o the same effect are the 
observations in Sarat Chandra Roy v. 
Chandi Charan Aditra (11) and Mohendra 
Lai V. Akil Chandra Pakrashi {12). 
hold accordingly that the present case is 
not within the.scope of S. 28 and that 
the suit is consequently maintainable. 

I he result is that the Rule is made 
absolute, the decree of the Court below 
set aside, and the case remanded for trial 
on the merits. The petitioner is entitled 
to his costs in this Court, We assess the 
hearing fee at one gold mokur. 

V.B./R.K. 

Rule made abso/ute. 

(?) (1894) 17 ?>Iad. 306. 

(8) (1904) 27 Mad. 512. 

(<?) (>893) 136 P. R. 1893. 

(10) (18S8) 12 Bom. 557. 

(11) (1903) 7 C. W. N. 300. 

(12) A. I. R. (1QI4) Cal. 166 = 20 I. C. 47 - 
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Hocmwood and Walmslev, JJ. 

Sud/iakar Raut and others — Plaintiffs 
— Petitioners. 

V. 

Sadasiv J/iatap Singh and others — 
Defendants — Opposite Party. 

Civil Rule No. 1287 of 1914, decided 
on 30th April, 1915. 

liniitatioa Act (1908), S, S— Appeal filed 
after failure of application for review^Grooodf 
of appeal and review same — Time sp^t in 
review is not bona fide proseention of Civil pro- 
ceedings and cannot be excluded. 
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\\ here an appeal is tiled after an application 
for review has failed and wheie the gruuntls lor 
review are the only grounds of appeal, the time 
taken in prosecuting the application for review 
will not be excluded for making tlie appeal 
within time on the ground olbonu ridi prosecu- 
tion of civil proceedings. iP. 071. C. 2.] 

(b) Limitation Act (9 of 1908), S. 5— A'.o/a /iu<- 

prosecution of Civil litigation, explained. 

A mere routine order registering an applita 
tion lor review does not constitute a domt fide 
prosecution of a civil litigation. [P. 671, C. 2.] 

(c) Umilation Act (9 of 1908), S. 5-Ex«ra.e 
ot ducntion— Sufficient cause and time to be 
delermioed upon circumstaoces of each particu- 
lar case, illustrated. 


The discretion to admit out of time appeals 
ought not to be crystallised into definite rules 
to fetter other judges in the exercise of the dis- 
cretion which the Legislature has permitted to 
them. What is sufficient cause and what is 
reasonable time for filing an appeal, must 
depend upon all the circumstances of each 
particular case. [P. 671. C. 2 & P. 672, C. i J 


The appellants were minors residing in an out 
of the way village and their father died during 
rehearing of appeal before the lower Appellate 
Court. They applied for a review of the judg- 
ment of the lower Appellate Court, which was 
against them, but the application was rejected, 
lliey applied 23 days after for the copy of the 
order and on receipt of the copy filed an appeal. 
Ihe appeal was filed beyond time : 

zj- /V u . - u . ^72, C. 2.3 

aela^ that in the circumstances of the case the 

appeal should be registered. 


Uanmotha Nath Uuker/ee and Prododh 
Chandra Chatter jee for Petitioner. 

Girish Chandra Pal and Nobin Chandra 
Pai — for Opposite Party, 

Holmwood, J,— This was a Rule call- 
ing on the opposite party to show cause 
why the second appeal should not be 
admitted out of time and registered on 
the ground that the time taken in the 
mfructuous proceedings in the review 
matter is bona jide litigation which would 
save limitation. 

It appears that the father of the minor 
applicant died during the hearing of the 

lower Appellate Court. 
Ihe lower Appellate Court’s judgment 
was passed on the nth August, 19,4, 
Ihe decree was passed on the 15th 
August, 1914. There was an application 
^r review on the loth September, 1914. 
Ihe learned Subordinate Judge admitted 
the application, issued notice and fixed 
the 7th November, 1914. for hearing. In 
the meantime, he was transferred, and on 
the 7th November, 1914, the District 
Judge heard the parties in the review 
matter and wrote a considered judgment 
rejecting the review. The applicants 


then ^applied for a copy of the lower 
Court s judgment and decree on the 3otli 
November, 1914. 'They obtained tlieir 
copy on the 7th December. It is stated 
that the appeal was ready on the i2ih 
December and it was tiled on the 14th 
December. 

in showing cause, the learned Vakil has 
relied upon the finding of the District 
Judge that all the grounds taken in the 
petition for review were grounds of appeal 
and the ruling in Ashanidla v. OolUctor 
of P^acca (i) has been relied upon. \\"e' 
entirely agree with that ruling, and if the' 
grounds for review were only grounds of' 
appeal we should certainly hold that thej 
applicants can claim no exclusion of time! 
on xhQ ground oi dona Jide prosecution of 
civil proceedings. But here the fourth 
ground taken in the petition of review is 
obviously a good ground for review, and 
the learned Subordinate Judge must be 
taken in admitting the review and fixing 
a date of hearing to have held that there 
was such a ground. W'e have been refer- 
red to the case of Gobinda Lai Das v. 
Shiba Das Chatter] ee (2) for the proposi-l 
tion that a mere routine order registering 
an application for review does not consti- 
tute X-htbonaJide prosecution of a civil! 
litigation. That also we are prepared toi 
concede. But the facts of that case were 
totally different from the facts of the 
present case. 1 here the application for 
review was ordered to be registered by 
the Judge who dismissed the suit, and 
the Judge who succeeded him when he 
was on leave refused to hear the review 
and a great delay took place in passing 
the order dismissing the review. 

It is further contended that laches 
after the dismissal of the review in not 
immediately filing the appeal, would also 
deprive the applicants of the benefit of 
S. 14 of the Limitation Act and certain 
remarks of Mr. Justice Mookerjee in the 
case we have just referred to, are relied 
on. But those remarks being considered 

as they must be, as a whole, do not sup- 
port the contention. The learned Judge 
recalls the words of an eminent English 
Judge where he says. 


—J mat this discre- 

tion ought not to be crystallised, as it would 
become m course of time by one Judge attempt I 
ing to prescribe definite rules with a view ^to 
fa.ter Cher Judge, in ,he exerdse oT .he 


(1) (1888) 15 Cal. 242. 

(2) (1Q06) 33 Cal. 1323. 
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discretion which the Legislature has permitted to 
jtiiem. What is sulticient cause and wluit is 
reasonable time for filing an appe.d must depend 
upon all the circum>tanccs of each particular 
icase — circumstan.'es which must necessarily vary 
greatly in different cases.’’ 

Now the laches which is here com- 
plained of is that the minor applicants did 
not apply f(>r copies necessary for their 
appeal until 23 days after the review had 
been rejected, and the circumstances 
which we have to take into consideration 
are that their father had died in July or 
August when they were minors, their only 
guardian being a lady, Oouribari Bewa, 
and they resided in an out of the way 
village named Bara Khandu in the 
Kendrapara Sub*Division of District 
Cuttack, and we cannot say that 23 days 
was at all an unreasonable lime for them 
to procure some gentlemen of their own 
neighbourhood to proceed on the long 
and troublesome journey to Cuttack and 
consult Pleaders, then come back and 
raise the necessary funds for the copies 
and do all the other necessary work that 
had to be done before the copies could be 
obtained. 

W’e think that this is eminently a case 
where our discretion should be exercised 
in favour of the applicants, and we. there- 
fore, make the Rule absolute and direct 
that the appeal be registered and put on 
the board for hearing under O. 41, R. 2, 
Civil ProceJure Code. 'I'his being an 
indulgence we do not allow any costs to 
the applicants. 

Walmsley, J. — I agree. 

V. B./K. K. 

Buie made absolute. 
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MOOKEKJEE AND ROE, JJ. 

Lenga Lalung - Plaintiff — Appellant. 

V. 

Penguri Lalungant and others — Defen* 
dants — Respondents. 

Second Appeal No. 909 of 19 ^ 4 . decid- 
ed on 28th May, 191S. against the 
Decree of Sub-Judge, Nowgong, dated 
rsth January, 1914- 

Custom — Marriage — Lalungs though Hindus 
are governed in marriage by^ custom if not 
illegri — Custom requiring son-io.law to reside 
with father-io'law is not illegal. 

Even if it be assumed that Lalungs are 
Hindus, their marriage relation must be govern- 
ed by custom which prevails amongst the tribe. 


provided that the custom is neither immoral nor 
opposed to public policy. [R. 673, C. i.j 

There is nothing opposed to ‘public policy’ 
or the policy of the law ’ or injurious to the 
public intere.sts. that is, to the interests of the 
tribe of the parties, or immoral in a tribal cus- 
tom which requires a son-in-law to reside in the 
family of his father-in-law, if he can have there 
free access to his wife. [P. 673, C. 2.| 

Jadu Nath Kanjilal — for Appellant. 

Akhilbandhii Guha — for Respondents. 

Judgment, — 'I'his is an appeal by the 
plaintiff in a suit which has been describ- 
ed as a suit for possession of a wife or 
for restitution of conjugal rights. The 
first defendant is the wife of the plaintiff 
and the second defendant is his father-in- 
law. 1 he parties are Lalungsy a semi- 
aboriginal tribe who are governed by 
many customs peculiar to themselves. 
One of their marriage customs is that the 
parents of the girl rind a husband for her 
and take him to their house as a member 
of their family : the offsprings of the 
marriage enter the clan of the mother. 

I he defendants place reliance upon this 
custom and contend that the plaintiff is 
not entitled to a decree for possession of 
his wife and for her removal from the 
residence of her father, as it is incumbent 
upon him to reside in the family of his 
father-in-law, T'hey allege that the plain- 
tiff is always welcome in the household 
of his father-in-law where he may have 
free access to the society of his wife. 
'I'he Subordinate Judge has held that 
this custom cannot be disregarded in a 
Court of law and that the plaintiff is 
consequently not entitled to succeed in 
this litigation. On the present appeal it 
has been argued that the Lalungs are 
Hindus governed by the Hindu Law, and 
that the plaintiff is, under that law, 
entitled to possession of his wife, regard- 
less of the custom, which, it is said, is. 
if not immoral, at least clearly opposed 
to public policy, as it serves to restrict 
the personal liberty of the husband. 

It is not disputed that as was ruled in 
the case of Tekait Mon Mohini Jemadai 
y. Basanta Kumar Singh (i), the duty 
imposed upon a Hindu wife to reside 
with her husband wherever he may choose 
to reside is a rule of Hindu Law and 
not merely a moral duty, and that, con" 
sequently, an ante-nuptial agreement on 
the part of the husband that he will 


(i) (1901) 28 Cal. 751—5 C. W. N. 673. 
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never be at liberty to remove his wife 
from her paternal abode would defeat 
that rule of Hindu Law and is invalid on 
that ground as well as on the ground 
that it is opposed to public policy. It 
is also not disputed that under the 
Muhammadan Law a condition that the 
wife shall, though adult, be at 
liberty to live in the house of her 
parents is void, though this question 
is by no means settled by authority, as is 
clear from the decision in Hamidtinnesfia 
Bihi V. Zohir-xid-din Sheik (2). But there 
is nothing to show that the Lalungs are 
governed by the Hindu Law, in all 
respects. Even if it be assumed, how- 
ever, that \he Lalungs are Hindus, their 
marriage relation must be governed by 
custom which prevails amongst the tribe, 
provided that the customs are neither 
immoral nor opposed to public policy. 
The case before us is clearly not of an 
immoral custom such as came before the 
Courts in Reg v. Karsan Go/a ; Reg v. 
Bai Rupa (3), Reg v. Manohar Raiji (4), 
U/i V. Hathi Lain ($), Khemkor v. Umia- 
Shankar Ranchhor (6), Narayan v. Laving 
(7) and Koraga v. Queen (8). We are also 
unable to accept the contention of the 
appellant that the custom alleged in this 
case is opposed to public policy. .-\s 
Mr. Justice Burrough observed in 
Richardson v. Mellish (9) public policy 
is a very unruly horse and when once you 
get astride of it you never know where it 
will carry you. These weighty words 
were adopted and approved by Lord 
Esher, M. R. in Cleaver v. Mutual 
Reserve Fund Lif e Association (10). To 
the same effect are the observations of 
Cave, J., in Official Receiver, Ex parte, 
Mirams, In re (ii). V Judges are more to 
be trusted as interpreters of the law than 
as expounders of what is called public 
policy.” We do not see that there is 
anyihing opposed to ” public policy” or 
“ the policy of the law,” as Keke- 
wich, J., puts it in Hope Johnstone, 


(2) (1890) 17 Cal. 670. 

(3) (1864-66) 2 B. H c. R. 117. 

(4) (1868-69) S B. H. C. R. 17 Cr. 

(5) (*870) 7 B. H. C. R. 133. 

(6) (1873) 10 B. H. C. R. 381. 

(7) (1877-78) 2 Bom. 14c. 

(8) (1883) 6 Mad. 374, 

(9) (1824) 7 Bing. 229 = 9 Moore 435. 

(10) (1892) 1 Q. B. 147 = 16 L. J. Q. B. 128 = 
66 L. T. 220 

(11) (1891) I Q. B. 594 = 60 L. J. Q. B. 397 = 
64 L. T. 1 17. 
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V. Hope Johnstone (12), in a tribal 
custom which requires a son-in-law 
to reside in the family of his father-in- 
law ; the plaintiff is also entitled to free 
access to his wife, if he chooses to go to 
the house of his father-in-law. It is, 
worthy of note that tlie Courts have 
recognised the validity of a custom or 
contract whereby the wife is to remain in 
her parents’ house till puberty is estab- 
lished ; Kateeram v. (13), Sun- 

tosh Ram Dass v. Gera Pottuck (14), In 
the matter of the petition of Dhnronidhur 
Ghose (15), Surjyamoni Dasi v. Kali 
Kanta Das (lO) and Arumuga Afudali v. 
Virarag/tava Mudali (17), though a differ- 
ent view is possibly indicated in Dada/i 
Bhikaji v. Rnkynahai (j8 ). We are 
clearly of opinion that the Court should 
not assist the plaintiff to violate the 
tribal custom and to remove his wife from 
the home of her father. We are not pre- 
pared to say that it is injurious to the 
public interests, that is, to the interests 
of the tribe to which the parties belong, 
nor is it in conflict with any express law 
of the Ruling Power : Hirbae v. Sona- 
hae (19), Hotuard v. Pestonji (20), Tara 
Chand v. Reeb Ram (21), Bhau Nana/i 
Otpat V. Sundrabai (22) and Mathura v. 
Esu (23), and we are not bound by any 
rule of public policy to disregard this 
custom, subject to and with full know- 
ledge of which the plaintiff married the 
first defendant. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 

(12) (1904) I ch. 470=73 b- }■ <--h- 321=90 
k. T. 253. 

(13) (187s) 23 W. R. 178. 

(14) (‘875) 23 W. R. 22. 

(15) (1890) 17 Cal. 29S. 

(16) (1901) 28 Cal. 37. 

(17) (1901 J 24 .Mad. 255. 

(18) (1886) ro Bom. 301. 

(19) (1847) Perry O. C. no. 

(20) (1852) Perry O. C. 535. 

(21) (1866-67) 3 M. H. C. R. 50 at p. 56. 

(22) (1874) II Bom. H. C. R. 249. 

(23) (1879-80) 4 Bom. 545. 
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Fletcher and Roe, JJ. 

Surendra Aarayana Mitra — Plaintiff 

Appellant. 

V. 

Dejindra Prosad Mitra and others— 
Defendants — Respondents. 
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Second Appeal No. 3899 of 1912. 
decided on 3rd May, 1915, against the 
Decree of District Judge, Jessore, dated 
2ist September, 1912. 

^ (a) Civil P. C. (5 of 1903), S. 11 — Party deriving 
tiue subsequent to the prior decision also comes 
within purview of S. 11. 

S. 1 1 of tlie Civil l*rocedure Code. igo8, con- 
templates a case u lierea party derives title from 
a party to the previous litigation subsequent to 
the previous litigation. [P. 674. C. 2.J 

(b) Civil P. C. (5 of 1903), S. 11— Where no 
interest is derived subsequent to the prior deci- 
sion S. 11 does not prescribe that suit by such 
person must be dismissed. 

There is nothing in S. 1 1 of the Code of Civil 
Procedure to suggest that where the plaintiff has 
derived no title subsequent to the previous suit, 
the subsequent .-vuit should involve the conse- 
quence of being dismissed. fP. 674. C. 2.J 

(c) Civil P. C. {5 of 1998), S. 11 — Issues must 
have been raised and tried to make principles of 
S. 11 operative. 

Where no issue was raised or tried in the 
former suit between the parties to the new suit: 

held, that the claim was not barred by S. 1 1 
of the Code of Civil Procedure. [P. 674, C. 2.] 

(d) Civil P. C. (S of 1903), O. 20. R. l2-Scope 
of R. 12 stated — It does not apply to co-defen- 
dants. 

O, 20, K. 12, does not contemplate anything 
except the relation between the plaintiff and the 
defendant in a previous suit. There is nothing 
in O. 20, R. 1 2, to suggest that it applies between 
CO defendants. [p. 674. C. 2.] 

Sarat Chandra Roy Chowdhury and 
D/tirendra Krishna Roy — for Appellant. 

Bepin Behary G/iose II, /namendraNath 
Sircar and Amarendra Nath Bose~(or 
Respondents. 

Judgment. — Phis is an appeal from a 
decision of the learned District Judge of 
Jessore affirming the decision of the 
Subordinate Judge of the first Court 
there. 'Fhe plaintiff brought the suit to 
recover mesne profits or damages in 
respect of certain lands of which he had 
been kept out of possession by the defen- 
dants Nos. I to 56. The plaintiff in the 
year 1896 obtained a lease of about 600 
bigkas of land at an annual rent of 
Rs. 196 odd from the defendants Nos. 57 
to 60. When the plaintiff attempted to 
take possession, he was resisted by the 
defendants Nos. i to 56. Then happened 
what has caused the difficulty in the 
present suit. In the year 1900, the 
defendants Nos. 57 to 60 instituted a 
suit to recover possession through the 
plaintiff of the lands together with mesne 
profits. The present plaintiff was the 


pro forma defendant to that suit. But it 
is quite clear that that suit ought to have 
been dismissed, because either the defen- 
dants Nos. 57 to 60 had a right to 
possess the lands in which case the 
decree ought to have been in theirfav.our, 
or that there had been a right of 
possession in favour of the present plain- 
tiff in which case the suit ought to have 
been dismissed. \\ hat happened was 
that the suit was decreed on the nth 
July, 1902, actual possession being deli- 
vered on the 23rd July, 1909. In the 
course of the execution proceedings in 
that suit, mesne profits were assessed for 
three years down to the nth July, 1905, 
and now the plaintiff brings the present 
suit to recover mesne profits after that 
date. 1 he learned Judges of the Courts 
below have dismissed the suit on the 
ground that it is barred by the rule of res 
judicata. It is quite clear that S. n, 
Code of Civil Procedure, contemplates a 
case where a parly derives title from a 
party to the previous litigation subse- 
quent to the previous litigation. 'There 
is nothing in S. n to suggest that where 
the plaintiff has derived no title subse- 
quent to the previous suit, the subsequent 
suit should involve the usual consequence 
of being dismissed. 'I’hat is what has 
caused the difficulty in the present case 
because obviously the plaintiff in this 
suit does not claim through the defend- 
ants Nos. 57 to 60 subsequent to the 
date of the former suit. 

Jhen the next point is that, at any 
rate, the present plaintiff was a formal 
party to the former suit and that a case 
of res judicata has arisen between the 
present plaintiff and the defendants Nos. i 
to 56 by reason thereof. But no issue 
was raised or tried between the present 
plaintiff and the defendants Nos. i to 56 
in the former suit. It is quite clear, 
therefore, that the present claim is not 
barred by S. 11, Code of Civil Procedure. 

The other point is that the plaintiff's 
suit is barred by S. 21 1 of the old Code 
of Civil Procedure, which corresponds 
with O. 20, R. 12 of the new Code. But 
O. 20, R. 12, does not contemplate any- 
thing e.xcept the relation between the 
plaintiff and the defendant in that suit. 
There is nothing in O. 20, R. 12, to 
suggest that it applies between co-defend- 
ants. That being so, there is nothing to 
prevent the plaintiff in the present suit 
from recovering damages in respect of 
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the period subsequent to the assessment 
of damages in the former suit. I'he 
present appeal must, therefore, be allowed 
with costs both here and in the Courts 
below and the case remitted to the Court 
of first instance for the purpose of decid- 
ing the other issues raised in the case 
and, if necessary, for assessing and 
determining the amount of damages 
payable to the plaintiff. 

V.B./R.K. 

Appeal allowed* 
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Imam, J. 

Sukumari Ghosh and another — Plain- 
tiffs. 

V, 

Gopi Mohan Goswami — Defendant. 

Ordinary Original Civil Suit No. 176 of 
1910 and Small Cause Court Transfer Suit 
No. 3 of 1910, decided on 24th May, 

1915- 

(a) Practice— Costs— Default or dishonest con- 
duct in accounting' by manager — Suit for accounts 
— Costs against manager to be granted. 

A person who takes up the management of 
another’s estate and collects and disburses 
moneys, has to be ready with his account. His 
failure to perform the obvious duty, necessitates 
a suit and he must pay the plaintirfs’ costs. 
Collyer v. Dudley, (1823) 2 1 .. J. Ch. 15, foil. 

This is all the more so when he makes a dis- 
honest defence, submits a false account and 
keeps back books of account or documents. 14 
Cal. 147. ref. to. [P. 676, C. i.j 

(b) Practice— Cost! — Suit by manager for 
•alary— Suit for accounts by principal against 
manner— Suit heard together— Sum found due 
to principal from manager — Costs against mana- 
ger were awarded. 

Where the manager of an estate sued the 
principal for arrears of salary in the Presidency- 
Court of Small Causes and the principal sued 
the manager in the High Court for accounts and 
the two suits were heard together in the High 
Court and an amount less than Ks. 1,000 was 
found due from the manager to the principal, 
costs were awarded against the manager on High 
^ Court scale No. II having regard to the circum- 
stances above stated. [P. 676, C. i.] 

Bose and B. 1 [, Ghosh — for 

Plaintiffs. 

S. JS. Dass — for Defendant. 

Judgment, -r This matter comes up for 
further direction on the Assistant Refe- 
ree’sreport. The principal question involv- 
ed in it, is one of costs. The defen- 
dant had sued the plaintiffs for arrears 
of salary amounting to Rs. i, 886*12-6 


in the Small Cause Court of Calcutta. 
'I'he plaintiffs then instituted this suit in 
this Court for account against the defen- 
dant. riie suit in the Small Cause Court 
was removed to this Court for trial with 
this suit. I'he plaintiffs represent the 
estate ot the late .Mr. Lai Mohan Ghose, 
and it is the common case of the parties 
that in 1908, the defendant was the 
manager of the Kairagadi Estate belong- 
ing to the deceased. In answer to the 
claim of the plaintiffs for account, the 
defendant in his written statements 
stated that he was not accountable to the 
plaintiffs nor had he been accountable 
to the late Mr. (jhose, inasmuch as he 
had fully e.xplained to the latter all his 
dealings with the said estate and the 
management thereof. The plaintiffs 
admitted the defendant’s claim to 
Rs. 1,886-12-6 as arrears of salary. A 
preliminary decree was passed for 
accounts, which were directed to be taken 
before the Assistant Referee. In the 
state of facts filed by the defendant, he 
showed Rs. 44 or thereabouts as balance 
due to him. The plaintiffs disputed the 
accuracy of that account and sought to 
surcharge and falsify the defendant’s 
state of facts and alleged that he had not 
accounted for various sums received by 
him as manager, and that he had entered 
certain fictitious payments in his account. 
After a prolonged enquiry extending over 
60 days or more, the .Assistant Referee has 
reported that the defendant has failed to 
account for Rs. 716 out of the moneys 
collected by him as manager of the said 
Bairagadi Estate. From the report of the 
•Assistant Referee, which stands confirmed 
by effluxion of time, it appears that the 
book most important for the enquiry, viz*, 
the talab haki, was suppressed by the 
defendant though he had been called 
upon to produce it. He has been guilty 
of suppression of other material docu- 
ments also. Judging from the .Assistant 
Referee's report, the defendant’s conduct 
deserves the fullest condemnation. His 
motives have been described by the 
.Assistant Referee as “ not honest from 
the outset.” The Court’s discretion in 
the matter of costs, as was explained in 
Sheo Dyal Tewaree v. Judoonath 
Tewaree (i), is - to be exercised with 
special reference to all the circumstances 
of the case, including the conduct of 

(i) (1868) 9 W.R. 61. 
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parties. A person \vho takes up the 
management of another’s estate and 
collects and disburses moneys, has to be 
ready with his account. His failure to 
perform the obvious duty, necessitates a 
suit, and he must pay the plaintiff’s costs 
[Collyer v. Dudley {2)]. In the present 
suit, it is not merely an unreadiness to 
account that stands to the discredit of 
the defendant, but he sets up a deliber- 
ately false defence that he was not 
accountable at all, and, when decreed to 
render account, submitted a false account 
and suppressed important documents, 
thereby hampering and prejudicing the 
enquiry before the Assistant Referee. In 
view of the hona fide and honest character 
of the plaintiffs’ suit and the reprehensi- 
ble conduct of the defendant, 1 am clearly 
of opinion that the plaintiffs should be 
allowed full costs, including costs of and 
incidental to the enquiry. The case of Ravi 
Gopaul V. Bhobun Mohun (3) is in point. 
There is also a higher authority in Hurri- 
nath Bai v. Krishna Kumar Bakshi (4), 
in which their Lordships of the Privy 
Council ordered the defendant to pay the 
costs inasmuch as he had taken the un- 
truthful course of denying his receipts, 
fiduciary position and his accountability 
in toto. 

Mr. S. R. Das, on behalf of the defend- 
ant, objects to costs being allowed to the 
plaintiffs on the ground that the suit for 
account should have been filed in the 
Small Cause Court. He maintains that 
the Assistant Referee having found that 
only a sum of Rs. 716 had remained un- 
accounted for, the claim was well within 
the jurisdiction of the Small Cause Court, 
and the plaintiffs, having obtained a 
decree for less than Rs. 1,000 in this 
Court, are not entitled to any costs under 
the provisions of S. 22, Presidency Small 
;Cause Courts Act. I cannot accede to 
this contention, inasmuch as the plain- 
tiffs could institute their suit in the Small 
Cause Court only if they were in a posi- 
tion to appraise its value within thepecu* 
jniary jurisdiction of that Court, which 
they could not do on the facts of this 
•case. The sum ascertained by the 
Assistant Referee has been arrived at by 
an enquiry. I do not think that a suit 
for account without a claim to a specific 

(2) (1823) 2 L. J. (O. S.) Ch. is = Turn & R. 
421 *37 E. R, 163. 

(3) (1864) Coryton’s Rep. 126. 

(4) (1887) 14 Cal. 147 = 131. A. i23(P.C.). 


sum within the competence of the Small 
Cause Court, can lie in that Court. But 
even if it were conceded that this suit 
was cognisable by the Small Cause Court, 
I would not hesitate to certify that it 
was fit to be brought in the High Court. 

for these reasons, I allow full costs on 
scale No. 2 to the plaintiffs, including 
reserved costs, if any. The costs will 
include the enquiry before the Assistant 
Referee and the Commission at Dacca. 

1 he defendant will get the costs of the 
Small Cause Court transferred suit on the 
Small Cause Court scale. To the defen- 
dant is decreed the sum of Rs. i,37o-9‘7i 
from the plaintiffs on account of salary. 
Out of the said sum, the sum of 
Rs. 1,170-12-6 will carr>’ interest at 
6 per cent, from the date of the Assistant 
Referee's report til) the date it came to 
be filed. 

I'he amount deposited by the plaintiffs 
in the Small Cause Court transferred suit, 
or any portion of it, will not be with- 
drawn by the defendant till the costs of 
both parties have been ascertained. The 
plaintiffs will get the costs of this 
application. 
v.n./R.K. 
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mookekjee and Roe, JJ. 

Habiram Das and others — Defendants 
— Appellants. 

V. 

Hem Nath Sarma and oiAc'rs — Plaintiffs 
— Respondents. 

Second Appeal No. 5256 of 1912. 
decided on 13th May, J915, from the 
Order of Dist. Judge, Assam Valley. 

(e) Assam Land and Revenue Regulation Act 
(1 of 1886), S. 154, Cl. (f) — In revenue partition 
plaintiff claiming interest but not being regis- 
tered proprietor was denied right to intervene 
or be heard — Before completion plaintiff ened 
for declaration that he was entitled to share 
allotted to his predeceesor — Held S. 154 (f) does 
not bar the suit. 

An estate wherein the plaintiff claimed a 
.'ihare was the subject of partition by the 
Revenue Authorities. The plaintiff was not a 
recorded proprietor, and, consequently, his 
application to intervene in the partition proceed- 
ings was rejected and he was denied an opportu- 
nity to be heard. Before the completion of 
those proceedings the plaintiff instituted a suit 
seeking a declaration that the share which had 
been allotted to his predecessor-in-interest was 
his property : 

Held^ that the suit was not barred under tb** 
provisions of Clause {f) of S. 154 of the Assam 
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Land and Revenue Regulation, and that it was 
open to the Civil Court, at that stage, to inakt- 
a declaration of title in favour of the plaintiff. 

LP.678, C. 1.] 

(b) Evidence Act (1 of 1872), St. 66 and 74 — 
Certified^ copy of order of probate with will 
attached it admitiible under S. 74 — It would be 
admissible under S. 66 though no steps are taken 
to require the defendant to produce the original 
that it in his postettion. 

A certified copy of an orde- of a Probate 
Court to the effect that Letters of Administra- 
tion be granted to the person named with a copy 
of the will annexed is a public document within 
the meaning of S. 74 of the Indian Kvidence Act 
and is consequently admissible in evidence. It 
w’ould also be admissible under S. 66 of the Act 
if the original document is in the possession of 
the defendant even if no steps are taken to call 
upon him to produce it in Court, because such 
steps may be waived at the discretion of the 
Court specially where no question of genuine- 
ness is raised. .P. 678,C. i.l 

Jadunath Kanjilal — for Appellants. 
Mohini Mohan Ohakrabarly and Bira/ 
Mohan Majumdar — for Respondents. 

Judsfment. — This is an appeal by the 
first three defendants in a suit for confir- 
mation of possession of land on decla- 
ration of title. The plaintiff seeks relief 
in respect of an one-fourth share of an 
estate ; Courts below have made a decree 
in his favour to the extent of one-sixth 
share. Upon this appeal, the decree of 
the District Judge has been assailed on 
two grounds, namely, that the suit 
was barred under the provisions of 
Clause C^) of S. 154 of the Assam Land 
and Revenue Regulation, 1886 ; and, 
secondly, that the District Judge has 
erroneously determined the share of the 
plaintifi to be one-sixth instead of one- 
twelfth, by improper exclusion of evidence 
which was legally admissible. In our 
opinion, there is no substance in the first 
contention, but there is no answer to the 
second objection. 

As regards the first ground, we observe 
that Clause (/) of S. 154 of the Assam 
Land and Revenue Regulation provides 
that no Civil Court shall exercise juris- 
diction in the distribution of land or 
allotment of revenue on partition. The 
estate wherein the plaintiff seeks a share 
was the subject of partition by the 
Revenue Authorities in a proceeding 
instituted in 1902, and terminated on the 
6th October, 1910. The plaintiff was not 
a recorded proprietor, and, consequently, 
his application to intervene in the parti- 
tion proceedings was rejected. He, 
thereupon, instituted this suit on the 
30th May, 1910 for declaration of his 


title to a share of the estate and for 
confirmation of possession therein. I he 
relief sought by the plaintiff plainly does 
not relate to the distribution of land or 
allotment of revenue of an estate on 
partition. 'I’he plaintiff seeks a declara- 
tion that the share which has been 
allotted to his predecessor-in-interest is 
his property. I'his declaration, if made 
in favour of the plaintiff, will not disturb 
the distribution of lands or allotment of 
the revenue on partition by the Revenue 
Authorities. The suit is consequently 
maintainable. This view is in accordance 
with the decision of Muhammad Jan v. 
Sadanand Pandey (i). We are not un- 
mindful that the case mentioned has 
been criticised in Khasay v. Jugla (2), 
Muhajnmad NasaV’UlUh Khan v. Muham- 
mad Ishaq Khan{^), Uebi Saran v. Ram,' 
jas (4) and Lachman Das v. Hanuman 
Prasa</(5). There are no doubt expressions 
of wide generality in the judgment in the 
case of Muhammad Jan v. Sadanand 
Pandey (i), but they are not necessary 
for the determination of the question 
raised before us: this much is clear that 
the suit is maintainable when the plain- 
tiff w'as denied an opportunity to be heard 
in the partition proceedings before the 
Revenue .Authorities, Awadh Bihari Lai 
V. Ishri Prasad (6). We have here the 
additional fact that when the suit was 
instituted the partition proceedings had 
not been completed, and consequently it 
was open to the Civil Court, at that 
stage, to make a declaration of title in 
favour of the plaintiff. The first con- 
tention consequently fails. 

As regards the second ground, we 
observe that the Courts below have 
excluded from evidence a certified copy 
of Letters of Administration granted to 
two of the defendants, Gurudutt Katki 
and Chandradutt Katki, in respect of the 
estate of Kasinath Katki who had made 
a testamentary disposition of his property 
before his death. In our opinion, the 
evidence has been erroneously excluded. 
The certified copy produced is a copy of 
the order of the Probate Court to the 
effect that Letters of Administration be 
granted to the persons named, with a 

(1) (1906) 28 All. 394. 

(2) {1906) 28 All. 432. 

{3) (« 9 »o) 32 All. 523=6 1 . C. 833. 

(4) (1909) 31 All. 541 =2 I. C. 982. 

(5) (*o *0 33 All. 169 = 8 I. C. 807. 

(6) (1907)4 A. L. J. 662=(i907) A. \V. N. 
172. 
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copy of the will annexed of the deceased 
Kasinath Katki, The view may well be 
maintained that the document of which 
a certitied copy has been produced, is a 
public document within the meaning of 
S. 74 of the Indian Evidence Act. for it 
is a document which forms the record of 
the act of a public Judicial Officer in 
British India, namely, the act of the 
Judge of the Trobate Court. The certi- 
fied copy is consequently admissible. 
This view does not conflict with the 
decision of Ponnamnial v. Sundaram 
Pillai (;), where a copy was tendered of 
a record in a Ceylon Court, which was not 
even proved to have been certified as a 
correct copy. The view may also be 
maintained that the certitied copy is 
jadmissible under S. 66, inasmuch as the 
'Letters of Administration granted to the 
Administrators was in the possession 
|Of some of the defendants who were 
linterested to oppose the claim of the 
plaintiff. No doubt, the procedure was 
not strictly regularised as steps were 
not taken to call upon the persons 
in possession of the Letters of Admi- 
nistration to produce it in Court. But 
such steps might be waived at the discre- 
tion of the Court, specially as no ques- 
tion of genuineness arises here. We are 
of opinion that the document should 
have been received in evidence. If it is 
received in evidence, there is no contro- 
versy that the share of the plaintiff is not 
one-sixth but one-twelfth, because the 
will shows that there had been a testa- 
mentary disDosition of the properties of 
Kasinath Katki and his share in the 
estate did not pass to the plaintiff. 

The result is that the decree of the 
District Judge is varied to this extent, 
namely, the share of the plaintiff will be 
declared to be one-twelfth and not one- 
sixth. The decree will further state from 
the share of what person this share is to 
be carved out in favour of the plaintiff. 
This specification will be inserted in the 
decree when it is drawn up on the basis 
of partition papers which have already 
been called for by an order of this Court. 
As the appellants have succeeded in part 
only, there will be no order for costs of 
this appeal. 


V.B./R.K. 


Decree varied. 


(7) (19C0) 23 Mad. 499. 
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Fletcher, j. 

Jadah Chandra Sardar and another — 
Defendants - Appellants. 

V. 

Govinda Chandra Udandal and others — 
Plaintiffs — Respondents. 

Appeal No. 1355 of 1913, decided on 
30th .April. 1915. from the Appellate 
Decree of Dist. Judge, 24 Parganas, dated 
23rd January, 1913. 

(a) Landlord and Tenant — Forfeiture- 
Transfer by non-traosferable occupancy ratyat 
ot bis right to nndet raiyai effects forfeiture. 

Where in the ali.sence of any custom of trans- 
fer an occupancy ratyat transfers the property to 
the under-rrr/yrr/j- , the landlord has a right to re- 
enter upon theproperty. [P. 679, c. i.] 

Tenancy Act (8 of 1885). Ss. 49 
and 87 Notice under S. 49 is not necestary io 
case of forfeiture of right of occupancy raiyat 
by transfer wi thout consent— S. 49 applies when 
occupancy right retains his right-Notice under 
d- o7 also IS Unnecessary* 

A notice under S. 49 of the Bengal Tenancy 
Act, to which under- raiya/s are entitled, is 
indeed required before ejectment, but that does 
not apply to a superior landlord who is claiming 
to re enter because the occupancy raiyat has 
orfeited his holding by having transferred it 
without the con.sent of the landlord. 

S. 49 applies where the occupancy raiynt ii\\i 
remains in the position of the landlord, not 
where the occupancy raiyat has forfeited his 
interest hy having transferred his interest with- 
out the consent of the landlord. 

A notice served under S. 87 of the Bengal 
tenancy Act is not required for the landlord to 
re-enter in a case like this. (P. 679, C. i.j 

Dwarka Nath Mitter and Baikuntha 
Nath Mitter—lor Appellants. 

Sarat Chandra Roy Chotodkury and 
Satya Charan Sinha — for Respondents. 

Judgment. — This is an appeal by 
the defendants Nos. 1 and 2 from a 
decision of the learned District Judge 
of 24 Parganas dated the 23rd January» 
1913. affirming the decision of the 
Munsif of the second Court of 
Basirhat. I he suit was brought by the 
plaintiffs for ejectment. The defendants 
Nos. I and 2 were \indtT-raiyats under the 
defendant No. 4. Then the defendant 
No. 4 transferred his occupancy right to 
the first three defendants. After that 
transfer, the landlord settled the land 
with the present plaintiffs. The plaintiffs 
then sued to recover possession of the 
land. The under-raiyais raised many 
defences, but it has been found by the 
learned Judge of the lower Appellate 
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Court that the interest that the defendant 
No. 4 had was that of an occupancy 
raiyat and that there is no custom of 
transfer. Therefore, when the fourth 
defendant transferred the property to the 
other three defendants, the landlord had 
a right to re-enter upon the property. 
But it is said that the defendants Nos. i 
and 2, who were originally under-rafyrtf6‘, 
are entitled to a notice under S. 49 of the 
Bengal Tenancy Act. Under S. 49 an 
under raiyat is not liable to be ejected 
by his landlord, except when holding 
otherwise than under a written lease, at 
the end of the agricultural year next 
following the year in which a notice to 
quit is served upon him by his landlord. 
That does not apply to a superior land- 
lord who is claiming to re-enter because 
the occupancy raiyat has forfeited his 
holding by having transferred it without 
the consent of the landlord. S. 49 applies 
where the occupancy raiyat still remains 
in the position of the landlord, not where 
the occupancy raiyat has forfeited his 
interest by having transferred his interest 
without the consent of the landlord. 

Then another point, has been made 
that, in this case, the landlord could only 
re-enter after a notice served under S. 87 
of the Bengal Tenancy Act. The deci- 
sion of this Court are clear and conclusive 
that that is not so. Those decisions have 
been acted upon and recognised and this 
point about S. 87 clearly has got no 
substance in it. 1 agree with the con- 
clusion arrived at by the learned Judge 
of the lower Appellate Court. The 
present appeal, therefore, fails and must 
be dismissed with costs. 

V.B,/R.K 

Appeal dismissed. 
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Chatterjee and Beachcroft, JJ. 

Biswa Nath Plaintiff — Appel- 

lant. 

v. 

Bidhtimukhi Dasi — Defendant — Res- 
pondent. 

Appeal No. 138 of 1915 and Rules 
Nos. 394 and 395 of 1915, decided on 
26th May, 191S, from Original Decree of 
Dist. Judge, Nadia, dated ist February, 
1915 - 

Land Acqaitition Act (1 of 1894), Si. 54 and 
31— Diitrict Judge allowing Hindu widow to 
out compeoaation money deposited by Collector 
— Order is not appealable. 


No appeal lies under S. 54 of the Land Acquisi- 
tion Act from an order matle by the District 
Judge allowing a Hindu widow to take out com- 
pensation money deposited in the District 
Judge's Court by the t'ollector under S. 31 of 
the Act. IP. 679, C. 2.) 

Brojo Lai Chuckerbutly, Gurudas Sinha 
and Harish Chandra Uoy — iox Appellant. 

Brojendra Nath Chatterii — for Res- 
pondent. 

Judgment. — A dwelling house belonging 
to a Hindu widow was acquired under the 
Land Acquisition Act. Lhe compensation 
money amounting to Rs. 5,800 odd was 
sent by the Collector to the District 
Judge under is. 31 of the Land Acquisi- 
tion Act. Upon the lady making the 
application tor taking out that money 
for the purpose of building a house to 
live in, there was an objection at first on 
behalf of the reversioner ; but ultimately, 
the reversioner gave his consent to the 
money in deposit being invested by the 
Court under S. 32 (a) of the Land Acqui- 
sition Act for the construction of a suit- 
able building. This consent was given 
upon an application of the lady for 
paying out the money to her. I'he order 
No. 14 shows that “ the Pleader for the 
opposite party intimated that he had no 
objection to the permission being granted 
to the petitioner to withdraw the money 
in deposit for the construction of a 
suitable building for the petitioner.’’ 
After this order was made to pay out the 
money, there was an application for 
review by the opposite party, but that 
was disallowed, and ultimately the 
money was paid out upon taking a surety 
bond from a third person and from the 
lady. Against this order allowing the 
lady to take out the money in this way, 
there was an appeal to this Court and 
also an application for revision. A 
preliminary objection was taken on the 
ground that an appeal was incompetent, 
and we think the preliminary objection 
is sound because under S. 54 of the Act 
no appeal lies from an order of this 
nature made by the District Judge. 
Dealing with the case, however, under 
S. 1 15 of the Code of Civil Proce- 
dure, we think that there have been 

some justreasonsfor complaint in the pro- 
ceedings of the Court below. Although a 
large amount of money has been paid out 
for the purpose of a building, no plan or 
estimate has been taken and the surety 
bond that has been taken is worded so 
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indefinitely tnat in case of loss theie maj' 
be no chance of recovering any amount 
that may be lost. As the reversioner con- 
sented to the money being paid out, we 
are not inclined to alter the order that 
has been passed for paying the money. 

We must, however, arrange for a safe- 
guard against the misapplication of the 
money. We, therefore, direct that the 
learned Judge will enquire into the title 
in respect of the land that has been ac* 
quired by the lady for building a house in 
the presence of the reversioner. Then the 
lady will put in a plan and an estimate 
which uill be passed by the learned Judge 
in the presence of the reversioner. Then 
a new surety bond will have to be filed 
within a time fi.\ed by the Court, and the 
sufficiency of the security is to be tested 
in the presence of the reversioner: and 
the surety will be made liable for the 
misappropriation of the money and for 
the construction of the building accord- 
ing to the plan and estimate to be filed 
within a time to be fixed by the Court. 

..hen the house is completed, the lady 

should report the completion of the 
building to the Court and also file the 
accounts ; and if there is any objection 
as to the plan not being properli' carried 
out in accordance with the estimate, the 
Judge will hear the objection, decide the 
same and pass proper orders. If there is 
any money left, it will be deposited in 
Court for being dealt with in accordance 
with law. 

In view of the results of the two pro- 
ceedings, we make no order as to costs. 

The appeal is dismissed and The rules 
are disposed of as stated above. 

V.B./R.K. 

Appeal dhmissed ; HuUs made partly 

absolute. 
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pothecated for due discharge of doty is 
by Art. 132. 


governed 


\\ here an agent’s immovable property is 
hypothecated as security for the due discharge 
of his duty as agent, and his principal seeks to 
realise from him whatever sum may be found due 
on adjustment of accounts, by sale of the im- 
movable property hypothecated the suit is one 
to enforce a charge on immovable property 
\Mthin the meaning of Art. 132 of the Indian 
Limitation Act. Case-law discussed. 

I • . • 681, C. 2.J 

(b) Limitation Act (9 of 1908), ArU. 89 and 

U5— Agent after death of principal continues 
to work for heir*— Contract of agency is impUed 
— &uit for accounts-Held to be governed by 


An agency is terminated by the death of the 
principal and the agent does not continue to be 
e agent of the heirs of the deceased principal 
as he was before his death, bat if the agent 
continues to work for the heirs a new agency is 
created by implication ; and if under such new 
agency the parties agree that accounts should be 
submitted from year to year, a suit for accounts 
would be governed by Article 89 and not by 
Article 115 of the Limitation Act. Case-law 
discussed. [P. 682. C. 2 & P. 683 , C. I.] 

(c) Limitation Act (9 of 1908), Art. 89— Suit 

for account* within 3 year* of terminatioD of 

agency-Principal is entitled to accounts for 
whole period. 


>vnere a principal s suit against his agent is 
governed by the second alternative provided in 
Article 89 of the Limitation Act, namely, where 
time runs against the principal from the date of 
determination of the agency, and a suit is 
rought within three years, the principal is en- 
titled to accounts for the entire period of the 
agency. 29 I. C. 848 ; 9 C. W. N. 745 and 8 Ind. 
Las. 637. rel. upon. [P. c. i & 2 .} 


. <d) Umtation Acl (9 of 1908), Art. 89-What 
w refusal to reader accounto within Art. 89 is 
stated In absence of demand and refusal suit 

***«*'“«f*v® provided in 

Art. 


If there has been a demand for accounts and 
the agent has not responded to the call, there 
IS, by implication, a refusal within the meaning 
of Article 89. If, however, theprincipal demands 
an account and the agent submits papers, there 
IS not necessarily a refusal un the part of the 
agent to render accounts unless the agent fails 
to re^pond to the further demand of explaining 
the papers submitted by him. 


Mookerjee and Roe, JJ. 

^ Madhusudan Sen- Defendant— Appel- 
lant. 

V. 

Rakhal Chandra Das Basak and others 
— Plaintiffs — Respondents. 

Second Appeal No. 2236 of 1913, decid- 

ed on 6th May, 1915, from the decision 

of the Sub Judge, Dacca, dated 19th 
May. 1913. 

(a) Limitalion Acl (9 of 1908), Art. 132— Lia- 
bility of ageat after accounts sought to be 
«otorcea by sale of immovable property hy- 


^Vhen there is nothing to show that there 
was a demand and refusal, a claim for accounts 
would be governed by the second alternative in 
the third column of Article 8q. 

[P. 683. C. 2& P. 6S4. C. i.j 

(e) Principal and Agent — Doty — Accoonts— 
Agent is bound not only to submit but explain 
accounts — Papers produced before one principal 
'^Agent not liable for non*prodaction before 
other principals— -But he is bound to produce 
those papers not produced. 

The duty of an agent when he is called upon 
to render account to his principal does not 
terminate merely by the submission of aocoont 
papers; he is bound to explain chose papers, 
and if, on accounts taken, it is found that behas 
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in his hands money which belongs to lus prin- 
cipal, he is bound to pay thatsum. [!'. 6S4, C. i.| 

If an agent for collection has submitted the 
collection papers to one of the several princi- 
pals, he is under no obligation to subnnt 
papers, again to the other principals ; and he 
cannot be held responsible for the production 
of the papers, if they are not produced by the 
person to whom they were submitted by 
him. Rut he is obliged to produce such papers 
as have not already been produced and to 
explain all the papers to the satisfaction of the 
Court, [P. 6S4. C. 2.] 

Gunada Charan Sen, Romesh Chandra 
Semnd Surendra Nath Das Gu^ta-ior 
Appellant. 

Sarat Chatidra Basak and Bepin Chan- 
dra Bose for Respondents. 

Judgment. — This is an appeal by the 
first defendant in a suit for accounts. 
The facts material for the decision of 
the questions of law raised before us 
may be briefly stated. On the 5th 
September, 1895 the defendant was 
appointed agent of the plaintiffs and 
their co-sharers for management of their 
estate. The defendant and his father at 
the time hypothecated immovable pro- 
perty as security for the due performance 
of the duty of the first defendant as 
agent. This bond was executed in favour 
of persons who were proprietors of a half 
share of the entire property. One of 
these, Radhika Mohan Das, was interest* 
ed to the extent of one-eighth share ; 
another, Rakhal Chandra Das, for him- 
self and as guardian of his infant 
brother, Brojo Gopal Das, was interested 
to the extent of another one-eighth share. 
Two other persons, Gobind Lai Das and 
Keshab Lai Das, were each interested to 
the extent of one-eighth share. The 
proprietors of the remaining one-half 
share were not parties to the transaction, 
but it has been alleged — and that state- 
ment has not been challenged — that the 
defendant was also their agent for the 
purpose of collection of rent. This 
agreement continued in force till the 
19th August, 1904, when its terms were 
varied in the manner following, viz,, the 
defendant undertook to collect the rent 
of one-fourth share separately and to 
submit separate collection papers in 
respect of that share year after year. In 
the interval, Radhika Mohan Das had 
died in the year 1900 and his interest in 
the properly had vested in Rakhal 
Chandra Das and Brojo Gopal Das ; but 
there was no new contract in writing 
between these persons and the defendant, 


although the latter continued to act as 
their agent as previously. The defendant 
was discharged from his office on the 7th 
August, 1908. 'I'his suit for account was 
conjmenced against him on the 7lh 
August, 1911 by the plaintiffs who are 
representatives of the one-fourth share- 
holder other than (iobind Lai Das and 
Keshab Lai Das. These latter have not 
joined as co-plaintiffs and have conse- 
quently been joined as pro Jorma defend- 
ants. 'I'he plaintiff's claim accounts for 
the period from the 14th April, 1901 to 
the 7th .August, 1908. The claim is 
resisted by the defendant on the merits as 
also on the ground of limitation ; he 
urges that he has rendered accounts and 
is under no further obligation to the 
plaintiffs, and further contends that, if 
this plea is not established, the claim is 
barred by limitation. The Court of first 
instance decided in favour of the defend- 
ant and dismissed the suit. Upon appeal 
the Subordinate Judge has set aside that 
decision and has made a preliminary 
decree for accounts from the 14th April, 
1901 up to the 7th August, 1908. On the 
present appeal, it has been urged on 
behalf of the defendant that the entire 
claim is barred by limitation. In our 
opinion, this contention cannot possibly 
prevail. 

The defendant and his father hypothe- 
cated immovable property as security 
for the due discharge of the duty of the 
defendant as agent of the plaintiffs and 
their co-sharers. The plaintiffs seek to 
realise from the defendant whatever sum 
may be found due to them on adjustment 
of accounts, by sale of the immovable 
properties hypothecated. The suit is| 
consequently one to enforce a charge on> 
immovable property within the meaning 
of Article 132 of the Indian Limitation 
Act. This view is supported by the 
decisions in Hafezuddin Mandal v. Jadu 
Nath Saha (i), Troihikhyanath Mandal 
V. Abanish Chandra Boy (2), Sures Eanta 
Banerjee v. Nawab Ali Sikdar (3) and 
Yenkatachalam Chetty v. Narayanan 
Chetty (4). It has been pressed upon us, 
however, on behalf of the appellant that 
a contrary view is supported by the case 
of Jogesh Chandra v. Benode Lai Roy (5), 

(1) (190S) 3S Cal. 29S. 

(2) A.I.R. (1915) Cal. 118 = 24 I. C. 18. 

(3) (»9i5) 29 I- C. S48. 

(4) (19*5) 26 I. C. 740. 

(5) (^9*0) S I. C. 59. 
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But as was pointed in Troilnkhyanath 
Mandal v. Ahanish Chandra Roy ( 2 ), the 
case of Hafezuddm Mandal v. Jadu Nath 
Saha (i) was not brought to the notice of 
the Division Bench that decided the 
case of JoQcs/i Chandra v- Reuode L,al 

For this reason that decision 
was not followed either in Troilukhynyiath 
Mandal v. Abanish Chandra Roy (2) or 
in Sures Eanta Banerjee v. A'awah Ali 
Sikdar Jn these circumstances, we 
adopt the view taken in Nafezuddin 
Mandal v. Jadu Nath Saha (i) and hold 
that the claim of the plaintiffs in so far 
as they are in a position to enforce a 
lien on immovable property is not 
barred by limitation. I'his brings us 
to the question, whether the plaintilTs 
are entitled to enforce a lien on immov- 
able property in respect of their entire 
claim. 

On behalf of the appellant, it has been 
contended that when Radhika Mohan 
Das died in 1900, the agency of the 
defendant under him terminated. In 
support of this view, reliance has been 
placed upon S. 201 of the Indian Con- 
tract Act, which provides that an agency 
is terminated by the death of either the 
principal or the agent. On behalf of the 
plaintiffs-respondenis. it has been argued 
that a contrary view may be supported 
by a reference to the terms of S. 209 
which defines the duty of the agent on 
termination of the agency by the death 
of the principal. In our opinion, there 
IS no foundation for this contention. 

S. 209 is in these terms: — 

“ When an agency i.s terminated by the 
principal dying or becoming of unsound mind, 
the agent is bound to take, on behalf of the 

representatives of his late principal, all reason- 
able Steps for the protection and preservation 
ot the interests entrusted to him.” 

This provision does not indicate that 
the agent continues to be the agent as he 
was before the death of the principal. 

If he continues to be the agent, no such 
provision as is embodied in S. 209 is 
needed. On the other hand, if we I 
contrast the provisions of S. 253 which ^ 
defines the effect of the death of any ; 
partner on a partnership, it becomes ( 
plain that under S. 209 an agency is 
terminated by the death of the principal 
or the agent. Clause (10) of S. 253 lays 
down that, in the absence of any contract 
to the contrary, partnerships, whether 
entered into for a fixed term or not, are 
dissolved by the death of any partner. 


^ In S. 209 we miss the expression “ in the 
J absence of any contract to the contrary ” 

i which finds a iilace in S. 253. We hold 

■ accordingly that the agency of the 
I defendant was terminated in 1900 with 
• regard.s to the share of Radhika Mohan 
Das. and that thereafter a new agency 
was created by implication in respect of 
that share as between the defendant 
and the representatives of the deceased: 

Nath Ghosh v. Jadu Nath] 
MiUlik (6). In respect of the account of' 
this share consequently the plaintiffs are 
not entitled to enforce a lien on immov- 
able property under the terms of the 
miginal contract of the 5 th September, 1 895 . 
Bchari Lai Roy v. Lfara Kumar Duita ( 7 ) 
Surjs Kanta Banerjee v. Nawab Ali 
oikdar ( 3 ). The question next arises, what 
period of limitation is applicable with 
regard to this portion [‘of the claim of the 
plaintiffs. On behalf of the appellant, it 
has been contended that Art. 115 applies 
and that as, on the 19 th August, 1904 , the 
parties agreed that accounts would be sub- 
mitted from year to year, there was a breach 
of obligation of the defendant at the end of 
each year, so that under .Art. 115 , this por- 
tion of the claim is barred by limitation. In 
support of this view, reference has been 
made to the decisions of Mali Lai Bose v. 
Armn Chand Ckatiopadhay (&}, Basin 
Sarhar v. Barada Kishore Acharyya Chotc- 

D Chandra v. Benode Lai 

Boy ( 5 ) and Jhnpojhanessa Bibi v. Bama 
Sundari Chaudhrani (10). The first three 
of the cases mentioned, no doubt, lend 
some support to the contention of the appel- 
lant. But it must he observed that, as 
pointed out in /hapajhanessa Bibi v. Bama 
Sundari Chaudhrani (10), there is a strong 
current of authority in the contrary direc- 
tion. The cases of Jogendra Nath v. Deh 
Nath Chntterjee ( 11 ;, Shib Chandra Roy 
V. Chandra Narain Mukerjee {\2), Hafe- 
zuddin Mandal v. Jadu Nath Saha (1) and 
Chandra Madhab Barua v . JVabin Chandra 
Barua ( 13 ), show that Art. 89 is applic- 
able to cases of this description. It is 
worthy of note that in the cases of Basin 
Sarkar v. Barada Kishore Acharyya 
Chowdhury (9) and Jogesh Chandra v. 

(6) (1909) 3 I. c. 684. 

7 (1015)291. c. 748. 

(8) (1905) I c. L. J. 211. 

(9) (1910)5 I. c 186. 

(10) (1912) i6 I. C. 414. 

(11) (1904)8 C. \V. N. 113. 

O2) (1905) 32 Cal. 719. 

(13) (»9*3) 40 Cal. 108*18 I. C. 735. 
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Benode Lai Boy (5). the attention of the 
Court was not invited to the decision of 
Chandra Roy v. Chandra Narain 
Mukerjee (1‘2) where it had been ix)inted 
out, on a review of the earlier authorities 
including the decision of the Judicial 
Committee in Asghar Ali v. Khurshed 
Alt (14), that Art. 89 is applicable 
to a suit for accounts by a princi- 
pal against his agent. We may observe 
parantheticaily that the appellant has 
argued that the case before the Judicial 
Committee was not in reality a suit by a 
principal against his agent. We are unable 
to give affect to this contention. The suit 
was brcmght by the then plaintiff for 
money in the hands of the defendant, who 
had consequently to account for the sum 
which he had taken and spent ; and the 
Judicial Committee held that the suit was 
one for accounts, governed by Article 89 of 
the Indian Limitation Act. We hold accord- 
ingly that Article 89 is applicable in res- 
pect of this portion of the claim of the 
plaintiffs. We do not think it necessary to 
refer the question for the decision of a 
Full Bench of this Court, first, because the 
point is really concluded by the decision 
of the Judicial Committee in Ashgar Ali v. 
Khurshed Ali (14) and, secondly^ because 
the later decisions to the contrary did not 
take notice of the earlier decisions which 
are precisely in point, It is further worthy 
of note that Mr. Justice Coxe who reluct- 
antly followed the decision of Jogesh 
Chandra v. Benode Lai Roy (5) in Jhapaj- 
hanessa Bibi v, Rama Sundari Ckaud- 
hrani (10) was of opinion that the contrary 
view taken in Shib Chandra Roy v. 
Chandra Narain Mukerjee (12) gave effect 
to the true intention of the Legislature. 

We now proceed to examine the effect of 
the application of Article 89 to the case 
before us. That Article provides that a 
suit by a principal against his agent for 
movable property received by the latter 
and not accounted for may be instituted 
within three years from the date when the 
account is during the continuance of the 
agency, demanded and refused, or where no 
such demand is made, when the agency 
terminates. On behalf of the respondent 
it has been strenuously urged that the 
case is governed by the second alternative, 
namely, that time runs against the plaintiff 
from the date when the agency terminates. 
[The reason for this contention is obvious. 


because if it prevails, the plaintiffs would 

be entitled to accounts for the entire ))eriod 

claimed ; for, as was pointed in Sures Kuntii 

Banerjee v. i^au'ab Ali Sikdar (3) and the 

same view had been taken bv the Judicial 

% 

Committee bv implication in Jnwahir 
Singh v. Lachman Das (lo) and by the 
Bombay High Court in Nathubai Bhikandas 
V. Devidas Mangnldns (10). if the suit has 
been brought within three years, the plain 
tiff is entitled to accounts for the entire 
period of the agency. The appellant has 
fully appreciated the danger of this argu- 
ment, and accordingly contended strenuously 
that the case falls within the brst alter- 
native. namely, that here the account was 
demanded and refused during the continu- 
ance of the agency. To substantiate this 
contention, reliance has been placed upon a 
letter written admittedly by the plaintiffs to 
the defendant on the 24th April, 1909. In 
this letter, it was stated that the defendant 
had submitted account papers for 1311 and 
1312 Faslis but had not explained them. 
He was accordingly called upon to appear 
before the plaintiffs and explain, as soon as 
possible, the accounts up to the end of the 
yciir 1312 Fasli, The defendant admittedly 
has not responded to this call. The ques- 
tion is, whether there has been a demand 
and refusal within the meaning of Ai'ticle 89. 
Our attention has, in this connection, been 
invited to the cases of Hori Narain Ghose 
V. Administrator-General of Bengal (17), 
Fasin Sarkar v. Barada Kishore Acharya 
Chowdhury (9) and Chandra Madhab 
Barua v. Nabhi Chandra Barua (13). The 
cases of Hori Narain Ghose v. Adminis- 
trator-General of Bengal (17) and Fasin 
Sarkar v. Barada Kishore Acharya Chow- 
dhry (9) show that if there has been a 
demand for accounts and the agent has not 
responded to the call there is, by impli- 
cation, a refusal within the meaning of 
Article 89. A different view appears to 
have been taken in Chandra Madhab Barua 
V. Nabin Chandra Barua (13). In that 
case, there were apparently repeated demands 
by the principal, with which the agent had 
failed to comply. The Courl held that as 
the demands were niade while the business 
was in existence, limitation would run from 
the termination of the business. The facts 
of the case do not appear, however, fully 
either from the judgment or from the report ; 
but, if this was intended as a formulation of 

(15) (1905) 9 C. W. N. 745. 

(16) ( 1910) 8 I.C. 637. 

(17) (1879) 3 C.L.R. 446. 


(14) (1902) 24 All. 27 = 28 I. A. 227 (P. C.). 
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a general principle applicable to all cases we 
are unable to accept it as well-founded on 
principle. In our opinion, if there has been 
a demand, failure to respond to the demand 
IS refusal withiu the meaning of Article 89. 

here may, however, be cases where omis- 
sion to render accounts may not be a refusal 
within the meaning of Article 89. To take 
one illustration, if the principal demands an 
account and the agent submits papers, there 
IS not necessarily a refusal on the part of the 

agent to render accounts. But, in the case 

before us. after the papers had been submit- 
ted, there was a further demand upon the 
agent to explain them. To this he failed 
to respond. In these circumstances, there 
was a refusal within the meaning of 
Article 89. Consequently, the claim for 
accounts up to 1312 FasU in respect of the 
jshdre of Radhika Mohan Das, is ban-ed by 
limitation. In respect of the accounts for 
the remaining period, there is nothing to 
show that there was a demand and refusal • 

consequently the claim for accounts from 
idid is pverned by the second alter- 
native in the third column of Article 89 and 
is not barred by limitation. 

Finally, we have to deal with the ques- 
tion of the mode in which accounts should 
be rendered. On behalf of the defendant 
the position has been maintained that as 
soon as the defendant as agent of the plain- 
tiffs submitted his account papers, his duty 
was discharged, and that the plaintiffs are 

1 ?-^ '■heso papers 

without his assistance. In support of this 

position, reliance has been placed upon 

^servations in Chand Ram v. Brojo 

Gobind Das (18) and Upendra Kishore Rai 

ram (19) We are unable to agree in the 
view put forward on behalf of the appellant. 
The duty of an agent when he is 
called upon to render account to big 
prmoipa was explained by the Judicial 
Committee m the case of Uurrinath 
Uat V. Krishna Kumar Bakshi (20). It 
ijs well-settled that his obligation towards 
ms principal does not terminate merely by 
the submission of account papers • he is 
bound to explain those papers, and if. on 
accounts taken, it is found that he has in 
his hands money which belongs to his 
^mcipal, he is bound to pay that sum, 
j IS principle has been recognised in a 
tong series of cases: Shushes Shekhur 

(i8) (1873) Ig w. R. 14. 

(*9) (1909) 4 I. C.542. 

(20) (1887) 14 Cal. 147=131. A. 133 (P. c.). 
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Audhikaree v. Suleem Biswas (21). Alai^ 
ahmad ahas Mooiaki v. Nusibun Bibee (22) 
Annoda Persad Boy v. Dwarkanat/i Gango- 
padhya (23), Bam Chunder Shaha v. 
Mantck Chunder Manikya (24), S/iib 
Chandra Roy v. Chandra Narain Muker- 

^arnDas v. Bhagwat 

But the defendant here has not explained 

e papeis, at any rate, the papers subse- 
quen y to 1310 T^rts/f'and, consequently, 
he must render accounts when they are 
taken by a Commissioner. 

As regards the submission of the papers 
It has been ai-gued on behalf of the defend- 
ant that up to the time when collection 
was joint he had submitted some of the 
collection papers to the pro forma defend- 
ants and other papers to the proprietors of 
^e eight-annas share known as the Guha 
Babus. The Court of first instance found 
that the papers had been so submitted and 
in this view the defendant is under no 
obligation to submit papers again to the 
plaintiffs. It is plain, in so far as the 
papers relating to the time during which 
the collection was joint are concerned, that 
it is a matter between the landlords them- 
selves and steps must be taken by the Court 
at the instance of the plaintiffs to compel 
the ^ro/o?7?5a defendants and the Guha 
Babus to produce the papers which were 
made over to them by the defendant. The) 
powers of the Court in this respect are 
ample aad have certainly not been exhaust- 
ed ; every endeavour must be made by the 
Court below to obtain the papers from those 
persons. But. we desire to make it clear 
that the defendant cannot be held responsi- 
ble for the production of papers, if they are 
not produced by the persons to whom they 
were submitted by him. 

There remains only one other point 
for consideration. On behalf of the defen- 
dant it has been urged that the trial Court 
found expressly in his favour that the 
papers up to 1310 Fasti had not only been 
submitted but explained. Upon this point, 
the Subordinate Judge has not come to an 
explicit finding. One fact, however, is 
patent ; namely, that the co-sharers of the 
plaintiffs are satisfied with the accounts 
up to the end of 1310 Fasli they, at any 
rate, have not put forward a claim in respect 
of the accounts for that period. In view 


(21) (1S74) 32 \V. R. 191 

(22) (1875) 24 W. R. 70. 

(23) (1881) 6 Cal. 754. 

(24) (1882) 7 Cal. 428. 

(25) (1905) I A. L J. 347 


(1905) A. W.N. I 
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of the special cirnumstjuices of this ciise, 
\\Q hold that in respect of the accounts 
up to the end of 1310 J-'asli the plaintiffs 
must establish that the accounts have 
not been explained to them the defen- 
dant. If they make this out to the satis- 
faction of the Court below, the defendant 
must explain the papers before the Com- 
missioner. But in respect of the period 
subsequent to 1310 Fasli the defendant is 
clearly under an obligation to produce such 
papers as have not already been produced 
and to explain all the papers to the satisfac- 
tion of the Court. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge varied in the manner following. The 
plaintiffs will have a decree for accounts 
against the defendant in respect of one-eighth 
share for the entire period claimed in the 
suit, and for the sum which may be found 
due on account of this shaie. they will be 
allowed to enforce their claim by sale of the 
immovable properties hypothecated. In 
respect of the one-eighth share originally 
vested in Badhika Mohan Das, the claim 
for accounts is dismissed up to the 13th 
April, 1906, (that is, up to the end of the 
year 1312 Fasli). But the plaintiffs are 
entitled to an account in respect of that 
share for the period commencing with the 
14th April, 1906, (corresponding to the 
Ist Baisakh 1313) up to the date of the 
termination of the agency on the 7th 
August, 1908. In respect of any sum which 
may be found due to the plaintiffs with 
regal'd to this share, the plaintiffs will 
have a money-decree against the defendant. 
Steps will be taken by the Court below 
to compel the pro forma defendant and 
the proprietors of the one-fourth share who 
are not parties to this suit, to produce such 
papers as were placed in their hands by the 
defendant. The defendant will explain the 
accounts subsequent to 1310 and he will 
produce such papers as have not already 
been filed by him. In respect of the 
accounts antecedent to 1310 Fasli, the 
plaintiffs must establish to the satisfaction 
of the Court that they have not been ex- 
lilained by the defendant, and the defend- 
ant will be called upon to explain the 
accounts antecedent to 1310 Fasli only if 
the plaintiffs establish this. If the Court 
fails to secure the production of the papers 
made over to the co-sharers of the plaintiffs 
the accounts covered thereby will be taken 
only if the plaintiffs are able to place other 
relevant materials before the Commissioner ; 
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if the plaintiff’s fail to do so, the accounts 
covered thereby will not be taken. Each 
party will pay his costs in this Court. The 
costs in the Court of first instance and 
i)efore the Subordinate Judge, as also the 
costs of the accounts now directed, will 
abide the ultimate result of the suit, 
V.H./R.K. 

Appeal allowed : Decree veriued. 
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Sharfuddin and Richardson, JJ. 

Anant Prasad Singh — Plaintiff — Appel- 
lant. 

v. 

H. Manners and others — Defendants — 
Besix}ndents. 

Appeal Nos. 2196 and 3049 to 3052 of 
1912, decided on 29th March, 1915, from 
the Appellate Decrees of Dist. Judge, Dar- 
bhanga, dated 28th June, 1912. 

Bengal Tenancy Act (8 of 1885), S. 22— Sale 
of ratyati holdings for arrears of rent — Right 
of under-rulyati subsists till he is evicted by 
law. 

Though the raiyati right merges into that of 
the superior landlord by the sale of the holding 
for arrears of rent and its purchase by the 
landlord, the right of an nnder-ra/yfl/ does not 
cease but remains alive till he is evicted by law, 
according to the proviso of S. 32 of the Rengal 
Tenancy Act. [P. 686 , C. 2.] 

Umakali Mukherjec and Sharoshi 
Charan Mittra — for Appellant. 

Samatul Chandra Duit — for Respon- 
dents. 

Appeal No. 2196 of 1912. 

Sharfuddin, J. — In this appeal the 
plaintiff is the appellant. He instituted 
the present suit for declaration of title to, 
and recovery of possession over, a piece of 
land against the defendants on the ground 
that they are trespa98ei*s. 

In order to understand the grounds urged 
in support of the present appeal, it is neces- 
sary to advert to some facts that happened 
before the institution of the present suit, 
and these facts are : 

In 1883 the defendants 1st party were 
the lessees of a share in Mouza Satmalpore 
and while they were lessees, they obtained 
possession of the land in suit under kurtow 
lee leases executed by the tenants of the 
mouza. By this arrangement the 1st party 
defendants acquired the right of under- 
raiyats. 

In 1906 the landlord brought rent suits 
against the defendants 2nd party who are 
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the tenants and obtained cx parte decrees 
and in execution of those decrees put up the 
holdings of those tenants to sale and himself 
purchased them and thereafter took deliverj 
of possession. There ^va3 a criminal pro- 
ceeding under S. 14o of the Code of 
Criminal Procedure between the landlord 
and the defendants 1st party and in this 
proceeding the latter were found to be in 
possession, and hence the present suit. 

The holdings purchased by the landlord 
were occupancy holdings and the landlord 
claims the lands of the holding as a pro- 
prietor thereof, on the ground that the 
entire interests of the landlord and the 
raiyat having united in him, he became a 
proprietor under S. 22 of the Bengal Tenancy 
Act and that in consequence of the sale of 
the holding in execution of rent decrees, the 
raiyati interest of those tenants ceased to 
exist and with it the nn^Qx-raiyati interest 
of the defendants 1st party and they are, 
therefore, trespassers and liable to be ejected! 

The case set up by the defendants 1st 
party is described in paragraphs 8 and 9 of 
their written statements and they are these : 


1916 


S “ That these defendants have l)een 

in lawful possession over the land in suit for 
the past 20 years as tenants, and. therefore, the 
plaintm is not entitled to eject them." 

9 •• ihat the plaintiff has no legal 

claim to mesne profits but only to rent, which 
these defendants have ever been ready to uav 
and have duly tendered.” ^ 

The Munsif gave a decree to the plaintiff 
whereupon the defendants 1st party appeal- 
ed to the District Judge. The appeal was 
allowed and the suit was dismissed. The 
lower Appellate Court held that the status 
of the defendants Isb party was that of 
occupancy raiyats. The lower Appellate 
Court further held ex parte rent 

decrees were obtained mala fide. 

The grounds m-ged on behalf of the 
appellant are : (1) that there being no 
allegation on the part of the defendants ist 
party and no proof on their behalf that the 
rent decrees were obtained mala fide the 
lower Appellate Court erred in holding that 
those decreeswere mala fide\ (2) that defen- 
dants 1st party, having entered into posses- 
sion of the land as under-m?2/«^5 and having 
continued in possession of the land either in 
the same capacity or as trespassers, could 
not acquire any right of occupancy. 

It appears that the original tenants 
allowed the defendants 1st party to 
remain in possession of the land even after 

the expiry of the period mentioned in the 
kurtoxvlee leases. 


5 I am of opinion that on the above facts 
3 no decision js necessary as to whether the 
t l^ower Appellate Court should or should not 
have held that the ex parte rent decrees 

were obtained ma/ayfefe. 

The decision of the present appeal rests 
on a finding as to the status of the defen-i 
dants lst party. On the admitted facts li 
nnd that although the defendants 1st party' 
may not have acquired a title to the land' 
as high as that of an occupancy raiyat, yet 
there can be no doubt that these defendants 
were holding the land as \mdBx~raiyats for 
the whole period from the execution of the 
kurtoxvlee leases down to the time when' 
these holdings were sold and purchased by^ 
the plaintiff landlord in execution of his 
decrees for rent. The next question is^ 
what IS their status after the sale of the 
holdings. lam of opinion that although 
the raiyati interest became merged into the 
superior interest of the landlord by opera- 
tion of law, the defendants 1st party’s 
status continued as that of an under-ruiyat 
till evicted according to law. | 

When the appellant relies on the provi- 
sions of S. 22 of the Bengal Tenancy Act, 
e must rely on the whole provision of that 
section. There is a proviso in that section, 
namely, that nothing in that sub-section 
shall prejudicially affect the rights of any 
third person. 

was a preliminary objection that 

the present appeal is defective inasmuch as 

Mr. Wilson, one of the members of the Isfc 

party defendants, is not represented. The 

objection does not require any decision as I 

am of opinion that the appeal should be 
dismissed. 

The appeal is dismissed with costs. 
Kichardson, J.— I agree. 

This judgment governs the other Appeals 
Nos. 3049 to 3052 of 1912. 

V.B./R.K. 

Appeals dismissed. 
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Holmwood and Walmslev, JJ. 

Tekait Ganesh Narain Saki Deo—Tlain- 
tiflf — Appellant. 

V. 

Protap Udai Nath Sahi Deo — Defen- 
dant — Respondent. 

Appeal No. 27 of 1914 and Rule No. 
109 of 1915, decided on 17th May, 1915, 
from the Original Decree of Special Sub- 
Judge, Ranchi, dated Ist December, 1913. 
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(a) Chota Nagpur Tenancj Act (6 of 190S), 
S*. 258 and 264— Judicial Commissioner speci 
ally appointed to deal with revenue cases ts 
Reveoue Officer. 

The Judicial Comnussioner specially appoiiii- 
ed under 6. 204 (Vi/O of the Lhoia Nagpur 
Tenancy Act to deal with the Revenue question> 
decided by the inferior Revenue Otticeis in 
appeal, is a Revenue Otficcr within the niear.ing 
of S. 258.^ _ ^ ^ 1 . 1 '. 6S8. C. 2. ; 

(b) ^ Jurisdiction — Civil Court — Decision of 
Judicial Commissioner bars civil suit for same 
purpose. 

A decision of the Judicial Commissioner in 
appeal from a decision of a Revenue Othcer in a 
suit or proceeding under 5 >. 87 of the Chota 
Nagpur Tenancy Act bars a subsequent suit for 
the same purpose in a Civil Court. 

[P. 688. C. 2.] 

(c) CivU P. C (5 of 1908), S. 11— Order of 
Revenue Court under S. 87, Chota Nagpur 
Tenancy Act operates as res judicata, 

A party cannot by suit seek to vary or set 
aside an order of a Revenue Court made under 
S. 87 of the Chota Nagpur Tenancy Act but if 
he is in possession, he can defend his title in a 
suit for resumption against him. [P. 688, C. 2.) 

Dwarka Nath A/itter and Bepin Chan- 
dra MuUick — for .Appellant. 

Caspersz and Jogesh Chandra Dey — for 
Respondent. 

Judgment. — This appeal atises out of 
a suit brought by the plaintiff to have it 
declared that the entire Pargana Barway 
is a hereditary impartible estate of the 
family of the plaintiff and that it is des- 
cendible generation after generation in the 
male line of the original holder and that the 
right of the second plaintitf to hereditary 
succession be declared. 

It appears that Barway is one of six 
parganas which, Cuthbertson in his report 
states, were incorporated with the Chota 
Nagpur Raj on the assumption of British 
rule. The Maharaja has the right to receive 
the Government revenue, but in other 
respects the so-called Raja for the time 
being is in the position of a talukdar sub- 
ject to the custom of primogeniture and 
impartibility. 

The question of resumability by the 
Maharaja on the failure of direct male heirs 
is not dealt with by Cuthbertson, but in 
the Revenue Settlement of 1908 the 
final publication of which as far as 
Pargana Jbarway is concerned took place 
on the 22nd April, 1909, the plaintiff No. 1, 
who died after this case was decided in the 
lower Court, was entered in the Record 
of Rights as holding the pargana as jagir 
properties descendible to children genera- 
tion after generation, and the Maharaja of 
Chota Nagpui* filed a suit Under S. 67 of 


the Chota Nagpur Tenancy Act to have 
this record amended and altered to lito- 
jagtr^ valuing his suit before the Revenue 
Officer at Ks. 10,000. The Revenue Officer 
dismissed his suit in August, 1910, but 
on appeal to the Judicial Commissioner, 
acting under the special po\vei*s conferred 
upon him by S. 2()1 [viii) of the Act, he 
decided that the tenure was not hereditary 
but resumable and that plaintiff’s father 
had only obtained a life-grant from the 
Maharaja under a written kahuliyat and 
pattii. This was because Lul Sahi Deo, 
father of the plaintiff' No. 1 Raghubar 
Sahi, was a very distant collateral who 
could only succeed on the ordinary right 
of survivorehip under iMitakshara Law, 
and the Judicial Commissioner held that 
the tenure was resumable by the Mahai*aja 
on failure of heirs male to the last 
Raja and that Lai Sahi had no title 
outside his life-grant. The matter was 
somewhat complicated by the intermediate 
holding of one Lachmi Nath Sahi Deo, 
who succeeded his half-brother Hamath 
Sahi Deo and died without issue. This 
Lachmi Nath has in subsequent litiga- 
tion been held to be illegitimate and 
the impartible Raj governed by primo- 
geniture is said to have become resumable 
on the death of Hamath who also left no 
heir male of his body. The late Maharaja, 
who was later on declai'ed insane, neglected 
his estates and in litigation with the Ranis, 
the widows of Hamath and Lachmi Nath 
Sahi, wanted to resume the tenure and 
joined the then holder Lai Sahi Deo, to 
whom he had given a life-interest, as 
plaintiff. He api>ears to have admitted the 
legitimacy of Lachmi Nath for the purposes 
of that case, as the widows of Hamath had 
consented to eat with Lachmi Nath. But 
whether Lachmi Nath was legitimate or 
not, the direct male line came to an end at 
his death, and the question before the 
Judicial Commissioner was whether Lai 
Sahi Deo had an hereditary right to the 
tenure or whether it was a resumable tenure 
held under a life-grant. 

Mr. Kingslord decided this question 
against Raghubar Sahi Deo, tbe son of Lai 
Sahi. On this suit brought by the plaintiffs, 
Raghubar and his son Ganesh Narain, 
plaintiff No. 2, the Subordinate Judge has 
held that S. 258 is a bar and has dismissed 
the Suit on that ground alone. He was 
asked also to hold that the decision of Mr. 
Kingsford operated as res judicata under 
S. ii. Civil Procedure Code, but he refrained 
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from expressing any opinion on that point. 
In appeal before us, it is contended that 
S. 2o8 has no more effect than S. 109 of 
the Bengal Tenancy Act and, that a suit to 
recover or to get confirmation of possession 
of proi^erty valued at Rs. d2,000. cannot 
be barred by any decision of a Revenue 
Court which wa,snot competent to try such 
a suit. Further^ it is contended that 
Mr. Kingsford sitting in appeal was not a 
Revenue Officer and, therefore, S. 87 does 
not apply. 

Thirdhj, that plaintiff No. 2 being no 
party to the suit under S. 87, is not bound 
by it. 

d'he answer to the./frs/ contention is that 
this is not a suit for recovery or con- 
firmation of possession, but a suit for 
a simple declaration of the nature of 
the tenure, which is fully within the 
competence of the Revenue Court. More- 
over. the suit as laid was incompetent, as 
plaintiff No. 2 had no right to any declara- 
tion in the life*time of his father and the 
suit was bad for misjoinder of causes of 
action. The plaintiff No. 2 has acquired 
his right to sue, if any, on the death of his 
father, but on the finding of the lower 
Court made in his father’s life-time, he 
has no such right. 

The second contention is based on what 
we must characterise as the defective 
drafting of the .^ct. 

S. 87 provides for a suit before a Revenue 
Officer and for an appeal in the prescribed 
manner to the prescribed officer from deci- 
sions passed under sub-S. (/), that is, 
decisions on any other matter not referred 
to in Clauses {a) to (e). 

The Revenue Officer has power to trans- 
fer any particular case or class of cases to 
the Civil Court. 

The rules made by Government provide 
that suits under S. 87 shall be tried in all 
respects as Civil suits between the parties. 

S. 204 (viii) gives the Government 
power to presciibe theofficer to hear appeals 
and the Judicial Commissioner is the 
prescribed officer under the rules. We are 
asked to hold that the Judicial Commis- 
sioner is not a Revenue Officer within the 
meaning of S. 268, which says that no suit 
shall be entertained in any Court to vary, 
modify or set aside either directly or in- 
directly any order or decree of any Deputy 
Commissioner or Revenue Officer in any 
suit or proceeding under S. 87. The 
definition of a Revenue Officer in S. 3 {xxv) 

■ is any officer whom the Local Government 


may appoint to discharge any of the 
functions of a Revenue Officer under any 
provision of the Act, Now the Judicial 
Commissioner is specially appointed uoderi 
S. 264 {viii) to deal with the Revenue^ 
questions decided by the inferior Revenue 
Officers in appeal and, therefore, comes^ 
within the definition. It would be a great! 
anomaly to hold that the decision of tiie 
Court of Appeal was open to be assailed in! 
a suit when the first Court’s decisions could! 
not be so assailed, and the only alternative 
would be to treat the decision of the Judi- 
cial Commissioner as that of a competent 
Civil Court which would have the effect of 
raising a bar of res judicata under S. 11, 
Civil Procedure Code. We do not think 
that this could have been the intention of 
the Legislature. The pi’ovisions for appeal 
appear to have been overlooked in S 258, 
and we must hold that the special Appel- 
late Court in Revenue cases is, in deciding 

a dispute under this Act, performing the 
functions of a Revenue Officer. We may 
furcher observe that the jurisdiction of the 
Judicial Commissioner to decide the ques- 
tion that is now sought to be agitated in 
this suit, was decided by a Bench of this 
Court in Raghubir Sahi v. Protap Udoy 
Nath Sahi Deo (1), the judgment in which 
appears on page 50 of the paper-book. 

As regards the iAird contention, we think 
the Judge in the Court below is right. The 
plaintiff No. 2 had no co-parcenary right in 
the estate, which was fully represented by 
his father in the suit under S. 87. The 
plaintiff No. 2 being in possession can 
defend his title in the suit for resumption, 
which is now being brought by the Maha- 
raja of Chota Nagpur. But he cannot by 
suit seek to vary or set aside the order of 
the Revenue Courts made under S. 87. No 
bar of res judicata has as yet been found 
against him under S. 11, Civil Procedure. 
Code, but his present suit is incompetentj 
for more than one reason. We fix the hear- 
ing-fee at Rs. 300. 

The result is that this appeal is dismissed 
with costs and the Rule to stay further pro- 
ceedings in the respondent's suit for 
resumption, is discharged with costs, two 
gold mohurs. 

V.R./R.K. 

Appeal dismissed ', Rule discharged^ 


(I) («9I2) 39 Cal. 241 = 13 I. C. 193. 
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Jenkins, C. J. ani> Woodroffe and 

Mookerjee, JJ. 

Chaitram Rambilas — Respondents — 
Appellants. 

V. 

Bridhichand Kesrichand — Petitioners — 
Respondents. 

Appeal No. 16 of 1915, decided on 
28th April, 1915, from the Order of 
Imam. J., dated 8th March, 1915. 

Arbitration — Agreement to refer dispute to 
Bengal Chamber of Commerce — Agreement to 
observe rules of Chamber is implied* 

Where a party to a contract agrees to submit 
to an arbitration of the Bengal Chamber of 
Commerce, the rules of the Chamber are import* 
ed into the contract and that party is hound by 
those rules. IP. 6S9. C. 2.J 

N . Sircar and R. C, Mozumdar — for 
Appellants. 

Jy. Pugh and C. C. Ghose — for Respon* 
dents. 

Jenkins, C. J. — This is an appeal from 
an order of Mr. Justice Imam made appa” 
rently under S. 14 of the Indian Arbitration 
Act. There was an arbitration followed by 
an award. But it is alleged that there was 
misconduct on the part of the arbitrators 1 
and it is on the ground of this misconduct 
that the application was made to the Court 
and succeeded before the learned Judge. 
The misconduct suggested was the failure 
to hear evidence. Whether there was that 
failure or not is a matter in dispute. 

But the way in which the case was 
presented to the learned Judge and in 
which he understood it appears from this 
passage in the judgment ; “ The petitioners’ 
complaint is that the arbitrators refused to 
allow them to adduce evidence to establish 
their contentions and proceeded with the 
arbitration according to , the Rules of the 
Tribunal of Arbitration established by the 
Bengal Chamber of Commerce, and not 
according to the law under the Indian 
Arbitration Act. The petitioners' conten- 
tion is that the arbitration clause in the 
contract is merely an agreement to abide by 
the decision of the Chamber without accept- 
ing to be governed by the wide powers of 
that body as expressed in their rules.’' It is 
apparent, therefore, from this that it was 
admitted that the misconduct depended 
upon the alleged non-applicability of the 
rules governing an arbitration by the 
Bengal Chamber of Commerce. I cannot 
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attribute any other meaning to the words of 
the judgment which I have just quoted. 

The/rr 5 i question, therelore. which we 
have to consider is whether these rules were 
imported into the contract. Kven without 
the assistance of any authciity it appears to 
me that these rules were imported into the 
contract, and that without such impoi'tation 
the contract would be insensible so far as 
it related to arbitration. For it would' 
involve the ridiculous position that every' 
member of the Chamber of Commerce would 
have to sit on the arbitration. 80 that on 
the conti-act itself I should have felt no 
doubt. But apart from that there is a very 
careful judgment of Mr. Justice Harington 
in Ganges Manufacturing Co., Ltd. v. 
Indra Chand ( 1 ) delivered as far back as 
the 5th June, 1906, where the contract was 
in the same terms as that with which we ai*e 
now concerned. The learned Judge came 
to the conclusion which I have indicated as 
a correct view of the contract. That decision 
was certainly binding on the learned Judge, 
and according to my opinion should have 
been followed by him. It may not be bind- 
ing on us in the strict sense. But I think 
it is entitled to every respect and it agrees 
with the view I entertain on the subject. 

Therefore, it appears to me that on the 
basis on which this case was argued and 
conducted before Mr. Justice Imam there 
was no misconduct because the rules of the 
Chamber of Commerce were applicable. 

It appears to us unnecessary to consider 
other matters. But I cannot refrain from 
pointing to the fact that the application, 
verified and supported in the way it is, 
forms a most unsatisfactory basis on which 
to claim relief under S. 14 of the Indian 
Arbitration Act. It is so unsatisfactory 
that I do not think that there should be a 
remand. 

In my opinion the appeal should be 
allowed and the application dismissed. Th© 
respondents should pay the costs of the 
bearing before Mr. Justice Imam and before 
this Court. 

Woodroffe, J. — I agree that the appeal 
should be allowed. The fact that the 
Chamber of Commerce has framed rules for 
its arbitration is, I should have thought, 
well known to every trader in Calcutta, 
particularly to those accepting contracts 
stipulating for arbitration by the Chamber 
of Commerce. However this may be, I 


(1) (1906) 33 Cal. 1169. 
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GQfcirely agree with the judgment of Mr 
Justice Haringtou in the case referred to 
by the hief Justice that if a party to a 
contract has agreed to submit to au arbitra- 
tion of the Bengal Chamber of Com- 
merce, he must be held to be bound by the 
rules of that Chamber. 

^ • J.~l agree with the Chief 

Justice. 


V.B./K.K. 


Appeal allowed. 
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'WOODROPFE AND MULLICK, JJ. 

Romesh Chandra D is and others 

Plaintirt's — Appellants. 

V. 

Anthony Penheiro and o;/trr 5 — Defen- 
dants — Respondents. 

Civil Rule No. 202 of 1915, decided on 

21st May, 1915, against the Decree of 

Addl. Dist. Tudge, Chittagong, dated 28th 
June, 1913. 

(a) Civil P. C. (5 of 1908), O 41, R. 20-R. 20 
refers to represeotative of a party also. 

The words -any person who was a party to 
the salt - in O. 41. K. 20 of the Code of Civil 
Procedure will, on a reasonable construction of 
the same, include the repre.sentative of such a 

P. 690, C. 2.] 

(b) Civil P. C. (5 of 1908), 0. 1. R. lO-Order 
to add a party ought to beat a hearing-AU 
facts must be before Court. 

The power given to the Court to add parties 

IS a power winch is to be e.xercised at the hear- 
mg. for It IS necessary that the Court should 
have before it all the circumstances of the case. 

[P. 690, C. 2.] 

(c) Civil P. C. (5 of 1908), O. 22, R, 9-Even 
when a representative is on record application to 
Mk aside an order of abatement must be made. 

The mere fact that the representative of a 
deceased person happens to be a party already 
on the record in his own right, does not dispense 
with an application forsetting side an abatement 
and substitution. [P. 691, C. i.J 

Jogesh Chandra Roy and Probodh 
Kumar Das — for Petitioner. 

Ram C/taran l^ojumdar, Gopal Chandra 
Das and Hemendra Kumar Das — for the 
Opposite Party. 

Judgment. — This Rule is based on a 
petition which comprises two forms of relief. 
The first is that Durgesh Nandusi Debi, the 
administratrix to the estate of Rajani Kanta 
Das, should be made a respondent. Now, 
this lady is the widow and representative of 
the deceased plaintiff, Rajani Kanta Das, 
but through, it is said, inadvertence, she 


was not made a party to this appeal. An 
application, however, has been made to us 
to make her a respondent under the provi- 
sions of O. 41, R. 20 of the Code of Civil 
Procedure. I think that the words of that 
section any person who was a party to the 

suit, etc., would, on a reasonable construc- 

lon of the same, include the representative 
of such a party. But the difficulty in the 
way of the applicant is, as has been pointed 
out by the learned Pleader on behalf of the 
opposite party, that the power given to the 
Court to add parties is a power which is to 
be exercised at the hearing, and doubtless 
It is necessary that the Court should have 
before it all the circumstances of the case. 
Therefore, so far as this part of the Rule is 
concerned, the petition is premature and 
must be rejected. This, however, will not 
stand in the way of the applicant applying 
to the Court at the hearing by a petition 
under O. 41, R, 20, The first part of this 
application is premature : and the only 
other matter which remains for us to con- 
sider is whether or not we should, as 
asked, make an entry in the record that 
the right of appeal survives to Rajani 
Kanta in respect of the estate of Mohendra 
Dal Das. Mohendra Dal Das died on the 
9th April, 1914, and six months from the 
date of his death expired on the 8fih 
October, 1914. So far as this plaintiff is 
concerned there has been an abatement, 
and the proper course appears to me is to 
^pply» if the party is so advised, to set 
aside the order of abatement and to 
substitute in the place of Mohendra Lai 
Das Romesh Chandra Das, who is said to 
be his administrator. Now it is admitted 
that if a third party and not Romesh had 
been the administrator, it would have been 
necessary to make such an application and 
then to apply for substitution in the place 
of Mohendra Dal Das as his legal represen- 
tative. But it has been submitted to us 
that the petitioner is excused from taking 
this course by reason of the fact that 
Romesh who ig the administrator of 
Mohendra happens to be also on the record 
as plaintiff in his own capacity. This, 
however, does not appear to me to be a 
sufficient answer. It may well be, as is 
pointed out, that where property has been 
obtained by inheritance by some person 
who is already on the record, it is not 
necessary that any further steps should 
be taken. But the present case appears 
to me one in which the substitution is 
necessary. The mere fact that the 
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.representative of a deceased person happens 
tto be a party already on the i*6cord in his 
jown right, does not dispense wi^h an appli* 
loatioQ for setting aside an abatement and 
substitution. 

This part, therefore, of the application 
also fails and the Buie must be discharged 
with costs, the hearing^fee being assessed at 
one gold niohur. 

V.B,/R.K. 

Buie discharged. 
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N. B. Ghatter.tea and Mudlick, J.I. 

Nabendra Kishore Boy and others — 
Plaintiffs — Appellants. 

V. 

Bahima Banu and another — Defendants 
—Respondents. 

Second Appeal No. 1932 of 1911, decid- 
ed on 11th March. 1915, from the Judg- 
ment of Sub. -Judge, Noakhali, dated 9th 
March. 1911. 

(a) Practice — Evidence— •Obtervatioos of High 
Court as to probative value of chittat ia another 
case — Lower Courts not to reply upon. 

A Subordinate Court ought not to rely upon 
the observations of a High Court as to the 
probative value of chittas made in another case, 
the evidence in which was different from that 
adduced in the case before it. [P. 692, C. i.j 

(b) Evidence Act (1 of 1872), S. 74 — Chittas 
—Evidence — Private and public documents. 

Where the chittas are prepared for a public 
purpose such as the distribution of revenue on 
the shares, or assessment and settlement of 
revenue on the share belonging to the Govern* 
ment, they are public documents, but where they 
are prepared with the object of ascertaining the 
lands belonging to the Government without 
prejudice to the rights of the owneis of the bahali 
shares they cannot be called public documents 
even though they might have been availed of 
subsequently for assessment of Government 
revenue. (P. 692, C. !.) 

Akshoy Kumar Banerjee and Romesh 
Chandra Sen — for Appellants. 

Ram Dayal De — for Respondents. 

Judgment. — The plainbiffs appellants as 
purchasers of an entire estate at a sale for 
arrears of Government revenue, known as 
the A-annas hahali hissya pargana Darra, 
sued to recover possession of the lands in 
dispute as appertaining to the said estate. 
The defence was that the lands did not 
belong to the estate purchased by the plain* 
tiffs, but to another hissya (the S-annas 
1-kurant hissya) in that pargana, and was 
part of a taluk which was existing from 


before the Permanent Settlement. The 
Commissioner who was appoiniecl to make 
a local investigation found that, according 
to the fyia/c map, some of the lands formed 
part of the estate purchased by the plaintiffs, 
but that according to certain chittas of the 
year 1S44, the lauds appertained to 3-unuas 
and odd gandas-zemindari. The Court of 
first instance preferred the thak map to the 
chittast on the ground that the c/iiiiaj were 
prepared by the Government iu its capacity 
as the fractional zemindar of the pargana 
in order to ascertain the lands belonging to 
it, without prejudice to the rights ot the 
rival bahalx maliks^ and its evidentiary 
value is hardly better than that of one pre* 
l)ared by any other private proprietor. That 
Court accordingly decreed the suit with 
respect to a iwrtion of the lands. On appeal, 
the learned Subordinate Judge held that 
the chittas prevailed over the thak, and 
dismissed the suit entirely. The plaintiffs 
have appealed to this Court. Now both the 
thak map and the chittas are evidence, and 
it was for the lower Appellate Court to 
attach sue!) value as it thought proper to 
each of them, and in second appeal, we 
cannot go in to the weight to be attached 
to these documents respectively. The 
learned Subordinate Judge, however, refer- 
ring to a decision of a Division Bench of 
this Court (Caspersz and Doss, JJ.) in a 
case [Nobendra Kishore Roy v. Varga 
Charan Chowdhury (i)J relating to the 
very same estate in which a similar question 
was raised, observed : 

“ As regards the probative force of the Chitta 
of 1251, it has been decided by the Hon’ble 
High Court that the record thus prepared, is a 
document of a public nature and evidence of 
the state of affairs then existing. ” 

The learned Judges in that case observ- 
ed : — 

"TXxt China was prepared at that lime, as 
appears from the evidence, for the purpose 
of distributing in equal manner the public revenue 
on the separate Bahali hissya which was 
subsequently purchased by the plaintiffs. The 
record thus prepared is a document of a public 
nature and evidence of the state of affairs then 
existing.” 

We do not know what evidence there was 
in that case with reference to which those 
observations were made. 

On the other hand, in a later case re- 
lating to the same estate, which came up 
to this Court, another Division Bench 
(Carnduff and Chapman, JJ.,) referring to 
the same chittas observed as follows : — 


(1) (191 1) 10 I. c. 287. 
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rile chitt.is in question were prepared by the 
Government zemindar-, but in this case a 
part ot the parsana measured had cscheated’to 
tile Government on account of the rebellion of 
the former owner, and it is ''Ugjjesied that the 
Government must, in these circumstances, be 
heiil to have measured in it.s Sovereign capa 
city. We arc unable to draw any diMinction 
between the position of the Government as owner 
of land which has lieen escheated, and its posi- 
tion as owner of land acquired in any other way; 
and It i> well-settled that a r/z/r/a prepared by 
the (lovernment when interested as a proprietor 
of the estate concerned, cannot I)e said to be a 
public document. ” See Fazlar Fuhivi v 
.\al‘eiidra Kishore Po\ (2). 

It appears, therefore, that different views 
have been taken as to whether these chittas 
are or are not public documents and it 
seems that this difference is duo to the 
fact that the evidence adduced in each case 
was not the same. We think the Subordi- 
nate Judge ought not to have relied upon 
the observations of the High Court as to 
the probative value of these chittas made in 
another case, the evidence in which was 
different from that adduced in the present. 

In the present case, we have not been 
referred to any evidence to show that the 
chittas were prepared 

“ for t he purpose of distributing in equal manner 
the public revenue on the separate bahali hissya 
which was .subsequently purchased by the plain- 

1 1 iT ^ 


as was found in the case of Nohendra Kishore 
Hoy V. Durga Charan Choivdkury (1), 

If the ch'titas were prepared for a public 
purpose such as the distribution of revenue 
on the shares, or assessment and settlement 
of revenue on the share belonging to the 
Government, they would be public docu- 
ments, but if they were prepared with the 
lobject of ascertaining the lands belong- 
ing to the Government without prejudice 

to the rights of the owners of the bahari 
Ishares. as found by the Court of first 
instance, they cannot be called public docu- 
ments, even though they might have been 
availed of subsequently for assessment 
of Government revenue. Chittas may be 
very valuable evidence for the purpose 
for which they are prepared ; but they may 
not have the same value on any other ques- 
tion. We, however, cannot go into these 
questions, and it is for the lower Appellate 
Court to find upon the evidence on the 
record in the case for what purpose the 
chittas were prepared, and the determina- 
tion of the question whether they aie or are 


not public documents will depend upon the 
finding which may be arrived at. 

It is contended, however, on behalf of 
the respondents that even if the chittas 
are not public documents, the judgment of 
the learned Subordinate Judge is not affect- 
ed, because the Court is entitled to attach 
such weight as it likes to a private docu- 
ment. No doubt it was open to the lower 
Appellate Court to attach such weight as it 
thought proper to the chittas considered as 
private documents. But it is impossible 
for us to say to what extent the Court below 
was influenced by the idea that the chittas 
upon which the judgment is mainly based 
were public documents. 

It 13 further contended on behalf of the 

respondents that the Subordinate Judge has 

not treated the chittas as public documents, 

ut has referred to them as documents as a 

public nature. But he took that description 

from the judgment of Caspersz and Doss, JJ., 

^n^bmdra Kishore Roy v. Durga Charan 
Chowdhury ( 1 ). 

The words " a document of a public 
nature” could not have been used loosely 
in the sense of documents prepared by 
officers of Government. The learned Judges 
in that case were of opinion that the chittas 
were prepared for the purpose of distribut- 
ing in equal manner the public revenue. 
That would bo a public purpose, and it 
seems to us, therefore, that the words " a 
document of a public nature ” must have 

been used in the sense of public docu- 
ment.” 

The learned Subordinate Judge also 
refers to some other evidence, but there 
18 no doubt that his judgment is based 
mainly upon the chittas considered as docu- 
ments of a public nature and it is impossi- 
ble for us to say what value he attached to 
them. 

We are constrained, therefore, to remand 
the case for a re-hearing of the appeal to the 
lower Appellate Court. If the Court finds 
upon the evidence on the record that the 
chittas were prepared for a public purpose, 
the suit will be dismissed. If, however, it 
is found that the chittas were not prepared 
for a public pui*pose, they will be consi- 
dered as private documents and that Court 
will decide the case upon the whole evi- 
dence, treating the chittas as private docu- 
ments and attaching such value to them as 
it thinks proper. Costs will abide the 
result, 

V.B./R.K. 


(2) (1912) 15 I. C. 341. 


Case remanded^ 
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Fletcher (on difference between) 
Sharfuddin and Beachcroft, JJ. 

Ram Subhag Singh — Accused — Peti* 
ti oner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 1925 of 1914, 
'decided on 19th May, 1915, against the 
Judgment of Fletcher and Beachcroft, JJ., 
dated 23rd February, 1915. 

(a) Criminal P. C. (5 of 1893), Ss. 233 and 537 
— Joinder of offences of causing hurt to two 
distinct persons is an irregularity that can be 
cured. 

Per Skarfuddin and Beachcroft^ JJ. — The 
joinder in one charge of two distinct offences of 
causing hurt to two distinct individuals is not an 
illegality which vitiates the trial but is an irre- 
gularity which is cured by S. 537, Criminal 
Procedure Code. [P. 699, C. i & P. 706, C. 1.] 

(b) Criminal P. C. (5 of 1898), S. 537--Scope of 
words subject to provisions hereinbefore con* 
■tained in S. S37 is stated — It refers to Ss. 529 to 
S36. 

The qualifying words “ subject to the provi- 
sions, hereinbefore contained ” in S. 537, Crimi- 
nal Procedure Code, do not refer to the entire 
Code that precedes that section but only to 
Ss. 529 to 536 of Chapter 45 where the section 
occurs. [P. 698, C. I & 2 & P. 701, C. I.} 

(c) Criminal P. C. (5 of 1898). S. 233— Per 
ShurJuddtHs J. — First part of S. 2^ is not man- 
datory — Object of S. 233 is that Court’s mind 
should not be prejudiced. 

Per SharfuddiHy J. — The first portion of 
S. 233, Criminal Procedure Code, is not so 
imperative as to render a trial null and void if 
the direction enjoined therein is disobeyed. In 
other words, a disobedience of the first portion 
of S. 233 is not an illegality which vitiates a trial 
but is a mere irregularity curable by S. 537 of 
the Code. [P. 702, C. 2.] 

S. 233 of the Code contains the general law 
.and the reason of it is that the mind of the 
Court might not be prejudiced against the 
prisoner, if he were tried in one trial upon 
different charge.s resting upon different evidence. 

[P. 70s, C. I.] 

(d) Criminal P. C. (5 of 1898), S. 221— What is 

«harge is stated — It must be clear and certain to 
prepare the accused to meet the case . 

A charge is a first notice, to the prisoner, of 
the matter whereof he is accused, and it must 
convey to him with sufficient clearness and 
•certainty that which the prosecution intended to 
prove against him and of which he will have to 
clear himself. [P. 705, C. 1.] 

(e) Criminal P. C. (S of 1898), S. 537 — Scope 
of Ruling in 2S Mad. 61 stated — Mode of trial — 
It is doubtful if framing of charges is mode of 
trial — Joint trial of distinct offence is. 

What their Lordships of the Privy Council 
have decided in the case of Subramanxa Iyer, 
25 Mad. 61, is that if law expressly provides a 


particular mode of trial, a disobedience of that 
law vitiates the whole trial. It isdoubiiulif tlic 
framing of cliaiges is a motie of trial liui joint 
trial of charge.^ as to ili.stinct ottence> would be 
a mode of trial. [P. 703, C. i.J 

(f) Criminal P. C. (5 of 1898). S. 233— When 
two offences have no connection they are 
distinct. 

When two otfences have been coniniitteil and 
either of them has no connection with the other 
they are distinct offences. [P. 703. C. 2.J 

(g) Interpretation of Statute — Illustrations 
— Illustrations explain intention of statute. 

Althougli illustrations have no force of law 
they go a great way to explain the intention of 
the Legislature. [P. 705, C. 2.J 

ih) Criminal P. C. (5 of 1898), Ss. 233 
and 234— Per Beachcroft^ y.— Scope of ruling 
in 25 Mad. 61 explained — Meaning of words 
**mode of trial’* explained — Object of S. ‘233 
stated — It is to give accused clear idea of the 
charge and not to embarrass him with uncon- 
nected charges in one trial — Foim of endorsing 
charges is immaterial. 

Per Beachcrofty J. — In the case of Subratnania 
Iyer, 2^ Mad. 6i, the Privy Council did not 
decide that a defect under S. 233, Criminal 
Procedure Co<le, was fatal to the trial. They in 
effect decided that a disregard of the second 
part of the section, by joining charges beyond 
the limits specified in S. 234, vitiated the trial. 
The general observation “their Lordships are 
unable to regard the disobedience to an express 
provision as to a mode of trial as a mere irregu- 
larity “ must be read with the sentence immedi- 
ately following it which limits its application 
to the case where charges are tried together 
which the law expressly says shall not be tried 
in the same trial. The words “ mode of trial “ 
in the general observation cannot have reference 
to the formal defect of drawing up one charge 
instead of two. The drawing up of the charge 
is part of the trial, but the words “ mode of 
trial” have reference to the constitution of the 
trial. (P. 696, C. 1 & 2 & P. 697,0. i.J 

The object of S. 233 is two-fold : in the first 
place, to give an accused person notice of the 
charges which he has to meet, in the second, to see 
that he is not embarrassed by having to meet 
charges in no way connected with one another. 
Where the offences form part of the same trans- 
action the law allows that they can be tried to- 
gether ; in such a case the accused is not likely 
to be embarrassed or the Court confused. The 
first part of the section is designed to give the 
accused notice of the charges against him. The 
object is that he shall not be convicted of an 
offence of which he has not been charged. 
This object is not frustrated, and the accused 
is not prejudiced if the accusations against him 
are written in one sentence or on one sheet of 
paper, instead of in two sentences or on two 
sheets of paper. [P. 697. C. i.] 

(i) Criminal trial — Illegal — Consent 
Whether pleader’s consent can cure illegal trial 
it doubtful. 

It is open to question whether consent of 
Pleaders can validate a trial which is illegally 
constituted. [P. 697, C. 2.J 
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c ^ Procedure Code (5 of 1893), 
sUted *® irregularity and illegality is 

Where a thing is directed to l>e done and that 
thing IS in cn'ect done, hut in the wning way. 
the error amounts only to an irregularity and 
not an illegality. [p. C. i.J 

(k) Practice-Privy Council-General remarks 

ot Privy Council are also considered to have 

binding force— English decisions— Their value 
IS stated. 

Though a decision even of the Privy Council 
an authority only for what it decides, the gene- 
ral remarks of their I.ordships are ordinarily 
considered to have binding force in this country. 

()'• 696. C. 2.J 

Keliance on cases decided under the Criminal 

Law of Lngland is liable to mislead though such 
cases may .sometimes be useful as illustrating 

IP. 699. C. 2.J 

i\) Criminal Procedure Code (5 of 1898), S 233 
—Per Fletdur, /.—Hurt to two persons— Off 
ences must be separately charged— It is illegality 
which vitiates triaL 

Per (dissenting).- The cau.sing of 

hurl to two different persons are two distinct 
offences for each of which there ought to be a 
separate charge. A failure to frame two separate 
charges Is not a curable irregularity but an ille- 
gality which vitiates the trial. [P. <394, C. 2.I 

(m) Criminal Procedure Code (5 of 1898) 

S. 537— Disregard to provisions of S. 233 cannot 
be cured by S- 537. 

The whole of the S. 537. Criminal Procedure 
Code, IS governed by the words “ subject to the 
provisions, hereinbefore contained.” Therefore 
a neglect of the provLsions of S. 233, Criminal 
Procedure Code, is not cured by that section and 
renders the trial illegal. [p. 6^-^ q , j 

Dwarka Nath Mit/er, Baikunta Nath 
Mater and Manindra Nath Bmerji—iox 
Petitioner. 

SuHan A/imad—iov the Crown. 

Fletcher, J.— This is a Rule calling 
upon the District Magistrate to show cause 
why the conviction and sentence passed 
upon the petitioner should not be set aside. 

The petitioner was charged along with 
others of having committed an offence 
punishable under S. 147 of the Indian Penal 
Code. He was also charged with having 
caused hurt to two persons, Khalifa Ahir 
and Rambilas Lai, and thereby having com- 
mitted an offence under S 323 of the Indian 
Penal Code. Only one charge was framed 
against the petitioner in respect of the hurt 
caused to these two persons. The petitioner 
having been convicted and sentenced on the 
charges framed against him applied for and 
obtained the present Rule. 

The only question for our decision is, 
whether the charges of committing hurt 
against two persons having been charged in 
one charge renders the trial illegal. 
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S. 233 of the Code of Criminal Proce- 
dure provides that for every distinct offence 
of which any person is accused there shall 

be a separate charge. The causing of hurt 

to two different persons are obviously two 

distinct offences and there ought to have 

been m the present case two separate 

charges framed against the petitioner of the 

offences chai-ged under S. 323 of the Indian 
Penal Code. 


The question we have to decide is, 
vvhether the failure to frame two separate 
charges vitiated the trial or whether it was 
merely an irregularity which is cured by 
other sections in the Code. 

^ series of cases in 
his Court that the neglect to observe the 

provisions of S. 233 of the Code renders th^ 
trial illegal. ! 

I need not set out all the cases laying 
down this proposition. It will be sufficient 
to state that they commence with the case 
of Gill Mahomed v. Cheharu Mandai (1) 
^d end with the case of Asgar Ali v. 
Emperor (2). Those cases which are bind- 
ing on us clearly cover the question which 
we have to decide. 

Unless we come to the conclusion that 
matter ought to be refeired to a Full 
Bench, our decision must be in accordance 
with those authorities. 

There is, however, a later decision of 
this Court, Mnsai Singh v. Emperor (3), 
in which a contrary view was taken. With 
all due respect to the learned Judges who 
decided that case, it was not open to then> 
to ignore the previous decisions of the Court 
and to decide that case without reference 
to them. The case of Musai Singh v. 
Emperor (3) does not appear to me on 
consideration to have been well decided. 
The learned Judges observe that in the case 
before them ‘ the defect is one of ‘duplicity’ 
not of misjoinder.” 

In England, however, an indictment is 
said to be ‘ double ’ when an accused has 
been charged with having committed two or 
more offences in one count of the indict- 
ment, This I should have thought was a 
misjoinder. Further, the learned Judges in 
quoting the law in India from the Code of 
Criminal Procedure make, what is to my 
mind, a most important omission. In 
quoting from S. 537, which is the only 




(1) (1906) 10 c. W. N. 53. 

(2) (1913) 40 Cal. 846 = 20 I. C. 609. 

(3) A. I. R. (1914) Cal. 288=22 I. C. 1008 
41 Cal. 66. 
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section (if any) that can remedy a defect 
such as we are at present considering, the 
'learned Judges fail to observe that the 
whole of the section is governed by the 
iwords ** subject to the provisions herein- 
ibefore contained.” This includes amongst 
lother provisions the provisions contained in 
:S. 233 and a neglect of the provisions 
jcontained in that section is not, I think, 
'cured by S. 537. 

Not only do I. therefore, considerthat we 
are bound by the decisions of this Court 
earlier than the decision in the case of 
il/wsai Singh v. Emperor (3) but I approve 
and follow such decisions. In my opinion 
the case of A/nsai Singh v. Emperor ( 3 ) 
was wrongly decided and as it is contrary 
to the series of the earlier decisions of the 
Court we are not bound by and ought not 
to follow it. 

The present Buie ought, therefore, I 
think, to be made absolute and the peti- 
tioner should be re-tried according to law. 

Beachcroft, J. — The charges against the 
petitioner were of rioting and causing hurt. 
The latter charge, which has formed the 
subject of discussion in this case runs as 
follows : — 

'* that you on or about the 5th day of July, 
1914 at Megitala voluntarily caused hurt to 
Khalifa Ahir and Ram Btlas Lai and thereby 
committed an offence punishable under S. 323 
of the Indian Penal Code.” 

This charge and the charge of rioting are 
drawn up on a form with the heading 
“ charges with two heads.” 

The only ground urged by the petitioner's 
Vakil is that the charge above quoted is 
defective and, therefore, on the authority of 
the case of Subramania Aiyar v. 
Emperor (4) the whole trial was bad. The 
learned Vakil also cited five cases decided 
by this Court and one by the Allahabad 
High Court to support his contention. It is 
unfortunate that the Crown has not been 
represented to argue the case before us, yet 
inspite of that fact I feel no doubt whatever 
that the Buie ought to be discharged. 

The five cases of this Court quoted by 
Dr. Dwarka Nath Mitter were the following 
in order of time, (1) Gul Mahomed v. 
Cheharu Mondal (1). The accused was 
convicted on one charge of extorting a 
muchlika and Bs. 25 apparently on 
different dates. The learned Judges held 
that the fact of there being only one charge 
was fatal to the trial, on the authority of 
Subramania Aiyar' s case (4). (2) Johan 

(4) (1902) 25 Mad. 61 =28 I. A. 257 (P. C.). 
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Suhania v. Emperor (5). One churge was 
framed in respect of two attempts to cheat 
on ditterent dates. The learned Judges 
said ” there should have been two charges. 
Under the ruling of the Privy Council in 
Subramani Aiyar's case (4) this would 
seem to be an illegality which vitiates the 
trial and cannot be cured by S. 537.’’ Then 
referring to a case cited by the Deputy Legal 
Bemembrancer, ” this does not relate to a 
defect under S. 233. Criminal Proceduie 
Code, which according to the ruling of the 
Privy Council above referred to vitiates the 
trial.” (3) Ti/akd/iari Das\. Emperor (6). 
In this case two persons were charged in one 
charge for misappropriation of three sums of 
money, collected in accordance with their 
duty from three persons. Apparently it 
was suggested that the money had never 
come into the possession of one of these two 
persons. It was argued that there was both 
misjoinder of persons on the authority of 
Budhai Sheikh v. Tarap Sheikh (7) and of 
offences on the authority of Johan Subarna 
V. Emperor (5) and Gtd A/ahomed v. 
Cheharu Mandat (1). The learned Judges 
remarked that the cases cited carried the 
rule in Subrahmania Aiyar's case (4) to an 
extreme length, but they were not prepared, 
as the case had not been fully argued, to 
dissent from the cases cited. They then 
remarked that the irregularity in procedure 
— it is not clear whether they referred to 
misjoinder of persons, or offences or both — 
had in fact caused a failure of justice and 
ordered a re-trial of the accused separately, 
which suggests that they considered the 
joinder of persons to be irregular. This case 
is certainly not an authority in favoui* of 
the petitioner. Ii is to be noticed that the 
learned Judges did not refer to S. 222, 
Criminal Procedure Code, which might 
have been an answer to the argument of 
misjoinder of charges, the charge being of 
one offence of misappropriation only, though 
three sums' were separately specified. (4) 
Srish Chandra Mukerjee v. Emperor ( 8 ). 
The accused w'as charged with cheating and 
an allegation of delivery of property on three 
different dates was made in one charge. 
Two cases only, those of Johan Subarna v. 
Emperor (5) and Gul Mahomed v. Cheharu 
Mandat (1), were cited, and the learned 
Judges disposed of the case on the authority of 
those cases, without expressing any opinion 

(5) (1906) 10 C. W. N. 520. 

(6) (1907) 6 C. L. J. 757. 

(7) (1906) 33 Cal. 292, 

(8) (1909) 4 I. C. 16. 
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OD the conectness of fhe view propounded 
( 3 ) Asgar Mi v. i, w^eror ( 2 ). The accused 

f'ht* “‘sappropriatiug between 

he _, 9 th May and 4 th December 1911 
a sum of money made up of two sums 

collected between those dates. Harine- 

ton, J.. said the charge was bad in view 
01 h. 233. Coxe, J., said that as the 
charge framed was illegal, the conviction 
could not stand in view o( Subr.^mama 
s case (4). i he authority of this 
case is considerably weakened as the 
learned Judges do not seem to have 
referred to S 222 of the Code of Criminal 
i rocedure and their decision is directlv 
contrary to the decisions in Sam.ruddin 
Sarkar v. hibaran Chandra Ghose (9) and 
Sat JVarain Tewari v. Emperor (lo) In 
all three cases there was a charge of* mis- 

• ^ I 4 p sum and it is 

immaterial whether that sum is made un 

of several smaller sums or not. 

In only one of these five cases, the 
:»econd, was the Crown represented 
The case in the Allahabad High' Court 
li* that of Emperor v. Fatlu (n). The 
accused were charged with committing 
dacoily and it was alleged that they 
looted the houses of three, if not four 

persons on one night. Stanley C T ’ 
remarked- ’ 

Their Lordships of the Privy Council have 
held in the recent case of Suiramnnia ^,yar y 
/.mprrorU) that the disregard of the express 

Criminal I rocedure was not a mere irregularity 
such as could be remedied by S. cry tiul was’ 
aJtogether illegal." ^ 

It will be noticed that in two of the 
above six cases the Privy Council is 
represented as having decided that a 
defect under S. 233, Criminal Procedure 
Code. IS fatal to the trial. In my opinion 
that IS too broad a generalization of 
what their Lordships said. They in 
eiTecl decided that a disregard of the 
.second part of S. 233, by joining charges 
beyond the limits specified in S. 234 
vitiated the trial. A reference to the 
judgment itself will show that their 
Lordships made no mention of S. 233 
Criminal Procedure Code. The head- 
note of the report does, it is true, say 
that one of the counts of the indict- 
ment contravened the provisions of 

■ ^ ^ 34 * hut the judgment 

Itself from beginning to end deals with 

(9) (1904) 31 Cal. 928. 

<io) (1905) 32 Cal. 1085. 

<M} (1904) 26 All. 195. 
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®«ction alone. 
I he criticism, m the last paragraph of 

the judgment, of the decision of this Court 

in In the matter of Abdur Rahman (12) 

have reference to S. 234 only, as in that 

case there was a joinder of offences not 

coni^mitted within the space of t2 months. 

Lord ® frequently quoted, 

the L- C-. "’ho also delivered 

case W n Aiyar's 

<• w V. Leathern 113)- 

'"'■St be read as applic- 

LsLeri t “ 

litv nf ^ proved, since the genera- 
fonnd h expressions which may be 

found there are not intended to be exoosi- 

fhe^ras b the particular facts of 
be found" expressions are to 

for what * ^‘''seis only an authority 
deny ^ entirely 

tion th t ® proposi. 

‘lorn iL ’ logically 

wh^r°h"th'"i''’°*® cases in this Court in 

.t". 7"''°" that a defect under S. 233 

themsHv^^b''^*^’!' ^^^ey have considered 
case (a) Subramania Aiyar's 

levrned ■ T greatest respect for the 

decisions P^^t *" those 

Sion nf that the deci- 

r tv for ^ "°t an autho- 

ritj forthe proposition stated. 

I hough a decision even of the Privy 

den'id"' ‘‘othority only for what it 

I ^rd h"’ of their 

have h T °tdinarily considered to 
have binding force in this country. But 

yfiiine" ^ ** tlccision in Subramania 

result not an authority on the 

a disregard of the first part of 
233. Criminal Procedure Code, but the 

^^'Pressions ” used in 
me judgment does not even bear on the 
question. Dr. Dwarka Nath Mitter relies 
especiallyon the sentence— “ Their Lord-! 
ships are unable to regard the disobedi- 
ence to an express provision as to a mode 
01 trial as a mere irregularity.” But this 

"ttist be read with the one im- 
mediately following it which limits its) 
app ication to the case where charges arej 
rie together which the law expressly says 
shall not be tried in the same trial. Nor can' 

(12) (1900) 27 Cal. 839. 

c. 495=70 I.. J. P.C. 76=85 
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Ithe words ** mode of trial ” in that sen- 
tence have reference to the formal detect 
of drawing up one charge instead of two. 
The drawing up of the charge is, of 
course, part of the trial, but the words 
“ mode of trial ’* have reference to the 
constitution of the trial, and when their 
Lordships speak of “ disobedience to an 
express provision as to a mode of trial,” 
they do not refer to a formal defect in 
the proceedings in a trial which is 
properly constituted. That the present 
accused could be tried at one trial for 
the offence of rioting and two offences 
of causing hurt is not and cannot be 
disputed. 

If then Subramania Aiyar's case (4) is 
not to be regarded as an authority for the 
proposition advanced for the petitioner, is 
the defect in the charge curable? For 
an answer to this question the cases cited 
do not help us, as the learned Judges 
did not consider the question apart from 
the case of Subramania Aiyar v. 
Emperor (4). 

I The object of S. 233 is two fold: in 
thertrsi place, to give an accused person 
'notice of the charges which he has to 
jmeet, in the second, to see that he is not 
^embarrassed by having to meet charges 
in no way connected with one another. 
Where the offences form part of the 
same transaction the law allows them to 
!be tried together ; in such a case the 
accused is not likely to be embarrassed or 
jthe Court confused. The first part of 
jthe section isdesigned to give the accused 
inotice of the charges against him. The 
object is that he shall not be convicted 
tof an offence of which he has not been 
charged. This object is not frustrated, 
and the accused is not prejudiced, if the 
laccusations against him are written in 
|One sentence or on one sheet of paper 
instead of in two sentences or on two 

I • 

sheets of paper. 

Fhis was in effect the view taken in 
the case of Afoharuddi Malita v. Jadu 
Nath Mandul (14) in which three charges 
of theft were included in one formal 
charge, the persons from whose fields the 
thefts had been committed being differ- 
entiated by the letters (a), (b) and (c). 
The accused were convicted and separa- 
tely sentenced for three offences of theft. 
Even though they were charged with 
having committed “ an offence,” they 


were convicted of three offences. The 
learned Judges held that this was an 
error of form and not of substance, an 
irregularity and not an illegality. 1 hat 
the Pleaders consented to the joint trial 
of three persons does not affect the 
case. It does not touch the present ques- 
tion which is as to the misjoinder of^ 
charges and not as to the misjoinder of 
persons, and in any case it is open to 
question whether consent of Pleaders 
could validate a trial which was illegally 
constituted. 

'Phe learned Judges also distinguished 
the case from that of Gul Mahomed v. 
Chcharu Mandal (i), on the ground that 
in that case the two offences were distinct 
and committed at different times. 
Whether or not this distinction be a 
sound one, it will also apply to the 2nd 
and 4th cases which I have referred to 
above. If the distinction was good in 
Moharuddin Malita v. Jadu Nath Man- 
dul (14) it is good in the present case. 

The mere fact that the letters (a), (6) 
and (c) were used in Moharuddin Malita 
V. Jadu Nath Mandul (14) does not really 
distinguish that case from this : here 
both persons assaulted are named ; the 
irregularity in that case was really greater 
than the irregularity in this, for in that 
case charged with one offence, though 
there were in fact three offences, they 
were convicted ol three ; in the present 
case, charged with one offence, though 
there were in fact two, the petitioner had 
been convicted only of one offence though 
the facts found amount to two. 

The result of this review is that of the 
five cases of this Court cited for the peti- 
tioner, three have been distinguished in 
another case on grounds applicable to 
this and the authority of the other two, 
as I have already pointed out, is con- 
siderably weakened by other considera- 
tions. 

In the case of Mtisai Singh v. Em- 
peror (3) an accused was charged with 
having cheated three different persons 
and caused them to deliver to him three 
sums of money, three distinct offences 
of cheating, but there was only one 
charge under S. 420, Indian Penal 
Code, covering the three different acts. 
It was held that the charge was de- 
fective for duplicity and not misjoinder 
and the case of Subramania Aiyar v. 
Emperor (4) now quoted against such 
a charge was referred to by the learned 


(14) (1907) II C. W. N. 54. 
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Judges as not affecting such a case. 
1 he case of SnsA Chandra Mukerjee v. 

the Rule m that case, but the Rule was 
discharged, the defect being treated 

merely as an irregularity. The learned 

Irocedure Code. It may be inierestina 
to note that the learned Vakil who now 
appears fcr the petitioner appeared in 
that case to support the e.Yactly opposite 
contention. He has not attempted to 
distinguish that case from this. 

If the view be correct that no departure 
from the strict letter of the law can be 

ni? r’oyo "■regularity, but is an 

egality, it is difficult to see what kind 
of case IS provided for by the phrase 
irregularity in the charge” in S ct- 
for unless there has been a departure ^ 
some kind from the strict letter of the 

law, It is clear that there has been no 
irregularuy. Dr. Dwarka Nath Mitter 
suggested two instances of what would 
be merely an irregularity (,) where the 
name of the accused or of the person 
against whom the offence was committed 

charge, (2) where the common object is 
not specified in a charge of rioting. 

Obviously the first is not an instance 
of irregularity, it is either an omission or 

f,?r h of "'hich are also provided 

for by b. S37. The second is also an 

omission and if the common object is 

one of the particulars required by S. 222 
to be given in the charge, then S. 22s 
would cure the defect and recourse to 
o- 537 would be unnecessary. That 

»oree other 

State or things. 

What is the effect of the words “subject 
to the provisions hereinbefore contained’' 

>n ^- 537 ? I do not think it can possibly 
be taken to be that the section is to have 
no application if there has been any 
departure from any of the previous 
sections of the Code. Such an interpre- 
tation would render the words “error 

omission or irregularity in 

other proceedings abso’lutely 

nugatory. The Code is exhaustive as to 
procedure. I think the opening words of 
the section must be read as having 
reference to Ss. 529 to 536. The Chapter in 
which these sections are included is headed 

to 536 deal directly with the effect of vari- 
ous irregularities including some cases of 


1 » 1 & 


want of jurisdiction. In some cases, the 
irregularity is fatal in others not. Then' 

which IS, however, limited by the foregoing! 
sec 10ns in the same Chapter, In one of thf 

sections before S. 537, vt2., s. 535 is a 

provision that the absence of a cLrge 

h has°iV?"''t‘‘'‘‘‘" Pt-oMedings, unie!s 
has in fact occasioned a failure of 

justice. So that in the present case if no 
framed, a conviction under that section, 

won ri «nder that section, 

would not have been invalid unless there 

had been an actual failure of justice 

In view of that section, aparl from 

S 3 ,, It is difficult to see how the peti- 

becal's! that the trial is bad 

two ' charge instead of 

can be supported. 

curi^r'^’i!'' '^possible to define ac- 
curately what IS meant by “ irregularity” 

cnrh ' undesirable to attempt 

such a dehn.t The Judicial Committee 

itself, ‘ Pf ‘be section 

It.self sufficiently shows what was meant. ” 

1 he Illustration shows that where a signa- 
ture by a Magistrate is required, a signa- 

So th’V’k ® irregularity.! 
Le directed to be 

• . thing is in effect done but 

tn -1 ^ ^'rong way, the error amounts onlyi 

Ann? ^iud not an illegality. 

Applying this test, what does S. 233 in' 

ettect require and what has in effect been 

i he section requires that a 
son IS to be informed by a charge of 
every offence in respect of which he is 10 
twn * Treating the charge as one of 
Aff ^ of Causing hurt, he has in 

effect been told that he is to be tried for 
causing hurt to two persons named. The 
€cessary information has been given to 
im, but in the wrong way, it has been 
given in one sentence instead of in two. 

f have discussed the case up to this 
point as if the accused had really been 
with two offences in one charge, 
a being the footing on which it was 
argued by Dr. Dwarka Nath Mitter, and 
an the cases cited on behalf of the peti- 
loner to which I have referred, appear to 
have been treated on that footing. But 
in the present case though acts amount- 
ing to two offences of causing hurt are 
alleged, the charge is only of one offence, 

Magistrate had considered that 
the hurt caused to two persons amount- 
ed only to one offence. Not only is 
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this indicated by the wording of the 
charge itself, but support is lent to this 
view by the fact that the charges are 
drawn on a form headed " charges with 
two heads.” one is the rioting charge, 
the other the charge of causing hurt. 1 he 
conviction is also on that footing. 1 he 
cases of Gul Mahommid v. Chehani 
Mandal (i). Johan Subarna v. Emperor (s) 
and Srish Chatidni Mukerjee v. Empe- 
ror (s) could not have been treated on 
that footing, as in those cases the acts 
alleged were committed on difterent occa- 
sions and not as here at the same time. 

Now it is somewhat surprising to me 
that an accused should be allowed to 
s<iy ♦ 

“I have been charged with and convicted of one 
offence but. as I ought to have been charged 
with and convicted of two. the whole proceedings 
are bad,’' 

and unless the law on the subject is very 
clear, I should be unwilling to attribute 
to the Legislature the intention of allow- 
ing him to say any such thing. 

If the charge is treated as one of one 
offence only, the Magistrate has merely 
told him that causing hurt to two persons 
amounts to one offence, whereas he might 
have charged, convicted and sentenced^ 
him for two. In such a case the provi- 
sions of S. 233 ^lave not been contraven 
ed, for the accused is in effect accused 

lot one offence only. 

Whether the charge is treated as one 
of two offences or one, the result is the 
same. In one case, I prefer the view taken 
in ]\Joharuddi Malita v. Jadu Aath 
Mandul (14) that the error is one of form 
and not of substance and that taken in 
Musai Singh v. Emperor (3) to that taken 
in the cases cited on behalf of the peti- 
tioner. In the other, the provisions of 
S. 233 have hot been contravened. 

To recapitulate, I am of opinion (i) 
that the case of Subramania Aiyar v. 
Emperor (4) is not an authority for the 
proposition that failure to observe the 
first part of S. 233 is fatal to the trial, 
(2) that if we are merely to follow autho- 
rity, we must follow Moharuddi MalUa 
v. Jadu Nath Mandul (14) in which the 
learned Judges made it a distinguishing 
feature that the offences were committed 
on the same occasion^^a distinction 
which applies to the present case, and in 
view of that distinction the cases cited 
by the petitioner do not apply, (3) 
if Moharuddi Malita v. Jadu Na/h 
Mandul (14) is not distinguishable from 


the other cases, it is a more correct 
interpretation of S. 537 than the other 
cases, which do not discuss S. 537, (4) 
that if petitioner had been convicted of 
one or two offences under S. 323 without 
any charge at all. the defect would not in 
view of S. 535 have been necessarily 
fatal, much less ran it be where in fact 
there has been a charge under S. 323, (5) 
that if the case be considered from the 
point of view that the petitioner has been 
accused of only one ofleiice, though the 
facts alleged amount to two offences, 
there has been no contravention of S. 233. 

In dealing with the case 1 have not 
referred to Knglish cases, as reliance on 
cases decided under the Criminal Law of 
England is liable to mislead, though such 
cases may sometimes be useful as illus- 
trating principles. Even in that strong- 
hold of technicality the joining of more 
charges than one in one count has been 
held not to be a fatal defect. In the case 
of Beg. V. Giddins fis) the prisoners were 
charged in one count of assaulting two 
persons and of stealing from those 
persons. Objection was taken before 
trial, Tindal, C. J., decided that Counsel 
for the prosecution was not to be put to 
elect on the ground that “ it was all one 
act and one transaction.” It is noticeable 
that this in effect was the ground on 
which the learned Judges who decided 
Moharuddi Malita v. Jadu Nath Man- 
dul (14) distinguished it from the case of 
Gul Mahomed v. Cheharu Mandal (i). 

In a recent case, the case of Eex. v. 
James Andrew Thompson (16), the Court 
of Criminal Appeal refused to interfere in 
the case of a conviction, where there were 
two counts in each of which a number of 
offences were alleged. The indictment 
was bad, but it was held that the appel- 
lant had not in fact been prejudiced, as in, 
the deposition and at the trial offences 
were proved on specific dates. The 
decision proceeded on one of the sections 
of the Criminal Appeal Act, which in 
effect provide.^ what is provided by 
S. 537, Criminal Procedure Code. 

In conclusion I may mention that it 
would be difficult to find a case where 
a mere technicality, if upheld, would 
lead to more absurd results than in- 
this case. The petitioner has been sen- 
tenced to six months’ imprisonment under 

(15) (*842) Cor. & Mar. 634. 

(16) (1914) 9 Cr. App. Rep. 252=85 L.J.K> 
B. 643 = 2 K.B. 99 = 110 L.T. 272. 
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S. 147 and to two months' under S. 323. 
1 he sentences are to run concurrentlj', 
yet because he has been charged 
on only one charge instead of two 
under S. 323 the trial in respect to 
the charge of rioting also is to be held 
invalid, though it would have been un- 
affected if there had been no charge and 
no conviction at all under S. 323. 

I think the Rule should be discharged 
and the petitioner committed to jail to 
serve out the rest of his sentence. 

This Rule again came up for hearing 

before Sharfuddin, J,, who delivered the 
following 

Judgment. — This is a reference made 
to me under S. 439 read with S. 429 
■of the Code of Criminal Procedure as 
Fletcher and Beachcroft, JJ,. were divid- 
ed in opinion as to the interpretation of 
the first portion of S 233 of the Code. 

I he facts so far as are necessary for 

the purposes of the present reference are 
these : 

There was rioting in which hurt was 
caused by one Ram Subhag Singh to two 
men. named Khalifa Ahir and Ram Belas 
Lai. The petitioner was charged with 
rioting and with hurt caused by him to 
the above-mentioned two men. The 
^tter charge is under S, 323, Indian 
Penal Code. 

I he second head of the charge is in 
the following terms : 

.l ' on or about 

the 5th day of July, 1914 at Mafitala, appertain- 
ing to J/c>uza Bangra, voluntarily caused hurt to 
Khalifa Ahir and Kam Helas Lai, and thereby 
comrnuted an offence under S. 323 of the Indian 
Penal Code* etc. etc.” 

Ram Subhag Singh, the petitioner, 
having been found guilty of both the 
charges, was convicted and sentenced. 
He moved this Court and obtained a 
Rule in the following terms : — 

“ Let the record be sent for and a Rule 
issue calling on the District Magistrate to show 
cause why the conviction and sentence passed 
upon the accused should not be set aside or why 
such other orders should not be passed as to 
the Court may seem fit and proper.” 

The above is an open Rule, but the 

present reference relates to the first ground 

taken in the application for revision, and 

that ground is that the joinder in one 

charge of two distinct offences of causing 

hurt to two distinct individuals was an 

illegality which was fatal to the whole 
trial. 

The difference between the two learned 
Judges of the Bench that heard the Rule 


is as to whether the first portion of S. 233, 
Criminal Procedure Code, is so impera- 
tive as to render the whole trial null and 
void for the reason that the direction 
enjoined therein has been disobeyed, and 
also as to whether the omission com- 
plained of is curable by 8.537 of the 
Code. 

S. 233 of the Code enacts : 

/(?r every distinct offence of which any person 
ts accused, there shall be a separate charge, and 
every such charge shall be tried separately except 
in the cases mentioned in Ss. 234, 235, 236 and 

239* 

For the purposes of the present refer- 
ence I am concerned with that portion of 
the section which I have italicised and 
which refers only to the framing of the 
charge. 

In the present case the accused was 
charged in one count with having caused 
hurt to two men. On behalf of the peti- 
tioner it has been contended that a dupli- 
cation of two charges in one count was 
not a mere irregularity which could be 
cured by S. 537 of the Code ; and that 
the omission was an illegality in the 
mode of trial and in disobedience of an 
express direction of law and that by 

reason of this disobedience the whole 
trial vitiates. 

537 enacts : 

subject to the provit-ions hereinbefore con- 
tained, no finding, sentence, or order passed by 
a Court ofcompetent jurisdiction shall be revers- 
ed or altered under Chapter 27, or an appeal or 
revision on account ; — 

(/j) of any error, omission, or irregularity in 
the complaint, summons, warrant, charge, pro- 
clamation, order, judgment or other proceedings 
before or during trial, or in any inquiry or other 
proceedings under this Code, or 

(3) of the want of or any irregularity in any 
sanction required by S. 195, or any irregularity 
in proceedings taken under S. 476, or 

(c) of the omission to revise any list of jurors 
or assessors in accordance with S. 324, or 

(d) of any misdirection in any charge to a 
Jury unless such errors, omission, irregularity, 
want or misdirection has in fact occasioned a 
failure of justice. 

Explanation : — In determining whether any 
error, omission or irregularity in any proceeding 
under this Code has occasioned a failure of 
justice, the Court shall have regard to the fact 
whether the objection ould or should have been 
raised at an earlier stage in the proceedings.” 

For the purposes of the present refer- 
ence, I am concerned with Clauses {a), 

(6), {d) and the e.xplanation. The above 
section^ is prefixed by the qualifying 
words subject to the provisions herein- 
before contained.” A question arises 
as to whether these qualifying words 
refer to the part of the Code which 
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precedes S. 537 or they refer only to the 
Chapter where this section finds a place. 
The question has been raised, though not 
expressly decided, whether the provisions 
referred to are the provisions of the entire 
Code preceding this section or only the 
provisions of Chapter XLV where this 
section occurs. The former view was 
adopted in the case of JRaJ Chunder 
Mozumdat v. Gour Ghunder Moznru- 
dar {17) and in the case of Nilratan Sen 
V. Jogesh Chundra Bhaitac/iarjee (18), and 
the latter view was put forward by the 
referring Judges in the case of In the 
mailer of Abdur Rahmaji (12) but the Full 
Bench did not decide the question. 

To my mind it is clear, from the word- 
ing of Clause (b) of S. 537 and the expla- 
nation attached to it, that the qualifying 
words “ subject to the provisions herein- 
before contained ” do not refer to the 
entire Code that precedes that section, 
because if those qualifying words referred 
to all the sections of the Code preceding 
S* S37, the Clause (6) of the section would 
become meaningless or inoperative. Take 
the case of giving false evidence in a 
Court under S. 195, Clause {d) of the 
Code no Court 

“ shall take cognizance except with the pre 
vious sanction or on the complaint of the Court 
where the offence was committed or some other 
Court to which such Court is su’oordinate.” 

If the qualifying words in S. 537 were 
to be interpreted in the manner suggested 
by the learned Vakil for the petitioner. 
Clause (6) of S. 537 would conflict with 
that interpretation. If the qualifying 
words refer to the entire Code preceding 
the section, it would mean that trial of an 
accused for giving false evidence without 
a sanction previously obtained would be 
altogether null and void and S. 537 
would not be able to cure the defect ; 
but Clause (6) distinctly provides that in 
such a case, S. 537 can cure the defect 
if there has not been a failure of justice. 

If the words “ subject to the provisions 
hereinbefore contained” referred to all 
the preceding sections of the Code, then 
an omission to sign a warrant cannot be 
cured by this section. S. 75 of the Code 
requires a warrant of arrest to be in 
writing and to be signed by the presiding 
officer. The words used in that section 
are “shall be in writing, signed by the 
presiding officer.” Clause (a) of S. 537 

(17) (1895) 22 Cal. 176. 

(18) (1896) 33 Cal 983. 


provides that an omission in a warrant 
is curable by that section under certain 
circumstances. i’here is only one illus- 
tration attached to this section, which is 
this, 

“ A Magistrate being required by law to sign 
a document signs u by initials only. This is 
purely an irregularity, and does not afiect the 
validity ol the proceeding.” 

S. 08 requires certain formalities with 
regard to summons and the word used is 
“shall.” but iiaving regard to the new 
and the only illustration to S. 537 of the 
Code, it is purely an irregularity and 
cannot, therefore, afiect the validity of 
the proceeding. 

In the present case the objection that 
the charge has not been framed in 
accordance with the provisions of S. 233 
of the Code was never taken before the 
matter came to this Court. In deter- 
mining whether the omission complained 
of has occasioned a failure of justice, I 
must have regard to the fact whether the 
objection could or should have been 
raised at an earlier stage in the present 
proceeding. 

If by the duplication of the charges 
the petitioner was embarrassed, he should 
have objected to the form of the charge 
when it was read to him. 

On behalf of the petitioner reliance 
has been placed on the case of Subra- 
mania Aiyar v. Emperor (4) and some 
other cases that followed that Privy 
Council case. The later cases I propose 
to discuss later on. At present I think 
it necessary to examine the judgment of 
their Lordships of the Privy Council 
and find out from it whether their Lord- 
ships held therein that a disobedience 
to the direction contained in the first 
portion of S. 233 is an illegality not 
curable by S. 537. 

The head-notes that prefixed the 
judgment of the Lordships are incorrect. 
Those head-notes are to the following 
effect: 

” The appellant was tried at the Criminal 
Sessions of the High Court and convicted on 
an indictment, the first count of which contraven- 
ed the provisions of Ss. 233 and 234 of the Code 
of the Criminal Procedure (which provide that 
every separate offence shall be charged and 
tried separately, except that there offence.s of 
the same kind may be tried together in one 
charge if committed within the period of one 
year), and did not fall within the provisions of 

235 (0 (which provides that if, in one series 
of acts so connected together as to form the 
same transaction more offences than one are 
committed by the same person, he may be 
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charged with, and tried at one trial for every 
such offence). On a case certified under 
Article 25, Letter^ Patent, and heard by the Full 
Court, it was held by the majority of the Court 
that the union 01 the first count with the others 
made the whole indictment bad for misjoinder, 
but ihat it was open to them to strike out the 
first count rejecting the evidence with regard 
to it. and deal with the evidence as to the 
remaining counts of the indictment. This was 
done, with the result that the conviction was 
upheld on one count only the sentence being 
reduced. Held by the Judicial Committee that 
the disregard of an e.^press provision of law as 
to the mode of trial was not a mere irregularity 
such as could be remedied by S. 537 of the 
Criminal Procedure Code, buch a phrase as 
“ irregularity ” is not appropriate to the illegali- 
ty of trying an accused person for many different 
offences at tlie same time, and those offences 
being spread over a longer period than by law 
could have been joined together in one indict- 
mtnt. Norcould such an illegal procedure be 
amended by arranging afterwards what might or 
might not have been properly submitted to the 
Jury. To allow this would leave to the Court 
the function of the Jury, and the accused would 
never have been really tried at all upon the 
charge afterwards arranged by the Court. The 
trial having been conducted in a manner prohi- 
bited by law was held to be altogether illegal 
and the conviction was set aside ” 

1 have reproduced above the whole of 
the head-notes as I consider it of serious 
importance. I rind, on comparing them 
■with the judgment, that these head-notes 
contain more than what was held by their 
J.ordships of the Privy Council, and in 
order to do this, it is, I think, necessary 
to mention here in some details the facts 
of that case. In that case the appellant 
was tried on an indictment in which he 
was charged with no less than forty-one 
acts, those acts extending over a period 
of two years. Their Lordships held this 
to be in contravention of the provisions 
of S. 234 of the Code (which provides 
that a person may only be tried for not 
more than three offences of the same kind 
if committed within a period of twelve 
months). 

rheir Lordships’ views as to the scope 
of S. 537 of the Code as I make out are 
these : — 

When a person was tried for 41 offences 
in direct contravention of the provisions 
of S. 234, their Lordships observed 
that the mischief sought to be avoided 
by the section having been committed, 
“the effect of the multitude of the 
charges before the Jury has not been 
averted by dissecting the verdict after- 
wards and appropriating the finding of 
guilty only to such parts of the written 
accusation as ought to have been sub- 


mitted to the Jury. It would in the first 
place leave to the Court the function of 
Jury and the accused would never have 
really been tried at all upon the charge 
arranged afterwards by the Court.” Their 
Lordships did not regard this as curable 
t>y S. 537. The following remarks by 
their Lordships manifestly indicate that 
the illegality referred to was an utter dis- 
obedience of the law as contained in 

S. 234 of the Code. Those remarks 
are : — 

■ Their Lordships are unable to regard the dis- 
obedience to an express provision as to a mode 
of trial as a mere irregularity. Such a phrase as 
irregularity is not appropriate to the illegality 
of trying an accused person for many different 
offences at the saxue time and those offences 
being spread over a longer period than by law 
could have been joined together in one indict- 
ment.*’ 

1 he case before the Privy Council was 
not that any provision of the S. 233 was 
contravened. The only question before 
their Lordships was whether the mode of 
trial in which one indictment contained 
41 Acts, spread over a period longer than 
12 months, was or was not illegal by 
reason of the provisions of the S. 234 of 
the Code. 

For the above reasons, I am of opinion 
that the head-notes, prefixed by the 
reporter, are misleading in so far as 
reference is made therein to the S. 233 
of the Code. 

During the course of arguments a 
number of authorities has been referred 
to in support of the contention that a 
disobedience of the first portion of 
S. 233, Criminal Procedure Code, is an 
illegality which vitiates the whole trial 
and not a mere irregularity curable by 
S- 537 of the Code. 

I propose now to discuss the other 
authorities refeired to during the course 
of argument in order to point out, assum- 
ing the correctness of the views express- 
ed therein, that the facts of these cases 
were different from the facts of the 
present case : 

(i) In the case of Gul Mahomed v. 

C/teharu Mandal (i) the charges were : — ' 

1st. “ That you, on or about the 15th or i6th 
day of January, 1905, at Khayarbari committed 
extortion of ^muchilika and of Rs. 25 respective- 
ly, from Cheharu Mandal and thereby committed 
an offence punishable under S. 384, Indian 
Penal Code.” 

2nd. ‘‘ That you, on or about the 15^^ of 
January, 1905 at Khayarbari assaulted Cheharu 
Mandal and thereby committed an offence under 
S. 352, Indian Penal Code.” 
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In the above case the accused was 
convicted under Ss. 384 and 352, Indian 
Penal Code. The convicted person 
obtained a Rule from this Court. When 
the Rule came on for hearing Crown was 
unrepresented. This Court held that, 
assuming that these charges arose of one 
and the same transaction, and that the 
claim for Rs. 25 did not constitute extor- 
tion, a neglect to observe S. 233, Criminal 
Procedure Code, must be pronounced to 
be fatal to the case according to the rul- 
ing in Suhramania Aiyar v. Emperor (4), 
because under that section there should 
have been a separate charge for the dis- 
tinct offences. 

Apparently, no doubt, the above autho- 
rity is in support of the contention that 
to charge the accused in the present case 
for two acts of hurt caused by him on 
two different persons in one indictment was 
in direct contravention of the provisions 
of S. 233, Criminal Procedure Code. In 
this reported case, it must be remember- 
ed that the charges, as framed, referred 
to acts of the accused on tw’o different 
dates ; it is possible, therefore, the accus- 
ed may have been embarrassed in meeting 
with such a charge. In the present case, 
however, there was one rioting in the 
course of which the accused is said to 
have caused hurt to two men simul- 
taneously or almost simultaneously, and 
during the whole trial he never objected 
to the alleged misjoinder of the charges ; 
on the contrary, he by examining wit- 
nesses for the defence indicated that he 
was not embarrassed at all. 

What the Privy Council has prohibited 
is any contravention of any mode of trial 
laid down expressly by the law. I'o 
charge an accused person with two acts 
oommitted in one and the same trans- 
action and committed simultaneously or 
almost simultaneously is a matter which 
was not before their Lordships of the 
Privy Council. The only passage in their 
Lordships’ judgment which may be con- 
.strued to have any reference to S. 233 of 
the Code is this : “ the policy of such a 
provision (joinder of charges of more than 
three offences committed within a year) 
is manifest and the necessity of a system 
of written accusation specifying a definite 
criminal offence is of the essence of 
Criminal Procedure.” At the time, w'hat 
was present before their I^ordships was 
that 41 acts committed within the space 
of more than 12 months were included in 


one charge. I am of opinion that the 
above quoted passage is not in reference 
to S. 233, but is in reference to S. 234 
of the Code. 

(2) Another case cited on behalf of the 
petitioner is the case of Tilakdhari Das v. 
Emperor ( 6 ). In this case the Crown was 
unrepresented. 

The facts of this case were : — 

The petitioners were in the employ of 
the Darbanga Raj, Tilak Uhari being the 
patwari, Chaman Missir a raiyaL It 
was the duty of the patzvari to collect 
rents from the raiyats and to account for 
their collections. 'I'hey collected three 
sums of money, namely, Rs. 2-12 from a 
tenant by the name of Kirty Jha and 
Rs. 6-4 and Rs. 1-4 from another tenant 
called Bhatoo Thakur, all the three items 
being collected on one and the same 
date, the 30th Bhadra, 1312. The Sub- 
Divisional Magistrate of Madhubani con- 
victed the petitioners under S. 408, 
Indian Penal Code, in respect of all the 
three items and sentenced them to certain 
terms of imprisonment. The charge as 
framed was as follows : — 

‘‘That you, on or about the 30th Bhadrn, 1312 
fasli, at Pariharpur, being in service of the 
Maharaja of Darbhanga and entrusted with the 
duty of collection of rents from the raiyats oi 
Pariharpur and being in charge of the collection 
of monies, dishonestly misappropriated three 
sums of collection money, viz. — (i) Rs. 2 12, 
realised from Kirty Jha; (2) Rs. 6-4 from Bhatoo 
Thrtkur and Ks. 1-4 from Bhatoo Thakur on 
30th Bhadra^ 1312, as shown in 3 receipts, and 
thereby committed an offence punishable under 
S. 408, Indian Penal Code.” 

The observations made by Caspersz, J., 
sitting with Chitty, J., are important 
as they distinguish that case from the 
present case. Their observations are: — 

‘‘The authorities we have cited doubtless 
carry the rule laid down by their Lordships of 
the Privy Council in the case of Subramunta 
Aiyar v. Emperor{^) to an extreme length. But 
we are not prepared, as at present advise, and in 
a case which has not been fully argued (Crown 
was unrepresented), to dissent from the cases to 
which oui attention was called. We are of 
opinion that the irregularity in the procedure 
of the Sub- Divisional Magistrate is not an irre- 
gularity such as can be cured by the provisions 
of b. 537 of the Criminal Procedure Code. We 
rather think that the irregularity has in fact 
occasioned a failure of justice and that the 
petitioner should be re-tried on charges properly 
tramed. There should be separate charge for 
each distinct offence as provided by S. 233, 
Criminal Procedure Code. The two petitioners, 
being accused of different offences committed 
in different transactions relating to different 
raiyats, should be tried separately.” 
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Irom the above remarks, it is clear 
that the omission to frame separate 
charges in that case was treated as an 
irregularity and not as an illegality. 
Separate trial and distinct charges were 
ordered, but not in consequence of an 
illegality, but in consequence of an 
irregularity which had occasioned a 
failure of justice. 

{3) The third case cited was the case 
of Budhai S/ieikh v. Tarap S/ieikh (7). 
The facts of this case were these: — 

Certain amount of linseed was looted 
on the 22nd February, and certain tobacco 
on the 23rd February by an unlawful 
assembly consisting of the same persons, 
of whom the petitioner was the leader. 
It was held that the events of the two 
different dates were not part of the same 
transaction and the trial was bad under 
S. 239, Criminal Procedure Code, and 
S. 234 of the Code by its term, referred 
to the case of a single accused, and is 
not applicable where several persons are 
jointly tried under S. 239 of the Code. 

It is important to note that the facts 
discussed in this reported case do not 
disclose that the provisions of the S. 233 
had been contravened. 

(4) The fourth case cited is the case of 
Srish Chandra Mukerjee v. Emperor (8). 
The charge in this case referred to was of 
three acts of cheating, f.e., in July, in 
-\ugust, and in October, or in November. 

1 his Court held that the charge was bad. 
Here also there were three different trans- 
actions and on three different dates. From 
the report it appears that this Court looked 
into the evidence on the record of that 
case, as I find in the judgment of that 
case the following passage : — 

"The only question is whether we should send 
back the case for re-trial. We think, in thecircum- 
stances. It would be highly unprofitable to do so, 
and especially having regard to the evidence 
brought to our notice and to the statement elicited 
from Girish Chandra Ghosh in re-examination.” 

The conviction for the above reason was 
set aside. 

It appears from this reported judgment, 
the learned Judges had relied on the case 
of Johan Suharna v. Emperor (5). 

(5) The fifth case cited was the case of 
Asgar Alt v. Emperor (2). The charge in 
this case was to the following effect : — 

That you between the Jaista, 1318 B.S. 
(29th May, 19II) and the A f'tahayau, I7i8 

B. S, {4th December, 1911) at Raman Ethernagar 
being entrusted with the collection made on 
account of chaukidari tax, in your capacity of a 
public servant as a collecting panchayat of Union 
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\ I of the Thana Dumkul, dishonestly misappro- 
priated a total sum of ten annas and six pies 
(10 annas 6 pies), to wit. a sum of four annas 
SIX pies collected from Atal Mistri between the 
15th ya/sfa. 1318 (29th May, 191 1 ) and the 4th 
bhadra, 1318 list August. 1911) and a sum of six 
annas collected f^rom Rajni Nath between the 
20th Asarh.i^x^ (5th .May. iqi i) and the 18th 
A^^rahan, 13,8 (4th December, igu) and thereby 

committed an offence under S. 409, Indian Penal 
Code. 

It was held that a single charge relat- 
ing to se\eral distinct offences was illegal 
under S. 233, Criminal Procedure Code, 
there should have been a separate head 
of charge for each of such offences. The 
case of Subramania Aiyar v. Emperor (4) 
was relied upon. 

I consider, however, the charge as 
framed was perfectly correct and in strict 
conformity with the provisions laid down 
in S. 222, Clause (2), Criminal Procedure 
Code, which enacts that 

when the accused is charged with criminal 
breach of trust or dishonest misappropriation of 
money. It shall be sufficient to specify the gross 
sum in respect of which the offence is alleged to 
have been committed, and the dates between 
which the offence is alleged to have been com- 
mitted, without specifying particular items or 
exact dates and the charge so framed shall be 
deemed to be a charge of one offence within the 
meaning of S. 234, provided that the time in- 
cluded lietwcen the first and last of such dates 
snail not exceed one year.” 

There are other cases also in which it 
was held that ^ duplicity in the charge 
\ itiates the trial and those cases appear to 
have followed the case of Subramania 
Aiyar v. Emperor (4) as reported in the 
head-notes. I have already pointed out 
that this Privy Council authority has no 
reference to S. 233 of the Code. 

Now' I desire to discuss the question 
of duplication. There is an authority of 

namely, the case of Musai 
Singh y.Em2)er or (■^) in which the facts 
were similar to the facts of the present 
case, and it was held that this w’as a 
mere duplicity w’hich had not occasioned 
any failure of justice. The learned Judges 
w’ho decided that case refused to interfere. 

1 he learned \ akil for the petitioner 
admitted that he could not distinguish 
the facts of this reported case from the 
facts of the present case. 

There is no doubt that according to 
the general principle a duplicity of the 
charge is not allowed. The indictment 
must not be doubled, that is to say, no 
one count of the indictment should charge 
the accused with having committed two 
or more offences, for instance, with 
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having committed murder and robbery 
or the like. But where the offence 
charged, whether felony or misdemean- 
our, is one single act, it may be made 
the subject of a single count. So the 
indictment may charge the prisoner 
in the same count with felonious acts 
with respect to several persons, as in 
robbery with having assaulted A and 
B and stolen from A one shilling and 
from B two shillings, if it was all in one 
transaction (see Archbold’s Criminal 
Pleadings, 24ih Edition, page 75). 

S, 233 of the Code contains the gene- 
ral law, and the reason of it is that the 
mind of the Court might not be prejudic- 
ed against the prisoner, if he were tried 
in one trial upon different charges resting 
upon different evidence. It might be 
difficult for the Court trying him on one 
of the charges not to be unfairly inriuenc- 
ed by the evidence against him on the 
other charges. A charge is a first notice, 
to the prisoner, of the matter w'hereof he 
is accused, and it must convey to him 
with sufficient clearness and certainty 
that which the prosecution intended to 
prove against him and of which he will 
have to clear himself. 

Incases similar to the present case the 
Court has to see whether the accused was 
bewildered and embarrassed by the dup- 
licity of the charge. 

In the case of Rex v. James Andreiv 
Thompson (16), his Lordship the Chief 
Justice dismissed the appeal remarking. 

“ that even assuming the objection raised 
after plea to the defect in the form of indictment 
was not too late, no substantial miscarriage of 
justice has accrued and that we are, therefore 
bound to give effect to the proviso in S. 4, sub- 
S. (1). of the Criminal Appeal Act, 1907, which 
is as follows : — ‘Provided that the Court may, 
notwithstanding that they are of opinion that the 
point raised in appeal might be decided in favour 
of the appellant, dismiss it, if they consider 
that no substantial miscarriage of justice has 
occurred.” 

This provision appears to be similar 
to that laid down in S. 537 of the Code. 

S, 233, as already observed, provides 
two things, firstf for separate charge for 
each distinct offence, secondy for separate 
trial except in four cases mentioned. 
What their Lordships of the Privy Coun- 
cil have prohibited is if law expressly 
provides a particular mode of trial, dis- 
obedience of that law vitiates the whole 
trial. I doubt if the framing of charges 
is a mode of trial, but joint trial of 
charges as to distinct offences would be a 

1916 Cal .— 89 <fe 90 


mode of trial and if an accused is tried 
jointly on several charges not coining 
under Ss. 234, 235. 236 and 239, that 
trial would be null and void. 

Although illustrations have no force of 
law, but they go a great way to explain! 
the intention of the Legislature. 'I'here' 
is only one illustration attached to 8. 233 
of the Code which is this: — 

*• ,4 is accused of a theft on one occasion, and 
of causing grievous hurt on another occasion. A 
must be separately charged and separately tried 
for the theft and causing grievous hurt.” 

If the intention of the Legislature had 
been that separate charge should be 
framed even in a case where more than 
one distinct offence has been committed 
in the same transaction (as in the pre- 
sent case), one would expect an illustra- 
tion to that effect. 

The words “ every distinct offence ” in 
S. 233 of the Code have some meaning. I 
understand, when two ofi'ences have been 
committed and each of these two offences 
has no connection with each other, they 
are distinct offences. The section does 
not say “ for every offence, ’ but “ for 
every distinct offence.” The illustration 
quoted above indicates the meaning of 
“ distinct offence.'’ In the illustration, 
the two offences were committed on two 
different occasions, one was theft and 
the other was grievous hurt. 

The decision of the question involved 
in the present reference depends on 
whether the omission to frame two 
charges instead of one against the accus- 
ed with respect to hurt caused by him to 
two individuals, is or is not curable by 
S. 537 of the Code as a mere irregularity 
which has caused no failure of justice. 

I have already shown that the qualifying 
expressionat the beginning of S. 537 refers 
only to Chapter 45 and that omission 
in a charge, warrant or summons is not 
an illegality but is only an irregularity. 

An author must be supposed to be consist- 
ent with himself, and, therefore, if in one place 
he had expressed his mind clearly, it ought to 
be presumed that he is still of the same mind in 
another place, unless it clearly appears that he 
has changed it. In this respect, the work of the 
Legislature is treated in the same manner as 
that of any other author; and the language of 
every enactment must be construed, as far as 
possible, as to be consistent with every other 
which it does not in express terms modify or 
repeal.” 

(See Maxwell’s Interpretation of Statu- 
tes, sth Edition, page 253). 

” In determining either what was the general 
object of the Legislature, or the meaning of its 
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language in any particular passage, it is obvious 
that the intention which appears to be most 
agreeable to convenieiKe. reason. justice, 
and legal principles, sliould, in all cases open 
to doubt, be presumed to be the true one,” 
(Maxwell’s Interpretation of Statutes, page 309,) 

I’or the above reasons, I am of opinion 
that the omission complained of is but 
an irregularity. 'I'he objection taken in 
this Court could and should have been 
taken at an earlier stage of the proceeding. 

'I'he accused was convicted for rioting 
and hurt and was sentenced to undergo 
rigorous imprisonment for six months 
under S. 147, and two months under 
S. $23, Indian Penal Code, and both the 
sentences were made to run concurrently. 
He was further ordered under S. 106, 
Criminal Procedure Code, to execute a 
bond in Rs. 500 with a surety in like 
amount to keep the peace for a year and 
in default 10 undergo simple imprison* 
ment for that period. 

1 have now to consider as to whether 
there has been any failure of justice. 
Ram Subhag, the petitioner, was 
charged in one count for having caused 
hurt, in one rioting to two men, 
namely, Ram Belas and Khalifa Ahir. 
'Phe lower Appellate Court’s finding is 
this : 

“ Also the individual charge against Ram 
Subbhag of voluntarily causing hurt lo Khalifa 
has been proved, but not the Individual charge 
for voluntarily causing hurt to Ram Itelas, for 
apparently Ram Belas had no marks of injury.” 

From the judgment of the lower Appel- 
late Court, it does not appear what nature 
of hurt was caused by Ram Subhag to 
Khalifa- 

Referring to the judgment of the trying 
Court, I find that Court saying, 

P. \V . No. II proves a number of injuries 
he found on the person of Khalifa, one being a 
simple fracture of the left ring-finger and the 
other a compound fracture near the middle part 
of ulna and radius bones.” 

Ihis witness is a Sub-Assistant Sur- 
geon. It does not, therefore, appear 
from the judgment of either Court what 
was the nature of the injury caused by 
the petitioner. 'I'he injury caused by him 
must have been a simple hurt to Khalifa, 
as he was charged under S. 323, Indian 
Penal Code I have been told that the 
petitioner has already served 19 days in 
jail, and there can be no doubt that he 
had to spend a large amount of money in 
defending himself in two Courts below, 
and in this Court. In the above circum- 
stances, I reduce his sentence of six 


months to the portion already served. 
The order under S. 106, Criminal Proce- 
dure Code, will stand. He is discharged 
from the bail bond. 


V.B./R.K. 


Sentence reduced. 
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Prosonno Kumar Mukherjee and others 
— Defendants — Appellants. 

V. 

Kulada Prosad Mukherjee and others — 
Plaintiffs— Respondents. 

Appeals Nos. 1791, 2062 and 2063 of 
ig 1 1, decided on 20th April, 1915, from 
the Appellate Decrees of Dist. Judge, 
Bankura, dated 22nd May, 1911. 

Bengal Tenancy Act (8 of 1885), S. 186«A — 
Landlord's title successfully denied — Suit by 
landlord— S. 186«A does not apply. 

S. i86 A of the Bengal Tenancy Act does not 
apply to aca.se brought by a landlord in a Civil 
Court for possession when the tenants thereof 
have successfully denied the landlord's title in 
a rent suit. 34 Cal. 922 ; 5 I. C. 708 and 8 I. C. 
660, ref, to. 9 C.W.N. 928, dist. fP, 706, C. 2.J 

Sarat Chandra Bysack for Brijendra 
Kumar Chakravarty— lor Appellants. 

Samatul Chandra Dutta for Satis 
Chandra Mukherjee and Khetra Gopal 
Banerjee — for Respondents. 

Judgment. — These are appeals by the 
defendants against the judgments of the 
learned District Judge of Bankura, dated 
the 22nd May, 1911. The suit was 
brought by the landlords to recover pos- 
session of a certain property held by the 
defendants, on the ground that the 
tenants have successfully and without 
reasonable and probable cause denied 
the landlords* title in a certain rent suit. 
The only question is, do the tenants incur 
forfeiture by their doing so ? I'he argu- 
ment in this case has been based upon 
S. 186-A of the Bengal Tenancy Act. To 
whatever class of cases S. 186-A may 
apply, it does not apply to this case 
because no damages have been awarded. 
Therefore, the position of the plaintiffs is 
exactly the same as if that section did 
not exist. The decided cases on this 
point seem to be clear, notwithstanding 
the doubt that was thrown upon the case 
of Srimati Mallika Dassi v. Makham 
Lai Chowdhury (1) . It is not necessary 


(1) (1905) 9C. W. N. 928. 
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to go through all the cases which have 
gone the other way. It is sutficient to 
say that the cases of Kkater Mistri v. 

Khan (2), Sheik A/iadhar v. 
Rajani Katita Ray (3) and Ekabhar Sheik 
V. Harah Bewah (4) are all authorities for 
the proposition that a suit of this nature 
does lie. The case of Srimati AJallika 
Dassi V. Makham Lai Choxodhury (i) does 
not seem to be borne out by the late 
authorities. That being so, the only 
other question that has been raised is 
whether the present plaintiffs can main- 
tain the suit. That clearly they can on 
findings of fact made by the learned 
District Judge in the lower Appellate 
Court. These tindings are conclusive and 
binding upon us and we must accept 
them and hold that the plaintiffs in fact 
represent the whole body of landlords. 

The present appeals, therefore, fail 
and must be dismissed with costs. 
V.B./R.K. 

Appeals dismissed. 

(2) (iqoy) 34 Cal. 922. 

(3) (1910) s I.C. 708. 

(4) (1910) 8 I. C. 660. 
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Fletcher and Teunon, jj. 

Damoda Coal Co., Ltd. — Defendants — 
Appellants. 

V. 

Hurmook Marwari — Plaintiff — Respon- 
dent. 

Second Appeal No. 3290 of 1912, 
decided on 16th March, 1915, against 
the Decree of Sub-Judge, Burdwan, dated 
17th August, 1912. 

Tramfer of Property Act (4 of 1882), 
■St. 108 (e) and 106 — Property under lease des- 
troyed by fire or other irresistible force — Notice 
to avoid lease — Time not necessary — S. 106 does 
not apply. 

A notice avoiding a lease under 8. 108 (r) of 
the Transfer of Properly Act does not require 
any length of time for its operation. The lease 
becomes facto void when the lessee serves 
a notice under S. 108 (r). S. 106 of the Transfer 
of Property Act does not apply where a lessee 
serves a notice on the lessor to avoid the lease 
on the ground of the destruction of the property 
by five or other irresistible force. [P. 707, C. 2.] 

Mohendra Nath Ray and Mohini 
Mohan Chatterjee — for Appellants. 

Judgment. — This is an appeal from a 
judgment of the learned Subordinate 
Judge of Burdwan, dated the 17th 


August. 1912, reversing the decision of the 
Munsif. The suit was brouglu to recover 
rent due on a lease. The defence was 
that the lease had come to an end. 'I'he 
lease was a lease of a colliery and the 
defendants alleged that the property had 
been destroyed by tire or other irresis- 
tible force, and that they had by notice 
avoided the lease. 'I'he learned Judge 
of the lower Appellate Court made find- 
ings of fact that are in favour of the 
defendants. He, however, found that 
the notice purporting to avoid the lease 
did not satisfy the terms of S. 106 of 
the Transfer of Property Act and that, 
therefore, the lease had not been validly 
determined. 

The learned Judge was obviously in 
error in the view he took. The notice 
under S. 106 has nothing to do with the 
notice to avoid a lease under S. 108 (e) 
of the Transfer of Property Act. 'I'he 
notice avoiding a lease under S. 108 (e) 
does not require any length of time for 
its operation. 'I'he lease becomes ipso 
facto void when the lessee serves the 
notice under S. 108 (e), whereas fifteen 
days’ notice is required under S. loC. 
'I'he learned Judge has fallen into an 
error by applying the provisions of S. ro6 
to the notice in the present case. 'Phis 
notice did not require any time to take 
effect and it operated to avoid the lease 
immediately on its service. 7 ’hat being 
the case, the judgment of the learned 
Judge of the lower Appellate Court is 
wrong. We must, therefore, set aside 
his judgment and decree and restore the 
judgment and decree of the Munsif. 7 'he 
respondent must pay to the Appellants 
their costs, not only in this Court but 
also in the Courts below. 

V.B./R.K. 

Appeal allowed. 

A. I. R. 1916 Calcutta 707 (2) 

Chittv and Chapman. JJ. 

Emperor. 

V. 

Durga Halwai and others — Accused. 

Criminal Ref. No, i of 19^51 decided 
on 31st May, 1915, made by Presy. 
Magte., Calcutta. 

(a) Criminid P. C. (5 of 1898), Ss. 107 to 110 
^bcope of— Absence of word residing— Effect. 

In none of the Ss. 107 to 110, Criminal Pro- 
cedure Code, does the word “ residing ” occur 
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and to read it into those sections would involve 
a coniplele alteration of their scope and effect. 
27 fal. 993, dist. [1>. -oS, C.2.] 

(b) Criminal P. C. (5 of 1898), S. 110— What 
is fit case under S. 110 is stated. 

\\ here there is evidence of no less than 14 
liurglaries in respect of which suspicion has 
fallen upon the accused anti their reputation as 
thieves is hrmly establised by the evidence of a 
nuni])er of witnesses including those called for 
the defence ; 

U t'hi , tliat if would be ditticult to imagine a 
ase in which the application of S. 1 10 is more 
necessary or proper. [P. 708, C. 2.J 

Manmotho Nntk Miikherj ee and Pro- 
hoclh Chandra Chatterjee — for Accused. 

S. R. Das, MaJiindra Nath Banerjee 
and Tarak Nath Sadhu — for the Crown. 

Judgment. — This is a reference under 
S. 123, Criminal Procedure Code, in the 
matter of six persons, Durga Halwai, 
Mohendra Karmakar, Jai Copal Das, 
Ganga Bissen. Dwarka Sukul and Sham 
I.al, who have been ordered to furnish 
security for good behaviour, the first four 
for three years, and the last two for two 
years, respectively, under S. 1 10, Criminal 
Procedure Code, and who have all failed 
to furnish such security. The case made 
against them is that they are all by 
habit house-breakers and thieves, and 
form part of a gang who have been 
operating in Calcutta during the past 
three years or thereabouts. On behalf 
of Mohendra Karmakar and Jai Gopal 
Das it was argued that the Presidency 
Magistrate had no jurisdiction to take 
proceedings against them under S. no, 
because they were not within the local 
limits of his jurisdiction. I'here appears 
to be no force in this contention. 
Mohendra Karmakar may be a native of 
Midnapur, but it is proved that he was 
residing in Calcutta down to Agrahan 
last. He attempted (but without success) 
to show that he was carrying on a shop 
for the manufacture and sale of iron 
chests in a remote village in the Midna- 
pur District. About December 1914 he 
disappeared. He was arrested in January 
in the Midnapur District in connection 
with a burglary committed at Serampore 
in December, 1914. He was brought 
under arrest from Serampore to be placed 
before the Magistrate in this case. Jai 
Gopal was arrested in Calcutta at the 
shop of Kedar Bania. For him it was 
said that he lived at Sinthi near Dum 
Dum. It appears that he used to go there 
to the house of his mother-in-law and that 


he used a bicycle to come and go. It was 
argued that within the local limits of his 
jurisdiction” must be read as “residing 
within the local limits etc.,” and the case 
of Ktiabai v. Queen- Empress (i) was cited. 
The remarks in that judgment must be read 
in connection with the particular facts of 
that case, which were entirely different 
from those before us. In none of the 
Ss, 107 to 1 10 does the word “residing ” 
occur, and to read it into those sections 
would involve a complete alteration of 

their scope and effect. ' 

It was undoubtedly within the local 
limits of the Presidency Magistrate’s 
jurisdiction that the habits of all these 
six persons, which are now complained 
of, were practised, and their evil reputa- 
tion, if any, acquired. Of the merits of 
the case very little need be said. There 
is abundant and cogent evidence that 
all these six persons are habitual house- 
breakers and thieves. They have all 
been in jail, some of them once and once 
again, for similar offences. They all 
last emerged from jail at various dates 
from October igii to July 1912. Since 
then they have been associating in 
Calcutta with Parmessari and Sitanath, 
other offenders of the same class, and 
have formed a regular gang for the 
commission of house-breaking and theft. 

I here is evidence of no less than 14 
burglaries from 1912 down to 1914 in 
respect of which suspicion has fallen 
upon them. Their reputation as thieves 
is firmlj' established by the evidence of 
a number of witnesses including those 
called for the defence. It would be 
difficult to imagine a case in which the 
application of S. no was more necessary 
or proper. We accordingly confirm the 
order of the Presidency Magistrate and 
direct that Durga Halwai, Mohendra 
Karmakar, Jai Gopal Das and Ganga 
Bissen be detained in prison for three 
years each, and Dwarka Sukul and Sham 
Lai for two years each, or until within 
such periods they respectively give the 
security to the Magistrate as ordered by 
him. The imprisonment will in each case 
be rigorous. 

V.B./R.K. 

Order confirmed. 

(i) (1900) 27 Cal. 993. 
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Fletcher and Teunun, JJ. 

Mohendra Nath Mandal and another — 
Defendants — Appellants. 

V. 

Narendra Krishna Chatter /ee — Plaintiff 
— Respondent. 

Second Appeal No. 3137 of 1913, 

•decided on 22nd March, igis* from the 

Decree of Addl. Dist. Judge, Hughly, 

dated 8th July, 1913. 

Beogal Drainage Act (6 of 1880), Ss. 42 
and 44 — S. 44 is permissive — Mistake about 
year of instalment does not save limitation. 

S. 44 of the Bengal Drainage Act is merely a 
permissive section and does not control the 
right of a land-holder or a superior tenant to 
recover the instalments under the two Ss. 42 and 
44 * [P. 709, C. I & 2.1 

A mistake about the year of the instalment 
cannot save limitation. [P. 709, C. 2 

Nandalu/ $arhar~(oT Appellants. 
Surendra Chandra Sen and Hari 
Charan Mukherjee — for Respondent. 

Fletcher, J . — This is an appeal from 
& decision of the learned Additional Dis- 
trict Judge of Hughly, dated the 
8th July, 1913, affirming the decision of 
the Munsif. The suit was brought by 
the plaintiff to recover certain instalments 
in respect of the drainage charge. The 
facts which are simple appear to be as 
follows : — The defendants’ father sold 
the property to the plaintiff. He con- 
cealed from the plaintiff at the time of 
sale the fact that the property was subject 
to the drainage charge. The plaintiff on 
his purchase granted a tenancy of the 
property to the defendants’ father and he 
now sues the defendants in respect of the 
moneys that he has paid as such charge. 
As regards the claim, if it had been 
against the estate of the father of the 
defendants, apparently that would be 
barred under the provisions of the law of 
limitation, but the plaintiff claims to 
recover these instalments under the pro- 
visions of the Bengal Drainage Act. The 
only question that has been raised is as 
to whether, in order to enable the plain- 
tiff to sue, it is essential that the mode 
and time of payment ought to be settled 
by the Collector under the provisions of 
S. 44. The Collector has not been 
applied to in this case- But it seems to 
me that that is merely a permissive 
section and does not control the right of 
a land-holder or a superior tenant to 


recover the instalment under the two 
Ss. 42 and 44. The limitation on ilic 
right of the landlord or the superior! 
tenant is that the tenant shall not be 
liable to pay more than i/ioth of the total 
amount in one year. It is not suggest- 
ed that the amount sued for in the pre- 
sent case is more than i/ioth of the total 
amount. 

I'he only point that has got any subs- 
tance in this case is as to the instalment 
which became due in 1907. The learned 
District Judge has said : “ It is conced- 

ed for the defendants that if the Bengal 
Tenancy .\ct regulates the question the 
claim for 1907 is in time.” 'I'hat con- 
cession might or might not have been 
made. But the gentleman who conduct- 
ed the case in the Court below on behalf 
of the defendants was not authorised to 
concede anything that was not in accord- 
ance with the law, and, it it is shown 
that that is an error, we are bound to 
put it right. I'he fact is that the parties 
have got a difficulty in dealing with the 
European dates as compared with the 
dates of the Bengali Calendar. Fhat is 
not an important thing. But what did 
really happen is that this instalment fell 
due on 30th Chaiyat, 1313 B. S. That 
was the last day of the Bengali year. 
That date corresponds with the 13th 
April, 1906. It was urged in the lower 
Appellate Court that the date was in 
1907. That was clearly a mistake. The 
last date on which the suit could be 
maintained for that instalment would be 
ist Bysahht 1317 B. S. The Judge con- 
sidered it to be 1318. If that is so, that 
instalment which was called the 1907 
instalment but which was really the 1906 
instalment, was barred by limitation. 

.Another question that has been raised 
in this appeal is as to interest. Interest 
was claimed in the plaint in a lump sura. 
It is not shown on what principle that 
sum was arrived at or what was the rate 
charged. S. 26 (i^ of the Bengal Drai- 
nage Act provides that interest shall 
have to be paid at the rate of 4 per cent. 
No question was raised as regards this in 
either of the Courts below, and we must 
take it that the parties were content 
that the interest charged for had been 
properly arrived at, if payable. The 
question is not purely a question of law 
but a mixed question of law and fact, on 
which no finding has been made by the 
lower Appellate Court to enable us to 
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consider whether the question has been 
purely considered or not. The result is that 
subject to the variation that I have stated, 
namely, as to the instalment that is called 
the 1907 instalment but which is really 
the 1906 instalment beinjj barred by 
limitation, the present appeal stands dis- 
missed. In the circumstances, as both 
parties have partly succeeded in the 
appeal, I think there should be no order 
as to costs of this Court. 

Teunon, J. — I agree. 

V.K./K.K. 

Appeal partly allowed. 
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MOUKKBJKE and N. R. ChaI TtR.IHA, JJ. 

Abdul Hahman — Judgment-debtor — 
Appellant. 

V. 

Sarat Ali and another — Decree-holders 
— Respondents. 

Second Appeal No. 597 of 1914, decid- 
ed on 24th August, 1915, from the Order 
of Dist. Judge, Noakhali, dated 14th 
November. 1913. 

(a) Execution sale— Setting aside— Power of 
Court to t^e notice of events happening after 
filing application. 


assignor. 31 I. C. 894=10 All. 166 (P. C.). 
30 Mad, 293. di>:s from. [P. 711, C. i.) 

(e) Execution sale — Rights of purchaser — 
Stranger purchaser.«Assignee of decree-holder 
auction>purchaser — Position of. 

Ihe ^peciai pruteciion afforded to a stranger 
ulio purcliabe:^ at an e.vecution sale, is not ex- 
tended to an assignee of the decree-holder 
auction-purchaser. 27 I. C. 139, ref. 

[P. 71 1, C. I it 2.1 
Jyotish Chandra Hazra — for Appellant. 

Kali Prosanna Piplai for A. K. Fazlut 
Huq — for Respondents. 


Judgment. — We are invited in this 
appeal to consider whether a sale of the 
properties of the appellant in execution 
of an ex parte mortgage-decree, should 
stand confirmed. The sale was held on 
the 2nd November, 1911 and was con- 
firmed on the 13th December following. 
The decree-holder, who had himself 
become the purchaser, forthwith trans- 
ferred the property to another person. 
On the 19th August, 1912, the judgment- 
debtor applied to have the sale set aside ; 
he alleged that the sale had been irregu- 
larly and fraudulently heldandhad caused 
him substantia] injury. He joined as 
opposite parties to his application, both 
the decree-holder auction-purchaser and 
the assignee from him. At the same 
time, he instituted proceedings to have 
the ex parte decree itself set aside* 


A Court is competent to set aside a sale held 
in execution of a decree on a ground which was 
not mentioned in the application to set aside 
the sale and which did not in fact exist when 
that application was made. [P. 71 1, c. i.| 

(b) Practice— Duty of Court— Event* happen, 
ing after institution of proceedings— Court en- 
titled to take notice. 

A Court, may. in order to shorten litigation or 
to do complete justice between the parties, take 
notice of events which have happened since the 
institution of the proceedings and may afford 
relief to the parties on the basis of the altered 
conditions. 26 I. C. 410 ; 6 C. L. J. 92 and 6 
C. L. J. 102, ref. [p. 711, c. i.] 

(c) Execuricn sale— Right* of purchaser— 
Sale — Ex parte decree set aside — Sale held can- 
celled — Subsequent fresh decree does not vali- 
date sale. 

As soon as an ex parte decree is set aside, the 
sale held thereunder to the decree-holder, iscan- 
celled and it is immaterial that the property has 
meanwhile been assigned away by the decree- 
holder auction-purchaser. A fresh decree sub- 
sequently made, does not validate the sale. 

[P. 7II, C. 2.) 

(d) Execution sale — Rights of purchaser — 
Assignee of decree-holder«purda*er — Protec- 
tion to. 


On the 22nd February, 1913, the appli- 
cation to set aside the ex parte decree- 
was granted. Thus, on the 28th July, 
19131 when the Munsif took up for 
disposal, the application to set aside the 
sale, he found that the ex parte decree 
had already been set aside. He conse- 
quently held that the sale must be set 
aside on the authority of the decision in 
Set Umedmal v. Srinath Ray (i), although 
in the interval, the decree-holder auction- 
purchaser had transferred the property 
to the stranger. In this view, he declin- 
ed to take evidence as regards tho 
merits of the case and set aside the sale 
without enquiry into the allegations of 
fraud irregularity and substantial injury- 
On appeal by the assignee from the decree" 
holder auction-purchaser, the District 
Judge has reversed this order and has 
directed that the sale do stand good. He 
has held that the assignee from the 
decree-holder stands, in a better footing 
than his assignor and is entitled to 
retain the property, notwithstanding the 


An assignee of a decree-holder auction-pur- 
chaser stands in no better position than his 
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cancellation of the ex parte decree which 
was the foundation of the sale. I'he 
judgment-debtor has now appealed to 
this Court and has invited us to hold that 
the sale stood cancelled as soon as the 
ex parte decree was set aside and that it 
was immaterial that the property had 
meanwhile been assigned away by the 
decree-holder auction-purchaser. We are 
of opinion that this contention is well- 
founded and must prevail. In the prst 
place, it is clear that the primary Court 
was competent to set aside the sale on a 
ground which was not mentioned in the 
application of the judgment. debtor and 
did not in fact exist when that applica- 
tion was made. It is well settled 
that the Court may, in order to shorten 
litigation or to do complete justice 
between the parties, take notice of events 
which have happened since the institu- 
tion of the proceedings and may 
afford relief to the parties on the basis 
|of the altered conditions. The decisions 
which recognise this principle, are re- 
viewed in iJar Charan Afandal v. Biswa- 
nath Mandal (2) and reference may be 
made particularly to Hazari Mai v. 
Janaki Prasad (3) and Romyad Saha v. 
Bindeswari Kumar Upadhay (4). 

In the second place, it is clear that the 
effect of the cancellation of the ex parte de- 
cree on the execution sale held thereunder 
is not touched by the fact that the decree- 
holder auction-purchaser has assigned 
away the property sold. As fully ex- 
plained by Jenkins, C.J.. in Satis Chandra 
Gkose V. Bameswari Basi (5), the assignee 
stands in no better position than his 
assignor. This is borne out by the deci- 
sion of the Judicial Committee in Zain- 
ul Ahdin Khan v. Muhammad Asghar Alt 
Khan{(i)^ and it is plain that the contrary 
view adopted in Sheik Ismal Powther v. 
Rajah Powther (7), is supported neither 
by principle nor by authority. The 
theory whereby a special protection is 
afforded to a stranger who purchases at 
an execution sale will be found expound- 
in the case of Krishna Chandra Mandal 
V. yogendra Narain Roy (8) ; that rule 


(2) (19*5) 26 I. C. 410. 

(3) (>907) 6 C. L. J. 92. 

(4) (1907) 6 C. L. J. 102. 

(5) (* 9 ^ 5 ) 3 * !• C. 894. 

(6) (1883) 10 All. 166=15 l.A. i2=5Sar 120 

(P. C.). 

(7) (1907) 30 Mad. 295. 

(8) (1915) 27 I. C. 139- 


cannot be extended to an assignee of tJie 
decree -holder auction- purchaser. 

We are informed that on rc-tri.ilof the 
suit a decree has been made in favor of 
the plaintiff against the defendant ; but 
as Maclean, C.J.. pointed out in Set 
Dmedmal v. Srinath Ray (1) that does 
not affect the question of the effect of 
the cancellation of the ex parte decreei 
upon the sale held thereunder ; as soon! 
as the ex parte decree was set aside,' 
the sale fell through, and the fresh decree! 
subsequently made, could not possibly! 
validate that sale. On this ground,' 
the present case is distinguishable from 
the decisions in Hazari Mai v. Janaki 
Prasad (3) and Ramyad Sahu v. Bindes- 
ivari Kumar Upadhya (4), where the very 
decree which was the basis of the sale, 
though temporarily nullified, was ulti- 
mately maintained. 

The result is that this appeal is allow- 
ed, the order of the District Judge set 
aside and that of the Court of first 
instance restored. Each party will 
pay his own costs throughout the pro- 
ceedings. 

V.B./R.K. 

Appeal allowed. 

A. I. R. 1916 Calcutta 711 

Fletcher and Beachchoft. JJ. 

Abdul Gani — .Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 1751 of T914, 
decided on 26th January, 1915. 

Indian Penal Code (45 of 1860),Ss. 467 and 471 — 
Sanction — Not necessary in case of S. 471 but is 
required in case of S. 467 — Forged document 
used oat of Court — Sanction of Court is not 
necessary— Criminal Procedure Code (5 of i898)» 
S. 195. 

The accused presented before the Registrar a 
certain document for registration, the execution 
of which was denied by the complainant hut the 
Registrar directed it to be registered. Thereafter 
as the result of a civil suit instituted by the 
complainant, the document was found by the 
Court to be a forged one. A complaint was then 
presented before the Sub- Divisional Officer under 
Ss. 467 and 471, Indian Penal Code, and process 
was issued under S. 467, Indian Penal Code: 

fields that the Magistrate could proceed under 
S. 471, Indian Penal Code, without obtaining 
the sanction of the Civil Court, but that so far 
as the proceedings founded on theoffence under 
S. 467, Indian Penal Code, were concerned he 
could not proceed without the previous sanction 
of the Civil Court. 5 I. C. 879, ref. to. 

[P. 712, C. I & 2.1 
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Sanction of the Civil Court is not necessary in 
the case of an offence that was committed by a 
prior use of the forged document outside the 
Court. 4 Bom. L. K. 26S, apprd. and foil. 

|P. 712, C. 2.] 

Hcmendra Kumar Das — for Petitioner. 

Orr — for the Crown. 

Judgment. — This is Rule calling upon 
the District Magistrate to show cause 
why the proceedings should not be 
quashed on the ground that there was no 
such sanction as was requisite under 
S. 195, Clause (c) of the Code of Crimi- 
nal Procedure. The accused presented 
before the Registrar a certain document 
for registration. The complainant denied 
the execution of the document, but the 
Registrar directed it to be registered, 
'rhereiipon a civil suit was instituted by 
the complainant before the Munsif to 
have it declared that the document was a 
forgery and the Munsif declared it to be 
a forgery. A complaint was then present- 
ed before the learned Sub-Divisional 
Officer under sections, amongst others, 
Ss. 467 and 471, Indian Penal Code, and 
the Magistrate issued process under 
S. 467, Indian Penal Code. The present 
petitioner, that is the accused, thereupon 
applied for and obtained the present 
Rule. "I'he point that has been argued 
in this case is solely as to whether sanc- 
tion is required for prosecution on a 
charge under S. 467, Indian Penal Code. 
The point, so far as we are concerned, is 
covered by the decision of this Court in 
the case of Teni Shah v. Bolahi Shah (i). 
It is not necessary for us to state whether 
we concur in that decision ornot because, 
in our view, the Magistrate could and can 
proceed under S. 471, Indian Penal Code, 
without obtaining the sanction of the 
Munsif. The punishment that the Court 
can inflict for an offence under S. 471, 
Indian Penal Code, if it is proved, is the 
same as that under S. 467, Indian Penal 
Code. It has been decided by the High 
Court at Bombay in the case of Noor 
Mahomed Cassam v. Kaikhesru Maneck- 

(2) that where an offence punishable 
junder S. 471, Indian Penal Code, is made 
jout in a complaint, the use complained of 
being prior in date to the use of the 
document in question in evidence in a 
Civil Court, the sanction of such Court is 
not necessary under S. 195 (i) (c). 

Code of the Criminal Procedure, before 

(1) (1910) 5 i.c. 879. 

(2) (1902) 4 Bom. L.R. 268. 


a Criminal Court can take cognizance 
of such offence. The decision seems 
to us to be correct and founded on 
good sense, namely, that sanction of 
the Civil Court is not necessary in the 
case of an offence that was committed by 
a prior use of the forged document out- 
side the Court. If the story as told by 
the complainant in the present case be 
true, namely, that the forged document 
was used before the Registrar, then in 
the case of a prosecution for that offence, 
namely, for the use before the Registrar 
sanction of the Munsif would not be 
necessary. But so far as the proceed- 
ings founded on the offence under S. 467, 
Indian Penal Code, are concerned, having 
regard to the decision of Teni Shah v. 
Bolahi Shah (i), referred to above, they 
cannot proceed without the previous 
sanction of the Munsif. The present 
Rule must, therefore, be made absolute 
to the extent we have mentioned. 

V.B./R.K. 


Rule made absolute* 


A. I. R. 1916 Calcutta 712 

Chattekjee and Chapman, JJ. 

Abdul Ghafoor Miah — Defendant — 

Appellant. 

V. 

Altaf Hosain others — 'Plaintiffs and 

Defendants — Respondents. 

Appeal No 289 of 1911, decided on 
31st March, 1915, from the Original 
Decree of Sub-Judge, Murshidabad, 
dated 27th May, igi i. 

(a/ Civil P. C. (5 of 1908). S. 92— Suit for 
. declaration of being a MutiualU without 
claiming possession is not tenable. 

W here the plaintiff does not claim any of the 
reliefs under S. 92 of the Code of Civil Pro- 
cedure and does not ask the Court to appoint 
him a mutxoalti, but only asks to declare that he 
is the rightful mutwaHi, and where the defen- 
dant is not sued for recovery of possession : 

ffehi, that the suit is incompetent. 

[P. 7U. 2.] 

(b) Mahomadan Law — IVakf — Mutwalli — 

Mtttxvalli who is not appropriator cannot 
appoint another— Renouncement must be made 
before fCazt who will remove him. 

A fnutwalli who is not himself the appropria- 
tor cannot renounce and appoint another ntut' 
wain. 

If the muiivaHi appointed by the founder 
says, “ I resign my mutwlliship'\ this declara- 
tion has no effect unless it is made in the pre- 
sence of the founder or the Cadi, who would 

thereupon remove him, TP. 714. C. *•] 

(c) Mahomadan Law— Wakf — MutwaJ 

■wain appointed against original de^ of IVakf 
cannot conlinne beyond appointer’s life-time. 
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An appointment of mutwalli by the founder 
cannot enure against the express terms of the 
■original deed of "tvakf and must terminate with 
the life of the U'akf. 37 Cal. 263, dist. 

[P. 714. C. I.] 

Mohendra Nath Roy and Nares Chandra 
Sinha — for Appellant. 

Z. R, Zahid and Hari Bhusan 
Mukherjee — for Respondents. 

Judgment. — Musammat .Atibunnissa 
and her husband, Hossein Ali, jointly 
executed a deed of wakf on the 4th of 
Sravan^ 1270. Certain properties men* 
tioned in schedule ka to the plaint were 
the subject of dedication. Under this 
deed Hossein Ali was to be mutwalli for 
his life and Atibunnissa after him for her 
life. After their death without children 
the nearest relative, w’ho was also dianut- 
dar or honest, was to succeed as mutwalli, 
but on his death the successor would be 
not necessarily his heir-at-law but one 
amongst the near relatives of the dedi- 
cators who was dianutdar. 

Hossein Ali died in 1279 and in 1282 
Atibunnessa executed another deed of 
wakf in respect of the properties in 
schedule ka and additional properties in 
schedule kha. This towliatnama was 
revoked and in 1284, 1289, 1291 and 1297, 
she executed different totvliatnamas, but 
none of them came into operation and 
she continued to act as mutwalli until 
1894, when she executed three documents 
one after another in favour of Abdul 
Gafoor, father of defendant No. i. The 
first document was dated the 25th March, 
and relinquished some of the wakf proper- 
ties in favour of Abdul Gafoor. The 
second document was a towliatnama in 
favour of Abdul Gafoor in respect of ka 
and kha properties and the third docu- 
ment was an ekrarnama, dated the 27 th 
September, confirming the towliat, and 
agreeing that neither she nor her heirs or 
representatives would object to the same. 
In 1899 she applied for permission to 
sue as a pauper for setting aside the 
documents of 1894 as procured by fraud 
and undue influence. The permission 
was refused and she died in 1905 without 
bringing any suit. In 1907, Khoka Mia, 
the father of the plaintiff, brought a regular 
suit for declaration of his title to the 
wakf properties and recovery of posses- 
sion. To that suit defendant No. i 
pleaded, saying he was in lawful posses- 
sion as mutwalli under the towliatnama of 
1894. Khoka died pending suit and the 
plaintiff and his brothers, defendants 


Nos. 2 and 3 were brought in as his heirs. 
The suit was decreed by the first Court, 
but was dismissed by the High Court on 
the ground that all the heirs of Khoka 
Mia could not be mutwallis. fresh suit 
by the person who would be the mutioalli 
was permitted, and accordingly this suit 
has been brought. 

I'he pleas of the defendant, amongst 
other things, were that Khoka Mia 
was not the step-brother of Atibunnissa 
and that the suit was barred by limitation. 

The first Court decreed the suit in res- 
pect of the properties in schedule ka, 
holding that Khoka was the step-brother 
of Atibunnissa and that the suit was not 
barred by limitation. 

Defendant No. i appeals and on his 
behalf it has been argued (i) that the 
suit is incompetent as not in compliance 
with the provisions of S. 92 of the Civil 
Procedure Code, (2) that Khoka Mia is 
not proved to be the step-brother of the 
wakif, Atibunnissa. and (3) that the suit is 
barred by limitation. 

As regards the first point, it was not 
taken in the Court below, and even if it 
had been taken, the plaintiff does not 
claim any of the reliefs under S. 92. 
He does not ask the Court to appoint him 
2i.mutwalli but to declare that he is the 
rightful mutwalli and that defendant is 
not, and for recovery of possession. 

As regards the second point, we agree 
with the learned Subordinate Judge that 
Khoka Mia was the son of Naziruddin 
and the step-brother of Atibunnissa. 
VVe are not prepared to believe the 
document called shafeenama as a genuine 
document. It never saw the light of 
day before it was produced in this case ; 
the entry of its being filed in a pre- 
vious case is suspicious. In any case 
it was not filed in the previous suits of 
Khoka Mia in which it would have been 
very cogent evidence. Nor are we very 
much pressed by the application made by 
Hossein AH and Dost Ali ignoring its 
existence, or by the petition of Atibunnissa 
for drawing the pension of her father. 
Khoka was admittedly illiterate and 
Hossein Ali and Dost Ali were influential 
men. They succeeded in keeping him in 
the background as if he were nobody. It 
is proved, however, by the evidence of 
respectable relatives that he and his 
family lived in the family residence at 
Shahpore, until in consequence of an 
open rupture he had to leave the place. 
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I he most potent evidence, however, in 
his favour is the kobala executed in his 
favour by Atibunissa Bibi on the same 
date on which she executed the loakf- 
nama of 1282. 'I'he two documents are 
executed on the same date, attested by 
many of the same witnesses and ref^ister- 
ed by the same am-mukhtar, this kobala 
describing Rhokaas the son of Khondkar 
Naziruddin. I here is no explanation why 
he was so described and why the relative 
witnesses attested the document contain- 
ing such a description, 'i'here is a rent- 
decree which described Khoka as the son 
of Moyez. but assuming that the same 
person is meant, this was after the rupture 
and even then it is not made out that he 
was so described to the knowledge of 
Atibunnissa. It is quite possible, as is 
suggested at the Bar, that his mother 
was not of the same rank with the father 
and he was not, therefore, looked upon 
as the equal of Atibunnissa. but there is 
no evidence of that even and the admis- 
sion of Atibunnissa cannot be got over. 

'I’he next question is limitation. It is 
contended that as Abdul Gafoor was put 
in possession under the towliatnama of 
1894, his possession became adverse 
from that time or at all events from July 
1898 when, according to the application 
of Atibunnissa for permission to sue as 
a pauper, he set up a title in denial of 
her rights. 

It is said that mutwalli cannot 
renounce and appoint another midwalli. 
That may be so in respect of a mutwalli 
who is not himself the appropriator. 
Atibunnissa in the towliatnama of 1894 
expressly says that she was acting in her 
double capacity. She renounced in her 
capacity of mu/waili, but appointed 
Gafoor in her capacity of the wakif. It is 
laid down in the Kunyah : “ If the mut- 
walli appointed by the founder says, " I 
resign my mntwalliship this declaration 
has no effect unless the declaration is 
made in the presence of the founder or 
the Cadi, who would thereupon remove 
him Fatawa Mahdiya, Volume II, 
page 5 7S, quoted in Nawab Khajeh 
Salimulla Bahadur v. Abdul Khayer 
Mohammad Mustafa (i). Here the 
founder herself made the renouncement 
to herself and made the appointment 
herself ; such an appointment by the 
founder is quite distinguishable from an 

(i) (1910) 37 Cal. 263 = 3 I. C, 4 * 9 - 


appointment by one mutivalH of another 
without the intervention of the founder 
or the Cadi. This appointment, how- 
ever, cannot enure against the express 
terms of the original deed of wakf, and 
must terminate with the life of the wakif. 
1 his case is, therefore, clearly distin- 
guishable from the case of Nawab Khajeh 
Salimulla Baha^iur v. Abdul Khayer 
Mohammad Mustafa (i). 

So far as the wakf of 1270 was con* 
ceined,f. e., in respect of the ka proper- 
ties, die vacancy occurred on the death 
of Atibunnissa in 1905 and the plaintiff 
was quite within time in 1910. 

As found by the learned Subordinate 
Judge the plaintiff is quite eligible for 
the post of mutwalli and his brothers do 
not compete with him. 

We, therefore, agree with the learned 
Subordinate Judge and dismiss this 
appeal with costs. Hearing-fee Rs. 150- 
V.B./R.K. 

Appeal dismissed. 
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Richardson and Fletcher. JJ. 

Suiessur Misser and another 
— Appellants. 

V. 

Mt. Mohesh Rani Mesraiii and others — 

Defendants— Respondents. 

Second Appeal No. 261 of 1913, decid- 
ed on 2ist July, 1915, from the Decree 
of Addl. Sub-Judge, Darbhanga, dated 
30th May, 1913. 

(a) Hindu Law — Widow — Surrender — Accele* 
rabon of reversioner's interest — Widow's relin* 
quishment for benefit— Effect. 

A Hindu widow may relinquish her estate 
with the effect of accelerating the estate of the 
next reversioner and is not precluded fron> 
obtaining a benefit for such relinquishment* 

(P. 716, C. 3 .] 

(b) Hindu Law— 'Widow— Alienation of whole 
estate with consent of reversioners valid. 

Hindu widow’s alienation of the whole 
estate is valid where there is consent of the next 
heirs, inasmuch as the alienation is capable of 
being supported by reference to the theory of 
relinquishment and consequent acceleration of 
the interest of the consenting heirs. 

[P. 716. C. 2.1 

(c) Hindu Law— Succession— Widow— Abso* 
lute interest in movables — Mithila Law. 

Under the Mithila Law a widow takes an 
absolute interest in the movables of her deceas- 
ed husband. [P. 717, C. i.J 

(d) Movable Pro^rty — Mortgage — Land 

merely pledge or security lor money lenL 
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Under the Hindu Law, as under the English 
Law, a mortgage is treated as personal or mov- 
able property, the land being considered as 
merely a pledge or security for the money lent. 

[P. 717. C.2.j 

(e) Practice — Pleadings— Relief— Fraud alleg- 
ed in plaint not established — Effect. 

Quirre. — Whether where the plaintiff’s claim 
to relief rests solely on the allegations of fraud 
made in the plaint and fraud is not established, 
the suit should fail. [!*• 7 * 5 ’ -’J 

S. P. Sinha, Dwarkanath Chakrabarty 

and Chandra Sekhar Banerjee — for Appel- 
lants. 

Dwarkanath A/iiter, Sorashi Charaii 
MitteXy Sailendra Nath Pa/it and Aj^ndra 
Nath Dutt — for Respondents. 

Fletcher, J. — This is an appeal by 
the plaintiffs against the judgment of the 
learned Additional Subordinate Judge of 
Darbhanga dismissing their suit. 

The plaintiffs are the sons of one 
Kesab Misser deceased. Kesab was 
step'brother of Madhab, the father of 
the defendants third party. The defen- 
dant No. I is the widow of and the 
defendants Nos. 2 to 5 the daughters of 

Nunoo Pershad Misser who died on the 

ot Baisakh 1313* Nunoo also left 
him surviving a son of Nageswar Pershad. 
He died childless on the 24th Bhadro 

1313- 

The plaint in this suit alleges that on 
the death of Nunoo, his son Nageswar 
succeeded to his properties and that on 
the death of Nageswar his mother, the 
defendant No. i, took the properties. 
Further, that the defendant No. i wish- 
ing to benefit her daughters, the defend- 
ants Nos. 2 to 5, caused a false will of 
Nanoo to be filed before the District Judge 
of Darbhanga by her daughters and that 
in that case, Madhab Misser at the insti- 
gation of the defendants Nos. 8 and 9 
(who are alleged to be servants of the 
defendant No. i) filed a fictitious objec- 
tion which was rejected by the Judge. 
That the servants of the defendant No. i 
knew full well (the word is given in the 
translation of the plaint as probably ” 
but this must be a mistranslation) that 
the will was invalid ; so with a view to 
establish a permanent title in future got 
a Suit No. 277 of 1907 instituted by 
Madhab for declaring the said will (of 
which Letters of Administration with the 
will annexed had been already granted) 
declared invalid. That with a view to 
deprive the plaintiffs of their rights, the 
parties to that suit entered into a fraudu- 


lent and collusive solenama under which 
the immovable properties described in 
the Schedule (i) to the plaint .and tornv 
ing a portion of the estate of Nageswar 
Pershad Misser. were given to Madhab, 
the properties described in the Sche- 
dule (n) lo the defendants second party, 
and the properties described in the Sche- 
dule {Hi) to the defendants fourth party. 

'I'he plaintiffs further allege that the 
defendant No. i w.as won over and on the 
25ih of June, 1909, executed a deed of 
relinquishment and that the defendant 
No. I is still in possession of the pro- 
perties of Nageswar. 

On these allegations, the plaintiffs 
asked the Court to make a declaration 
that the solenama and hainofna are 
invalid, null and void and are not binding 
on the plaintiffs and cannot prejudice 
their right of inheritance. 

The learned Judge at the trial found 
that all the transactions challenged by the 
plaintiffs in their plaint as being fraudu- 
lent, were in fact made and done in good 
faith . 

On opening this appeal before us, Sir 
S. P. Sinha, Counsel for the appellants, 
stated that he did not intend to chal- 
lenge the findings of the learned Judge 
negativing fraud. That being so, it is 
open to doubt whether the appeal should 
not be dismissed on that ground. I'he 
claim of the plaintiffs lo relief in this 
suit, rests solely on the allegations of 
fraud made in the plaint. The plaintiffs 
having failed to establish fraud, are not 
at liberty to pick out allegations in the 
plaint which might have warranted them 
in asking for relief on some other ground. 
[Hickson v. Lombard (i) and Bajendra 
Kumar Bose v. Gangaratn Koyal (2).] 

The material facts relating to the case 
when they are disentangled from the 
allegations of fraud and collusion, are 
simple. The deceased Nunoo Pershad 
Misser made his will, dated the 21st of 
April, 1906, and which was registered 
two days later. 

Under the terms of the will, Nunoo 
gave the whole of his estate to his only 
son Nageswar subject to certain bequests 
in favour of his daughters and other 
relatives. The widow, the defendant 
No. I, took no interest under the will. 


(1) (1866) I E. & Ir. App. 324. 

(2) (1910) 37 Cal, 856 = 6 I. C. 472. 
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By Clause 6 of his will, the testator 
provides that if Nageswar died without 
issue, his four daughters should succeed 
to his estate. As I have already said 
Nageswar died, shortly after the testator] 
a minor and without ever having had any 
issue. 'I'he learned Judge has observed 
in the course of his judgment that, 

It is clear that Choudhury Xunoo Pershad 
had no right to make this will while he and his 
son lived in a joint family.” 

i he learned Judge, however, over- 
looked the fact that the testator states 
in his will, 

I have many movable and immovable 
propertie.s, both ancestral and self-acquired and 
It IS necessary to give to the said daughters and 
their heirs, something out of the said proper- 
ties according to the custom of the family.” 

There was also evidence before the 
learned Judge that the testator was 
possessed of self-acquired properties. 
A person claiming under the will, if 
acting in good faith, might not unreason- 
ably suppose that there were properties 
of the testator which passed under the 
terms of the will. Next the three adult 
daughters of Nunoo applied to the Dis- 
trict Judge for grant of Letters of Ad- 
ministration with the will annexed. I'his 
application was opposed by Madhab 
Misser who was then the sole reversionary 
heir. A perusal of the order-sheet of the 
learned District Judge, shows that his 
opposition was genuine and strenuous. 
J’he Letters of Administration were issued 
to the three adult daughters of the 
testator on the 3rd of October. 1907. 

On the nth of August, 1907, that is, 
before the grant of the Letters of Ad- 
ministration, Madhub instituted a regular 
suit asking for a declaration that Nages- 
war took the whole of the properties on 
the death of Nunoo by right of survivor- 
ship and alternatively if Nageswar came 
into possession of the properties under 
the will, for a declaration that Nageswar 
took an absolute interest under the terms 
of the will, Ihis suit came on for trial 
and after the trial had proceeded for 

several days, the parties came to a settle- 
ment. 

On the 22nd of February, 1909, the 
parties filed the petition of compromise 
in Court and on the next day, the suit 
was decreed in terms of the compromise. 

By the compromise, the property was 
dealt with as follows : — 

(a) The whole of the properties were 
deemed to be the estate of Nageswar. 


U) Ihe movable properties were de- 
clared to be the absolute property of the 
defendant No. i. 


{c) 1 he defendant No. i relinquished 
m favour of Madhab her widow’s estate 

immovable property. 
W Madhab granted to the daughters 
of Nunoo half of the immovable proper- 

tl6S* 


W Madhab granted to the defendant 
o. I, 50 btg/ias of land for her life with 
remainder to Madhab and his heirs. Simi- 
arly the daughters of Nunoo granted to 
the defendant No. i another 50 bigAas 

heirs'^"'"""'^''" to the daughters and their 


xie oiner terms of the compromise are 
not material and have not been referred 
to on the hearing of this appeal. The 
terms of the compromise have been given 
effect to by deeds executed by and 
between the parties. 

1 he sole argument addressed to us on 
behalf of the appellants turned on the 
question as to whether or not the compro- 
mise was valid and binding. 

The cases dealing with the power of a 
Hindu widow or mother to deal with the 
estate of her deceased husband or son to 
\\ ich she has succeeded as heiress, are 
numerous. It is not necessary for us to 

^1? ^ tffe long list of authorities as 

they have ail been considered by a Full 
Bench of this Court in the case of Debt 
^ros^ Chowdhry v. Golap Bhagat (3). 

n t at case, all the earlier authorities 
were reviewed. First, it may be taken as 
established without doubt that a Hindu 
widow may relinquish her estate and this 
'VI have the effect of accelerating the 
estate of the next reversioner. Further, 
an alienation by a Hindu widow will bel 
valid where tliere was a consent of the 
next heirs and the alienation is capable 
of being supported by reference to the 
theory of relinquishment and consequenti 
acceleration of the interest of the con- 
senting heirs. But the alienation in such 
a case must be of the whole of the estate. 

The authorities, however, appear toj 
show that the widow is not precluded 
from obtaining a benefit for relinquishing 
h^er estate. As was observed by Garth, 

C. J., in the case of Nobokishore Sarma 
Boy V. Sari Nath Sarma Boy (4) . “ But 

721 = >9 I- C.273. 

(4) (1884) 10 Cal. 1102. 
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there is no concealing the fact that 
although such a relinquishment may be 
made by a widow in perfect good faith, 
and even under such circumstances, as to 
be a meritorious self-sacrifice, it is never- 
theless possible and, indeed, it not 
unfrequeutly happens that a widow who 
is anxious to turn her husband’s estate 
into money, may arrange with the next 
heir of her husband for the time being, to 
alienate the estate to some third person 
for their mutual benefit. They may both 
share in the profits of such a transaction; 
and it sometimes happens, that in this way, 
theestaie hisalienatedfrom the husband’s 
family, so that the person who would be 
the next male heir at the widow’s death, 
is virtually deprived of his rights. But, 
if it is once established, as a matter of 
law, that a widow may relinquish her 
estate in favour of her husband’s heir for 
the time being, it seems impossible to 
prevent any alienation, which the widow 
and the next heir may thus agree to 
make. And it seems equally impossible 
to deny, that for a long series of years, 
this Court has treated and considered 
such alienation as lawful.” The latter 
part of this statement was approved of 
by the Privy Council in the case of 
Bajrangi Singh v. Manokarnika Bakhsh 
Singh (5). In the present case, the com- 
promise was challenged on the following 
grounds '• — 

Firsts it was said that the deed of relin- 
quishment (Exhibit H) executed by the 
defendant No. i pursuant to the terms of 
the compromise, does not include a 
house at Nadat. But the learned Sub- 
ordinate Judge remarks that there is no 
evidence to support this argument. It is 
further to be observed that Exhibit H 
was intended to apply to the whole of the 
immovable properties and in the Schedule 
there is mentioned a property at Nadat 
which may be the house that is alleged 
to be there. 

Next, it was objected that the whole of 
the movable properties had been given 
to the defendant No. i. But under the 
Mithila Law, the widow takes an abso- 
lute interest in the movables [Birajun 
Koer V. Luchmi Narain Mahata (6)]. A 
further point was raised under this head, 
namely, that the defendant No. i was 
given absolutely the mortgage-bonds. It 


(5) (igoS) 30 All. I =35 I, A. i (P. C.). 

(6) (iiJ84) 10 Cal. 392. 


was argued that under the terms of the 
'I'ransfer of Property Act, a mortgage is 
immovable property. But even if .hat 
be so, the Pransfer of Property .\ct does 
not regulate the right of a Hindu widow 
or mother to succeed to the estate of 
her deceased husband or son. Under 
the Hindu Law, as under the Knglish 
Law, a mortgage is treated as personal! 
or movable property, the land being con- 
sidered as merely a pledge or security for 
the money lent. Further, it is to be noticed 
that in the 4th Schedule to tlie plaint 
the plaintilTs treat the mortgages as 
movable property, the two decrees men- 
tioned in the 4th Schedule being decrees 
on mortgages. 'Phe 'clause of the com- 
promise that was most strongly relied on, 
was Clause 6 under which Madhab and 
the daughters of Nunoo respectively 
undertook to give to the defendant 
No. i, so bighas ot \a.T)d. It is argued that 
under this clause, the widow's estate in 
a portion of the property remained. 'Phis^ 
however, in my opinion, is not so. In 
one case the 50 bighas were given to the 
defendant No. i for her life with remaind- 
er to Madhab and his heirs and in the 
other case, it was given to the defendant 
No. 1 for life with remainder to the 
daughters of Nunoo and their heirs. 
This can in no way be considered as a 
reservation or restoration of the widow’s 
estate that the defendant No. i formerly 
enjoyed in the property. The life-estate 
in the 100 bighas is essentially different 
from the widow’s estate which the defend- 
ant No. I formerly enjoyed. For ex- 
ample, if a case of legal necessity arose, 
the defendant No. i would not be at 
liberty to mortgage the 100 bighas 
and the course of succession thereto 
would be different to what it would have 
been if the defendant No. i had retained 
her estate as a Hindu widow. 

I think that under the terms of the 
compromise and the deed of relinquish- 
ment (Exhibit H), the defendant No. 1 
effectually relinquished and destroyed} 
her estate as a Hindu widow. Thatj 
being so, having regard to the decisions 
mentioned above, the parties were at 
liberty to make any bargain they thought) 
fit for the division of the property. 

I may further mention that I consider 
that the compromise might be supported 
as a family arrangement between all the 
parties competent to deal with the whole 
of the property, namely, the daughters 
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who claimed under the will on the one 
hand and the detandant No. i and Mad- 
hab, the sole revcrj>ioner, on the other 
hand. On the principles laid down by 
the Privy Council in the case of K/iunni 
Lai V. Kuniuar Gohind Krishna Narain (7), 
the compromise in this case would be 
binding as acknowledging and dehning 
the antecedent title in the parties. 

In the result, the present appeal fails 
and must be dismissed with costs. Two 
sets of costs are allowed, one set to 
Dr. Mitter’s client and another set t( 
Babu Sorashi Charan Mitter’s client. 
Kichardson, J. — I agree. 

Appeal dismissed 

(7) (i9« I) 33 All 356= 10 I. c. 477 = 38 I. A 
.S7 (P. C.). 
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SIIAKFUDDIN AXU COXK, JJ. 

Lain Samp l^hagat — Plaintiff. 

V. 

Bansi Mandar — Defendant. 

Civil Ref. No. 3 of 1915, decided on 
i5lh March, 1915. 

Contract Act (9 of 1872), S. 23 — What contract 

of service is against public policy is pointed out. 

A bond which binds down the e.vecutant to 
daily attendance and manual labour until a 
certain sum is re paid in a certain month and 
penalises default with overwhelming interest is 
opposed to public policy and is not enforceable. 

[P. 719, C. i.j 

Facts. — The suit was on a hanuahi 
bond printed as foot-note to the judg- 
ment. Further facts appear from the 
following extract from the letter of refer- 
ence of the Munsif-' — 

“ I'he case of the plaintiff is that the 
defendant left disservice without paying 
the debt in the month oijeth 1319. 
Hence this suit for the recovery of Rs. 13 
principal and Rs. 22 as interest, total 

Rs. 35- 

The defendant has not appeared to 
contest the suit and hence it has been 
heard ex parte. This is very probably 
due to the fact that he is too poor to 
contest the claim. 

Bonds of this nature are very common 
in this sub-division and I am told that 
there is no agriculturist who has not taken 
such a bond from his labourers. It is very 
difficult for agricultural operations in this 
sub-division to go on smoothly without 


such bonds. But it is said that such 
bonds are really slavery bonds, and refe- 
rence to such bonds, was made in a 
recent Administration Report of the 
Government of Bihar and Orissa. If 
these bonds are really slavery bonds 
they should be declared null and void by 
the Courts. But in my opinion these are 
not slavery bonds. The contract, though 
for indefinite period, is determinable by 
the labourer on payment of money secur- 
ed by the bond. The labourer is more- 
over to get his customary wages from the 
employer so long as he serves him. No 
doubt the provision to pay exorbitant 
rate of interest issued as to deter the 
labourer from leaving the service. The 
objev,! and poor condition of majority of 
these labourers are such that they are 
ne\er able to pay the money secured, 
unless there is another employer who 
pays him a higher value, out of which he 
may redeem himself. Under such a 
circumstance, the stipulation to pay an 
exorbitant rate of interest often serves as 
a check on him and prevents him from 
leaving the service. The result is that 
the same family of labourers goes on 
serving the same family of employer from 
generation to generation. But this is a 
circumstance which is not the result of 
the contract itself, but of extraneous 
circumstances. The provision to pay 
interest is really a penal provision which 
may be relieved against by the Court. 

As I entertain reasonable doubt on the 
point of law involved in this case, I refer 
under O. 46, R. i of the Civil ^Procedure 
Code, for the decision of the Hon'ble 
High Court the following question : — 

U hether the bond in suit is a slavery 
bond ? Are its terms enforceable ?** 

Judgment. — This is a reference by the 
Munsif of Banka, under O. 46, R. i of 
the Civil Procedure Coda, for a decision 
whether a certain bond'"' is enforceable at 


*the bond was as follows: — 

* 

“I have borrowed Rs. 13 in cash from Ram 
oarap Bhagat, inhabitant of Bandara, to meet 
my household expenditure. In satisfaction of 
interest, I shall daily remain in attendance, and 
plough the land of the said Bhagat, work with 
spade in his land, transplant his seedlings, thresh 
his crops by means of danni, etc., and shall per- 
form and manage all works required from 
me. I shall take wages and butad (food) 
according to the usage of the said village. 

In the year £ wish to re-pay the 

money, I shall re-pay it in the month oi Baisakh 
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law. It appears to us that it is not so 
enforceable. It binds down the executant 
to daily attendance and manual labour 
until a certain sum is re-paid in a certain 
month and penalises default with over- 
whelming interest. It is remarkable that 
the suit, which is brought on this bond, 
is not contested, and this, in the Munsif's 
opinion, is probably due to the fact that 
the executor is too poor to defend him- 
self. Such a condition is indistinguish- 
able from slavery, and such a contract 
is, in our opinion, opposed to public 
policy and not enforceable. 


V.B./R.K. 


Reference answered. 


of that year in one lump sum, and then 1 will 
leave his work. I shall not re pay money in any 
other month except the month of Baisakh. If 1 
absent myself from work without re-paying the 
money, then I shall pay interest at the rate of 
Rs. 6*4 per cent, per mensem from the date of 
absence to the day of realization. I have, there- 
fore, executed this harwahi (ploughman’s) bond 
on the above conditions so that it may be of 
•use, when required.” 
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N. R. CHATTERJEA AND MULLICK, JJ. 

J/ofoin Chandra Chowdhury and others 
— Petitioners. 

V.. 

Bepin Chandra Roy Chowdhury — Oppo- 
site Party. 

Civil Rule Nisi No. 1137 of 1914. 
decided on 23rd March, 1915* from 
the Judgment of Dist. Court Judge, 
Rangpiu:. 

(a) Bengal Tenancy Act (8 of 1885). S. 153, 
explained — Question of irregularity in sale pro> 
■ce^ingt is not a question relating to land 
between the parties. 

Per N. B. Chatterjea, J . — Under Explanation 
to S. 153 of the Bengal Tenancy Act (Eastern 
Bengal and Assam Tenancy Act) a question as 
to the regularity of the proceedings in publish- 
ing or conducting a sale in execution of a decree 
ior arrears of rent is not a question relating 
to title to land or to some interest in land 
as between parties having conflicting claims 
thereto. iP. 720, C. i.] 

(b) Bengal Tenancy Act (8 of 1885), S. 153 — 
Appellate Court deciding whether a case falls 
under proviso to S. 153, Bengal Tenancy Act — 
Not, question that may be raised but that which 
has been decided should be considered. 


question decided by tlie order of the Sutiuxii- 
nale Court. i I’. 730. C.3.J 

(c) Bengal Tenancy Act (8 of 1885), S. 153~ 
Order setting aside sale — Decree holder pur 
chaser — Order falls under S. 153 and is appeal 
able though the decree in that suit is not. 

.\n order selling aside or declaring to set aside 
a sale in execution of a decree for rent (where 
the dccree-ltolder js the purchaser) is an or<ler 
deciding a question relating to title to land as 
between parties havingconflicting claims thereto, 
and falls within the proviso to S. 153 of the 
Bengal 'I'enancy Act, and is. therefore, appeal- 
able. though there could be no appeal from the 
decree in the suit on account of the proliibition 
contained in the section. 32 Cal. 957 (F. B.), 
foil. [J*- C. i.J 

(d) Bengal Tenancy Act (8 of 1885), S. 153 
— Irregularity in publishing or conducting sale 
is not fraud — Question of fraud does not come 
under S. 153, but irregularity does fall — (Per 
Muiltck, y.)— An irregularity may be coupled 
with fraud — Irregularity tainted with fraud is not 
excluded from scope of S. 153. 

An irregularity of the proceedings in publish- 
ing or conducting a sale is not the same as fraud 
in publication or conduct of sale. [P. 720, C. 2.I 

S. 153, Explanation applies only to cases 
where there is a question as to irregularity in 
publishing or conducting a sale. [F. 721, C. 1.] 

An application to set aside a sale made by a 
person (who prior to the sale had purchased the 
holding) more than a month after the sale comes 
within S. 47 of the Civil Procedure Code and is 
not time-barred, 5 . 18 of the Limitation Act 
being applicable to the circumstances of the 
case. A. I. R. (i9i5)Cal. 26S, ref. to. 

[P. 721, C. 1 . 1 

\ question as to fraud in publishing or con- 
ducting a sale is not covered by the Explanation 
to S. 153 of the Bengal Tenancy Act. 

IP.721, C. 2.] 

Per Mullick, J . — An irregularity in publishing 
or conducting a sale may be accompanied with 
or without fraud. [F- 722, C. i.j 

S. 153, Explanation, does not expressly ex- 
clude from its scope an irregularity tainted by 
fraud. [P. 722, C. i.J 

Aiul Chandra Gupta — for Petitioners. 

Mohini Mohan Chakravarti — for Oppo- 
site Party. 

N. R. Chatterjea, J . — The question 
raised in this Rule is, whether an appeal 
lay against an order of the Munsif refusing 
to set aside a sale held in execution of a 
decree passed in a suit for recovery 
of rent, in which the amount claimed 
did not exceed fifty-rupees, the Judicial 
Officer, who passed the decree and order, 
having been empowered to exercise final 
jurisdiction under S. 153 of the Bengal 
Tenancy Act. 


The question whether, or not, a case comes 
under the proviso to S. 153, Bengal Tenancy 
Act, is to be determined by the Appellate Court 
not Vith reference to the question which may 
be raised in appeal, but with reference to the 


The determination of the question 
depends upon whether the order of the 
Munsif has decided a question relating 
to title to land or to some interest in 


g 


720 Calcutta Nobin Chasdha v. Bepin Chandea (Chatterjea, J.) 191ft 


land as between parties having conHict- 
ing claims thereto, within the meaning of 
S. 153 of the Act. 

Now, the Full Bench in the case of J^ali 
Manual v. Havisarbastvar Ch.ikravarti (i) 
held that an order setting aside or declin* 
ing to set asside a sale in execution of a 
'decree for rent (where the decree-holder 
;is the purchaser) is an order deciding a 
Iquestion relating to title to land as 
between parties having conilicting claims 
Ithereto, and falls within the proviso to 
S- 153 of the Bengal Tenancj' Act, and 
is, therefore, appealable, though there 
could be no appeal from the decree in 
the suit on account of the prohibition 
contained in the section. 

I'he Explanation which has been added 
jto S. 153 of the Bengal Tenancy Act, by 
:the Amending Act I of 1908 (Eastern 
Bengal and Assam Tenancy Act) lays down 
that “ a question as to the regularity of 
,the proceedings in publishing or conduct- 
ing a sale in execution of a decree for 
arrears of rent is not a question relating 
to title to land or to some interest in land 
'as between the parties having conilicting 
claims thereto." 'i'he learned District 
Judge held that the real question in this 
case was whether there was any material 
irregularity in publishingthesale, and that 
such a question according to the expla- 
nation to S. 153 is not a question relating 
to title to land or to some interests in 
land as between parties having conflicting 
claims thereto. He accordingly held that 
no appeal lay to him and rejected the 
appeal. 

The allegations, however, made in the 
application to set aside the sale are to 
the effect that no processes of attachment 
or proclamation were served upon the 
properties, and that the decree-holder, 
fraudulently and in collusion with the 
peon, got all the said processes suppressed 
and false returns to be submitted and 
thus brought about the sale. The sale, 
therefore, was sought to be set aside not 
merely on the ground of material irregu- 
larity as contended on behalf of the 
opposite party, but also on the ground of 
fraud in publishing the sale, if not on the 
latter ground alone. 

The application, it appears, was made 
more than 30 days after the sale, and the 
Munsif refused to set aside the sale on 
the ground that there was no such fraudu- 


(0 (*905) 32 Cal, 957. 


lentconcealmentof the execution proceed- 
ings on the part of the decree-holder as 
to bring the case within S. iS of the 
Limitation Act. He did not decide any 
question as to the regularity of the pro- 
ceedings in publishing or conducting the 
sale." Jt is to be observed that the 
question whether, or not, a case comes 
under the proviso to S. 153, is to be 
determined not with reference to the 
question which may be raised, but with 

reference to the question decided by the 
order. 


The Explanation, therefore, to S. 153 
of the Bengal lenancy Act has no appli- 
cation to the present case, and an appeal 
lay against the order of the Munsif under 
the Full Bench decision referred to above. 
But even if it be held that the Munsif’s 
order by implication decided a question 
as to fraud in publishing the sale, we 
have to see whether a question as to 
fraud in publishing a sale is a ques- 
tion as to the regularity of the pro- 
ceedings in publishing or conducting a 
sale within the meaning of the expla- 
nation to S. 153 of the Bengal Tenancy 
Act, and whether the effect of the Full 
Bench decision has been nullified by the 
said explanation as contended on behalf 
of the opposite party. 

Now a sale may be set aside under 
O. 21, R. 90 of the present Code of Civil 
Procedure, on the ground of material 
irregularity or on the ground of fraud in 
publishing or conducting a sale. O. 21,. 
R. 90 of the present Code of Civil Pro* 
cedure, therefore, covers a case of mate- 


rial irregularity provided for by S. 3it» 
as well as a case of fraud coming under 
S. 24.4 of the Civil Procedure Code of 
1882. The distinction between an 
irregularity in publishing a sale and/ra«(Z 
in publishing a sale was well defined 
under the old, and is so under the present 
Code, and I do not think that the Legis- 
lature by using the words “ a question as 
to the regularity of the proceedings in 
publishing or conducting a sale " meant 
to include not only cases where a question 
arises as to the irregularity in publication 
or conduct of the sale, but also cases 
where there is a question of fraud in 
publishing or conducting the sale. An 
irregularity of the proceedings in publish- 
ing or conducting a sale is not the samej 
as fraud in publication or conduct of the 
sale, and 1 think that if it was the inten- 
tion of the Legislature to bar an appeal 
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in cases where a question as to fraud in 
^blishing or conducting a sale is decid* 
efT, it would have expressed itself clearly 
by stating that “ a question as to fraud 
or as to the regularity of the proceedings 
in publishing or conducting a sale ’’ 
is not a question of title relating to 
land, etc. It seems to me that the 
Explanation applies only to cases where 
there is a question as to irregularity in 
publishing or conducting a sale, and that 
the effect of the Full Bench decision 
has been restricted to that extent only. 

I am fortified in the view 1 take by the 
case of Arjun Das v. Gunendra Nath 
Basu Malik (2) In that case proceed- 
ings to execute a decree for rent having 
been started more than a year after the 
judgment-debtor’s death, writ of attach- 
ment and proclamation of sale were 
issued in his name and returns were filed 
that processes had been duly served, and 
the decree-holder himself purchased the 
holding at the sale which followed. In an 
application to set aside the sale by a 
person (who prior to the sale had purchas- 
ed the holding) more than a month after the 
sale, it was held that the application came 
within S. 47 of the Civil Procedure Code, 
and was not time-barred, S. 18 of the 
Limitation Act being applicable to the 
circumstances of the case, and the sale 
was set aside. The learned Judges 
(Mookerjee and Beachcroft, JJ ,) ob- 
served t 

We may finally add that although the appli- 
cation must be deemed to have been made under 
S. 47 of the Code of 190S, a second appeal may 
at first seem barred under S. 153 of the Bengal 
Tenancy Act, as the claim in the suit for rent 
was under Rs. 100 iSAyama Char an MitUr v. 
Debendranath Muktriee (3)] but a second appeal 
does apparently lie in this case on the authority 
of the decision of the Full Bench in JCalt Mundall 

Ramsarbaswar Chahravarti {i), the effect of 
which, as explained in B^ni Madhab v. Bises- 
war (4), has not been completely nullified by the 
explanation added to S. 153.” 

It was contended that we should not 
refer to the distinction between irregula- 
rity and fraud in the Code of Civil Proce- 
dure in construing a section of the Bengal 
Tenancy Act. But the provisions of the 
Civil Procedure Code, for setting aside 
a sale either on the ground of fraud or 
irregularity in publishing or conducting a 
sale, are applicable to sales held under 


(2) A. I. R. (1915) Cal. 268 = 27 I. C. 294. 

(3) (1900) 27 Lai. 484. 

(4) (1912) IS I. C. 436. 
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the Bengal I'enancy Act, and the words 
regularity of the procedure in publish- 
ing or conducting a sale” in the Explana- 
tion to S. 153 evidently refer to such a 
ground for setting aside a sale under the 
Civil Procedure Code, and 1 am accord- 
ingly justified in referring to the provisions 
of that Goce on the point. 

I am of opinion that a question as to 
fraud in publishing or conducting a' 
sale is not covered by the Explanation 
to S. 153 of me Bengal I cnancy Act, 
and that the Full Bench decision still 
applies to a case where such a question 
is decided. Assuming, therefore, that 
the Munsit's order decidefl a question 
as to traud in publisliing the sale, 1 think 
that an appeal lay in this case against 
the order of the Alunsif under the proviso 
to S 153 of the Bengal Tenancy Act. 

The Rule is accordingly made absolute, 
the order of the District Judge set aside, 
and tlie case is remanded to the lower 
Appellate Court for the hearing of the 
appeal on the merits. Costs of this 
Rule, one gold mohur^ will abide the 
result. 

Mullick, J. — T he petitioners who con- 
sist of two judgment-debtors and a pur- 
chaser from a judgment-debtor after the 
rent decree but before the sale, applied 
to the Munsif to set aside the sale 
on the ground of material irregularity 
and fraud. The Munsif found that the 
application was made more than 30 days 
aher the sale and that the petitioners 
w’ere not entitled to the benefit of S. 18, 
Limitation Act, inasmuch as they had 
failed to show that they had been kept 
by the fraud of the opposite party from 
knowing about the sale and applying 
within time. This was not a finding upon 
a question as to the irregularity of the 
proceedings in publishing or conducting 
the sale and the Explanation to S. 153. 
Bengal I’enancy Act, does not apply. 
An appeal, therefore, was competent 
having regard to the decision in Kali 
Mondal\. Ram Sorbeswar Ghakravorti (i) 

I agree, therefore, with my learned 
brother that the District Judge’s order 
holding that no appeal lay was an order 
wrongly declining jurisdiction, and that 
the Rule should be made absolute with 
costs. 

But with that part of my learned 
brother’s judgment in which he expresses 
the opinion that an irregularity in conduc- 
ting and publishing asale caused by fraud 
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IS not covered by the Explanation to 
S. 153, I respectfully venture to express 
:a doubt. An irregularity in publishing or 
conducting a sale may be accompanied 
with or without fraud. The Explanation 
under consideration does not expressly 
exclude Irom its scope an irregularity 
tainted by fraud and there is nothing in 
the Civil Procedure Code of 1S82, and 
much less in the Code of 1908, which 
compels us to limit the generality of the 
terms of the explanation and to give to 
it a meaning dili'erent from its apparent 
meaning. 

'I'he Rule, however, must be made 
absolute on the first ground and the 
appeal sent down to be heard on its 
merits. 

v.h./k.k. 

/?ule made ab-solute. 
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N. R. CHATTEKJEA AND ROE, JJ. 

Khagendra Nath Ghatterjee and others 
— Plaintiffs — Appellants. 

V. 

Sonatan Guha and others — Defendants 
— Respondents. 

Second .Appeals Nos. .?902 and 3624 to 
3627 of 1913, decided on 19th August, 
1915, from the Decrees of Offg. Sub-Judge, 
liarisal, dated 5th July, 1912. 

(a) Execution Sale— R^hts of purchaser— 
Purchaser's right relinquishable without regis 
tered conveyance. 

Where a share in a certain ttttuk belonging to 
G was purchased by C in execution of a mortgage- 
decree, who after his purchase without taking 
possession or disturl;ing G's possession, gave up 
for a consideration his rights as purchaser in 
favour of G, witliout executing a registered 
conveyance. 

Beld, that the relinquishment thus made 
divested O' of the rights he had acquired by his 
purchase, as any suit brought afterwards by C 
against G for recovery of the share, would have 
been successfully resisted by 6^. Case-law dis- 
<^“ssed. [P. 726. C. 2.] 

^ (b) Contract — Right to enforce — Equities aris- 
ing from part performance of — Title does not 
pass by mere admission or disclaimer of owner. 

A mere admission or disclaimer of the owner 
cannot operate to pass title to property where a 
conveyance is required under the law to transfer 
title, but a different result might follow from 
equitable principles of part performance of a 
contract. [P. 724, C. i.] 

Equities, arising from part performance and 
from acts done in execution of a contract dis- 
cussed. 


Bash Behary Ghose^ Tara Kishore 
Ghoudhury ?Lnd Brojo Lai Chakravarti — 
for Appellants. 

Jogesh Chandra Boy and Gunada Chan- 
dra Sen — for Respondents. 

Judgment. — The facts connected with 
the litigation out of which these appeals 
arise, may be stated as follows : — 

Ihe lands in dispute are included in a 
permanent tenure called Taluk Kamdeb 
Guha appertaining to the zemindari 
mahal No. 2694 belonging to the plain- 
tiff-appellant. The taluk was sold in 
execution of a rent-decree and purchased 
by one Ganga Charan in 1864, who sold 
it to four persons, Ramsagar, Gokul 
Rrishnapriya and Chandrakala, who were 
members of the Guha family to whom 
the taluk belonged before the sale under 
the rent-decree. The first three mort- 
gaged a 14-annas ^-gundas share of the 
taluk to certain persons who sued and 
obtained a decree upon the mortgage and 
one Chandra Kumar Bose ostensibly 
purchased the said share at the sale held 
in execution of the said decree, but it 
has been found that Chandra Kumar was 
the benamdar of the said mortgagors. 
The fourth purchaser from Ganga Charan, 
viz.y Chandrakala, appears to have had 
a i-anna ib-gxindas share in xht taluk, 
w'hich on her death devolved on her 
three sons in equal shares, two of whom 
Ananda and Iswar mortgaged their 
i-anna ^-gundas share to one Kashinath, 
whose successors-in interest (who are 
described in these cases as the Chakra- 
vartis and the Kanjibalis) purchased the 
said share at a sale held on the ist 
June, 1888 in execution of a decree 
obtained upon the said mortgage. These 
Chakravartis and Kanjibalis deposited 
the landlord’s fee as required by S. 12 
of the Bengal Tenancy Act but it was not 
accepted by the plaintiff, as Iswar and 
Ananda whose interest they purchased 
or their mother had not got their names 
registered in the plaintiff’s sherista. It 
appears that out of the four persons 
named above who purchased the taluk 
from Ganga Charan in 1864, only Ram- 
sagar and Gokul got their names regis- 
tered in the landlord’s sherista and it 
was from them that the landlord used 
to realise rent for the tenure amicably 
or by suit. After the death of Ramsagar 
and Gokul, the landlord in 1889 brought 
a suit for rent against the four sons 
of Ramsagar and the widow of Gokul 
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and the taluk having been sold in 
execution of the decree was purchased by 
one Chandra Kumar Chakravarti on the 
17th March, 1890. I'hcn another decree 
was obtained for rent in 1890 for the 
period prior to the said sale. N\ hen 
execution of this decree was taken out, 
a mortgage (kistibandi) bond was exe- 
cuted by Chandra Kumar Chakravarti, 
Dinamani (widow of Gokul) and by three 
other persons who were members of the 
Guha family, viz., Rasik, Sonatan and 
Amar, in which it was stated that 
Chandra Kumar Chakravarti was the real 
owner of the taluk by purchase. From 
that time, the zemindar sued Chandra 
Kumar alone for rent, the last suit being 
No. 2767 of 1893. At the sale in 
execution of the decree passed in that 
suit, the taluk was purchased by one 
Manitara on the 29th April, 1895. By 
this time, the zemindar suspected that 
Chandra Kumar and Manitara were 
benamdars for the Guhas, and in the next 
two rent suits Nos. 1572 of 1895 and 
No. 1574 of 1895, he joined the four sons 
of Ramsagar and the widow of Gokul 
{who were the defendants Nos. 4 to 8 in 
that suit), and Rasik, Sonatan and Amar 
who had joined Chandra Kumar in the 
■kistihandi mortgage-bond and were made 
defendants Nos. i to 3, the 9th defendant 
in the 1st suit being the said Chandra 
Kumar and the 9ih defendant in the second 
being Manitara. The defence of the first 
eight defendants in those two rent suits 
was that defendants Nos 4 to 8 (the heirs 
of Ramsagar and Gokul) were the real 
owners of the taluk, that the defendants 
Nos. I to 3 had no interest therein and 
that the defendant No. 9 Chandra Kumar 
in the first suit and defendant No. 9 
Manitara in the second, were the real 
auction-purchasers and decrees for rent 
should be passed against the said pur- 
chasers in each suit. The Court, how- 
ever, found that Chandra Kumar and 
Manitara were benamdars, that defen- 
dants Nos. I to 3 had no interest in the 
taluk and that defendants Kos. 4 to 8 
were the real owners of the taluk, and 
accordingly passed decrees against them. 
In execution of the decree in suit No. 152 
of 1895, the taluk was sold and purchased 
by the zemindar decree-holder on the 
20th June, 1898 and he obtained deli- 
very of possession through Court on 
the 29th July, 1899. "Fhe judgment- 
debtors applied to have the sale set 


aside, but the application was dismissed 
and the order of dismissal upheld up 
to this Court. On the plaintilt attempt- 
ing to take khas possession, the judg- 
ment-debtors set up several under-tenures 
and notices under ii. 167 of the Bengal 
Tenancy Act were thereupon served upon 
them and the plaintiff instituted several 
suits for recovery of possession. 

In three cases, it was found that the 
notices were not served within the time 
allowed by law and with respect to those 
three, the plaintiff instituted three rent 
suits which gave rise to Second .Appeals 
Nos. 3625 to 3627. In the other two 
cases, the notices were served in proper 
time and they were for possession of the 
lands in respect of which the defendants 
had set up under-tenures. 

The defence of the defendants, so far 
as it is necessary to state for the purpose 
of the present appeals, substantially was 
that as some of the owners of the taluk, 
viz., the Chakravartis and Kanjibalis, 
were not made parties to the rent suit of 
189s, the decree cannot operate as a 
decree for rent under the Bengal Tenancy 
.Act and the sale held in execution of 
such a decree could not pass the taluk 
free of incumbrances, and the under- 
tenures held by the defendants, therefore, 
were not affected by the sale. 

These two suits (which gave rise to 
Second .Appeals Nos. 3624 and 2902) 
were decreed by the Munsif, but on 
appeal, the suits were dismissed ; on 
second appeal (Second .Appeal No. 2719 
of 1914) the cases were remanded 
to the lower Court and that Court 
again decreed the suits. There were 
again second appeals (Second Appeal 
No. 2627 of 1907 and analogous appeals) 
and this Court was of opinion that 
if the Chakravartis and Kanjibalis had 
any subsisting interest at the date of the 
institution of the rent suit in 1895, the 
suits must be dismissed, but if they had 
no subsisting interest at that time, the 
suits must be decreed, and the Court 
below was directed to determine the said 
question. 

On remand, the learned Subordinate 
Judge came to the conclusion that the 
Chakravartis and Kanjibalis had a sub* 
sisting interest in the taluk at the date 
of the rent suit, and accordingly dis- 
missed the suits. 'I'he Second .Appeals 
Nos. 3624 and 2902 have been preferred 
by the plaintiffs against the said decision. 
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The question for consideration in these 
appeals, therefore, is whether the Chakra* 
varlis and Kanjibalis had any subsisting 
interest at the date of the rent suit in 
iSc)5. 

As regards the question of possession 
of the I -anna ^-gundas share, the learned 
Subordinate Judge said : — 

“were it necessary to come to a decision on 
this point, I would have unhesitatingly held that 
tiie (iuhas \\ere all along in possession of the 
land, that the Chakravartis and Kanjibalis never 
received rent from them and that evidence of 
payment of rent to and grant of dakhilas by the 
latter is concoction, pure and simple, to defeat 
the claim of the plainiitfs,’’ 

but he was of opinion that as tliere 
was no conveyance by the Chakravartis 
and Kanjibalis in favour of Iswar and 
Ananda, nor possession for the statutory 
period by the latter, the former were not 
divested of their right and no title was 
created in favour of the latter. But his 
finding as to whether the Chakravartis 
and Kanjibalis relinquished their right on 
receipt of the decretal amount, was not 
clear and definite. We accordingly remand- 
ed the case for a definite finding on 
the point. The finding has now been 
returned to this Court and the Court 
below has clearly found that the 
Chakravartis and Kanjibalis relinquish- 
ed the share purchased by them on 
receipt of the decretal amount from 
the Guhas. As stated above, the 
Court below was of opinion that notwith- 
standing that the Chakravartis and 
Kanjibalis disclaimed their title to and 
possession of, the share purchased by 
them, the Guhas could not have acquired 
any title to the share for want of a regis- 
tered conveyance and relied upon the 
case of Jadu Nath Poddar v. Rup Lai 
Poddar (i). 

We think that the Court below is 
wrong in the view it took of the legal 
effect of the relinquishment in the present 
cases. It is true a mere admission or 
disclaimer cannot operate to pass title to 
property where a conveyance is required 
under the law to transfer title. In the 
case relied upon, there was a release 
executed by the real owner in favour 
of another person in order to protect 
his property from the claims of his 
creditors. The nominal transferee sold 
a portion of the properly to another. 
The creditors were not defrauded and 


it was held that the real owner could 
recover the property from the benamdar 
and the transferee from him. There 
is an observation of Mookerjee, J., that 
the title of the real owner could not 
pass by an admission. But in that case, 
the original transferee and the purchaser 
from him, were found not to be bona fide 
purchasers for value, and they were fully 
aware of the real nature of the transaction. 
It was under these circumstances, that 
Mookerjee, J., observed that title could 
not pass by a mere admission, in the 
case of Musammat Oodey Koowur v. 
Musammat Ladoo (2), in a suit to redeem 
a mortgage of an estate A, in order to 
avoid an objection taken as to parties, 
filed a petition disclaiming all interest in 
the estate. The Judicial Committee held 
that in the circumstances and in the 
absence of any consideration given to At 
the petition did not operate as a convey* 
ance of right or as an estoppel to a 
suit by her for possession of the estate. 
Mookerjee, J., relied upon that case and 
observed that although under certain 
circumstances a person may be estopped 
from setting up a title in himself, title 
of the real owner could not pass by mere 
admission. The opinion expressed in 
that case was followed by Mookerjee and 
Beachcroft, JJ., in Dharam Chand Boid 
V. Mouji Shnhu (3) There a partnership 
business was sought to be transferred by 
means of a deed of release. It does not 
appear that any consideration was paid 
or that there were circumstances which 
would in equity have precluded the 
transferor from challenging the validity 
of the transfer. 

In the present case, the matter did not 
rest upon a mere admission. The Chakra- 
vartis and Kanjibalis on receipt of 
consideration gave up their rights as 
purchaser in favour of the Guhas and it 
is found that the former never took 
possession and the latter were allowed to 
remain in possession of the property. 
There is no doubt that the Guhas could 
sue the Chakravartis and Kanjibalis for 
specific performance. They could have 
successfully resisted a suit by the latter 
if they sued the Guhas for possession of 
the share. It is contended on behalf of 
the respondents, that under S. 54 of the 

(2) (1869-70) 13 M. I. A. 585 = 15 W. R. *6 
(P. C.). 

(3) (*912) 16 I. C. 440. 


(i) (1906) 33 Cal. 967. 
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Transfer of Property Act, and S. 12 of 
the Bengal Tenancy Act, there can be no 
transfer except by a registered conve- 
yance. But the equitable principle is 
well-established and we need only refer 
to Walsh V. Lor^dale (4) and Piichha Lai 
V. Kunj Behary Lai (5), decided by 
Jenkins, C. J. and Mookerjee, J. In the 
latter case, a purchaser under an unregis- 
tered conveyance paid the agreed price 
to his vendor and was placed in posses- 
sion, and it was held that in the absence 
of circumstances showing that such pur- 
chaser was not entitled to sue his vendor 
for specific performance, a subsequent pur- 
chaser of the property under a registered 
conveyance could not succeed in a suit to 
recover possession of the property from the 
former purchaser. Coxe, J., relied upon 
the provisions of S. 54 of the Transfer of 
Property Act and was of opinion that the 
transaction was a nullity and that the 
vendor himself was not estopped from 
disputing the validity of the trans- 
action. He was, however, overruled by 
the Court of Appeal and Jenkins, C. J., 
observed : — 

There is no invasion or evasion of the Regis- 
tration Act. It is merely securing a party those 
rights to which he is entitled apart from the Act 
— rights to which he has a good title in Courts 
to which the abiding direction has been given 
to proceed in all cases according to equity and 
good conscience.*' 

In the recent case of Mo/tamed Musa 
V. Aghore Kumar Ganguli (6), where by 
a compromise made in a suit in 1873, it 
was agreed that mortgaged property 
should be released from two mortgages, 
the malikana being thenceforth allotted 
in agreed proportions to the two mort- 
gagees and the mortgagor, and that the 
latter should execute deeds of absolute 
sale or transfer of the proportions allotted 
to the respective mortgagees, a decree 
was made in puisuance of the compro- 
mise, but the compromise agreement 
was not registered, nor were the transfers 
executed. All parties, however, thence- 
forward acted in every respect as if the 
transfers had been made, and there were 
dealings both by the mortgagor and the 
mortgagees with the shares allotted to 
them under the agreement. In 1908, a 


(4) (1882) 21 Ch. D. 9 = 52 L. J. Ch. 2=46 L. 
T. 858 = 31 W. R. 109. 

(5) (1913) 20 I- C. 803. 

16) (1915) 42 Cal. 801 =28 I. C. 930 = 42 I. A. 
I (P. C.). 


suit was instituted to redeem the mort- 
gages and it was held by the Judicial 
Committee : — 

“ That whatever defects of form tliere iniglit 
be in reLiiion to the compromise agreement as a 
transfer of the ecjuity of redemption, were cared 
by the conduct of the parties in continuously 
acting upon it, and that the right to redeem the 
mortgages was extinguished." 

Their Lordships observed : 

" The point wliich is made against giving effect 
to this compromise, is that a conveyance was not 
made by Khodajanessa in completion of the con- 
tract ot purchase narrated in the ruzinama. I his 
is true. Rul no written conveyance by the law 
of India was at the date of that transaction 
necessary, the Transfer of Property Act not 
being passed until the year 1882." 

" liut even if transfer in writing had from a 
conveyancing point of view been omitted, or if 
some other formal defect had occurred, their 
Lordships are of opinion that this would have 
been unavailing to the appellants in the attempt 
made in the present suit to redeem the mort- 
gages. For the points against opening up the 
transaction, are manifold and are in their Lord- 
ships' opinion conclusive. The compromise has 
been acted upon by all the parties to it, and by 
their successors-in-title from that date to this." 

Then referring to the case of Maddi- 
son v. Alderson (7), their Lordships 
observed : — 

"Their Lordships do not think that there is 
anything either in the law of India or of England 
inconsistent with it, but, upon the contrary, that 
these laws follow the same rule. In a suit, said 
Lord Selborne In Maddtson v. Alderson (7), 
founded on such part performance (.and the part 
performance referred to was that of a parol con- 
tract concerning land; the defendant is really 
charged upon the equities resulting from the 
acts done in execution of the contract, and 
not (within the meaning of the Statute of Frauds) 
upon the contract itself. If such equities were 
excluded, injustice of a kind which the Statute 
cannot be thought to have had in contemplation, 
would follow." 

It is contended on behalf of the res- 
pondents that all the cases where the 
above principles were applied were cases 
between parties claiming under the con- 
tract, that the Chakravartis and Kanji- 
balis are no parties to these suits, and 
neither the plaintiffs nor the Guha defen- 
dants claim under them. But the plain- 
tiffs purchased the tenure of which the 
Chakravartis and Kanjibalis were at 
some time part owners and they had 
given up their rights in favour of Iswar 
and Ananda, and the Guhas set up the 
rights of those persons as having had a 
subsisting interest in the taluk when the 

(7) (*883) 8 A. C. 476=52 L.J. Q. B. 737 = 49 
L. T. 303=31 W. R. 820. 
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rent suit was brought. If the contention 
of the respondents were valid, a creditor 
cannot avail himself of any estoppel or 
equities to which his debtor is entitled. 
If the debtor paid the purchase-money 
for a property and the vendor delivered 
possession of the property to him. the 
creditor cannot according to the respon- 
dents contention avail himself of the 
equities arising from the transaction. 
We do not think that this case can be 
distinguished in principle from the cases 
cited above; and we are of opinion that 
the Chakravanis and Kanjibalis having 
given up their rights on receipt of con- 
sideration and allowed the Guhas to re- 
main in possession of the i-aniia ^-guiidas 
share, were precluded from setting up 
any title against the Guhas, and they 
had no subsisting right to the share at 
the date of the suit for rent. In the rent 
suits, the Guha defendants stated that 
they were the only owners of the taluk, 
but that their interest had passed to 
Chandra Kumar and Manitara who had 
purchased the taluk at sales held in exe- 
cution of previous rent decrees. They 
did not say a word about the Chakravar- 
tis and Kanjibalis having any subsisting 
interest in the tahik. Kamini Chakra- 
varti, the head of the Chakravartis» was 
examined in the rent suits, and he dis- 
claimed all interest, in the taluk. The 
Court found that Chandra Kumar and 
Manitara were benamdars for the 
Guhas, and it was the Guhas (the defen- 
dants Nos. 4 to 8 in these suits) who 
were the real owners of the taluk and ex- 
clusively liable for rent, and it is they 
who now plead that the Chakravartis and 
Kanjibalis had a subsisting interest at 
the date of the suit. 

It is contended on behalf of the res- 
pondents that the question of relinquish- 
ment or estoppel was never raised before; 
the only question raised being whether 
the Chakravartis and Kanjibalis were 
benaindars and that the order of remand 
made by Mookerjee and Beachcroft, JJ., 
precludes us from considering the said 
questions. We do not think that there 
is any substance in this contention. 
The plaintiffs did not allege in their 
plaint that the Chakravartis and Kanji- 
balis were benamdars ; it was the defend- 
ants who set up their title, and when 
Kamini Chakravarti was examined, the 
question of relinquishment was raised. The 
question of relinquishment was considered 


by the Munsif so far back as the 15th 
f ebruary, 1907 in certain suits between 
the parlies. 'I'he question of relinquish- 
ment and the equities arising from it are 
involved in the decision of the question 
wliether the Chakravartis and Kanjibalis 
had any subsisting interest, which 
Mookerjee and Beachcroft, JJ., by their 
remand order directed the lower Court to 
determine. It is contended that the only 
question for decision which the remand 
order contemplated was whether the 
Chakravartis and Kanjibalis were benam- 
dars for the Guhas. But if they were 
benamdars for the Guhas, we fail to see 
how any question of their having a sub- 
sisting right, could arise. Then it is said 
that the learned Judges who remanded 
the caseAvould have gone into the ques- 
tion of relinquishment and the other 
contentions found upon it, had the ques* 
tion been raised before them. But the 
fact of relinquishment on receipt of 
consideration had not been found before 
the case was remanded, and in the 
absence of such a finding, the question of 
equitable considerations could not be 
gone into. Admittedly the Chakravartis 
and Kanjibalis did not execute any 
conveyance. The question whether their 
interest had determined otherwise than 
by execution of a conveyance for example* 
by relinquishment operating as estoppel 
or giving rise to equitable considerations 
was, therefore, involved in the order 
of remand and in no way inconsistent 
with it, and we do not see how we are 
precluded by the remand order from going 
into those questions when the remand 
order directed the Court below to decide 
the question whether the Chakravartis 
and Kanjibalis had any subsisting right 
at the date of the rent suit. 

From what we have said above, it isi 
clear that the Chakravartis and Kanji-I 
balls had no subsisting interest at the! 
date of the rent suit and that their rightg 
had vested in the Guhas. The suit fon 
rent, therefore, was brought against! 
proper parties and the sale held inj 
execution of the rent-decree passed the! 
entire taluk with power to annul incuna-j 
brances. Notices under S. 167 of thej 
Bengal Tenancy Act having been served 
in the two title suits, the under-tenures 
set up by the Guhas, must be held to 
have been cancelled. 

These two appeals (Appeals Nos. 3^*4- 
and 2902 of 1912) are accordingly 
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decreed, the decrees of the Court of 
Appeal below are set aside and those of 
the Court of tirs: instance are restored 
with costs here and in the Court below. 

Appeals Nos. 3625, 3626 and 
arise out of three rent suits mentioned 
above. The lower .Appellate Court gave 
a decree for rent in respect of only 
i4-an7ias and odd giindas share, but 
having regard to our finding that the 
Chakravartis and Kanjibalis had no sub- 
sisting right, the plaintiffs should get a 
decree for the entire rent and the decrees 
of the lower Appellate Court will be 
varied accordingly, the result being that 
the suits will be decreed in full with 
costs in all Courts. 

V.B./R.K. 

Appeals allowed. 
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Chittv and beachcroft, JJ. 

Hari Das Samanta and another — Peti- 
tioners. 



Abdul Matleb Mallick and others — 
Opposite Parties. 

Criminal Revn. No. 503 of 1915. decid- 
ed on 14th May, iQiSi against the 
Order of Sub-Divl. Officer, Uluberia. 

(a) Criminal Procedure Code (S of 1898). 
S. 145 — Scope — Finding of no dispute with 
respect to some plots in possession of tenants — 
Order of confirming possession in respect of all 
plots with persons receiving their rent it bad in 
absence of tenants of the remaining plots. 

Where in proceedings under S. 145, Criminal 
Procedure Code, it is found that out of a few 
plots of land there is no dispute regarding some 
of them as to what tenants are in possession 
and there is a dispute as to the remaining plots, 
and it is declared by the Magi.'Urate that each 
party should remain in possession of the plots 
of which they have been respectively receiving 
the rents. 

Held, that with regard to these remaining 
plots of land the Magistrate ought not to have 
passed any order in these proceedings in the 
absence of the tenants, because they might be 
very seriously prejudiced by an order in favour of 
one or other of the parties to these proceedings. 

(P. 727, C. 2.] 

(b) Criminal Procedure Code (5 of 1898), 
S. 145->S. 145 does not apply to joint property 
but it applies where rent is to be divided and no 
dispute with respect to share exists. 

Where it is a question of dividing a hitherto 
undivided share, S. 145 of the Criminal Procedure 
Code may not apply, but where it is a question 
of rent and it so appears that the rent is half 
the share of the produce, but there is no ques- 
tion of shares as between the two parties to the 
proceeding, S. 145 applies. The question of the 


division of the piorluce only arises where the 
tenant comes to pay liis rent. (I*. iz'S. C . i.| 

AtuUja Charan Bose — for 1‘elitioners. 

Jyoiish Chandra Ilazra for - 4 . K. Fazlnl 
Hu<j for Opposite Parlies. 

Judgment. — This is a Rule granted in 
respect of S. 145, Criminal i’rocedurc 
Code, proceedings taken by the Sub- 
Divisional Officer of Uluberia with regard 
to 33 plots of land. .All these plots 
are held by the tenants on a yearly rent 
of half the produce. The parties to these 
proceedings are first party, the purchaser 
at a putni sale and so no putnidar. and 
second party, the lakherajdar. 'I'he dis- 
pute between them is, which of them has 
the right to collect this rent. 'I'he order 
of the Magistrate is not very happily 
worded but it is easy to see what he 
means. He has found that the rent of 
certain plots has been received by the 
first party and of certain other plots by 
the second party, and has declared that 
each party should remain in possession of 
the plots of which they have been res- 
pectively receiving the rents. 

As regards 20 of the plots, there is no 
dispute as to what tenants are in posses- 
sion. As to the remaining 13 there is a 
dispute. It is obvious that with regard 
to those 13 the Magistrate ought not to 
have passed any order in these proceed- 
ings in the absence of the tenants, 
because they might be very seriously 
prejudiced by an order in favour of one or 
other (if the parties to these proceedings. 

With regard to plots No. 10 in Nasir- 
chak, Nos. i and 6 in Salageria and No. i 
in Gharberia, they are not claimed by the 
second party and the first party may pro- 
perly remain in possession of the rents of 
these plots. So also with regard to plots 
Nos. I and 15 in Panadhara. That makes 
six plots of which the first party is en- 
titled to collect the rents. With regard 
to plots Nos. I to 5 and 7, 8, 9 and ii of 
Nasirchak, there is no dispute as to 
which tenants are in possession, nor is 
there any dispute as to the tenancy of 
plots Nos. 8 and 9 in Panadhara and 
Nos- 3, 4 and 5 in Salageria. The order, 
therefore of the Magistrate with regard 
to these plots may stand. 

The plots in respect of which the ten- 
ancy is in dispute are plots Nos. i to 7 
and 10 to 14 of Panadhara and No. 2 in 
Salageria. As to those 13 the order must 
be set aside. 
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We should refer to the argument which 
has been put forward on behalf of the 
first party that S. 145. Criminal Proce- 
dure Code, could not refer to a half share 
of the produce. 1‘hat argument appears 
to us to be based on a fallacy. It is per- 
fectly true that if it was a question of 
dividing a hitherto undivided share, the 
section might not apply. But here it is a 
question of rent and it so happens that 
the rent is half the share of the produce, 
but there is no question of shares as 
between the two parties to the proceed- 
ings. The question of division of the 
produce only arises when the tenant comes 
to pay his rent. 

V.B./R.K. 
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Fletcher and teunon*, JJ. 

Rameshwar Malta and others — Defen- 
dants — .Appellants. 

V. 

Jiu Thakur and others — Plaintiffs — 
Respondents. 

.Appeal No. 7 of 1912, decided on i8th 
March, 1915, from the Original Decree of 
Sub-Judge, Bankura, dated 21st Septem- 
ber, 1911. 

(a) Hindu Law — Religious Endowment — Shebait 
— Powers — Permanent lease without necessity by 
.fhebait is invalid. 

The grant of a permanent lease without legal 
necessity is in excess of the p)wers of the 
shebait who grants the lease. 

[P. 728, C. 2 & P. 729, C. I.] 

(b) Limitation Act (15 of 1877), Art. 134 — 
Scope of Art. 134-*-Does not apply to grant of 
perpetual lease. 

.Vrticle n 4 of the second Schedule to the 
Limitation Act of 1877 only applies to the 
purchase of an absolute interest and not to the 
grant of a permanent lease. Case-law referred. 

[P. 729, C. I.] 

(c) Limitation Act (9 of 1908), Art. 134 — 

Reason for the change of the word ‘ purchased ’ 
into ' transferred * stated — Perpetual lease at 
high rent is a transfer for valuable considera- 
tion. 

In the Limitation Act IX of 190S the word 
'* transferred” was deliberately inserted in place 
of the word ” purchased,” in view of the deci- 
sions on the meaning of the word ” purchased ” 
in Article 144, Schedule II of the Limitation 
.\ct of 1877. [P. 729, C. 2.) 

The grant of a permanent tease at a consider- 
able annual rent is a transfer for valuable con- 
sideration. Currie v. Afusa^ (*875) 10 Ex, 
Cases 153, ref. to. [P. 729, C. 2.] 

(d) Limitation Act (9 of 1938), S. 30-Scope 
of — When applicable stated. 


S. 30 of the Limitation .Act, 1908, only applies 
where there is a period of limitation ” prescri- 
bed.” both by the Act of 1877 the Act of 
1908. Where the plaintiff cannot bring his case 
under S. 30 the suit is barred by limitation under 
Article 134 of the first Schedule to the Limita- 
tion Act of 190S. [P. 730, C. I.] 

(e) Landlord and Tenant — Lease termination 
— Lease granted by usufructuary mortgagee can- 
not be determined without his consent. 

In a usufructuary mortgage of a debuttar pro- 
perty in favour of the Kaja of Pachete the vali- 
dity of the mortgage was not questioned : 

Held ^ that, it was not open to the shtbait to 
determine, without the Raja’s consent, the lease 
to the defendants, the benefit of which had been 
expressly assigned by the shebait to the Raja .in 
the usufructuary mortgage to him, and the 
receipt of rent by the Raja after the institution 
of the suit proved the existence of the lease at 
least in the mind of the Raja. [P. 730, C. i & 2.] 

Dwarka Nath Chakravarti and Bankim 
Chandra AJukherjee — for Appellants. 

Rash Behary Ghose, DwarkaNath Mitiert 
Bijoy Kumar Bhattacharyy a and Hem 
Chandra Mukherjee — for Respondents. 

Fletcher, J.- This is an appeal by 
the defendants Nos. 9 and 13 against the 
Judgment of the learned Subordinate 
Judge of Bankura, dated the 2isl Sep- 
tember, 191 1. 

The suit was brought by the plaintiff, 
an idol, through his shebait to recover 
possession of the properties mentioned in 
the plaint, on the ground that they 
formed part of the debuttar estate of 
the idol and that a putni settlement, 
dated the 29111 of Baisakh, 1261, granted 
by a former shebait in favour of the pre- 
decessors of the defendants Nos. i to 13 
was invalid. 

On the present appeal it was not 
argued by the appellants that the idol 
had no interest in the properties in suit. 
Having regard to the evidence which has 
been considered at great length by the 
learned Subordinate Judge, it is clear 
that the endowment is an ancient one. 

It was, however, argued before us, though 
somewhat faintly, that the properties 
were the private property of the shebait^ 
subject nevertheless to a charge for the 
maintenance of the worship of the idol. 
On the evidence before us I think we can 
come to only one conclusion, namely, 
that there was an absolute dedication of 
the properties in favour of the idol. 

The next question is, whether the pre- 
sent suit is barred by limitation. 

The grant of a permanent lease with- 
out legal necessity was in excess of the 
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powers of the shebait who granted the 
lease. The shebait who granted the lease 
died in the year 1859. Next came an 
infant who held the office until the year 
1863. His adoptive mother then held 
the office for a few months and was 
succeeded by the father of the present 
shebait. The present shebait’s father died 
on the 28th of July, 1S93 and since 
that date the present shebait has held 
the office. The rent has been duly 
paid. 

Now the question as to whether a suit 
of the present nature is barred after 12 
years from the date of the permanent 
lease under Article 134 of Schedule II 
of the Limitation Act (XV of 1S77), has. 
been considered in two judgments of the 
Privy Council in the cases of Abhtram 
Goswami v. S/iyama Charan Nandi (i) 
and Ishwar Shyam Chand Jiu v. Ram 
Kanai Ghose (2). The facts in those 
two cases cannot be distinguished from 
the facts in the present case. The view 
that the Privy Council took with regard 
to Article 134 of the Schedule II to the 
Act of 1877 was that the Article only 
applied to the purchase of an absolute 
interest and not to the grant of a perma- 
nent lease. This view of the law was 
e.xpressed in the case of Ahhiram Go- 
stoami v. Shyama Charan Nandi (i). It 
is, however, to be noticed that the judg- 
ment in the case of Ishwar Shyam Chand 
Jiu V. Ram Kanai Ghose(2) was deliver- 
ed by their Lordships after an applica- 
tion for a review of Judgment [See Iswar 
Shyam Chand Jiu v. Ram Kanai Ghose (3)]. 
And in delivering their judgment their 
Lordships made the following remarks; — 

The only question remaining depends on 
the law of limitation. On this point attention 
has been called to the case of Abhtram Gortaami 
V. Shyama Charan Aandi (i) decided b> this 
Hoard in July 1909. It is impossible to distin- 
guish that case from the present. Whatever 
might have been the inclination of their opinion 
if the matter had been res integra it seems to 
their Lordships that they would not be justified 
in reviewing on an ex parte application the 
considered judgment of the Hoard delivered 
after full argument. They will, therefore, 
simply follow the decision in Abhiram Goswami 
V. Shyama Charan Nandi (i). They do so with 
the less hesitation because the language of the 
Article under discussion in that case and in this 
has been altered by subsequent legislation. 


(1) (1909) 36 Cal. 1003 = 4 L C. 449 = 36 I. 
A. 148 (P. C.). 

(2) (1911)38 Cal. 526=10 I. C. 683 = 381. 
A. 76 (P. C.). 

(3) (1910) 14 C. W. N. 244«. 


Another authority was also relied upon 
in the course of the argument, 'I'hat autho- 
rity was the decision by the Privy Council 
in the case of Damodar Das v. Lakhan 
Das (4). T'hat decision did not, however, 
turn on Article 134 of the Schedule to 
the Act of 1877. 'I'here was nothing in 
that case to show that the property was 
vested in the chela as trustee for the 
idol. Their Lordships found agreeing 
with this Court that the property belong- 
ed to the idol and that the possession of 
the junior chela had become adverse to 
the idol. 

So far as the evidence goes in this 
case, it appears that the property was 
vested in the shebait in trust for the idol. 
The original grant is not forthcoming but 
subsequent documents appear to have 
recognised it. The question of limitation 
must, therefore, be considered with refer- 
ence to Article 134 of Schedule I of the 
Limitation .Act (IX of 1908). The word- 
ing of that Article is as follows : — 

“To recover possession of immovable pro- 
perty conveyed or bequeathed in trust or mort- 
gaged and afterwards transferred by the trustee 
or mortgagee for a valuable consideration.” 

It will be noticed that the Article in 
the present Act has been substantially 
altered from the Article as it appeared 
in the Act of 1877. Presumably the 
word “ transferred ” was deliberately 
inserted in place of the word “ purchas- 
ed,*’ in view of the decisions on the 
meaning of the word “ purchased ” in 
Article 134, Schedule II of the Act of 

1877. 

The learned Subordinate Judge has 
found that the grant of a permanent 
lease was a “ transfer.” In that view I 
agree. He has, however, come to the 
conclusion that it %vas not a transfer for 
valuable consideration. In the opinion 
of the learned Judge a transfer for valu- 
able consideration in a case such as the 
present could only take place when a fine 
or premium was paid for the grant of 
lease. The learned Judge, also found 
that there was no proof that the premium 
was paid for the grant of the putni in the 
present case. It may, however, be doubt- 
ed whether evidence of the actual pay- 
ment of the premium could, at this time, 
be produced. But whether that be so or 
not, I think that a grant of a permanent 
lease at a considerable annual rent is a 

(4) (1910) 37 Cal. 885 = 7 I. C. 240 = 37 la. 
147 (P. C.). 
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'transfer for valuable consideration. As was 
remarked by the Exchequer Chamber in 
the case of Currie v. Misn (5), “ a valu- 
able consideration in the sense of the law 
may consist either in some right, interest, 
profit or benefit accruing to the one 
party, or some forbearance, detriment, 
loss or responsibility given, suffered or 
undertaken by the other.” 

In my opinion the grant of the per- 
manent lease in the present case was a 
transfer for valuable consideration and 
the present suit is barred under Arti- 
cle 134 of the Schedule I to the Act of 
1908, unless the plaintiff can bring his 
case under S. 30 of the Act. 

The learned Vakil for the respondent 
in the present appeal, however, based 
his main argument on this branch of the 
case not on the ground stated in the 
Judgment of the learned Subordinate 
Judge, but on S. 30 of the Limitation 
Act, 1908. But that section does not, in 
my opinion, apply. S. 30 only applies 
when there is a period of limitation 

prescribed ” both by the Act of 1877 
and the Act of 1908. The decisions of 
the Privy Council show that no period of 
limitation was “ prescribed ” for a suit 

of the present nature under the Act of 
1877. 

The present suit is, I think, barred by 
limitation. 

Another point that raises a difficulty in 
the way of the respondent is the usufruc- 
tuary mortgage in favour of the Raja of 
Pachete. The respondent on the 8th of 
August, 1909 granted to the Raja a 
usufructuary mortgage of (amongst other 
properties) the property in suit for a term 
that had not expired at the institution of 
the present suit. Whether that mort- 
gage was binding on the idol we do 
not know, the Raja not being a party to 
this suit. The mortgage is, however, 
expressed to be made for legal necessity 
and is treated by the learned Judge in 
his judgment as being a valid trans- 
action. On the 9th of September, 1909 
notice to quit was served on the defen- 
dants. But on the isth of November, 
1910, that is after the institution of the 
present suit, the Raja received and 
granted a receipt for rent part of which 
accrued due after the institution of the 
suit. In the absence of the Raja we cannot 
determine whether the mortgage to the 


(s) (1875) 10 Ex. Cas. 153 = 1 App. Cas. 554. 


Raja was a valid transaction, but assum-f 
ing, as the learned Judge did. that the 
mortgage was valid, then it was not open 
to the s/iehait to determine without the 
Raja s consent the lease to the defend* 
ants, the benefit of which had been ex- 
pressly assigned by the shebait to the 
Raja in the usufructuary mortgage to him. 
Moreover, the receipt of rent by the Raja, 
after the institution of the suit, would 
seem to show that at the date of the 
receipt the Raja considered the lease as 
in existence. Further, under the terms of 
the decree the defendants are liable to 
pay mesne profits as from the date of the 
expiry of the notice to quit, although 
they have paid rent to the Raja to a date 
subsequent to the institution of the present 
suit under an assignment of the rents to 
the Raja under the terms of a document 
executed by the shebait^ which the learned 
Judge treats as a valid transaction in his 
judgment. Clearly the Raja ought to have 
been made a party to the present suit and 
if his usufructuary mortgage is a valid 
one, then the defendants who have paid 
rent to him to a date subsequent to the 
suit are not liable to ejectment. 

I think we ought toreverse the decision 
of the learned Judge in the Court below 
and allow the present appeal. The plain- 
tiff-respondent must paytothe appellants 
their costs both in this Court and the 
Court below. 

The defendants Nos. 14 and 15, who 
are co-appellants with the defendants 
Nos. 9 and 13 in this appeal, have, it is 
represented, settled their disputes with 
the plaintiff. Their appeal is, therefore, 
allowed to be withdrawn. 

Teunon, J. — J agree. 

V.B./R.K. 


Appeal alloived. 
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v. 

Sashi Mohan Dey Tatafdar — Plaintiff 
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Second Appeal No. 2724 of 1912. 
decided on 29th March, 1915, against 
the Decree of the Sub-Judge, Mymen- 
singh, dated 9th July, 1912. 
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In order lo make S. 1S2 of the liengal Tenaiity 
Act applicable, it is not essential that the home- 
stead sltould be in the same village or b*; held 
under the same landlord as the holding of the 
TUtyat. 73 ** ^ • -•! 

(b) Bengal Tenancy Act (8 of 1B8S), S. 182 — 
** Homestead ’* — Meaning of. 

The expression ‘homestead’ as used in the 
section denotes land on whicli a ruiyal has his 
homestead, that is, land used by him for resi- 
dential purposes. The section is not applicable 
where it is established that the land is not used 
by the raiyat as his homestead; it is not suffi- 
cient to show that the character of the land is 
such as would justify its use as a homestead. 

[P. 732. C. I.) 

(c) Bengal Tenancy Act (8 of l885)~Scope 
of — Act applies to land used for agricultural 
purposes. 

Tne provisions of the Bengal Tenancy Act are 
applicable to all lands used for agricultural pur- 
poses, and arc not restricted to such lands alone 
as are actually under cultivation. [P. 732, C. 1.] 

(d) Bengal Tenancy Act (8 of 1885) — Scope of 
— used for purposes of gathering and 
storing thereon crops raised on adjacent lands — 
Act held applicable. 

Where the defendants were raiyats in respect 
of lands in the vicinity of the land in dispute 
which they had taken with a view to gather and 
store thereon the crops raised on the adjacent 
lands actually cultivated by them; 

Held^ that the provisions of the Bengal Ten- 
ancy Act applied, and the defendants were 
raiyats also in respect of the disputed lands. 

jp. 732. C. 2.) 

Nilmadhub Bose and Mukurid Nath Roy 
—for Appeilants- 

Bam Chunder Mozumdar and Nares 
Chunder Sen Gupta — for Respondent. 

Judgment. — This is an appeal by the 
defendants in an action in ejectment. 
The plaintiff seeks to eject the defend- 
ants on the ground that they were tenants 
of the disputed land and that their 
tenancy has been terminated by service 
of notice to quit under the provisions of 
the Transfer of Property Act. The Courts 
below have decreed the suit. Upon appeal 
to this Court, the defendants have con- 
tended that they are raiyats and cannot 
be ejected except in conformity with the 
provisions of the Bengal Tenancy Act. 
This contention is based on a two- 
fold ground, namely, first, that the dis- 
puted land is the homestead of the 
defendants, governed by the provisions of 
S. 182 of the Bengal Tenancy Act ; and 
secondly, that if the land is not their 
homestead, it is held by them as raiyats 
and for agricultural purposes. It may be 
premised here that the defendants hold 
as raiyats parcels of land in the neigh- 
bourhood ; those parcels, however, lie in 
a different village and are held by them 


under a landlord other »han the pl.-iiniifls. 
'The previous history of the land in 
dispute has not been very succosst ully 
investigated. We are told that it was 
used as a homestead by one Kam Kani 
beal ; but no information is available as 
to whether he was a raiyat or not. In 
1904, he transferred the land to the 
defendants. Since then, the land has 
been used by the defendants, not as their 
homestead, but only to gather and store 
the crops raised by them in the neigh- 
bouring fields. The pl.iinliff-re.spondent 
asserts that the holding of Ram Kanai 
Seal was non-lransfciable and that the 
defendants did not acquire a valid title 
by their purchase : this may be assumed 
to be correct for the purpose of the 
present argument. The position conse- 
quently is that the defendants are tenants 
in respect of the disputed land, as after 
their purchase rent was accepted from 
them by one of two joint landlords : and 
the land in suit represents only a half 
share of the entire holding. What, then, 
is the status of the defendants ? 

'I'he first branch of their contention is 
that this is homestead land governed by 
the provisions of S. 182 of the Bengal 
Tenancy' Act. That section is in these 
terms : 

“ When a raiyat holds his homestead other- 
wise than as part of his holding us a raiyat, the 
incidents of his tenancy of the homestead shall 
be regulated by local custom or usage, and, 
subject to local custom or usage, by the provi- 
sions of this .Act applicable to land held by a 
raiyat.” 

With regard to this section it has been 
ruled by this Court in the cases of Kripa 
Nath ChaJerabutty v . Sheik Anu ( i ), Protap 
Chandra Das v. Biseswar Pramanick (2), 
Golam Mowla v. Abdool Sowar Mond/ul (3) 
and Harihar G/iattopadhyaya v. Dinu 
Bera (4) that in order to make S. 182 
applicable; it is not essential that the 
homestead should be in the same village 
or be held under the same landlord as 
the holding of the ra/^ai. This position 
has not been controverted by the respon- 
dent and has been made the foundation 
of an argument by the appellants that 
even though the land is not used as a 
homestead by the raiyat^S. 182 applies 
on proof that the land is capable of use 
as a homestead. The argument in sub' 
stance is that we should read “any 

(1) (1906) 10 C. W. N. 944. 

(2) (190S) 9 C. W. N. 416. 

(3) (*9*0 9 C. 922. 

(4) (1911) 10 I. C. 139. 
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homestead” for the expression “his home- 
stead’ andany holding" for' his holding,” 
to justify the conclusions adopted in the 
cases mentioned. In our opinion there 
is no foundation for this contention. To 
substitute for the expressions “his home- 
stead and his holding ’’ the phrases 

any homestead ’’ and “ any holding” 
respectively would obviously be to under- 
take legislation beyond the competence 
of a Court of Justice. The cases on which 
reliance has been placed were decided in 
view of the fact that there is nothing in 
the language of S. 182 to justify its 
restriction to cases where the homestead 
and the holding are situated in one 
village and are held under one land- 
lord. rjiat this was the reasoning on 
which the principle in question was 
adopted is clear from the decision in 
^Hatihxr Ghattopadhyaya v. Dinu Sera (4). 
V\e are further not prepared to accede to 
the contention of the appellants that the 
:expression “ homestead " is used in S. 182 
las a generic term descriptive of a parti- 
cular kind of land ; on the other hand, 
we think, it denotes land on which a 
raiyat has his homestead, that is, land 
used by him for residential purposes. In 
our opinion, it is plain that S. 182 is not 
applicable where it is established that 
the land is not used by the raiyat as his 
homestead ; it is not sufficient to show 
that the character of the land is such as 
would justify its use as a homestead. 
The first branch of the contention of the 
appellants entirely fails. 

The second branch of the contention of 
the appellants is that the land in suit is 
held by them as raiyats. It is plain that 
the provisions of the Bengal Tenancy 
Act are applicable to all lands used for 
agricultural purposes, and are not res- 
tricted to such lands alone as are actu- 
ally under cultivation. This view is 
supported by a long series of decisions, 
amongst which may be mentioned the 
cases of Fitzpatrick v. Wallace (5), Lati- 
far Bahaman v. A. H. Forhes (6) and 
Hedayet Ali v. Kalanand Singh (7). In 
the case last mentioned, the question 
arose, whether land leased for grazing 
purposes was governed by the provisions 
of the Bengal Tenancy Act. It was point- 
ed out that the Bengal Tenancy Act would 
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be applicable if it was found that the 
grazing was in relation to cultivation, 
which is the primary purpose for which 
a raiyat acquires the right to hold land. 
In the case before us, the defendants are 
raiyats in respect of lands in the vicinity 
of the land in suit, which they have taken 
with a view to gather and store thereon 
the crops raised on the adjacent lands 
actually' cultivated by them. This gather- 
ing and storage of crops raised by them 
is clearly a purpose ancillary to cultiva- 
tion. Where, as here, land has been let 
out for a purpose like this, it is impossi- 
ble to hold that the provisions of the 
Bengal tenancy Act do not apply; the 
inference is thus irresistible that the 
defendants are raiyats also in respect of 
the disputed land. On behalf of the 
respondents it has been strenuously con- 
tended, however, that there is nothing 
to indicate that the land was actually let 
out for this purpose. But we have the 
undeniable fact that ever since the defend- 
ants came into occupation of this land, 
they have used it for this purpose without 
protest by their landlord. The landlord 
is in fact in an inextricable difficulty. If 
it is his case that the land was let out as 
a homestead to raiyats^ though no doubt 
they are raiyats in respect of other lands 
in a different village under other land- 
lords, the provisions of S. 182 are applic- 
able. If, on the other hand, the land 
was let out, as it apparently was, to 
raiyats for a purpose ancillary to cultiva- 
tion, the grantees are raiyats in respect of 
the land. In either view, the defendants 
are raiyats and can be ejected only in 
accordance with the provisions of the 
Bengal Tenancy Act. The plaintiff has 
not shown that he is entitled to eject 
them under the Bengal Tenancy Act- 
His case, on the other hand, throughout 
has been that the tenancy of the defend- 
ants is governed by the provisions of the 
Transfer of Property Act, which, in the 
view we take, are inapplicable as is 
plain from S. 117. 

The result is that this appeal is allow- 
ed and the suit dismissed with costs in 
all the Courts. 

V.B./R.K. 

Appeal allowed ; Suit dismissed. 


(s) (1869) II w. R. 231. 

(6) (1910) 5 I. c. 783. 

(7) (19*3) 20 I. C. 332. 
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A. I. R. 1916 Calcutta 733 (1) 

CHITTV AND BEACHCROFi', JJ. 
Ujir Sheik/i — Petitioner. 


Second Appeal No. 2490 oi 191,^, 
decided on 2nd March, 1915, against the 
Decree of Sub-Judjje, 2nd Court, Sylhet, 
dated nth April, 1913. 


V. 

Syed Alt SheU'k and others — Accused — 
Opposite Parties. 

Criminal Revn. No. 419 of 1915, decid- 
ed on loth May, 1915. 

Criminal P. C. (S of 1898). St. 423 (d) and 
522 — Scope of S. 423 — Appellate Court is com- 
petent to aet aside order under S. 522. 

Under S. 423 (d) of the Code of Criminal 
Procedure an Appellate Court has power to 
set aside an order under S. 522, Criminal Pro- 
cedure Code, as the section authorisc.s the 
Appellate Court in an appeal to make any inci- 
dental order. 


Gregory ^ Atulya Charan Bose lor Dasa- 
rathi Sanya/ 2ir\d Umesh Chandra Ghosh — 
for Petitioner. 


Manmatha Nath Mukerjee —lor Oppo- 
site Parlies. 


Judgment. — This was a rule calling 
upon the District Magistrate and the 
opposite party to show cause why the 
order setting aside the order under S. 522, 
Criminal Procedure Code, should not 
itself be set aside. It has been argued 
that the Appellate Court had no jurisdic- 
tion under the Code to set aside that 
order and, further, that on the merits 
the order ought not to have been set 
aside. So far as the question of jurisdic- 
tion is concerned, we think that the 
Appellate Court had power to set it 
aside under S. 4.23(d), Criminal Procedure 
Code, which authorises the Appellate 
Court in an appeal to make any inciden- 
tal order. So far as the merits are con- 
cerned, it appears that, on the findings of 
the Appellate Court, the order under 
S. 522, Criminal Procedure Code, ought 
not to have been allowed to stand, and 
that the Appellate Court was, therefore, 
right in setting it aside. This Rule 

must be discharged. 

V.B./R.K. 


Bu/e discharged. 


A.l. R. 1916 Calcutta 733 (2) 

Mookerjee and Richardson, JJ. 
Nazimulla — Defendant — Appellant. 

V. 

Wazidulla and others — Plaintiffs — Res- 
pondents. 


Limitation Act (9 of 1908), S. 23 — Cause of 
action arises from day to day in respect of 
obstruction to water course — It is continuing 
nuisance — It is similar to obstruction of way — 
Obstruction to other easement may be treated 
as continuing nuisance. 

The ob>tractions which interfere with tlie 
flow of water are in the nature of continuini; 
nuisances, as to which the cause of is 

renewed de Ute tu dam so long as the obstruc- 
tions causing such iniertcrence arc allowed to 
continue. 6 Cal. 394 (P. C.) ref. to and lull. 

There is no distinction between an obstruction 
to a water-course and one to a way, and wrong- 
ful interference with a right of way constitutes 
a nuisance. Lan< v. Cufisey, (1891) 3 Cli. 411 
and rhope v. BrumiiU (1893) ^ Ch. 650, ref. 
to. I. C. \V. N. 96, ref. to. 

Obstructions to easements other than water- 
courses may be treated as continuing nui-ances. 
OiUoH V. Boddington, (1824) i Car. ic P. 341 and 
Whitehous< v. Feilo-jjis, 10 C. B. (.s’. S.) 765, ref. 
to- 734 . C. i.J 

Gopal Chandra Das — for Appellant. 

Birendra Chandra Das — for Respon- 
dents. 

Judgment. — This is an appeal by the 
hrst defendant in a suit for establishment 
of a right of way. The plaintiffs came to 
Court on the allegation that they had 
used the disputed land as a path from 
time immemorial peaceably, openly and 
uninterruptedly; and this was the only 
means of access to their land. The 
Courts below have found that the right 
of way as alleged by the plaintiffs has 
been established, and have made a decree 
accordingly. The only ground urged by 
the appellant against this decision is 
that the question of limitation has been 
erroneously decided, as the Subordinate 
Judge has held that S. 23 of the Indian 
Limitation Act is applicable to the case 
and consequently no question of limita- 
tion arises. The obstruction is said by 
the plaintiffs to have been caused in 
1908 and the suit was commenced on the 
15th July, 1911. It has been urged that 
S. 23 has no application to the case and 
that the Courts below should have inves- 
tigated whether the obstruction was 
caused within 12 years prior to the suit, 
so as to bring the case within Article 
144. In our opinion there is no founda- 
tion for this contention. 

It was pointed out by their Lordships 
of the Judicial Committee in Bajrup 
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Koer V. Abut Hossein (i), where the suit 
was instituted for the removal of obstruc- 
tions to a water-course used by the plain- 
itiff from time immemorial, that the obs- 
tructions which interfered with the How 
of water were in the nature of continuing 
nuisances as to which the cause of action 
was renewed de die m diem so long as the 
obstructions causing such interference 
were allowed to continue. In support of 
this conclusion reference vras made 
by their Lordships to S. 24 of the 
Indian Limitation Act, 1871. The 
same view was applied subsequently in 
the case of Ac/iul ^ahta v. Ra/iin 
Mahta (2) and Punjai Kuvarj v. Bai 
Kuvar (3). But it has been argued on 
behalf of the appellant that the cases 
mentioned related to water-courses, and 
that although an obstruction to a water- 
course may rightly be described as a 
continuing nuisance, an obstruction to a 
way does not fall within that category. 
We are of opinion that the distinction 
suggested is not well founded and that 
wrongful interference with a right of way 
constitutes a nuisance [Lane v. Capsey (4) 
and Thorpe v. Brumjitt (5)] . The principle 
laid down by the Judicial Committee in 
Bajrup Koer v. Abdul Hossein (i) and 
applied in the case of Punja Kuvarji v. 
Bai Kuvar (3) was applied by Norris, J., 
to the case of obstruction of a way in 
Sao/an Bibi v. Shamed Ali (6) and we 
agree with the view taken by that learned 
Judge. A reference to the cases of Gillon 
v. Boddington (7) and Whitehouse v. 
Felloioes (8) will show that obstructions 
to easements other than water courses 
may be treated as continuing nuisances. 
We hold accordingly that the Subordi- 
nate Judge has correctly applied S. 23 to 
the circumstances of this case. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

V.R./R.K. 

Appeal dismissed. 


(1) (1881) 6 Cai. 394 = 7 C. L. R. 529 = 7 I. A. 
240 (P. C.). 

(2) (1881) 6 Cal. 812. 

(3) (1881*82) 6 Bom. 20. 

(4) (1891) 3 Ch. 41 1 =61 L. J. Ch. 55. 

(5) O893) 8 Ch. 650. 

(6) {1897) I C. W. N. 96. 

(7) (1824) I Car. & P. 541= Ryan & M. 161. 

(8) 10 C. B. (N. S.) 765 = 30 L. J. C. P. 305 = 
4 L. T. 177. 
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Richardson and Mullick, JJ. 

Alejan Bibi and others — Plaintiffs — 
Appellants. 

v. 

Baham Ali and others — Defendants— 
Respondents. 

Second Appeal No. 4257 of I9i3> 
decided on loth February, 1915, from the 
Decision of Sub-Judge, Chittagong, dated 
5th September, 1913. 

Bengal Tenancy Act (8 of 1885), Ss. 49 (3) and 
85 — Voder-raiyat — Holdins for term — Devo- 
lution of interest— Heirs can be ejected without 
notice. 

There is nothing in the Bengal Tenancy Act 
which e.xpressly takes away the right of the heirs 
of an nnder-raiyat to succeed to the remainder 
of the term granted by the raiyat within the 
powers conferred on the latter by S. 85, and 
apart from custom or express enactment there is 
no doubt that a lease for a term devolves upon 
the heirs of the original lessee. On the expiry 
of the term the heirs may be ejected without 
notice under S. 49 {b) of the Bengal Tenancy 
Act. 31 Cal. 757 and 1 1 C. W. N. 519, dist. 

[P. 735 - C. I.] 

Dhirendra Kastgir — for Appellants. 

Abdul Jawad — for Respondents. 

Richardson, J, — The defendants in 
this suit are the heirs of an undtr-raiyat 
to whom the plaintiffs, as raiyats of the 
holding in which the land in suit is situat- 
ed, granted by a written and registered 
instrument a lease for a term of nine 
years. The xind^x-raiyat died some years 
ago and it has been found that the defen- 
dants have since been in possession of 
the land leased to them and have been 
paying rent therefor to the plaintiffs. The 
term of nine years has now expired and 
the suit was brought by the plaintiffs for 
the purpose of ejecting the defendants 
from the land comprised in the sub-lease. 

In the first Court the plaintiffs obtained 
a decree, that decree was reversed by the 
learned Subordinate Judge in the Court 
of Appeal below and the suit was dis- 
missed. The learned Subordinate Judge 
held that the sub-tenancy granted to the 
original under-rafy^*^ came to an end with 
his death, that the payment by and 
acceptance of rent from his heirs, the 
defendants, created a new tenancy as 
between them and the plaintiffs and that 
the defendants cannot be ejected unless 
and until notice to quit has been served 
upon them in accordance with Clause (w 
of S. 49 of the Bengal Tenancy Act. 
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The question before us in this second 
appeal, which is preferred by the plain- 
tiffs, is whether the learned Subordinate 
Judge was right in the view which he took 
of the case and of the respective rights of 
the parties. For the appellants it has been 
urged that ?^raiyat is empowered by S. 85 
of the Bengal Tenancy Act, if not expressly 
at any rale by necessary implication, to 
grant an under-raiya^ by means of a 
written and registered instrument sub- 
lease for a term not exceeding nine years. 
It is further argued that there is nothing 
in the Act which has the effect of cutting 
down a sub-lease for such a term to a 
sub-lease for the term of the under-raij/a^’s 
life if he should die before the expiry of 
the nine years. This reasoning is in 
some respects analogous to the reasoning 
adopted by the Full Bench in deciding 
the case of the Midnapur Zemmdari 
Company, Ltd. v. Hrishikesh Ghos/i (i), 
where the question was whether the hold- 
ing of a non-occupancy raiyat was or 
was not heritable. It may fairly be said 
that there is nothing in the Bengal 
Tenancy Act which expressly takes away 
the right of the heirs of an under-raiyat 
to succeed to the remainder of a term 
granted by the raiyat within the powers 
conferred on the latter by S. 85 and 
apart from custom or express enactment, 
there is no doubt that a lease for a term 
devolves upon the heirs of the original 
jlessee. On behalf of the defendants, 
the respondents before us, our attention 
has been directed to the Full Bench 
case of Arip Mandal v. Ram Ratan 
Mandal (2) and also to the decision of 
Mr. Justice Mookerjee in Jamini Sun- 
dari Dasi v. Rajendra Nath Ckukra- 
butty {3). Those cases, however, deal 
with the position which arises upon the 
death of an under-ratyaf who holds under 
an annual holding or a tenancy from 
year to year. In such a case, no doubt 
the only right which the Full Bench 
recognises as belonging to the heirs of 
the under-raiyat upon his death is a right 
to remain in possession of the land until 
the end of the then agricultural year for 
the purpose, if the land has been sub-let, 
of realising the rent which might accrue 
during the year or, if not sub let, for the 
purpose of tending and gathering in the 

(1) A. I. R. (1914) Cal. 757=41 Cal. 1108 = 
25 I. C. 564. 

(2) (1904) 31 Cal. 757- 

(3) O907) M C. W. N. SI9. 


crops, rhe decision of the l ull Bench 
seems, therefore, to deny to the lieirs 
of the under-rafya^ under an annual 
holding any right of succession pro 
perly so called to the tenancy and so 
the decision was understood by Mr. Justice 
Mookerjee, who observes : ” It follows, 

therefore, that the Full Bench held that 
the heirs of an under-ratyaf under an 
annual holding do not acquire any interest 
in his holding by inheritance.” 'I'hat 
being so, it is contended for the defen- 
dants that there is no real dilference 
between the case of a tenancy for a term 
of years and the case of a tenancy from 
year to year and that if a tenancy of the 
latter sort is not heritable, a tenancy for 
a term should also be held to be not 
heritable. In my opinion, weighing the 
arguments of both sides the balance 
inclines in favour of the view propounded 
on behalf of the plaintiffs. It seems to 
me that inasmuch as undei the Act a 
raiyat is clearly at liberty to grant a sub- 
lease for a term not exceeding nine years, 
the lease so granted, in the absence of 
anything to the contrary in the Act, 
carries with it the ordinary incidents of 
a lease for a term of years. One of the 
incidents of such a lease is that if the 
lessee dies before the end of the term, 
his heirs are entitled to succeed him in 
the tenancy. 1 do not say that there is 
no force in the arguments pressed upon 
us on behalf of the defendants but as I 
have said, on the whole it seems tome 
that the view suggested on the other side 
should prevail. 

I am, therefore, of opinion that this 
appeal should be allowed, the decree of 
the Subordinate Judge should be set 
aside and the decree of the Munsif should 
be restored. 

The plaintiffs will be entitled to their 
costs throughout. 

MuUick. J. — I agree. 
v.B./R.K. 

Appeal allowed. 
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Second Appeal No. 475 of 1911, decid- 
ed on 13th July, 1915. against the 
Decree of Dist. Judge, Tipperah, dated 
29th November, 1910. 

Bengal Tenancy Act (8 of 1835). Ss. 102, 
104 and 106— Words ' every settlement of rent or 
decision of dispute ' by Revenue Officer in S. 9 
of Act 3 of 1893 are not applicable 10 decisions 
of validity of Lahlieraj title under S. 104 — Reve- 
nue Officer's decision about rent free title 
before the amendment cannot operate as r,rs 
jiitliccta as he was incompetent to decide. 

'I'hc words “ every settlement of rent or deci- 
sion of a dispute hy a Revenue Otticer" in S. 9 
of Act 3 of i«S98 (H. C.) are applicable only to 
those cases which a Revenue Officer has juris- 
diction to try and are not applicable to a 
decision of a Settlement Officer as to the validity 
of a lakheraj title under S. 104 of the Bengal 
Tenancy.\ct. 1S85. (P. 73 ^, C. 2.} 

llefora the amendment of the Bengal Tenancy 
Act in 1898, a Settlement Officer was incompe- 
tent to decide the question of rent-free title, 
and. tiierefore, such a decision given before but 
embodied in the record published subsequently 
to the enforcement of the amending Act, will 
not operate as /w/r/Va/a between the parties in 
a suit for assessment of rent of the same lands 
brought afterwards in a Civil Court. 

(P. 737 . C. I.] 

Dtoarka Nath ChueJeerhutty and Siren- 
dra Chandra Das — for .-\ppellant. 

Bepin Chandra Bose — for Respondents. 

Judgment. — This is an appeal by the 
plaintiff in a suit for assessment of rent 
of land which, the defendants contend, 
they hold under a rent-free title. The 
Court of first instance found in favour of 
the plaintilT and decreed the suit. Upon 
appeal, the District Judge has reversed 
that decision, and has held.^rs/, that the 
decision of the question by the Settle- 
ment Officer does not conclude the 
matter in controversy, and, secondly, that 
from the long and uninterrupted posses- 
sion of the defendants without payment 
of rent to the plaintiff or his predecessor, 
the inference may legitimately be drawn 
that the original grant was rent free. On 
the present appeal, the validity of the 
conclusion of the District Judge upon the 
second aspect of the case has not been 
disputed ; but it has been argued that 
the decision of the Settlement Officer, 
which was adverse to the defendants, 
operate as res judicata, diitd that it was 
not open to the District Judge to come 
to an independent determination on the 
merits. 

From an examination of the record, it 
transpires that on the 17th April, 1897, 
the Settlement Officer decided, in the 
course of a proceeding under Chapter X 


of the Bengal Tenancy Act, that the 
present defendants had failed to estab- 
lish before him their alleged rent-free 
title. On the basis of this decision of 
the dispute between the parties, the rent 
was subsequently settled and the record 
was finally published on the ist Decem- 
ber, 1898. J'he appellant now contends, 
with reference to sub-S. i of S. gof Actlll 
of 1898 (B. C.), which came into force 
on the 2nd November, 1898, that the 
decision of the Revenue Officer, though 
prior in point of time, was embodied in 
a Record of Rights published afterwards 
and precludes an investigation of the 
matter by the Civil Court. 

Sub'S, (i) of S. 9 is in these terms ; 

“ Every settlement of rent or decision of a 
dispute by a Revenue Officer under S. 104 or 
S. 106 of the Bengal Tenancy Act, 1885, before 
the commencement of this Act, in respect of 
which no appeal has, before the commencement 
of this .-\ct, been preferred to the Special Judge 
appointed under S. 108 of the Act, shall have 
the force and effect of a decree of a Civil Court 
in a suit between the parties and shall be bind- 
ing.” 

The appellant argues that there was a 
decision of a dispute by a Revenue Officer 
under S. 106 of the Bengal Tenancy Act, 
1885, and that such decision has the 
force and effect of a decree of a Civil 
Court in a suit between the parties and is 
final. This contention is based upon a 
superficial view of the provisions of 
sub-S. (i) of S. 9. It was ruled by this 
Court in the case of Radha Kishore 
Manikya v Durganath Bhuttackarjee (i) 
that the words “every settlement of rent 
or decision of a dispute by a Revenue 
Officer ” in S, 9 are applicable only to 
those cases which a Revenue Officer has 
jurisdiction to try and are not applicable' 
to a decision of a Settlement Officer as toj 
the validity of a lakheraj title under 
S. 104 of the Bengal Tenancy Act, 1885* 
This conclusion coincides with the deci" 
sion of Donay Z>ass v. Keshub Pruhti (2). 
where Mr. Justice Ghose observed that 
the Legislature could not possibly have 
intended to accord finality to a decision 
of a dispute by a Settlement Officer 
which it was beyond the jurisdiction of 
the Revenue Officer to decide under 
S. 106. This view is, in our opinion^ 
eminently reasonable. Reliance, how- 
ever, has been placed upon the later deci- 
sion in Nahin Chandra Chakra barti v- * 

(0 (1905) 32 Cal. 162. 

(2) (1904) 8 C. W. N. 741. 
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Ma/taraja Eadha A’ishore Mani/kya Baha- 
dur (3) where the aitention of the Court 
was not drawn to the cases of Donay Dasa 
V. Keshub Pru/iti (2) and Aadha Kis/iore 
ISIanikya v. Durganath Bhuttacharj ee (i). 
There is a dictum in this judgment to 
the effect that the doctrine of res judicata 
applies, irrespective of the question 
whether the decision of the Revenue 
Officer was or was not competent under 
S. 104 or io6. In support of this view 
reliance was placed upon the decision 
in Nikunja Behari Chanda v. Eadha 
Kishore (4). On an examination of the 
judgment in that case, however, it trans- 
pires that the decision is not an authority 
for the proposition deduced therefrom. 
There it was held that the particular deci- 
sion of the Revenue Officer was within his 
jurisdiction and if the decision was with- 
in his competence, it was plainly final 
between the parties under sub'S. (i) of 
S. g of Act IIX of iSgS. We may further 
observe, with reference to the decision in 
Nabin Chandra Chakrabarti v. Maharaja 
Eadha Kishore Manikya Bahadur (3), 
that although reliance was placed upon 
the doctrine of res judicatay the Court 
yet proceeded to determine the case on 
the merits and came to the conclusion 
that the claimants had failed to establish 
their alleged rent-free title on the basis 
of the sanads and the other documents 
produced by them We hold accordingly 
that the appellant can succeed, only if 
the decision of the Settlement Officer, 
dated the 17th April, 1897, was a 
decision of a dispute which he was 
competent to decide under S. 106, Bengal 
Tenancy Act, as it stood before its 
amendment in 1898. 

It cannot, we think, be seriously main- 
tained that the Settlement Officer was 
competent to decide a question of this 
character before the amendment of the 
Statute in 1898. This is plainly indicat- 
ed by the fact that S. 102 has now been 
amended by the insertion of a new clause 
which expressly authorises the Settle- 
ment Officer to decide, when the land is 
claimed to be held rent-free, whether or 
not rent is actually paid, and if not paid, 
whether or not the occupant is entitled 
to hold the land without payment of 
rent, and, if so entitled, under what 
authority. The very circumstance that 


( 3 ) ( 1907 ) M C. W. N. 8 S 9 . 

(4) 30 I. C. 944. 


the Legislature has inserted this clause 
in S. 102 points to the conchi.sion that 
the matter provided for thereunder is not 
covered by the other clauses of S. 102. 
'I'his, in fact, was the view taken by 
a Full Bench of this Court in the 
cases of Secretary of State for India in 
Council v. Nitye Suigh (5), and is also in 
accord with the decision in Dharani 
Kanta Lahiri v. Caber Ali Khan (6). But 
it has been argued that the deci&ion of 
the Full Bench should be limited to cases 
where the Settlement Officer is invited to 
decide whether an alleged rent-free grant 
constitutes a valid title, and in support 
of this our attention had been drawn to 
isolated passages in the judgment deli- 
vered by the Full Bench. But we prefer 
to accept the interpretation of the deci- 
sion of the Full Bench as given by 
Mr. Justice Prinsep who delivered the 
leading judgment in that case ; his view- 
will be found in the case of Eadha 
Kishore Manikya v. Burqanath Bhutta- 
charjee (1), and was confirmed on appeal 
by the Bench of three Judges. Reference 
has also been made to the case of Kormi 
Khan v. Brojo Nath Das (7), but that 
decision, rightly interpreted, does not 
support the contention of the appellant. 
In fact, the question whether a lakheraj 
is valid or not, does not and cannot re- 
quire consideration in a case of this 
description ; the proceeding is, not by the 
Government for assessment of revenue on 
land alleged to be held revenue free, but 
is by the proprietor of an estate for 
assessment of rent on land claimed by 
the occupier to be held as rent-free. 

It has finally been urged that if this 
view be taken, it would be open to any 
occupier of land to defeat the proceed- 
ing before the Settlement Officer by an 
unfounded assertion, that the land was 
held rent-free. There is no ground for 
this apprehension, for, as w’as pointed out 
by Mr. Justice Prinsep in Nikunja Behari 
Chanda v. Eadha Kisore (4) it is open to 
the Settlement Officer to investigate 
whether rent has, as a matter of fact, 
been paid in respect of the disputed land ; 
if it is proved that rent has been paid, 
the Settlement Officer is competent to 
assess fair and equitable rent on the 
land ; if, on the other hand, it is proved 
that rent has never been paid in respect 
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(5) (1894) 21 Cal. 38. 

(6) (1903)30 Cal. 339. 

(7) (1895) 22 Cal. 344- 
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of the land, he cannot assess rent thereon 
merely because he is of opinion that the 
alleged rent-free title has not been proved. 
This w as the law under the Bengal d'enancy 
].Vct as it stood before its amendment in 
'1898. 'I'he law, however, was altered in 
,1898 and the controversy cannot be 
Iraised again. We hold accordingly that 
the decision of the Settlement Officer 
dated the 17th April, 1897 does not 
ioperaie as res judicata and that it was 
open to the District Judge to come to a 
determination of the matter in dispute 
on the evidence before him. That 
idetermination, as we have said, is not, 
and cannot be successfully assailed on 
the merits, as it accords with a long line 
of cases in this Court : Birtndra Kishore 
Manikiia v. B/ioirah Chandra Chakra^ 
barti (8). 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

V.B./k.K. 

Appeal dismissed. 

(8) A. I. K. (1915) Cal. 170 = 27 I. C. 12. 
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Fletcher and Tednon, JJ. 

Shashi Bhusan Hazrah — Defendant — 
Appellant. 

V. 

Esabar {Esrar) AH Nazir and others — 
IMaintiffs -Respondents. 

Second Appeals Nos. 2310, 2651 to 
2657 of 1911 and Appeal No. 646 of 
1911, decided on i ith March, 1915, from 
the Decrees of Sub-Judge, First Court, 
Hooghly, dated 7th July, 1911. 

fa) Bengal Tenancy Act (8 of 1835), Ss. 105, 
106 and 109 — Revenue Court's decision of fair 
rent under S. 109 is final and binding — 
No suit lies unless the matter, subject of an 
application under S. 105 or 106 is before Civil 
Court. 

Under the provisions of S. 109 of the Bengal 
Tenancy Act, the decision of a Settlement 
Officer or rather a Revenue Court, with reference 
to what is the fair and equitable rent, is bind- 
ing and conclusive and the tenants are not 
entitled to question that decision in any Civil 
Court, provided that the question in the Civil 
Court is concerning any matter which is or has 
clearly been the subject of an application made 
under Ss. 105 to 108 of the Bengal Tenancy 
Act. (P. 739, C. i.l 

(b) Bengal Tenancy Act (8 of 1885), Ss. 105, 
106 and 109— Scope of S. 109 stated — S. 109 
does not bar suit for declaration that lands are 


Lakheraj grants or held at fixed rents — Scope of 
S. 106 pointed out — Principle that option of 
Special Tribunal bars — Jurisdiction of ordinary 
Court is unsound. 

The duty of a Revenue Court is limited to 
the inquiry as to what is the fair rent having 
regard to the entry that appears on the Record 
of Rights and, tlierefore, 8. 109 of the Bengal 
Tenancy Act is no bar to a suit by a tenant for a 
declaration that the lands are either of 

are held at fixed rates. S. 106 of the Bengal 
Tenancy Act does not exclude the right of a 
Civil Court. It is an extremely dangerous 
proposition to say that whenever a Statute gives 
a person a right to go, if he thinks fit, to a 
special 'IVibunal, that necessarily excludes the 
jurisdiction of the ordinary Courts of the 
country. (P. 739, C. i & 2.] 

(c) Jurisdiction — Civil and revenue — Mistake 
in choosing a forum cannot deprive a person of 
his rights in property. 

A person, because he went to a Civil Court 
instead of going to a Revenue Court, is not 
liable to be deprived of his rights to the property 
which he :nay have purchased or inherited from 
his ancestors. [P. 740, C. i.] 

Mash Behari Ghose, Sarat Chandra 
Moy Chowdhury^ Jffotish Chandra Hazra 
and Satya Charan Sinha — for Appellant. 

Mohendra Nath Moy, Nagendra Nath 
Ghose and Haradhan Chatter j ee — tor 
Respondents. 

Fletcher, J. — These appeals are pre- 
ferred by the defendant, who is the dar- 
patnidar of a certain mouzah, called 
Nagarpore, of w'hich his father obtained 
a darpatni settlement on the i 3 ti» 
April, 1899. The plaintiffs in these 
cases are the various tenants in the 
mouzah. 'I’he rights that the plaintiffs 
allege they have in the lands are either 
that their lands are lakheraj, or, in two 
cases, I think, that they are held at 
fixed rents. The only objection that 
has been raised before us is as to whether 
the Civil Court had jurisdiction to hear 
and determine these suits. Proceedings 
were commenced on the 27th July, 19°^ 
by the father of the defendant to have 
a Record of Rights prepared and that 
being done, the record was finally publish* 
ed on the 9th July, 1903, and the lands of 
the plaintiffs in those suits were all 
recorded ^smal lands. The defendant’s 
father then applied under S. 105 of the 
Bengal Tenancy Act for assessment of 
fair and equitable rents of the lands. 
Objection was raised by the tenants, 
namely, that certain of the lands were 
lakheraj and the rest of the lands were 
held at fixed rents. The Settlement 
Officer held that certain of the lands were 
lakheraj, but that the other lands were 
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not held at fixed rents, but were liable 
to have fair rents assessed. The cases 
were then taken before the Special Judge 
and the learned Special Judge agreed 
with ths decision of the Settlement 
Officer. Then second appeals were pre- 
ferred to this Court, and this Court was 
of opinion that the decision of the Settle* 
ment Officer was ultra vires in holding 
that the lands were lakhera/ and that the 
duty of the Settlement Officer was to 
settle rents having regard to the entries 
that appeared in the Records of Rights. 
This Court upheld the decision in so far as 
it held that the other lands were not held 
at fixed rents. SeeSambhu Chandra Hazra 
V. Puma Ckaytdra (i). I'hen the cases 
went back to the Settlement Officer and 
he settled, in accordance with the decision 
of this Court, fair rents under the provi- 
sions the Bengal I'enancy Act. The 
tenants then went to the Civil Court 
and they brought, amongst other suits, 
the suits that are now under appeal in 
which they asked for a declaration either 
that the lands were lakkeraj or that they 
were held at fixed rents. It is now argued 
that the decisions of the Courts below 
are wrong, on the ground that the deci- 
sion of the Settlement Officer or rather 
the Revenue Court with reference to what 
is the fair and equitable rent is binding 
and conclusive and that the tenants are 
not entitled to question that decision in 
lany Civil Court. Of course, that is so 
Sunder the provisions of S. 109 of the 
Bengal Tenancy Act, provided that the 
.question in the Civil Court is concerning 
lany matter which is or has already been 
the subject of an application made under 
Ss. 105 to 108 of the Bengal Tenancy Act. 
But it is obvious from the decision of 
this Court in the second appeals, to 
which I have referred, that this Court 
held that the Revenue Officer was not 
competent to go behind the Record of 
Rights and enquire what was the real 
nature of the interest of the tenants. 
This Court said that the duty of the 
Revenue Court was limited to the inquiry 
as to what was the fair rent having regard 
to the entry that appeared on the Record- 
of-Rights. It is quite obvious that, in 
that view. S. 109 of the Bengal Tenancy 
Act would not be a bar to the present 
suits. 

Then an argument that seems to me to 
have no substance at all has been 

(1) (1907) 35 176=12 C. W. N. 122. 


advanced and that is that, having regard 
to llie terms of S. 106 of the Bengal 
'I'enancy .Act, as the tenants have taken 
no proceedings as contemplated by that 
section, therefore, tiiey are deprived of 
the right of suit in the Civil Court. But 
the wording of the section clearly does 
not bear any such construction The 
words are that “a suit may be institut- 
ed. ’ 'I'he word “ may " cannot be 
construed as meaning that the jurisdic- 
tion of the Civil Court is excluded. 
Belore the jurisdiction of the ordinary 
Courts of the country can be excluded 
by a special Court, namely, the Revenue 
Court, there must be the clear words in 
the biaiute excluding such jurisdiction. 
It is quite true that l>r. Chose has refer- 
red to us an unreported decision of this 
Court See Sas/ii Bhusan Hazra v. 
Asiolni Comar Samant i (i-a) in which the 
view is taken that S. 106 does exclude 
the jurisdiction of the ordinary Civil 
Court. But that decision stands alone 
or rather, if it has got any support at all, 
it is supported by the decision in Jogen- 
dra A^ath v. Krishna Pramada (2), that 
has received judicial consideration on 
more than one occasion and cannot be 
considered as lending a strong support. 
It is sufficient to say that my learned 
brother who is sitting with me has, in a 
well-considered judgment See Shashi 
Bhusan Hazra v. Denamoyee Dasi, (3), 
already dissented from this decision 
which Dr. Chose relies upon. I do not 
see how, on the plain words of the 
S. (106), it can be said that the section 
excludes tlie right of the Civil Courts. 
It is an extremely dangerous proposition 
to say that whenever a Statute gives a 
person a right to go, if he thinks fit, 
to a special tribunal, that necessarily 
excludes the jurisdiction of the ordinary 
Court of the country. I think that it 
does not so exclude and that the words 
of S. 106 are merely permissive, and in 
my opinion, the decisions in the two cases. 
See Pandab Dowari Das v. Ananda 
Kishun Chakravarti (4) and Shashi 
Bhushan Hazra v. Denamoyee Dasi (3) 
that have been cited to us by the learned 
Vakil for the respondents are more in 
accordance with not only principle, but 
the plain words of S. 106. than that 

(i a)(i9i5) 28 I, C. 981. 

(2) (1908) 35 Cal. 1013. 

(3) A. I. R. (1 9 1 4) Cil. 492 “^3 I. C. 615. 

(4) (1910) 7 I. C. 102. 
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which T>r. (ihose has relied upon. 4 hat 
being so. it is manifest that there is 
nothing in the proceedings that have taken 
place before the Revenue Court or the 
omission of the plaintiffs in these suits 
to resort to the Revenue Court that would 
take away the rights that the plaintiffs 
allege they have in the lands as against 
darpatnidar. It seems to me to be an 
alarming proposition to put forward that 
a person, because he went to tlie Civil 
Court instead of going to the Revenue 
Court, is liable to be deprived of his 
rights to the property which he may have 
purchased or inherited from his ances- 
tors. I agree with the decision of my 
learned brother in the case that has been 
handed over to us by the learned Vakil 
for the respondents, and, I think, that the 
judgment arrived at by the learned Judge 
of the lower Appellate Court is correct. 
The appeals, therefore, fail and must be 
dismissed with costs. 

Teunon, J. — I agree. 

V.Ii./U.K. 

Appeal dismissed, 
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MOOKEUJEE AND ROK, JJ. 

Mokesh Chandra Gu/ia — Petitioner. 

V. 

Bajani Kanta Vutt and anothe) — Oppo* 
site Party. 

Civil Rule No. 1138 of 1914, decided 
on 7th May, 1915- against the decision of 
Small Cause Court Judge, Barisal, dated 
nth July, 1914- 

Contract Act (9 of ]872), S. 2 (J)— Considera- 
tion — Release of debtor — Acceptance of another 
in his place — Release is good consideration. 

Where the creditor releases his debtor and 
accepts a new deljtor In his place, tlie release of 
the original debtor furnishes good consideration 
for the new contract. [P. 740 C. 2.] 

Asitaranjan Chatterjee — for Petitioner. 

Bepin Behari Ghose — for Opposite 
Party. 

Judgment. — This Rule was granted 
under S. 25 of the Provincial Small 
Cause Courts Act, on the application of 
the plaintiff in the Court below. He 
sued to recover money due on a bond for 
Rs. 100 executed in his favour on the 
28th July, tgio by one Tilak Chandra 
Dutt and his two sons. Rajani Kanta 
Dutt and Mohesh Chandra Outt. The 
bond recited that on the 28th May, 1904 
the plaintiff advanced Rs. 50 to Tilak 


Chandra Dutt and Mohesh Chandra Dutt 
and took a bond on the basis whereof 
payments had been made from time to 
time, that a considerable sum was still 
due on account or principal and interest, 
and. that inasmuch as Mohesh Chandra 
Dutt was not present and could not renew 
the bond, Rajani Kanta Dutt joined his 
father 4 ilak Chandra J>)uii in the execu- 
tion of the second bond. 4 'he Small 
Cause Court Judge has dismissed the 
suit as against the two sons on the ground 
that in so far as they were concerned, 
the bond was executed without considera- 
tion and was not binding on them as it 
was not registered. W’e are now invited 
by the plaintiff' to set aside the decree of 
dismissal in favour of the two sons. 

It is indisputable that the suit 
has been rightly dismissed as against 
Mohesh Chandra Dutt, as the suit has 
been brought on the renewed bond and 
he was not a party thereto. On the other 
hand, if the suit were treated as 
brought for enforcement of the original 
obligation, the claim as against him 
would clearly be met by the plea of limi- 
tation. But in respect of the liability of 
Rajani Kanta Dull, it is plain that the 
Subordinate Judge has taken an errone- 
ous view. One of the witnesses for the 
plaintiff stated in cross-examination that 
no cash consideration was paid for the 
bond in suit. 4 'he Subordinate Judge 
has inferred from this that the bond was 
without consideration, and his observa- 
tion that the bond was not binding 
because unregistered seems to indicate 
that he had the provisions of S. 25 of 
the Indian Contract Act in view, which, 
it cannot be disputed, have no bearing on 
the case. The Subordinate Judge is 
clearly wrong in his view that a bond 
cannot be operative unless supported by 
cash consideration : See Indian Contract 
Act, S. 2 {d). What happened was that 
the creditor required that the bond should 
be renewed by the original executants ; 
one of them was absent and could not 
comply with his demand. 4 'he creditor 
agreed to release the absent debtor from 
liability, if his brother would make him- 
self responsible in his place. Rajani 
accordingly executed the renewed bond. 
This, then, is a case where the creditor 
released his debtor and accepted a new 

debtor in his place. The release of the 
original debtor furnishes good considera 
tion for the new contract : Alliance Ban 
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V. Broom (i), Fullerton v. Proi'incial Bank 
of Ireland (2) and Glegd v. Hronilei/ (3). 
The view taken by the Subordinate Judfie 
cannot consequently be supported. But 
it is necessary to remand the case for 
investigation of one question and one 
question only, namely, whether Rajani 
really executed the bond. He denied in 
his written statement that he did so, but 
this point has not been determined by 
the Subordinate Judge. 

The result is that this Rule is dis- 
charged in so far as Mohesh Chandra 
Dutt is concerned ; it is made absolute 
against Rajani Kanta Dutt and the case 
is remitted to the Subordinate Judge in 
order that he may re-try the case against 
him in view of the observations made in 
this judgment. There will be no order 
for costs in this Court. 

V.B./R.K. 

Rule partly discharged ; Case remanded. 

(1) (1864) 2 Drew, and iin. 289. 

(2) (1903) A. C. 309- 

( 3 ) U9‘2) 3 b. 474- 
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MOOKERJEE AND ROE, JJ. 

Janaki Nath Sore and another — Defend- 
ants — Appellants. 

V. 

Prahhasini Dasi — Plaintiff — Respond- 
ent. 

Second Appeal No. 2491 of 1913, 
decided on i8ih May, 1915. against the 
Decree of Disi. Judge, Faridpur, dated 
14th June, 1913. 

(a) Civil Procedure Code (5 of 1908). O. 41, 
R. 11 and O. 47, R. 4 — Notice of review should 
generally be given but it is not essential in 
review of order of dismissal under 0.4l,R. 11 — 
Opposite party in R. 4 means party interested 
in order sought to be reviewed. 

As a general rule, no order of review can be 
made without previous notice to the person in 
possession ot the decree which is 10 be reviewed. 

P. 742, C. I.] 

But an application for review 01 an order of 
dismissal under R. ir, O. 41 of the Code of 
Civil Procedure, 1908, can be granted witliout 
the issue of any notice to the respondent. 

[P. 743. C. i-l 

The expression “ opposite party ” in the pro- 
viso to R. 4 of O. 47 may be taken to mean the 
party interested to support the order sought to 
he vacated or modified upon the application for 
review. [P. 742, C. T & 2.] 

(bl Civil Procedure Code, (5 of 1908), O. 41, 
R. Hand O. 47, R. 4 — Court passing order under 
O. 41, R. 11 is ^one entitled to review the order 
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^Effect of review depends upon each individual 
case. 

The propiiety of .in order grunting a review 
of the order ol dismissal of .m appeal under 

R. II of O. 41 of tile Code of Civil Procedure, 

1908. can be considered only by the Bench grant- 
ing the review, and it is that Bench alone wliich 
can either maintain or vacate the original order 
of dismissal. LI’. 743 . C. 1.] 

Whetlier the entire ca?.e is or is not re-opeticd 
when a review has been granted, must depend 
upon the circumstances of each individual case. 

IP. 743- C. 2.1 

(c) Civil Procedure Code (5 of 1908), S. 41, 
R 12— Appeal admitted under R. 12 is not res- 
tricted to grounds of appeal raised. 

When an appeal is admitted under K. I3, 
O. 41 of tlie Civil Procedure Code. 1908, tlie 
appeal cannot be restricted to one or more 
grounds specified in the memorandum of appeal. 
1 *he whole appeal is before the Court when the 
case is taken up for final disposal. [P. 743 - 2.] 

(d) Bengal Tenancy Act (8 of 1885), Ss. I6l 
and 167 — Rule of estoppel between lessor and 
lessee by grant of lease does not affect purchaser 
in rent decree against lessor —Purchaser under 

S. 161 takes free of all encumbrances — Sub- 
tenancies can be annulled under S. 167. 

The principle that, when a person has gr.Tnted 
a lease on the allegaiitin that he had such 
interest as entitled him to create a valid lease in 
favour of tlie grantee, the doctrine of estoppel 
operates between the grantor and the grantee, 
does not apply to the case of a purchaser of a 
holding at a sale in execution of a decree for 
arrears of rent suing to eject the defendant as a 
trespasser. LI*- 743 * 2 P. 744 * ^*3 

The rights of a stranger who has purchased at 
a sale held in execution of a decree under 
Chapter 14 of the Bengal Tenancy Act are regu- 
lated by the provisions of that Chapter, which 
authorise the purchaser to annul all encumbran- 
ces — including sub-tenancies — mentioned in 
S. 161 of the Act. He can lake the requisite 
steps under S. 167 to annul a sub-tenancy. 

[P. 744 , C. 2.] 

Kis/iore Lai Sarkar, Bepin Behari 
Ghose and Saris Cha'ndra Roy — for 
Appellants. 

Sira Lai Sanyal, Furenda Sunder 
Banerjee and Amarendra Nath Bose — for 
Respondent. 

Judgment. — This is an appeal by the 
defendants in a suit for possession of 
land upon declaration of title by purchase 
at an execution sale and for mesne profits. 
The Court of first instance dismissed the 
suit ; upon appeal the District Judge 
has reversed that decision and has made 
a decree for ejectment in respect of the 
first seven parcels of land. On the 
present appeal the propriety of <he deci- 
sion of the District Judge has been 
assailed as erroneous in law. But before 
we deal with the questions which arise 
in the appeal, we have to examine two 
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preliminary objections taken on behalf 
of the plaintift-responcleiit. 

I'he appeal was Iodised in this Court 
on the 31st July, 1913. On the ist 
December. 1913, the appeal was 
summarily dismissed under R. n, 
O. 41. of the Code by Carndutf and 
Richardson, JJ, ()n the 2<Siii l ebruary, 
1914, an application was made bv the 
appellants for a review of this order. 
1 he application was heard ex par/c on 
the 8th April, 1914. 'J'he result was that 
the previous order of dismissal was re- 
called and an order was made to the 
following elTect : 

“ The appeal will he heard; let the record be 
sent for and issue the usual notices.” 

On behalf of the respondent, two 
objections have been urged against the 
validity of this order, namely, yirsC that 
it is inoperative because made in contra- 
vention of R. 4 of O. 47 of the Code, 
which requires that no application for 
review shall be granted without previous 
notice to the opposite party to enable 
him to appear and be heard in support 
of the decree or order, a review of which 
is applied for; and, secondly, that if the 
order be assumed to have been properly 
made without notice, the appellants are 
restricted to the single ground upon 
which the application for review was 
based. In our opinion, there is no sub- 
stance in either of these contentions. 
As regards theyf/'Si objection, it need not 
be disputed, to use the language of Lord 
Macnaghten in the case of Mahomed 
Zahuruddin v. Nuruddin fi), that, as a 
general rule, no order of review can be 
made without previous notice to the 
person in possession of the decree which 
is to be reviewed. But the .substantial 
question is. who is the ' opposite party ” 
upon whom notice of the application 
should have been served in this case. 
The expression “ opposite party ” is not 
defined in the Code, but it may be taken 
to mean the party interested to support 
the order sought to be vacated or modi- 
fied upon the application for review. 
Now, what was the order in the present 
case which was sought to be recalled bv 
the appellants and what was the order 
which they endeavoured to get substituted 
in lieu thereof. The order which they 
prayed iflight be recalled was to the effect 
that the appeal be summarily dismiss- 
ed ; and the order which they wished to 


have substituted in its place was that 
notice ot appeal be served upon the 
respondent and that the appeal be heard 
on the merits after the record had been 
received. Can it be contended reasonably! 
that the respondent was the “opposite 
parly within the meaning of the expres- 
sion in the proviso to R. 4of thatht 

was in fact interested to appear and sup- 
port the order of summary dismissal, when 
the only order sought to be substituted 
therefor was that the appeal be heard in 
his presence ?Jn our opinion, the question 
must be answered in the negative. If we 
acceded to the contention of the respon- 
dent, the result would be that he would 
be subjected to needless harassment from 
which the Legislature intended to protect 
him by the introduction of R. ii, 0 . 41 
of the Code, if it is obligatory upon the 
Court to issue notice upon the respondent 
when an application is made to review an 
order of dismissal under R. i r of 0 . 41, 
the respondent must appear in answer to 
the Rule to support the order of dismissal, 
without the record before the Court ; and if 
the Rule is made absolute and the appeal 
directed to be heard in the presence of 
the respondent, he would have to appear 
a second time to support the decree under 
appeal. This result could never have 
been intended by the Legislature. The 
view we take is in accord with that 
adopted in Joy Cooviar Dutta Jha v. 
Esharee Nund Dutta Jha (2), where it was 
ruled that an application for review of an 

order of dismissal under S. 25 of Act 23 
of 1861, which corresponds to R, ii 
0 . 41 of the present Code could be granted 
without the issue of any notice to the 
respondent. I'hat procedure has been 
followed in numerous cases in this Court 
during the last 40 years, though we are 
informed that latterly in one or two 
solitary instances, amongst which may be 
mentioned Abdul Hakim v. Hem Chandra 
(3)1 the view has been taken that 


notice of the application for review* should 

be issued upon the respondent. We are 
clearly of opinion that what has been 
the practice of the Court for a long series 
of years is in conformity with the law and 
that w*e should not depart from it. 
may further point out that if the objec* 
tion urged by the respondent were well- 
founded, we could not give effect to it : 
for as was pointed out in the case of 

(2) (1872) 18 \V. R. 475. 

(3) (* 9 * 5 ) 42 Cal. 433=30 I. C. 165* 


(0 (1894) 14 M. L. J. 7. 
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HaldharJha v. Syeil Shah Mahammad 
Ashraf Alavi (4) where a similar 
objection was unsuccessfully taken, the 
point must be urged before the Divi- 
sion Bench which granted the review ; 

'it is that Bench alone which can consider 
ithe propriety of the order previously 
jmade and either maintain or vacate the 
original order of dismissal. I he res- 
pondent has made a faint attempt to 
develop an analogy between an exparte 
order granting a review and an ex parte 
order directing that an appeal be regis- 
tered though tiled beyond the period of 
limitation or on a memorandum insuffi- 
ciently stamped : on this basis, it has 
been argued that in the former, precisely 
as in the latter, class of cases the res- 
pondent is not bound by the order made 
in his absence and is competent to 
question its validity when the appeal is 
called on for final disposal in his presence. 
But, plainly, there is no real analogy 
between the two classes of cases. It 
cannot be maintained for a moment that 
the order in the present case was made 
without jurisdiction and we are not 
prepared to adopt the view indicated in 
Addul Hakim V- Hem Chandra i)as (3) 
that the order made without notice is a 
nullity. Even if the contention of the 
respondents that notice is essential is 
well founded, it shows at best that the 
order has been made irregularly or with 
material irregularity in the exercise of 
the jurisdiction possessed by the Judges 
who granted the review. That order, 
consequently, can neither be ignored nor 
ivacated by us. But it is not necessary 
to deal with this aspect of the case in 
fuller detail, because incur opinion the 
order was properly made, though notice 
of the application for review was not 
served on the respondent. 

As regards the second objection that 
the appeal should be restricted to the 
single ground which was made the basis 
of the application for review, we are of 
opinion that it is entirely unfounded. 
No doubt, it was ruled by this Court in 
fthubaneshwari Koer v. Afodhya Singh (5) 
that an application for review may be 
granted in part ; and, as pointed out in 
Skeijch Sadaruddin v. Sheikh Ekramud- 
din (6), whether the entire case is or is 


(4) A. I. R. (igi5) Cal. 68 = 25 I. C. 880. 

(5) (iQii) II I. C. 102, 

(6) A. I. R. (1914) Cal. 146 = 20 I. C. 670. 


not re-opened when a review lias been 
granted, must depend upon the circum- 
stances of each individual case. But 
it is plain that in this case the entire 
appeal is open, because, as was 
pointed out in Lakhi Narain Sarongi v. 
Sri Ram Chandra Bhiuiya (7), when an 
appeal is admitted under R. 12 of (J. 41 
of the Code, the appeal cannot be res- 
tricted to one or more grounds specified 
in the memorandum of appeal; the wholei 
appeal is before the Court when the case 
is taken up for final disposal. Wq hold 
accordingly that all the grounds taken in 
the memorandum of appeal may be con- 
sidered by us. 

We now turn to the merits of the 
appeal. The case w'as argued in the 
Courts below' on the assumption that the 
land in dispute constituted an occupancy 
holding of one Arun Kanta Chandra, who 
granted a permanent sub-lease on the 
3rd December, 1899 to the first defen- 
dant. The case for the defendant is that 
at the time when this sub-lease was 
granted, he w-as already in occupation as 
a tenant and that the sub-lease did not 
create any new tenancy. This sub-lease 
contravened the provisions of S. 85 of the 
Bengal Tenancy Act, as it created a term 
exceeding nine years and w’ould not have 
been admitted to registration if it had 
been stated in the document that the 
grantor was an occupancy raiyat. But 
the title of the defendant does not depend 
upon the sub-lease. He has been in 
possession from a period antecedent to 
the lease upon payment of rent to his 
grantor, and has thus acquired the status 
of at least an under raiifat, '['he question 
is, whether the plaintiff is entitled to 
eject him. 

The plaintiff purchased the holding at 
a sale held in execution of a decree for 
arrears of rent on the 21st January, 1901 
and instituted this suit on the 4lh 
December, 1911 to eject the defendant as 
a trespasser. It is plain that there is no| 
room here for the application of the; 
principle recognised in Manik Borai v. 
Bani Charan Mandal (%) and Arad Ali v. 
J^achimaddi (9), namely, that when a 
person has granted a lease on the allega- 
tion that he has such interest as entitled 
him to create a valid lease in favour of 
the grantee, the doctrine of estoppel 

(7) (1911) II I. C. 212. 

(8) (iQii ) 10 I. C. 469. 

( 9 ) (1911) 10 1 . C. 562. 
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lOper.ues between the grantor and gran- 
tee ; in other words, that it is not compe- 
tent to the grantor to sliow that the 
recitals in the document as to his status 
are incorrect and that on the true state of 
facts, he had no authority to create the 
lease. Here the question does not arise be- 
tween the grantor and the grantee, and the 
sub lease is consequently liable to be 
attacked as void, on the principle ex- 
plained in Jarip Khan v. DorfaBeiva (ro) 
and Telam Pramanik v. Adu Shaikh (ii). 
The plaintiff is a purchaser at a sale held 
in e.xecution of a decree for arrears of 
rent and we have to investigate his 
riglus and privileges. In this connection, 
our attention has been invited to two 
classes of cases, where two distinct 
principles have been recognised. In the 
first class of cases, namely, in Amiruliah 
'Mohamed v. Plazir Mahomed (12), Ami- 
ruliah Mahomed Nazir Mahomed (13) 
and Lai Mahomed Snrkar v. Jagir Sheikh 
Mallik (14) the doctrine was recognised 
that the landlord of an occupanc}’ raiyaf^ 
who has purchased the interest of the 
raiyat^ and is thus brought into direct 
contact with the undef-ra^;'a^ inducted on 
the land by the occupancy raf.va^ cannot, 
in view of the provisions of S. 22 of the 
Bengal Tenancy Act, seek the benefit of 
sub“S» (i) of S. 85, which provides that 
if a raiyat sub-lets otherwise than by a 
registered lease the sub-lease shall not be 
valid against the landlord, unless made 
with the landlord's consent. In the 
second class of cases, namely, Peary 
Mohun Mookerjee y. Badul Chandra 
Bagdi (15), Gangadhar Mandal v. 
Ba/'endra Nath Ghosh (16) and Fahir 
Chandra Singha Boy v. Banamali Sain (i 7), 
the principle is enunciated that when a 
landlord purchases the occupancy hold- 
ing at a sale in execution of a decree 
for arrears of rent, it is not neces- 
sary for him to annul the interest of 
the nndGT-raiyat as an encumbrance, 
because it is an interest which is not 
valid against him by virtue of sub-S. (i) 
of S. 85. fhe case before us is not 
covered by either of these two principles. 
We have not here to deal with the case of 

(10) ( I912) 15 I. C 476. 

(11) (1913) 18 I C. 791. 

(]2) ,1904) 31 Cal. 932. 

O3) (*907) 34 Cal . 104. 

<14) (1909) 2 I. C. 654. 
f* 5 ) (*9or) 28 Cal. 203. 

(16) (1913) 19 I. C. 652. 

U7) (1913) 2* I. C. 104. 


a landlord who has purchased by private 
alienation or at a sale held in execution of 
a decree for arrears of rent. We have to 
in\ estigate the case of a stranger who has 
purchased at a sale held in execution of 
a decree under Chapter 14 of the Bengal 
lenancy Act. His rights are clearly 
regulated by the provisions of that 
Chapter. S. 159 provides that where a 
holding is sold in execution of a decree 
for arrears due in respect thereof, the 
purchaser shall take subject to the inte- 
rests defined as protected interests, ” 
but with power to annul the interests 
defined as ‘encumbrances”. S. 160 
defines “ protected interests.” S. 161 
defines the term ‘encumbrance” tc 
mean a lien, sub-tenancy, easement or 
other right to interest created by the 
tenant on his tenure or holding or in limi- 
tation of his own interest therein and 
iiot being a protected interest as 
defined in S. 160. The sale in this case 
was held under Chapter 14, and, conse- 
quently, must be deemed to authorise the 
purchaser to annul all encumbrances 
mentioned in S. 161, But the plaintiffi 
contends that as he is a purchaser at the 
instance of the landlord, he is the land- 
lord within the meaning of S. 85 and that 
as against him the sub-tenancy of the 
defendents is not valid. 'I'o give effect 
to this contention of the respondent, it 
would be necessary to read into S. 85 
^rds which do not find a place there. 
We should have to read and construe 
S. 85 as if it provided that sub-leases by 
the occupancy-ra^^/a^ shall not be valid 
against his landlord nor as against a 
person who has purchased at a sale in 
execution of a decree for arrears of rent 
held at the instance of the landlord. The 
obvious answer to the contention of the 
respondent accordingly is that these or 
similar words are not in S. 85. The 
substance of the argument is a choice 
between two confiicting positions. One 
possible view is that as the sub tenancy 
is not valid against the landlord when he 
takes proceedings to enforce the decree 
for arrears of rent and brings the holding 
to sale, he does so on the assumption that 
the sub-tenancy does not exist ; that is, 
he acts in a manner contrary to the ex- 
press language of S. 159- The other 
possible view is that the landlord acts in 
conformity with S. 159 and that the 
property is sold with liberty reserv- 
ed to the purchaser to annul the 
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sub-tenancy. If the landlord himself 
happens to purchase, it becomes super- 
fluous for him to proceed in the manner 
provided in S. 167 by service of notice 
upon the encumbrancer, because as 
soon as he is brought into direct contact 
with the sub-tenant, he is entitled to take 
up the position that the sub-tenancy as 
against him is not valid. On the other 
hand, if the property passes into the 
hands of a stranger, he takes the requisite 
steps under S. 167 to annul the sub- 
tenancy. This view does not involve any 
hardship upon the purchaser, nor does it 
tend to deprecate the value of the hold- 
ing as was apprehended by the respond- 
ent. We may add that the question 
which now requires decision was left 
open for consideration in the case of 
Fakir CAandra Singha Roy w.Banamali 
Sain (17) and after full consideration of 
the arguments addressed to us, we are of 
opinion that it should be answered 
against the respondent. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that *of the Court of first instance 
restored with costs both here and in the 
Court of Appeal below. The effect of 
our decision will be that the defendants 
will be tenanis under the plaintiff in 
respect of the first seven parcels of 
land. 


V.B./R.K. 


Appeal allowed. 
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MOOKERJEE AND RICHARDSON, JJ. 

Ram Sumnun Prosad — Plaintiff — .Ap- 
pellant. 

V. 

Genda Lal Rai dind others — Defendants 
— Respondents. 

Second Appeal No. 1271 of 1911, 
decided on 23rd April, 1915, against the 
Decree of Dist. Judge, Bbagalpur, dated 
i6th March, 1911. 

(a) Mortgage — Person deriving title sub* 
sequent to mortgage cannot impeach genuineness 
of it. 

Those who have derived title subsequent to 
a mortgage cannot be permitted to impeach the 
genuineness of that transaction to the detriment 
of a fiatia fide purchaser, for value without 
notice from a purchaser in a Court sale. 
16 I. C. 825 : 22 I. C. 86 and Gresham Life Assur- 
ance Society V. Crowther, (1914) 2 Ch. 319, foil. 

[P. 746, C. I.l 


(b) Transfer of Property Act (4 of 1832). S. 43 
— S. 43 protects bont! fide purchaser for value 
from ostensible owner. 

A bona fide tran^ierce for value irorn an 
ostensible owner is alloweil to protect liiniself 
against a claim by the real owner. Mohnmcd 
Mozttffer liosscin v. Ktshore Mohun Hoy, 
22 Cal 909 (R. C.) ; 9 M. I. A. 303 {V. C.) ; 
Colonial Hr.nh v. Ctidy. (1S91) 15 A. 267 and 
63 E. 'r. 27. ref. to. [F. 746, C. i-l 

Jogesk Chandra De — for Appellant 

Rash Behari Ghose, Ganesh Dutt Singh 
and Baidyanath Narain Singh — ior Res- 
pondents. 

Judgment. — This is an appeal by the 
plaintiff for declaration of title to land 
and for recovery of possession thereof. 
The property in dispute admittedly 
belonged to a family of Jhas, now re- 
presented by the defendants second parly. 
In 188 1 the Jhas mortgaged the property 
to Manoji Narain Singh, the predecessor- 
in-inlerest of the first party defendant. 
The mortgagee sued in due course, 
obtained a decree, and at the sale which 
followed thereon purchased the mortgaged 
property on the 27th July. 1891. J'he 
sale was confirmed on the 26th Septem- 
ber, 1891. There was some delay in the 
issue of the certificate of sale, which was 
not granted till the 26th April. 1S92. 
Symbolical possession was thereafter 
delivered to the purchaser on the 4th 
February, 1894. Meanwhile, on the 28th 
March, 1892, the purchaser included the 
property in a mortgage executed by him 
in favour of one Barhamdeo Prosad, now 
represented by the plaintiff, A decree 
was obtained on this mortgage on the 
29th April, 1897, and at the execution 
sale which followed, the decree-holder 
became the purchaser on the loth May, 
1904. The sale was confirmed on the 
19th December, 1904 and symbolical 
possession was thereafter delivered 10 
the purchaser on the i8th January, 1905. 
The plaintiff was, however, unable to 
obtain actual possession, and conse- 
quently, instituted this suit on the 27th 
August, 1909. His claim was resisted by 
some of the defendants, who claimed to 
have acquired the right, title and interest 
of the Jhas by various transactions subse- 
quent to the mortgage of 1881. Their 
defence was substantially two-fold 
namely ,, first, that the mortgage of 1881, 
which is the root of the title of the plain- 
tiff was a fictitious transaction and, 
secondly, that the suit was barred by 
limitation. The Courts below have con- 
currently found in favour of the defendants 
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upon each of these points and have 
dismissed the suit. On the present appeal 
the decision of the District Judge on both 
the points has been questioned as con- 
trar.v to law. 

As regards the hrst ground of defence, 
it is plain that the defendants, who have 
derived title from the Jhas subsequent to 
the mortgage of iSSi, cannot be permit- 
ted to impeach the genuineness of that 
transaction to the detriment of a hona fide 
purchaser for value without notice. It 
may be conceded that as between the 
mortgagors and the mortgagee of i8Sr, 
the former could show against the latter, 
so long as the rights of no third party 
intervened, the hetitious nature of the 
transaction ; but they cannot be allowed 
to do so when an innocent stranger has in 
good faith acquired a title for value on 
the faith of the reality of the mortgage. 
This position is amply supported by the 
decisions in Bam Charan Das v. Joy Bavi 
Mnjhi (i), Radha. Madhab Paikara v. 
Kalpatarn Boy (2) and Akhil Prodhan v. 
Majimatha Nath Kar (3). To the same 
effect is the decision in Gresham Life 
Assurance, Society v. Crowthcr (4). 'i’he 
situation here is, in fact, stronger than 
even a case where the true owner lias 
placed an ostensible transferee in a posi- 
tion to mislead a bona fide purchaser for 
value without notice of the secret title; 
the mortgage, the suit thereon, the exe- 
cution sale, and the delivery of posses- 
sion through Court, constitute an elabo- 
rate network of devices su*hcient to 
induce the belief that the title of the 
Jhas has vested in Monoji Narain Singh. 
Consequently the rule applies by which a 
bona fide transferee for value from an osten- 
sible owner is allowed to protect himself 
against a claim by the real owner. Bam 
Coomar v. John and Maria Mcqueen {5), 
Mahomed MozuJJer Hossein v. Kishore 
MohunBoy (6). Sarat Chunder Dey v. Gopal 
Chunder{-j), VardenSeth Sam v. Lnckpathy 
Royjee (8), Colonial Bank v. Cady (9} and 


(1) (1912) 16 I. C. 825. 

(2) (1912) 16 I. C. 8ri. 

(3) ('914) 22 I. C. 86. 

(4) (1914) 2 Ch. 219. 

(5) (1872) 18 W, R. 166. 

(6) (1895) 22 Cal. Qoq = 22 I. A. i3g (p. c.). 
O (1893) 20 Cal. 296= 19 I. A. 203 (P. C.). 

(8) (1861-63) 9 M. I. A. 303=1 Suth. P. C. J 
480 (P. C.). 

(9) (1891) 15 A. C. 267 =63 L. T. 27. 


Cairyicrossw Lorimer (10). We must, con- 
sequently, hold that the title of the plain- 
tiff is not impeachable at the instance of 
the defendants as the representatives of 
the original proprietors. 

As regards the second ground of 
defence, it is plain that Article 137 of 
the first Schedule of the Indian Limita- 
tion Act, 1908, governs the case. That 
Article provides that a suit by a purcha- 
ser at a sale in execution of a decree for 
possession of immovable property, when 
the judgment-debtor was out of posses- 
sion at the date of the sale, must be 
instituted within twelve years from the 
date when the judgment-debtor is first 
entitled to possession, 'J'he Courts below 
have concurrently found that notwith- 
standing the delivery ot symbolical 
possession to JMonoji Narain Singh on the 
4th I'ebruary, 1894, the Jhas continued 
in possession, and they were in possession 
even when s3'mbolical possession was- 
delivered to the predecessor of the 
plaintiff on the i8th January, 1905.^ 

I his latter delivery of possession was- 
operative as against the then judgment- 
debtor. namely, Monoji Narain Singh, 
but was wholl)' ineffectual to affect the 
title or interrupt the actual possession of 
the Jhas. fuggobundhu Muker/ee v. Bam 
Chander Bysack (n) and JoggobunJhu 
Mitter v. Purjianund Gossami (12). The 
plaintiff was consequently bound to sue 
within twelve years from the date when 
fiis judgment-debtor, Monoji Narain 
Singh, was first entitled to possession, 
Le., within twelve years from the 4^^ 
February, 1S94 when symbolical posses* 
sion was delivered to Monoji Narain 
Singh as against the Jhas. The plea of 
limitation would have been of no avail if 
the suit had been instituted on or before 
the 4th February, 1906. The inference 
follows that the suit, instituted as it was 
on the 27th August, 1909, is barred by 
limitation under .Article 137- In this 
view it is needless to consider a question 
of considerable nicetj’ which was argued 
at the Bar and which has led to consider- 
able divergence of judicial opinions, 
namely, whether possession adverse to- 
the mortgagor also operates to the pre- 
judice of the mortgagee, and, if so, under 
what circumstances and subject to what 
qualifications. 

(10) (1861)3 Mcq. H. JL. 827. 

(11) (1880) s Cal. 584. 

(12) (1889) 16 Cal. 530. 
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The result is that the decree of the 
Olstrict Judge is affirmed and this appeal 
dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 
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FLETt'HKK AND TEL'xN'ON. JJ. 

Har Prosa d Dass — P 1 a i n t i ft — Appel- 
lant. 

V. 

Bakshi Bindestvari Prosad Singh and 
another — Defendants — Respondents. 

Appeal No. 437 of 1912, decided on 

15th April, 1915, from the Original 

Decree of Sub-Judge, First Court, Shaha 

bad, dated 9th September, 1912. 

Limitation Act <9 of 1908), S.19— AcknowMg 
ment by karta of Joint Hindu family is valid— 
Other members bound by acknowledgment — 
Pronote filed with plaint missing from Court’s 
records — Copy filed— Held, plaintiff’s claim 
could not fail by reason of theft or inability to 
produce original document — Evidence Act 

(1872), S. 65. 

5 , the karta of a joint Hindu family, executed 
certain promissory notes. S' died leaving a 
brother H and a minor son. H succeeded to the 
kartaship an<l renewed one of the hand-notes 
executed by S. In a suit on the notes the 
plaintiff alleged to have filed the notes with 
the plaint but they were missing from the 
Court’s records. Copies of the notes were filed 
and admitted by the lower Courts. The debt 
was not proved to have been contracted for any 
immoral purpose : 

Held., that the plaintiff’s claim could not fail 
by reason of the theft or his inability to produce 
the original documents before the Courts- 

[P. 748. C. 2.] 

Heldy further, that the debt not being for 
immoral purposes H as the karta of the family 
was an agent duly authorized in this behalf so 
as to give an acknowledgment under S. 19 of the 
Limitation Act and that the son of .S' was bound 
by the acknowledgment [P. 749, C. i.l 

Manmothnath Mukerjee, Sailendranath 
Palit for Umakali Hukerjee^ Satindra 
Nath Mukerjee and Sudhansa Sekhar 
Mukerjee — for Appellant. 

Mohendra Nath Boy and Bagku Nath 
Singh — for Respondents. 

Fletcher, J . — This is an appeal by the 
plaintiff against a decision of the learned 
Subordinate Judge of Shahabad, dated 
the 9th September, 1912. The plaintiff 
sued to recover certain sums that were 
alleged to be due to him from the defend- 
ants. The first defendant, Bakshi Hari- 
har Prosad Singh, had a brother, Bakshi 
Sheo Prosad Singh. In the year 1907 


Sheo Prosad Singh died leaving the 
second defendant, his only sun. In iiis 
life-iinie, Sheo Prosad had e.xecutecl cer- 
tain promissory notes and, on the 3olh 
April, 1906, he executed a fresh hand- 
note for Ks. 6,000 in favour of the plain- 
tiff in lieu of all the notes that had been 
executed by him down to that date. On 
the 22nd November, 1906, Sheo Prosad 
executed a further hand-note for the sum 
of Rs. 1,000. Sheo Prosad was the karta 
of this joint Hindu family and the defend- 
ant No. 2, his infant son. was a member 
of that family which was undivided at 
all times material for the purposes of the 
present case. On the death of Sheo 
Prosad. the first defendant succeeded to 
the office of the karta and he executed five 
promissory notes in favour of the plain- 
tiff, two being dated the 5th April 1908 
and the 12th November, 1908 respectively, 
each of them being for Rs. 1,000, another 
one dated the 26th December, 1908 for 
Rs. 300 and the two remaining ones being 
dated the 2Sth April, 1909 and the 15th 
May, 1909, the first one being for 
Rs. 1,400 and the last one being for 
Rs. 1,000. Harihar Prosad Singh, the 
first defendant, also on the 3olh April, 
1909, renewed the hand-note for Rs. 6,000 
which had been given by Sheo Prosad 
Singh by giving a note for Rs. 7,720-2-9. 
On the original note, there was endorsed 
“ executed another hand-note in its stead 
of the value of Rs. 7,720-2-9 up to date,” 
and it was signed by the defendant No. i. 
Default having been made in paying the 
amount covered by these notes as well as 
the note for Rs. 1,000 executed by Sheo 
Prosad on the 22nd November, 1906, the 
plaintiff brought the present suit. The 
learned Judge of the Court below has 
given a decree to the plaintiff against the 
defendant No. i alone for the whole 
amount sued for, except the Rs. 1,000 
covered by the hand-note dated the 22nd 
November, 1906. He has dismissed the 
suit as against the defendant No. 2. The 
plaintiff has appealed against that deci- 
sion. 

It will be convenient to deal with the 
five notes that were given by the defend- 
ant No. I himself after the death of Sheo 
Prosad in the first place, and then to deal 
with the renewed note for Rs. 7,720-2-9 
that was given by the defendant No. i in 
renewal of the note forRs. 6,000 executed 
by Sheo Prosad. No argument was 
advanced before us as regards the amount 
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covered by the note dated the 22nd 
November, 1906 executed by Sheo Prosad 
Sin^^h, the claim as regards that being 
evidently barred by limitation. 

I he learned Judge has made this 
finding with reference to the five notes 
that were given by the defendant No. i 
himself : 

TlK-re is nothing to show that the moneys 
were b<jrrowcd for family purposes or for the 
benefit of the minor. On the other hand, there 
is evidence adduced by the defendant No. 2 to 
show that the defendant No. 1 has been lead- 
ing an e.xtiavagant and dissipated life, which 
renders it highly probable that he borrowed the 
moneys for liis own personal use.” 

'I'he evidence on which the learn- 
ed Judge came to that conclusion is 
ample to warrant the conclusion that he 
came to. The evidence is not very much 
one way or the other, but it seems to me 
that, on these hve notes, the evidence is 
not sufficient to establish the liability of 
the infant, that is the defendant No. 2, 
with respect to the moneys so advanced. 

1 think, w'ith regard to the amounts due 
on those five notes, we ought to affirm 
the decision of the learned Subordinate 
Judge. 

J'he case on the note for Rs. 7,720-2-9 
is not so easy. 'I’he first point that was 
objected to was that the learned Judge 
of the Court below admitted a copy of 
this note in evidence and also copies of 
the notes in respect of which it was a 
renewal, on the ground that the original 
documents had been stolen from the 
Court records. It is said that the whole 
of that story about tlie documents having 
been stolen is a false story. There does 
not seem to be any reason why the plain- 
tiff who appears to be a man of substance 
should have set up a bogus story as to 
these documents having been stolen, so 
that he could give false copies in evi- 
dence. The learned Judge remarks that 

it is not altogether improbable that 
the hand-notes alleged to have been filed 
with the plaint were stolen about the 
same time. However this maj' hav'e 
been, it cannot be doubted that the hand- 
notes, or at least, those detailed in para- 
graph 5 of the plaint were really execut- 
ed and that the debts have not been re- 
paid.” The objection of the respondents 
to this appeal is that the learned Judge of 
the Court below admitted secondary evi- 
dence of these notes without coming to a 
definite finding that the document had 


been stolen or lost. I think the learned 
Judge, when he remarked that itwas not 
altogether improbable that the hand-notes 
were stolen, meant to come to the conclu- 
sion that whether those documents had 
been actually stolen or not, at any rate 
they had been mislaid or had not been 
found at that time and further, that there 
was no doubt that the documents had 
been in existence and that the copies 
filed were the true copies of those docu- 
ments. I think the learned Judge wasj 
clearly right in holding that the plaintiff’sj 
claim should not fail by reason of the 
theft or his inability to produce the* 
original documents before the Court. ' 
d'hen the next point is — “ Is the defen- 
dant No. 2 liable for this amount?” It 
cannot be denied that the defendant 
No. 2 was liable to repay the six thou- 
sand rupees which was secured by the 
promissory note of the 30th April, 1906. 
7 'he maker of that promissory note was 
the tather of the defendant No. 2 and, 
unless it was for an immoral considera- 
tion, ihe defendant No. 2 was liable to 
pay his father’s debt. So far from’ this 
debt being given for an immoral consi- 
deration, the evidence shows that the 
moneys were borrowed with reference to 
a hosiery business that Sheo Prasad was 
carrying on for the benefit of the joint 
family. There is no doubt that the de- 
fendant No. 2 was liable to pay the 
amount secured by that note. There are, 
therefore, only two questions with refer- 
ence to this matter. First of all “ Had 
Harihar Prosad, that is, the defendant 
No. I, power to give an acknowledgment 
of the debt secured by the note for 
Rs. 6,000 so as to prevent it from being 
barred by limitation?” and, secondly. 

If he had, whether the acknowledgment 
in this case is sufficient to answer the pur- 
pose of the Statute?” There has been 
a good deal of conriict of judicial authori- 
ties on the question as to whether the 
persons acting for those under disability 
are entitled to give an acknowledgment or 
not. The balance of judicial authorities 
appears to me to have held that they are 
able to do so, provided that the debt is 
not barred by limitation on the date when 
the acknowledgment is given. That was 
decided in the Full Bench case of Chinnayo, 
Gurunatham Ghetti{i) ot the Madras 
High Court. That case was followed and 


(i) (1882) 5 Mad. 169. 
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approved of in the case of Bhasker Taiya 
Shet V. Vijalal Naihu (2). Whatever con- 
flict there was in the various decisions, it 
was set at rest by the 21st section of the 
Indian Limitation Act of 1908, which 
provides that “ the agent duly authori/.ed, 
as is mentioned in Ss. 19 and 20 ot the 
Act shall in the case of a person under 
disability include his lawful guardian, 
committee or manager.” I'he decisions 
that the learned Vakil for the respondents 
relied upon, namely, in the cases of 
Wajibiin v. Kadir Btiksh (3) and Chhato 
Bam V. Bilto Ali (4), can no longer be 
considered to be good law. 'I'hcse deci- 
sions are inconsistent with the statutory 
provision that now appears in S. 21. 1 

think that there is no doubt that the 
defendant No. 2 being a person liable to 
pay this debt contracted by his father the 
defendant No. i, as the karta of the 
family, was an agent duly authorised in 
this behalf so as to give an acknowledg- 
ment under S. 19 and thus to give a new 
period of limitation with regard to the 
amount remaining due on the promissory 
note ^for Rs. 6,000. If that is so, the 
only other question is “ Is the acknow- 
ledgment in this case sufficient to bind 
the defendant No. 2 ?” i’he learned 
Vakil for the defendant No. 2, respon- 
dent, has tried to limit the acknowledg- 
ment to the promissory note for 
Rs. 7,720*2*9. He says that that does 
not show any connection between the 
original hand-note for Rs. 6,000 and this 
renewed note and that, therefore, as there 
is no connection between the two docu- 
ments, it. cannot be taken to be an 
acknowledgment of the liability that 
existed on the defendant No. 2 to pay the 
amount which his father w'as liable to 
pay on the note for Rs. 6,000. As a matter 
of fact, that is not strictly so, because the 
hand-note for Rs. 7,720-2*9 is expressed 
to be given in lieu of the hand-note dated 
the 30th April, 1906. That certainly 
established a connection between that 
hand-note and the hand-note for 
Rs. 6,000. But, in addition to that, there 
is the endorsement upon the hand-note 
for Rs. 6,000 itself in these terms 
“ Executed another hand-note in its 
stead of the value of Rs. 7,720-2-9 up 
to date. ” It is quite clear that it was 
an acknowledgment in respect of the 

(2) ( 1893) 17 Bom. 512. 

(3) (1886) 13 Cal. 292. 

(4) (1899) 26 Cal. 53. 


amount due on tiie former hand-note. It 
is said that the defendant No. i did not 
e.xpress to have made the acknowleclg- 
menl as the karta of joint family. There 
is not mucli authority on that point, but 
in the case that I have referred to, namely, 
the Full Bench case reported as Chin- 
naya v. Gurnnathani C/utly (i), the 
acknowledgment did not e.vpress that it 
was made as binding the family and not- 
withstanding that tlie Full Bench consi- 
dered that the acknowledgment bound 
the family, on the ground that the karta 
having power to borrow money for proper 
purposes had power to give a proper 
acknowlecigmcni of the e.xisling debt. 
During the course of the argument it was 
somewhat faintly suggested that the 
infant was not liable on this note at all 
on the ground that he was not a party to 
the present note. The claim in this suit 
is not limited to suing on the promissory 
note Itself. 'There is an obligation to pay 
outside the note and that obligation 
bound the other members of the joint 
family, notwithstanding that they could 
not be sued upon the note. As a matter 
of fact presumably the second defendant 
is bound to pay his father’s debt if not 
contracted for immoral purposes, whether 
it is a debt on a promissory note or in 
any other form. In this case, the obliga- 
tion to repay the money remains on the 
defendant No. 2. 'That liability has 
been, to my mind, properly acknowledged 
by an agent duly authorized to make the 
acknowledgment under S. 19 of the Limi- 
tation Act and the second defendant is, 
therefore, liable to pay to the plaintiff 
out of his share of the family estate the 
amount so due upon that promissor}' note. 
I think therefore that we ought to set 
aside the judgment and decree passed by 
the learned Subordinate Judge in so far as 
it relates to the liability of the defendant 
No. 2 under the promissory note for 
Rs. 7,720-2-9 and in lieu thereof direct 
that the defendant No. 2 is liable along 
with the detendant No. i to pay that 
amount together with interest thereon at 
the contractual rate down to the institu- 
tion of the suitout of his share of the joint 
family property. In other respects the 
decree of the lower Court will stand. A.s 
both parties have partially succeeded in 
this Court, we make no order as to the 
costs of this Court. Similarly we think 
we ought to direct that the plaintiff and 
the defendant No. 2 should bear their 
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own costs in the lower Court, the plaintiff 
having succeeded against the defendant 
No. 2 on one claim and having failed on 
the other. 'I’he order passed by the 
lower Court for costs as against the 
defendant No. i will stand. 

Teunon, J. — I agree. 

V.i:./R.K. 

Decree modified. 
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Jenkins, C. J. and N. R. Chatterjea, J. 

Durga iMohun GangopadJnja and oi/iers 
— i-* la in tiffs — Appellants. 

V. 

Suhimar Das and oi/iers — Defendants 
— Respondents. 

Letters Patent Appeal No. 125 of 1913, 
decided on 4th May, 1915, against the 
decision of Roy, J., dated 8th August, 

1913- 

Bengal Tenancy Act (8 ef 1835), S. 40— Per 
Jenkins, C.J. — in suit for rent commuted Civil 
Court can question Revenue Court's competency 
—Per N, R. Clmtterjea^J, — Exercise of jurisdhc- 
tion by Revenue Courts pre supposes ruiyats to 
be occupancy and rent payable in kind. 

j€}ikins, C. J , — "Ihe Civil Courts can 
consider the competence of the Revenue Courts 
in commutation proceedings, where a suit is 
brought for recovery of arrears of rent as deter- 
mined by these proceedings. [P. 750, C. 2.j 

Per R . R. Chotterjea ,J . — The e.xercise of juris- 
diction by a Revenue Court pre supposes that 
the raiyat is an occupancy raiyat and the rent 
is payable in kind as indicated in S. 40 of the 
Bengal Tenancy Act. 

[P. 750. C. 2 & P. 7SI, C. I.] 

Gunada Chatan Sen~iox Appellants. 

Surendra Chaiidra Sen — for Respon- 
dents. 

Jenkins, C, J. This is a suit for rent ; 
and the plea advanced by the defendants 
IS that there has been a commutation 
under S. 40 of the Bengal T enancy Act. 
As regards the years 1315 and 1316. if 
that plea is good it furnishes an answer. 
But the plaintiffs take exception to the 
commutation proceedings or at any rate 
to their finality ; for he says under S. 40 
there can be no commutation unless the 
tenant is an occupancy raiyat and unless 
he pays for the holding rent in kind, or 
on the estimated value of a portion of 
the crop or at rates varying with the 
crop, or partly in one of those ways and 
partly in another, or partly in any of 
those ways and partly in cash. The 
plaintiffs say that this question must be 


decided in this suit and that it is open, 
to the Civil Court to question the juris- 
diction of the Revenue Authority. 

The judgments of the Munsif as 
also of the Subordinate Judge and of 
Mr. Justice Ray are all against the 
plaintifts. The judgment of the Munsif 
10 the effect that the tenant was an 
occupancy raiyat and that the rent was 
payable in kind, so that the learned 
Judge affirmed the competence of the 
Revenue Court’s proceedings. The other 
two Courts, however, did not follow this 
procedure but treated the matter as con- 
cluded by the decision of the Revenue 
ourt and on that ground have upheld 
the defendants’ plea. 

I do not wish to say that there is 
nothing to be said in support of that 
view. But whether it be right or 
whether it be wuong, I consider we 
are bound by a decision of an Appel- 
late Bench of this Court in Kali Krishna 
v. Dam Chandra (i) which directly 
decides the point in discussion before us, 
and determines that Civil Courts can 
consider the competence of the Revenue 
Courts in commutation proceedings where 
a suit is brought for recovery of arrears of 
rent as determined by these proceedings. 

I, therefore, accept that decision as 
binding on me. In view of that decision 
it is manifest that the judgment of 
Mr. Justice Hari Nath Ray cannot stand, 

lower Appellate Court. 

We must, therefore, in deference to the 
decision I have cited, vary the judgment 
of Mr. Justice Ray so far as it relates to 
the rent for the years 1315 and 1316 and 
also set aside the decree of the Subordi- 
nate Judge as regards these two years and 
send back the case in order that it may 
be determined whether the commutation 
proceedings were competent. The case 
must, therefore, go back to the lower 
Appellate Court for the determination on 
the record as it stands, and the costs of 
the litigation hitherto incurred will be 
dealt with in the lower Appellate Court 
and the Judge will in this connection 
have regard to the extent to which the 
plaintiffs claim is conceded. 

N, R, Chatterjea, J. — I agree with the 
view taken in Kali Krishna v. Bam 
Chandra (i). I think the exercise of 
jurisdiction by a Revenue Court pre- 
supposes that the raiyat is an occupancy| 

(0 (1915) 29 I. C. 896. 
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raiyat and the rent is payable in kind, as 
indicated in S. 40 of the Bengal I'enancy 
Act. 

V. B./K. K. 

Apj)eal partly alloivecl ; Case remanded. 
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Mookerjee and beachckoft, jj. 

Brojendra Kishore Roy Chowdhury and 
others -Blaintift's — Appellants. 

V. 

Bharat Chayidra Boy and others — 
Defendants — Respondents. 

Second Appeals Nos. 1748 and 2023 of 
1912, decided on 2nd August, 
against the Decrees of Disi*«Judge, 
Sylhet, dated 19th April, 1912. 

(a) Limitation Act (5of 1903), S. 23 and Sch. 1, 
Arts. 120 142 — Property attached under 

S. 146, Criminal P. C. — Suit for possession and 
declaration of title— Continuing wrong — Limita- 
tion. 

The plaintiffs claimed title to the disputed 
property by purchase at a sale in execution of a 
mortgage-decree. They took possession, but 
were resisted by the defendants. Proceedings 
were instituted under S, 145 of the Criminal 
Procedure Code and the Magistrate being unable 
to satisfy himself as to which of the parlies was 
in possession of the subject of dispute, attached 
it under S. 146 of the Criminal Procedure Code 
on the 25th April, J902. In 1909 two suits were 
instituted by two sets of plaintiffs for declara* 
tion ol their title and for recovery of possession. 
The plaintiffs were found to have been in 
possession, when, on the 25th April, 1902, the 
property was attached by order of the Magistrate : 

Hetd, that the suits, though framed as suits 
for possession, could not be treated as such and 
were not governed by Art. 142 of the Limita- 
tion Act. [P. 753 . C. I.) 

Held^ further that the suits were for declara- 
tion of title under S. 42 of the Specific Relief 
Act and there was continuing wrong independent 
of contract within the meaning of S. 23 of the 
Limitation Act and that consequently a fresh 
period of Limitation under .\rt 120 of the 
Limitation Act began to run at every moment 
of the time the wrong continued, and the suits 
were, therefore, not barred by time. 

[P. 753 . C. 2 it P. 754. C. 1.] 

(b) Word* and phrases — Dispossession — 

Meaning of. 

Semble. — Dispossession implies the coming in 
of a person and the depriving out of another 
from possession. IP. 752. C. 2.] 

(c) Words and phrases — Discontinuance of 
possession — Meaning of. 

Discontinuance of possession implies the 
going out of the person in possession and his 
being followed into possession by another. 

[P. 752, C.2.] 

(d) Limitation Act (9 of 1903), S- 142— Pro- 
perly attached under S. 146, Criminal P. C. — 
Attachment does not amount to either disposses- 


sion or discontinuance of possession — Criminal 
P. C. (18981, S.146. 

It the >cisin or legal pi)s>essiun i.s, diuing the 
altutlimciU of a property uiulcr .S, i.^6c)t ilie 
Criminal Proctrlure Code, in the true owner, 
the attuclinient cannot be rlcemed to amount to 
either ijispos>essioii ot the owner or the di.scon- 
tinu.ince of l)i> possession within the meaning 
of .\rtiele 1.12 of the Limitation Act. 

iP. 7^2, (L 2.j 

(e) Civil P. C. (5 of 1908), O. 2, R. 2 — Cause 
of action — Continuing injury — Fresh cause of 
action t/e them di 

If the act complaineil (»f creatt^s a continuing 
source of injury and is of sucii a nature as to 
render the doer of it responsible for the con- 
tinuance, then, in cases in wliich damage is not 
of the essence of the action, as in trespass, 
a fresh cause of action arises df di^ tn dtivi. 

[P. 754 , C. 1 5 : 2.] 

(f) Specific Relief Act ( 1 of 1877), S. 42 — 
Property attached by Magistrate under S. 146, 
Criminal P. C.— Suit against Magistrate not 
maintainable — Criminal P. C. (1898), S. 146. 

No action can be brought against a Magis- 
trate for recovery of possession of a property 
attached by him under S. 146, Criminal Proce- 
dure Code. [P. 752, C. 2.) 

Dwarka Nath Chakrabarty, Ramani 
Mohan Chat/erjee Tara Kishore Chaud- 
huri and Broja Lai Chakrabarty — fgr 
.Appellants. 

Gopal Chandra Das — for Respondents. 

Judgms.nt. — The events antecedent to 
the litigations, which have culminated in 
the present appeals, are no longer in con- 
troversy and may be briefly recited. The 
plaintirt's claimed title to the disputed 
property by purchase at a sale in execu- 
tion of a mortgage-decree. They took 
possession, but were resisted by the 
defendants, and a breach of the peace 
became imminent. Proceedings \vere 
consequently instituted under S. 145 of 
the Criminal Procedure Code ; but as the 
Magistrate was unable to satisfy himself 
as to which of the parties was in posses- 
sion of the subject of dispute, he attached 
it under S. 146 of the Criminal Procedure 
Code, until a competent Court should 
determine the rights of the parties thereto 
or the person entitled to possession 
thereof. 'This order was made on the 
25th April, 1902. On the 3rd July and 
iith October, 1909 these suits were 
instituted by the two sets of plaintiffs 
who claim respectively an eight-annas and 
a five-annas share of the property, for 
declaration of their title and for re- 
covery of possession. The Courts below 
have concurrently found that the plain- 
tiffs have fully proved their title, and 
that the defendants have no case on 
the merits. The Courts below have also 
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found that the plaintiffs were in pos- 
session when on the 25th April. ujo2, 
the property Wiis attached by order of the 

But wJiile the trial Court 
held that the claims were not barred by 
limitation, as the plaintiffs were in posses- 
sion within twelve years of the suit, the 
lower Appellate Court has concluded on 
the authority of the decision in Ba/n/i of 
VenkatiKjiri v. Isak^ipalli Suhhiah (i) that 
the suits are^barred by limitation, as they 
have been instituted more than six years 
after the order of the Magistrate. The 
result of this divergence of opinion has 
been tiiat the District Judge has re\ersed 
the decrees of the Subordinate Judge and 
has dismissed the suits, although he has 
found that the plaintiffs have established 
their title. 'I’he plaintiffs have now 
appealed to this Court and have impugned 
the correctness of the view adopted by 
the District Judge. 'I'he cjuestion, 
consequently, arises, what is the period 
of limitation, if any, applicable to a suit 
for determination of the rights of the 
parties to an order under S. 146 of the 
Criminal Procedure Code, where it is 
found that the party who is the rightful 
owner was in possession when the proper- 
tj‘ was attached by the Magistrate. 
'I'hree alternative views have been placed 
before us for consideration, viz., first, 
that the suit is in essence for recovery of 
possession of immovable property, and 
must under Article 142 of the Schedule 
to the Indian Limitation .\ct be institut- 
ed within twelve years from the date of 
the order of the Magistrate ; secondly, 
that the suit is in substance for declara- 
tion of title to immovable property, and 
must, under Article 120, be instituted 
within six years from the date of the 
order of the Magistrate when the right to 
sue accrues ; and W/r/Z/y, that the suit is 
for declaration of title to land, but that 
there is no bar of limitation applicable, 
as under S. 23 a fresh period of limita- 
tion begins to run at every moment of the 
time during which the attachment con- 
tinues. If the first or the third view is 
adopted, these suits are not barred by 
limitation, while the suits must be 
deemed barred if the second alternative 
is accepted. 

As regards the. first possible point of 
view, it is clear that no action can be 
brought against the Magistrate for 


recovery of possession. In the words 
of Lord Morris in Khogendra Narain 
Chowdhrp Matangini Debi (2), the 
Magistrate is in the position of a 
stakfc-holder, or, as was said in Rama- 
sioainy Aiyar v. A/uthzisamy Aiyar (3), 
when the property is attached, it passes 
into legal custody, and during the conti- 
nuance of the attachment, such custody 
must be held to be for the benefit of the 
true owner: Rent Prasad v. Shakzada 
Ojha (4) and Kora Singh v. Bakar Ali\ 
Khan (5). It is further plain that there 
is no cause of action against the Magis- 
trate, as he has acted in the exercise of 
hiS statutory powers. The suit must, 
consequently, be brought against the 
rival claimant, but obviously the suit 
cannot be framed as one for recovery of 
•possession of the disputed land from him, 
as he is admittedly not in possession. 

1 he plaintiff may have been deprived of 
possession, but he cannot aptly be said to 
have been dispossessed, or, to have dis- 
continued possession within the meaning 
of .Vrticle 142 of the Indian Limitation 
Act. Dispossession implies the coming 
in of a person and the driving out of 
another from possession. Discontinuance 
implies the going out of the person in 
possession and his being followed into 
possession by another. J’hese elementary 
principles are deducible from the deci- 
sion of the Judicial Committeein Trustees 
and Agency Company v. Short (6) 
and Secretary of State v. Krishnavwni 
Gupta lo the same effect is the 

observation of Baron Parke in Smith v. 
Lloyd that to make the Statute of 
Limitation applicable, there must be 
both absence of possession by the person 
who has the right and actual possession 
by another, whether adverse or not, to be 
protected. It follows that if the seisin 
or legal possession is, during the attach- 
ment, in the true owner, the attachment 
cannot be deemed to amount to either 
dispossession of the owner or the discon- 
tinuance of his possession. We must 
accordingly hold, as was done \n Rajah of 
Venkatagiri v. Isakapalli Stibbiah{i) that 
Article 142 has no application to a suit of 


(2) (1890) 17 Cal. 814 = 17 I. A. 62 (P. C.). 

(3) (*907) 30 Mad. 12. 

(4) (1905) 33 Cal. 856. 

(5) (1883) 5 All. i=g I. A. 99(P. C.). 

(6) (1879) 13 App. Cas. 793. 

(7) (1902) 29 Cal. 518 = 29 I. A. 104 (P. C.). 

(8) (1854) 9 Exch. 562. 


(*) (*903) 26 Mad. 410. 
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this description, and we are unable to ac- 
cept the contrary opinion on this point as 
formulated in Goswami Rimchot Lcilji 
V. Sri Girdhari/i (9). We are not un- 
mindful that in K/ia^endra Narain v. 
GAotodhry Bataiigini Debi (2), the suit was 
framed as one for recovery of possession 
and that the Judicial Committee ordered 
that each of the parties "be decreed to 
be put into possession ” of an equal 
moiety of the disputed property. It is 
clear, however, that the question now 
under consideration was not raised before 
the Judicial Committee, for 1 he obvious 
reason that the suit there was in time, 
whether the six years’ or the twelve years’ 
rule was applied ; the record shows that 
the order of attachment was made on the 
loth December, 1877 and the suit was 
commenced on the 14th December, 1880. 

It may also be observed that the langu- 
age of the order by the Judicial Com- 
mittee is consistent with the view that 
the parties were to be put into posses- 
sion by the Magistrate. It may be added 
that the decision in Nasir Ali Sheik/t v. 
Adeluddi Skana (10). to which reference 
was made in the course of argument, is 
clearly distinguishable. There the Magis- 
trate had, after the attachment, placed a 
stranger in possession, contrary to the 
provisions of S. 146, Criminal Procedure 
Code ; a suit against such stranger for 
recovery of posession is clearly governed 
by Art. 142 or .Art, 144. We need not 
refer in detail to the case of G/iu/tnuU 
V. Khyratee (ii), Goswami Ranchor Lalji 
V. Girdharji (9), Akilandmmil v. Peria- 
sami Pillai (12), Rajoh of Venkatagiri 
V. Isakapalli Subbiah (i), and Deo Narain 
Ghowdhury v. Webb(\i)t in so far as 
they merely recognise the doctrine that 
Art. 47 of the Indian Limitation Act is 
restricted to cases where an order for 
possession has been made in favour of 
one of the parties and has no application 
where the land has been attached under 
S. 146. We hold accordingly that the 
suits before us, though framed as suits 
for possession, cannot be treated as such 
and are not governed by Art. 142 of the 
Indian Limitation Act. 

As regards the second and third possible 
points of view, it is clear, from what has 

(q) (i8q 8) 20 All. 120. 

(10) (19*2) 16 I. C. 620. 

(11) (1868) 3 Agra H. C. R. 65. 

(12) (1876-78) 1 Mad. 309. 

(13) (1901) 28 Cal. 86. 

1916 Cal .-95 & 96 


already been stated, that the suit musi| 
be treated as tuiis lor declaration of litlcj 
under S. 42 of the Specific Relief Act.' 
What then is the period of limitaiion, if 
any, applicable to these suits.'' We have 
been pressed, on the one hand, to adopt 
the view propounded in Ru/dh oj I'e/ika- 
ia'jiri v. isaJiiipallt Subbia/i (i), that 
.Art. 120 is applicable and that the suit 
is required to be instituted within six 
years Irom the date of the order of attach- 
ment when the right to sue accrues. We 
have been pressed, on the other hand, to 
hold that this is a case of continuing 
wrong under S. 23 and that the right to 
sue accrues troui nioiueiU lo nionieni. 
The first alternative, though adopted by 
the Madras High Couii, leads loan 
obvious anomaly. If the suit is not 
instituted within six years from the dale 
of the order of attachment, neither of the 
claimants can obtain a declaiaiionof 
title ; yet the title continues unaftccled 
in the true owner, for unuer S. 28 his 
right is extinguished only at the determi- 
nation of the period limited for the insti- 
tution of a suit for possession. 'I’he 
Magistrate thus continues as a stake- 
holder for an indefinite period, as there 
is no statutory provision for forfeiture 
after the lapse of a prescribed term. 
According lo the Madras High Court, 
however, the true owner, although not in 
a position to seek a declaration of title 
for purposes of recovery of the property, 
can obtain a declaration of title to the 
profits in the hands of the .Magistrate ; 
in other w'ords the Magistrate is coiisti’ 
luted his manager in perpetuity. The 
Madras High Court further seems to hold 
that, although a declaration of title can- 
not be embodied in the decree, becausti 
the prayer for declaration is barred by 
lapse of time, yet the finding in the judg- 
ment on the issue of title, will have the 
foice of res judicata and will practically 
operate as a determination of the ques- 
tion of right for purposes of S. 146, Cri- 
minal Procedure Code, With all respect, 
this bears the appearance of a distinction 
without a difference. To adopt the langu- 
age of Lord Ellenborough in Luxmore v. 
Robson (14) "the common sense, the prac- 
tice, and the general convenience of man- 
kind require that a construction different 
from that in the case citedshould be adopt- 
ed.” In our opinion, the true view of the 


(14) I B. & Addl. 584. 
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matter is that S. 23 of the Indian Limi- 
tation Act governs the case. To main- 
tain this position, it is not essential to 
accept the broad proposition formulated 
in C/iukkun Lai Roy v. Lolit Mohan 
(15) [which was reversed on appeal on 
another point by the Judicial Committee 
in Liilit Mo/iun Sing/i Roy v. C/iukkun 
halt Roy (16)] that a suit for declaration 
of title to immovable property cannot 
be held to be barred so long as the 
plaintiff has a subsisting right to such 
property; nor is it necessary to depart in 
any way from the rule recognised in Moha- 
hharai S/iaha v. Abdul Hamid Khan (17), 
that a suit for declaration of title to im- 
movable property is governed by Article 
120. On the other hand, as was explain- 
ed in the case last mentioned, and as had 
been previously indicated in the cases of 
Brinda v. Kaunsilla (1$). Ananda Razu v. 
Viya7ina {ig), And /ugalkishore v. Laks/i- 
mandas Raghunat/idas {20), Article 120 
and S. 23 may have to be simultaneously 
applied to determine whether or not a 
suit is barred by limitation, for instance, 
in suits for partition of joint property. 

I'he answer to the question, when does 
the right to sue accrue, must depend on 
the circumstances of the particular case, 
and very refined distinctions have, indeed, 
been sometimes drawn, as may be seen 
from Yamuna Bat RaniSahiba v. Solayya 
Kavundan (21) and Pamu Sanyasi v 
Zemindar of feypu*- (22). In the case 
before us, the view may reasonably 
be maintained that there is a continu- 
ing wrong independent of contract 
and that consequently a fresh period 
of limitation under Article 120 begins 
to run at every moment of the time 
the wrong continues. It is needless 
for our present purpose to attempt 
an exhaustive definition of the expres- 
sion “continuing wrong.” But it may 
generally be stated that if the act 
complained of creates a continuing source 
of injury and is of such a nature as to 
render the doer of it responsible for the 
continuance, then, in cases in which 
damage is not of the essence of the 

(15) (1893) 20 Cal. 906. ■ 

(16) (1897) 24 Cal. 834 = 24 I. A. 76 (P.C.). 

(* 7 ) (1905) I C. L. J. 73. 

(18) (1891) 13 All. 126. 

(19) (1892) 15 Mad. 492. 

(20) <1899) 23 Bom. 659. 

(21) (1901) 24 Mad. 339. 

(22) (1902) 25 Mad. 540. 


action, as in trespass, a fresh cause of/ 
action arises de die in diem. To put the! 
matter in another way, where the wrong- 
ful act produces a state of affairs every 
moment’s continuance of which is a new 
tort, a fresh action for the continuance 
lies, for there is a real distinction 
between continuance of a legal injury 
and continuance of the injurious effects 
of a legal injury. Tested from this point 
of view, what is the position here ? The 
defendants attempted to interfere with 
the possession of the plaintiffs, and a 
breach of the peace became imminent. 

1 he Magistrate intervened, as it was 
incumbent upon him to do, and attached 
the property. I'he result was that the 
plaintiffs were deprived of the enjoyment 
of their property. This state of things 
has continued, though it could have been 
terminated if the defendants had inti- 
mated to the Magistrate that they 
abandoned all claim to the property 
and would not cause a breach of the 
peace by an endeavour to obtain posses- 
sion by force. We think, in these 
circumstances, that the case may aptly 
be treated as one of continuing wrong 
within the meaning of S. 23 of the Indian 
Limitation Act, From this point of view, 
no question of limitation arises. 

The result is that these appeals are 
allowed, the decrees of the District 1 
Judge set aside, and the suits decreed 
with costs in all the Courts. The title 
of the plaintiffs in each case to the share 
claimed will be declared, and it will be 
further declared that they are entitled to 
have the property released from attach- 
ment and to be placed in possession by 

the Magistrate. 

V.B./R.K. 

Appeals allowed^ 
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The law of limitation applicable to a ^ 

proceeding is the law in force at the date of the 
institution of the suit or proceeding, unlt^s 
there is a distinct provision to the contrary. 
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Walmslkv and Nkwbould, JJ. 

Ragiutnath Jha — Defendant— Appel- 


Bepin Behari G/iose—tov Appellants. 
Judgment.— 'i'he plaintiff brought a 
suit to recover khas possession of some 
land The Court of first instance held 
that the suit was not barred by limita- 
tion. The learned Subordinate Judge, 
however, held that it was barred by 
limitation. The matter turns upon the 
question whether the law applicable to 
the case is the present Limitation Act or 
the Act of 1877. The argument of the 
lower Appellate Court is that according 
to the old Limitation Act, the defend- 
ants’ possession became adverse to the 
plaintiff from the date of the sale and 
that, therefore, when the suit was institut- 
ed more than twelve years had already 
expired. So that the defendants Utle 
by adverse possession was complete. 
The plaintiff contends that he is entmed 
to the benefit of the new Act and he 
quotes in support of his view the case o 
Lala Soni Ram v. Kanhatya Lai U). 
that case it was said by their Lord^tps 
lof the Privy Council that the High 
Court rightly held that the law of hmita- 
lion applicable to a suit or proceeding is 
the law in force at the date of the 
institution of the suit or proceeding, 
lunless there is a distinct provision to i e 
contrary.” Adopting that principle it 
appears that the plaintiff is right in 
contending that he is entitled to t e 
benefit of Article 138 as it now stands 
and that he has twelve years from the date 
from which it was confirmed instead of 
the date on which the sale actually took 
place. I, therefore, set aside the decision 
of the learned Subordinate Judge holding 
that the suit was barred by limitation, 
and remand the appeal to be heard by 
that Court in regard to the other con- 
tentions. 

As nobody appears on behalf of the 
respondents the plaintiff will bear his 
own costs in this Court, whatever the 
result may be. 
y./B.R.K. 

Appeal allowed. 


lant. 


v. 


(') (jQtS) 35 All. 227 = 19 I. C. 291 —40 1- A. 74 
(P.C.), 


Birjnafidoa Singh and oi/iers— Plaintiffs 
— Respondents. 

Second Appeal No. 2248 of 1912, 
decided ongih June, 1915. against the 
Decree of Disl. Judge, Darbhanga, dated 

25ih May, 1912. 

Civil P C. i5ofl908), O. 21 , R. 97-Oraer 
under R. 97 without enquiry not being legal suit 
for possession more than one year after is not 
barred -Limitation Act ( 1903 ), Art. 11 . 

Where a resistance is offered in an execution 
proceeding, an order passed without any 
at all is not an order under b. 335 of the t.iv I 
Procedure Code, 1SS2, and a suit lor the posses- 
sion of the property brought one year the 

order, is not bnrred by tUt.cle "• e i 

to the Limitation Act, 1877- P • 7 ab, C. 2.j 

Rash Behari Ghose, Sarosh C/mran 
Mitter and Chandra Sekhar Persad 
Singh — for Appellant. 

Dowarka Nath Chakravartty and il/an- 
viohan Bose —for Respondents. 

Walmsley. J. - The plaintiff obtained 
six decrees on hand-notes against defend- 
ant No. I. Ramji Lai Uas, and his father 
and in execution caused the property m 
suit and other property to be put to sale, 
and himself purchased ic on nth April, 
1906. Meanwhile, he says, Ramji 
Lai fabricated three bonds, among them 
a mortgage-bond purporting to have been 
executed on 25th February, 1893. m 
favour of Raghunath Jha, defendant No. 2. 
The latter obtained an ex pa^te decree 
against Ramji Lai on the basis of this 
mortgage-bond in Suit No. 26 of 1906 
and in execution bought the property now 
in suit. In February 1907 plainlitt 

asked the Court to put him in possession 

of the property in suit, 
was offered by Raghunath Jha. Ihe 
Munsif disposed of the matter by an 
order dated i8th February, 1907- . I 

plaintiff instituted the present suit on 

which he asked were, so far as this 
appeal is concerned, for declaration that 

the mortgage-bond of 25th 
1893, the proceedings m Suit No. -6 of 
igo6 on that bond and the proceedings 
in execution of the decree were fraudu- 
lent and inoperative against him ithe 

plaintiff) and that he (the plaintiff) is 


756 Calcutta 


Kedar Nath /■. Haridas Ghose 


entitled to possession of the land in suit. 
Defendant No. 2 contested the suit and 
It is he who has preferred this appeal 
On the merits, the Courts below have 
decided in favour of the plaintiff, and the 
only contention in appeal is that the suit 
is barred by limitation. It is said that 
the Hunsif's order of i8th February. 
1907, was an order under S. 335, Civil 
Procedure Code of 1882, and thkt the 
suit IS barred by Article ii of the Limi- 
tation Act of 1877, because it was not 
brought within one year of that order. 

It is obvious that this contention must 
prevail if the order mentioned was an 

order under S. 335, Civil Procedure 
Code. 

It appears that on isth February, 
1907, the plaintiff as auction-purchaser 
applied to the Court to be put in posses- 
sion of the purchased property, and the 
Munsif’s order of the next day was that 
the nazir should go and give him 
possession but should return if there was 
any opposition. On i8th February, the 
Munsif recorded this order : 

“ this petition Is vehemently objected to 
The best coarse left for the applicant is to 
bring a suit. Case is dismissed.” 

In this order, the " applicant” must be 

the plaintiff, then auction-purchaser, and 

the ” petition ” and the “ case are his 
petition to be put in possession. 

By S. 335, Civil Procedure Code, it is 
provided that “ the Court on the com- 
plaint of the purchaser shall enquire into 
the matter of the resistance * * * 

* * * and pass such order 

thereon as it thinks fit.” We are asked 
to presume that the Court made an 
enquiry, although no record of such an 
enquiry exists, and that the order dismiss- 
ing the decree-holder’s petition was in 
consequence such an order as is con- 
templated by S. 335, Civil Procedure 
Code. Our attention has been drawn 
especially to the case of Sardhari Lai v. 
Amhiha Pershad (1), where their Lord- 
ships of the Privy Council remarked that 

** the Code does not prescribe the extent to 
which theii)ve.««tigation should go.” 

That case may be distinguished from 
the present one, firstly, by the fact that 
there was an order allowing certain objec- 
tion to an attachment made by the 
decree-holder, and secondly, by the fact 
that the nature of the enquiry made by 
the Court was not known, and their Lord- 


191S 

ships assumed that there was some sort 

of enquiry. J hese are substantial points 

of difiference, and because of these diffe- 

rences, I do not think that the principle 

aid down by the Privy Council goverL 
the present case. 

red°"f^^" we have been refer- 

red to two Calcutta cases, where the 

circumstances are very similar to those 

of the present case. The first is that of 

orde i compressed 

oraer of i8th february, were expanded 

hr^ame ’ ^'^tandu, very much 

same as the order recorded by the 
there' hid b^^ 

there had been no judicial enquiry as 
equiredby the section and consequently 
no proper order. The second c'ase is 

P “vt c M «fers to the 

Pal f,t c . ^ 

if Maclean, C. J., held that 

no order 

rder Within the meaning of S. 33? 
Civil Procedure Code. 

wal^rifT^ opinion, it is clear that there] 

In wM Present case] 

that could be based, and 

under not an order 

seouInM Procedure Code. Con- 

misled The appeal is dis 

missed with costs. 

Newbould, J — I agree 
v.b/r.k. ^ 

Appeal dismissed^ 

(2) (18S3) 12 c. L. R. 550. 

(3) (1907)34 Cal. 491. 
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of Hindu Law, the great-grandfather’s son's 
daughter’s son is the preferential heir. 13 . R. 

40 (F.B.) and A. 1 , R. (1914) ^17. foil. 

[P.7S7. C. I &2.i 

BishAndra Nath Sarkar —for Appel- 
lants. 

Nagendra Nath Ghose — for Respon* 

<ients. 

JenJdns, C. J. — The point in contest in 
this litigation is whether in a Dayabhaga 
family, the great-grandfather’s son’s 
•daughter’s son or the maternal uncle is 
to be preferred. The proposition only 
has to be stated to make one realise what 
an amount of learning and industry the 
problem might demand. We have had 
the advantage of having the position of 
the maternal uncle advocated before us 
by one who is worthily following in the 
steps of his distinguished father and we 
can say ; much as we regret the absence 
of Babu Golap, we do not feel we have 
suffered anything in view of the argu- 
ment that has been addressed to us. 

Undoubtedly there are, as Babu 
Rishendra Nath Sarkar has brought 
clearly to our notice, a number of consi- 
derations that might be brought into play 
were the matter untouched by authority. 
But a Full Bench of this Court, as far 
back as Gooroo Gobind Shahav. .Anund 
Lai Ghose (i), came to a conclusion as to 
the principle of succession in a Daya- 
hhaga family which really governs this 
case. It has been treated as governing 
cases of a similar description by other 
distinguished Judges, whom I name in 
this particular connection merely because 
they are Judges who would be particular- 
ly familiar with and interested in the 
question. The learned Judges are Mr, 
Justice Guru Das Banerji, Mr. Justice 
Mookerjee and Mr. Justice N. R. Chat- 
terjea. And they one and all have felt 
that it is not for this Court, at any rate, 
to question the propriety of that Full 
Bench decision. In the case of Kailash 
Chandra Adikhary v. Karuna Natha 
Chowdhury (2) the contesting parties 
were in the precise position, curiously 
enough, of those who are now litigating 
before us, that is to say, the contest there 
was as here : between the great-grand- 
father’s son’s daughter’s son and the 
maternal uncle. There it was decided in 
favour of the great-grandfather’s son’s 
daughter’s son. And I see no g round on 

(1) (1870) 13 W, R. 49*5 B. L. R, IS (F* 

(2) A. I. R. (1914) Cal. 217=19 I. C. 677. 


which we can refuse to follow that ruling.l 
The learned Vakil in the course of his 
argument before us has done his best to 
depreciate the value of the maxim stare 
decisis. But that is an argument that 
must be addressed to a higher authority 

and not to this Court. 

There was another argument advanced 
before us, namely, that the possession 
of Tulsi was such that her existence 
offers a complete bar against the suit. 
But that was a point not taken in the 
lower Courts, nor in the original grounds 
of appeal here. It was a very late deve- 
lopment. But obviously the basis of 
that argument involves an investigation 
into facts on which it is beyond our 
competence to embark. We cannot, 

therefore, give effect to it. 

As to the first point our decision, in 
obedience to the authorities, is that the 
plaintiff who claims under the great- 
grandfather’s son’s daughter’s son is 
entitled to succeed. This is in accord- 
ance with the view of the learned 
Subordinate Judge and the Munsif. 

The result is that the appeal must be 

dismissed with costs. 

N. R. Chatterjea, J.— I agree that the 

principle of succession governing this 
case must be taken to have been settled 
by the Full Bench decision in Gooroo 
Gobind Shaha v. Anund Lai Ghose^i). 
The particular point raised in this case 
was decided in the case reported as 
Jtailash Chandra Adhihary v. Karuna 
Nath Chowdhury (2) and I see no reason 
to alter the opinion which 1 expressed in 
that case. 

V.B./R.K. Appeal dismissed. 
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CHAUDHURI, J. 

Bam Chunder Banka Plaintiff. 

V. 

R(zty(i/WM4W“”Defendant. 

Ordinary Original Civ. Juris. Suit 
No. 1145 of ^9^4. decided on 2nd 

August, 19^5- 

(a) Waiver— Meaning of. 

Waiver is consent to dispense with or forego 
something to which a person is entitled. 

[P* 759- L. 2.1 

(b) Waiver— Content not to iue on failore to 
pay inttalment amoontt to waiver. 

Where it was proved that demand was made 
\n three successive years in respect of three 
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instalments due upon an instalment bond, but 
the plaintiff consented not to sue for the whole 
amount, as he was entitled to do under the 
bond, for default on the first two occasions but 
refused to consent on the third : 

heli/, that this amounted to a waiver of the 
payment of the two earlier instalments. 

(c) LimitatioD Act (9 of 1908), Sch. 

InitalmeDt bond— Waiver of— Limitation. 

*1 instalment bond was executed on 

the 6th November. 1908 and provided payment 
of Rs. 10.000 by annual instalments of Rs. 400 

commencing from the 30th of September, inoo! 

and further that m case of default the who?e 
amount payable on the bond was to fall due 
and the plaintiff waived the payment of the 
first two instalments as aforesaid and filed a 

M ® of the whole amount on 

the I2th November, 1914: 

WeW. that his suit was not barred by limita- 
tion and it was decreed for Rs. 9.200. 

[P. 760. C. I.] 

and 

//. O. Mazumdar — for Plaintiff. 

Basul for Defendant. 

Judgment. —1 his is a suit on an un- 
registered instalment bond executed by 
the defendant on the 6th November, 1908. 

It is for a sum of Rs. 10,000 payable in 
annual instalments of Rs. 400. commenc- 
ing from the 30th September. 1909 (not 
1899 as appears by mistake in the bond) 

It being agreed between the parties that 
in case of default of payment of the 
instalments, there was to be “immediate 

10,000. or the 

unpaid part thereof or the unpaid instal- 
ment with interest from the date of 
default. Aher reciting the agreement 
aforesaid, the third clause of the bond 
runs thus : In case the said yearly 
payments of principal shall from any 
cause whatever not be paid upon the day 
hereinbefore mentioned for such pay- 
ment, the said Rawatmull, his heirs 
executors, administrators or assigns shall 
forthwuh pay to Golab Roy, Bhuramull 
and Ghanesham Dass, their heirs, execu- 
tors, administrators or assigns the whole 
balance then remaining unpaid of the 
said sum of Rs. 10 000 or at the option 
of the said Golab Roy, Bhuramull and 
Ghanesham Dass, their heirs, executors 
administrators or assigns the unpaid 
instalment with interest thereof at the rate 
of nine annas per cent, per annum ** 

The plaintiff states in the third nara 
graph of the plaint that ^ ^ 

** the defendant failed and nealerf»»H tr. ^ 
any of the said instalments. The 
did not claim with the knowledge and 
the defendant the whole of 

R.. 10,000 o„ failoro to pa'^ th ' fi'"? 
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3 "'' “’ey submit 

Rs lo^oon“"^r‘“ '■^'’“''ef “>6 said sum of 
Rs. 10,000 with interest thereon at the rate 

aforesaid on the failure on the part of the 

defendant to pay the third instalment in respect 
thereof under this bond.” respect 

Ihedefendant in his written statement 

denies the agreement, and says that he 
signed the bond ; 

the'r.''''" and under 

the coercion or influence of the plaintiff firm 

^Mthout undenstanding its purport o? contends.” 
n answer to the third paragraph of 

the plaint, the defendant denies that he 

consented : 

whoI^oVt‘’h"e‘’'“‘"'‘rV™ ^'’““''inot claim the 

pay he fi! , "T “ a ‘o 

pay the first and second instalments ” 

He alleges that no demand was ever 

made from him and submits that under 

h the plaintiff’s claim 

shou d be held barred by the Statute of 

th limita- 

tion, the suit being filed on 12th Novem- 

> 913 after the reopening of the 

ar;uedl'h ‘"K\‘°'’^ 

S?heH Z Z “"der Article 7 S 

the ^ \ Limitation Act, 

date"'o 7 th°' f 

80th Sent ® K 

that It was argued 

all Is no ^ '^^ver at 

mint had °^®"due instal- 

W to the f"" ^ ac'^ord- 

PershaA ri ^ Lourt in Surri 

v. Nasib Singh (i) 
and Jadah Chandra Bakski v Bhairab 

amongsforr: 

limitadnn T affect 

anceof n payment and accept- 

nnmh ^ r overdue instalment. A large 

uTs on'l referred T 

it IS only necessary to fefer to some of 

uooee 13 ) sums up the current of decisions 
up to that date, Wilson, J., in discussing 

if u were a new kind 

which had arisen many limes inTh^ ^ 9 *iestion 

number of years ; that it was a l l * 

matter of this kind that rK? “"Portant in a 
should be uniform and r-ii ‘^f decisions 

strictly adhered consistent and should be 


(0 (1894) 21 Cal. 542. 
(2) (1904) 31 Cal. 2L 

P>D888) 15 Cal. 502 

(4) (1880) 5 Cal. QT 
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Limitation Act, limitaticn ran from the 
time when default in payment of the first 
instalment was made, in consequence of 
which, the whole amount became due 
basing his decision on the Full Bench 
ruling in Hurronat/i Boy v. Maheroolla/i 
Mollak (5). The learned Judge further 

said , , 

“ there has. however, been engrafted upon 

that general rule an exception in certain cases 
Thdt exception I understand to be this, that if 
the right to enforce payment of the whole sum 
due upon default being made in the payment of 
an instalment, has been waived by subsequent 
payment of the overdue instalment on the one 
hand and receipt on the other, then, the penalty 
having been waived, the parties are remitted to 
the same position as they would have been in if 
no default had occurred.” 

The next case I shall deal with is that 
of Girindra Mokuu Boy C/iowdkury v. 
Socha Das (6) which discusses all 
the earlier cases including the case above 
referred to. The learned Judges sum up 
the discussion in these words : The 

preponderance of the authorities support* 
ed by the decision of the Full Bench 
quoted above, SuTronath Boy v. Mahe- 
roollah Mollah (5), is to the effect, that 
in the case of instalment bonds with the 
stipulation of the whole debt becoming 
due on the failure of payment of a certain 
instalment, limitation would begin to 
run from the date of the non- 
payment of that instalment, unless 
there has been a waiver by the decree' 
holder by the acceptance of the overdue 
instalment. In view of the conflicting 
rulings on the subject of waiver, we feel 
bound to follow the decision of the Full 
Bench in Hurronatk Boy v. Maheroollah 
Mollah (5). ..We hold that mere absti- 
nence on the part of the plaintiff in this 
case from bringing, a suit for the recovery 
of the whole amount due on the failure of 
the payment of the first two instalments, 
did not amount to waiver.” That sums 
up the state of the law on the subject so 
far as our Court is concerned. In Hurri 
Pershad Chowdhry v. Nasib Singh (i) and 
in Jadab Chandra Bakshi v. Bhairab 
Chandra Chuckerbutty (2) the learned 
Judges have, however, held that 

'*tUer« cannot be any waiver so as to affect 
limitation save by payment and acceptance of an 
overdue instalment.'’ 

This seems to me to unduly restrict 
the meaning of the term “waiver.” It 
is an expression of wide application and 

(5) O867) 7 W. R. 21 (F. B.). 

(6) (1909) 36 Cal. 394 = 1 I. C. 49 * 


significance, therefore, difficult to define : 
It is quite clear, however, upon the 
authorities that mere abstinence from 
suing is not waiver ; but that there may 
not be any other means of waiving, 
except by acceptance of an overdue 
instalment. I am not prepared to accept 
until there is such uniformity in the 
decisions on that point as to compel 
adherence, in dealing with the question 
of the waiver of a notice under a covenant 
in a mortgagC'deed in Selwyn v. Oarjit (7), 
Bowen, L. J., defined waiver in this way : 

“ Whal is waiver ? Delay is not waiver. In- 
action is not waiver, though it may be evidence 
of waiver. Waiver is consent to dispense with 

the notice." 

This maybe paraphrased thus. Waiverl 
is consent to dispense with or foregoi 
something to which a person is entitled. 
It seems to me that such consent may be 

by express agreement between the parties, 

or implied from the receipt of an overdue 
instalment. See also Eankuchand Shiv 
Chand v. Bustomji Horniusji (8). In 
Abinash Chandra Bose v. Bama Bewa (g). 
Chitty and Carnduff. JJ.. did not 

“ concur in the opinion which had been 
expressed in one or two of the cases cited before 

them." , y.,, j. 

Referring to Hurri Pershad Chowdhry 
v. Hasib Singh (i) and Jadah Chandra 
Bakshi v. Bhairab Chandra Chucker- 
butty (2), . . , 

“ that waiver can be effected only by accep- 
tance of subsequent instalments. Waiver of 
such condition may be effected in a variety of 
ways and may be inferred from various circum- 
stances. It must, however, always depend on 
some definite act or forbearance on the plain- 
tiff’s part.” . . 

I respectfully agree with that opinion. 

Here the plaintiff has examined three 
witnesses as to what happened when 
demand was made from the defendant on 
three occasions. The plaintiff firm con- 
sented to waive their benefit under the 
instalment bond, namely, consented not 
to sue for the whole sum on default on 
the part of the defendant of the first two 
instalments. They did so in two suc- 
cessive years, but that on the third 
occasion, the firm refused to consent any 
further. The defendant has sworn to 
the contrary, but I am unable to accept 
his evidence. Waiver of this character 
ought no doubt to be proved by satisfac- 
tory evidence. I hold that there is such 
satisfactory evidence in this case, but 

(7) (1888) 38 Ch. D. 273. “ 

(8) (1896) 20 Bom. 109. 

(9) (1909) 4 L C. 17 ' 
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having regard to the fact that the pay- 
ment of the first two instalments was 
waived, I give a decree in favour of the 
defendant for the sum of Rs. 9,200 with 
interest at 9 per cent, from ist October, 
19 1 1 to date of suit and with costs on 
scale No. II. 

Messrs. Manuel, Agarwalla and Dey — 
Attorneys for the Plaintiflf. 

Mr. B. L. Mukerjee — Attorney for the 
Defendant. 

V.R./R.K. 

Suit partly decreed. 
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JENKINS, C. J. AND CHATTERJEA, J. 

AncithNath Mitra - Defendant — Appel- 
lant. 


V. 

The Midnapur Zemindary Co., Ltd. — 
Plaintiff — Respondent. 

Second Appeal No. 200 of 1912, decided 
on 7th June, 1915, against the Decree 
of Dist. Judge, Midnapur, dated 6th 
November, 1911. 

(a) Landlord aod tenant — Rent — Enhancement 
— Specifying a certain sum is not conclusive 
against enhancement of rent — Enhancement is 
normal condition — In absence of document 
conduct of parties has to be considered in deter- 
mining terms — Rent is enhancible unless other- 
wise found. 

Variableness of rent is the normal condition 
and even the naming of a sum is not conclusive 
against this; and, thereiore, each case ofenhanci- 
bility of rent is to be judged by its own peculiar 
circumstances. [P. 760, C. 2.) 

Where there is no document, the conduct of 
the partie.s, especially where it extends over a 
long period of time, may justify an inference as 
to the terms on which land is held ; but where 
there is a document defining the right of the 
parties, its terms must in the first instance be 
investigated. [P. 760, C. 2.] 

Where no sufticient ground is found forexclud- 
ing tlte normal condition of variableness, the 
rent is enhancible. [P. 760, C, 2.] 

(b) Deed ^ CoDstructioo — Words should be 
construed in light of circumstances existing. 

In construing a document to ascertain its 
meaning, the Court must have regard to every 
fact, a knowledge of which may conduce to the 
right application of the words used. 19 W. R 141 
(P.C.) and 9 Cal. 505, ref. to. [P. 761, C. i.J 

Karunamoy Bose— for Appellant. 

Bash Behari Gkose, Joges Chandra 
Boy and Sitaram Banerjee — for Respon- 
dent. 

Judgment.— The appellant is a defen- 
dant in a suit for the recovery of enhanc- 


ed rent. It has been conclusively deter- 
mined that he is a tenure-holder and not 
a raiyat and the only question that 
remains for decision is, whether the rent 
he pays is liable to enhancement. The 
Subordinate Judge of the first Court at 
Midnapur held that the rent was enhan- 
cible and dismissed the suit. 'Phis 

decree has been reversed by the District 
Judge. 


From the decree of District Judge the 
present appeal has been preferred. Among 
the points urged in opposition to the 
appeal is the contention that the con- 
clusion of the District Judge is on a 
question of fact and so it cannot be 
questioned in an appeal from appellate 
decree. 

To appreciate this argument it is neces- 
sary to observe what the conditions are 
which bear on the question of enhancibi- 
Hty of rent. Variableness is the normal 
condition and even the naming of a sum 
is not conclusive against this. 

Each case, however, has to be judged 

by its own peculiar circumstances. If 

there is no document, the conduct of the 

parties, especially where it extends over 

a long period of time, may justify an 

inference as to the terms on which land 
is held. 

But where there is a document defining 
the right of the parlies, its terms must, 
in me first instance, be investigated. 

Here the rights of the parties must 
be determined by the terms of the 
documents, and this is a matter of con- 
struction which is open to this Court on 
second appeal. 

There are several documents and the 
first is dated as far back as 1824. It is 
expressed to be granted to Gopi Nath 
Mittra, a tenant, for clearing jungle.” 
The jama is at the rate of 5 annas 7 gun- 
das per higha and the land leased and 
the total rent was said to be Rs. 66-14-0. 
The lease, however, provided for remis- 
sions, which had the effect of making 
the rent progressive until in 1237 (1830) 

U was payable at full rate, Rs. 66-14-0. 
This, it was agreed, should be paid year 
y y®®*" as the rent of the 200 highas. 

And then the document proceeds as 
follows : 


. . felicity on bringing the same ui 

k causing the same to be hel 

J other persons, according to the for 
boundaries thereof. If you bring or caus 
be brought under cultivation any land in 
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of this quantity of land, then you shall separate- 
ly pay rent of the land that may be found to be 
excess by measurement, at the rate of 5 annas 
7 gundas bigha as stated in this patta. This 
Patta is granted to you in respect of the land, 
with the exception of the kasti and paikan lands 
included in former jama but lying within the 
aforesaid boundaries. You shall not get any 
remission (in rent) on account of drought, inun- 
dation, destruction of crops by worms, jungle or 
waste lands." 

This then is the first document we 
have to construe and in ascertaining its 
meaning the Court must have regard to 
every fact a knowledge of which may 
conduce to the right application of the 
•words used. 

Though it may be that the construction 
placed on no document is an authority 
for the construction of another, yet we have 
the sanction of the Privy Council that it 
is relevant to the construction of the 
lease now under consideration that it was 
granted with a view to the reclamation 
of jungle land that for the first few years 
the amount of rent payable was progres- 
sive, and that then a fixed rate was 
named, [Soorasoonderee Dehia v. Golam 
Alt (i).] This decision has been accept- 
ed as furnishing a test in later cases, 
and among them it will suffice to mention 
Sure Prasad Roy Chowdhury v. Chundee 
Chwrn Boyragee (2). 

In view of the salient facts of this case 
I hold that on the true construction of 
the lease of 1824 the rent payable by 
the tenant is not enhancible in the man- 
uer claimed. Of the five remaining 
leases four appear to be in the nature of 
grafts on that with which 1 have dealt, 
and each to be a recognition the addi- 
tional land has come within its scope as 
was contemplated from the first. To 
each of these the same considerations 
®Pply and I hold that the rent in each 
case is not enhancible. 

But to the 6th and last lease none of 
the considerations which have influenced 
the construction I have placed on the five 
earlier ones apply, and I can find no 
sufficient ground for excluding the normal 
condition of variableness. In the case 
of the last lease, therefore, the rent is 

enhancible. 

We accordingly set aside the decree of 
the lower Appellate Court with costs 
Woughout to be paid by the respondent. 
The case will go back to the lower 

19 W. R. 141 = 15 B. L. R. 125(1. 

(a) (18S3) 9 Cal. 505. 


Appellate Court for the rent of the 6th 
lease only to be fixed in accordance with 
these remarks and for a decree. 

V.U./R.K. 

Decree set aside-, Case remanded. 
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Woodroffe and NEWBOULD, JJ. 

Maharam Ali — Defendant — Appellant. 

V. 

Ayesa Khatun — Plaintiff — Respondent. 

Second Appeal No. 992 of 1914, decid- 
ed on 15th July, 1915, against the 
Decree of Sub-Judge, Tipperah, dated 
15th January, 1914. 

Mahoxnedan Law — Divorce — Kabinnamak eze^ 
cuted by hutbaod authorising wife to divorce on 
ground of second marriage— Contract held not 
void. 

A Mahammadan husband executed a kabin- 
namah in favour of his wife authorizing her to 
divorce herself from the husband in the event of 
his marrying a second wife. He, however, 
married a second wife and imputed unchastity to 
his first wife and refused to maintain her. 
Thereupon a document of taliiknumah was 
executed by the wife in accordance with the 
provisions to that effect in her kabinnamah ; 

Held^ that the contract was not void and the 
effect of the second marriage was to give the 
wife a power to divorce her husband. 

[P. 762, C. I.] 

Sasadar Roy — for Appellant. 

Upendra Kant Roy — for Respondent. 

Judgment. — This is a suit to recover 
maintenance against a Muhammadan 
husband. The claim is in respect of the 
period of iddat after divorce. A docu- 
ment of talaknamah was executed by the 
wife in accordance with the provisions to 
that effect in her kabinnamah. Both the 
Courts have come to a conclusion that 
the wife is entitled to maintenance and 
that the divorce which she purported 
to effect, was a good and valid one. On 
appeal, it has been contended that there 
is no cause of action either in fact or 
in law. Phe facts are that the wife 
claimed under the terms of the kabin- 
namah to divorce herself from the 
husband under the powers which had 
been given her in the event of his marry- 
ing a second wife, and further she alleges 
that she has the right to divorce herself 
because he has imputed unchastity to 
her and refused to maintain her. These 
are findings of fact with which we cannot 
interfere in second appeal. It must be 
taken that such facts do exist. But it 
is said that in law, it was not possible 
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for the parties to enter into the terms 
which they did. We are referred to the 
provisions of S. 26 of the Indian Con- 
tract Act, upon which it is argued that 
the agreement not to marry a second wife 
was void. As I pointed out in the course 
of the argument we are not concerned, 
in the circumstances of the case, with 
the question whether or not the defen- 
dant could be restrained from marrying 
a second wife The question before us 
is this, if he does marry a second wife, 
what is the effect under the terms of the 
Mbmnamah'i The effect of the second 
;marriage is to give the wife a power to 
[divorce her husband. That the husband 
can delegate to her, power to divorce on 
certain conditions, is not contested before 
|Us and as regards the condition against re- 
|marriage which is assailed, we have been 
referred to the decisions in Badarannissa 
Bibi V, Majiattala^i), which w'as before, 
and Ayatunnessa Beebee v. Karam Alt (2), 
which was after the Contract Act. An 
expression of opinion in Mr. Ameer Ali’s 
work on Muhammadan Law was also 
referred to. 

Under these circumstances, we are not 
prepared to say that the parties could not 
enter into the contract into which they 
did enter. Lastly, it is contended that the 
divorce was bad, because it was not com- 
municated to the defendant by the plain- 
tiff. In the first place, it is by no means 
clear that in a case of this kind where 
talaknamah is registered, anything more 
than this is necessary. The case of 
Sarabai v. Bahiahai (3) has been cited 
before us. It is not reasonable to suppose 
that a registered document of this kind 
could have been executed in a mofussil 
village without the defendant knowing 
that it had been done. But apart from 
this, it is sufficient to dispose of this part 
of the case on the ground that the ques- 
tion was not raised in either of the two 
lower Courts. Had it been raised, the 
question whether or not there was a 
sufficient communication or whether the 
defendant had otherwise knowledge of the 
divorce pronounced by his wife, could 
have been entered into. The point not 
having been raised in the lower Courts 
cannot, in our opinion, be urged here 
now. 


The result, therefore, is that we affirm 
the decision of the Court below and 
dismiss this appeal with costs. 

V.B./R.K. 

Appeal dismissed. 


,1) 7 B. L. R. 442«is W. R. 555. 
.2) (1909) 36 Cal. 23 = 1 I.C. 513: 
13 ) (1906) 30 Bom. 537. 
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Sharpuddin and Coxe, JJ, 

Hamman Persad Plaintiff- 

Appellant. 

v. 

Jadunandan Thakur and another — 
Defendants Respondents. 

First Appeal No. 248 of igii, decided 

on loth March, 1915, against the Decree 

of Addl. Sub-Judge, Muzafferpore, dated 
31st May, 1910. 

Transfer of Property Act (4 of 1882), S. 54 

inquiry about title of vendor— Vendee cannot 

be expected to enquire whether vendor is benami 
tor a woman. 

It is bad law to hold that though a purchaser 
Js not bound to inquire whether his vendor is the 
t>enamtdar iox another man, he is bound 10 
ascertain whether or not he is the benamidar of 

“ , p . P , 

_(b) CivU P. C (5 of 1908), S. 66-Scope of 
It aunt at ezecotion sales— Intention is to 
stop oenumt auction. purchaser. 

S. 66 of the Civil Procedure Code is clearly 
aimed at brnami purchases at execution-sales. 

iP- 763. C. 2.) 

The clear intention of S. 66 of the Code is 
to stop purchases by making it impossi- 
ble for the real owner to question the henmidar's 
title. 23 All. 175, appr. and foil. [P. 763, C.2.] 

(c) Civil P. C. (5 of 19C8). S. 66-Real purcha- 
ser cannot sue on basis of possession. 

A real purchaser cannot base a suit against 

Po^^sion. 

23 cal. 099, i.ot foU, and appr. [P. 764^ C. i.] 

Casperz and Gonesh Du/t Singh— (or 
Appellant. 

Umakali Mukerjee, Laxmi Narain 
otngh and Batdyanath Narain Singh — 
for Respondents. 

Coxe, J.— This appeal arises out of a. 
suit for recovery of possession of certain 
land that was sold in execution of a 
^cree against one Hamandan Thakur in 

K purchased ostensibly 

y the defendant, Jadu Nandan Thakur. 

I he plaintiff is the heir of one Rajbati, 
the sister of Jadunandan, and his case is 
that Jadunandan purchased the property 
with Rajbati ’s money and on her behalf* 
and that she remained in possession till 
her death in January 1906, since when 
the defendants are in possession. The 
2nd defendant is said to have purchased 
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a portion of the property from Jadu- 
nandan in June 1904, in full knowledge 
that Jadunandan was merely a farzidar. 
The defence is that Jadunandan bought 
the property himself. 

The Subordinate Judge has dismissed 
the suit, holding that it is barred by 
S. 66 of the Code, and also that Jadu- 
nandan was the real purchaser. The 
plaintiff appeals. 

Against Shia Thakur, the 2nd defen- 
dant, the plaintiff has, in my opinion, 
no case whatever. There is no evi- 
dence worth a moment’s consider.i- 
tion that Shia had any reason to think 
that Jadunandan was not the real 
purchaser. Bhaya Singh, an important 
witness for the plaintiff, admits that 
Shia Thakur has been in possession since 
his purchase, which was ih years before 
Rajbati’s death. Learned Counsel con- 
tended that Rajbati, being a pardanas/iin, 
could not be estopped from pleading that 
the ostensible owner was not the true 
owner, unless it was shown that every- 
thing had been explained to her. This 
seems to me an untenable contention. 
To accept it would be equivalent to 
holding that, though a purchaser is not 
bound to inquire whether his vendor is 
the benamidar for another man, he is 
bound to ascertain whether or not he is 
the benamidar of a woman. This is 
evidently unreasonable. 

As regards Jadunandan I feel no hesi- 
tation in holding that the suit is barred 
by S. 66 of the Code and, therefore, 
need not examine the question whether 
Jadunandan was or was not the real 
purchaser. But I may say that I incline 
to the belief that the Subordinate Judge’s 
view of the facts is correct. Learned 
Counsel has subjected the defendant’s 
case to powerful criticism, but clearly 
the whole burden of proof rests on the 
plaintiff. It is argued that there is a 
discrepancy between the defendant’s 
pleading and his proof. In the first he 
asserts that he bought the property 
himself, whereas in his evidence he says 
that he obtained the money from his 
brother with whom he lives in commen- 
sality. This does not seem to me of 
very much importance, especially when 
it is remembered that the defendant’s 
case is that the sale certificate is con- 
clusive- It is contended also that as 
Jadunandan was Rajbati’s mukhtear, the 
burden of proving the good faith of all 


transactions between them rests on him. 
But it is open to doubt v/hether the 
pov.'er-of-atlorney authorised Jadunandan 
to purchase property for Rajbati or to 
manage her estates, and in any case we 
have not to decide what was the charac- 
ter of a transaction between them ; but 
whether there was any transaction bet- 
ween them or not. No real explanation 
has been given why Rajbati should want 
to buy his property which is many miles 
away from her home. It can hardly 
have been with a view to enrich the 
estate, because that had to descend to 
the plaintiff with whom she had quarrel- 
led. The reason assigned in the evidence, 
namely, that she wanted to restore it to 
the judgment-debtor who was her kins- 
man, would have appealed with equal 
strength to her brother, Jadunandan. 

As 1 have said, however, the suit is, in 
my opinion, barred by S.66 of the Code, 
which lays down that no suit shall be 
maintained against any person claiming 
title under a purchase certified by the 
Court on the ground that the purchase 
was made on behalf of the plaintiff or on 
behalf of some one through whom the 
plaintiff claims. Now here the defend- 
ant certainly claims under a certified 
purchase and the suit is based on the 
ground that the purchase was made on 
behalf of the plaintiff’s predecessor-in- 
interest. Learned Counsel contends that 
the plaintiff also sues on the ground that 
Rajbati remained in possession till her 
death and relies on the decision in Sasti 
Chum Nundi v. Anopurna (i), which 
certainly is in his favour. 

If the decision quoted is correct, it 
makes a very serious inroad on the 
section, and indeed I do not think it 
would be going too far to say that, if it 
is accepted, the section is for all practi- 
cal intents and purposes repealed. The 
section is clearly aimed at benami 
purchases at execution sales. We have 
no need of a specific provision of law 
that a suit against a real purchaser, 
based on a false allegation that he is a 
benamidar, must fail. The clear inten- 
tion of the section is to stop benami 
purchases by making it impossible for 
the real owner to question the benami- 
dar's title. It is sometimes said that 
the Legislature cannot have intended to 
enable fraud to be practised. But I 


(i) (1896) 23 Cal. 699. 
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cannot attach any other meaning to the 
section than this, that it aims at dis- 
couraging benamis by rendering the real 
purchaser helpless if he is cheated by 
his benamidars. 

Now if the view taken in the case cited 
above is correct, namely, that the real 
purchaser can base a suit against his 
benamidar on the fact of possession, it is 
evident that the section at once loses 
all its effect. The purchase being ex 
hypothesi a benami purchase, the real 
purchaser would naturally get possession 
in every case, so that the only cases in 
which the section would be of any practi- 
cal use would be those rare instances 
in which the parties quarrel immedi- 
ately, even before possession is deliver- 
ed. It can never have been the inten- 
tion of the Legislature to enact the 
section for this limited purpose. ' 

I agree with the decision in Biskan 
Dial V. Ghazi-ud’Difi (2I. It is not neces- 
sary, however, to refer the decision in 
Sasti Churn Nundi v. Anopurna (i) to a 
Full Bench, because the present case can 
be distinguished, as the trial Judge has 
pointed out, though it must be conceded 
that the distinction is somewhat unreal. 
Reading paragraph 7 of the plaint it can- 
not be disputed that this suit was brought 

“on the ground that the purchase was made on 
behalf of some one through whom the plaintiff 
claims.” 

The appeal fails and must be dismissed 
with costs. Defendant No. 2 is entitled 
to separate costs. 

Sharfuddin, J. -l agree. 

In the memorandum of appeal, w’e are 

informed that the value of the appeal 

has been put down as Rs. 2, 249-8-6, which 

is a mistake for Rs. 6,005. 

V.B./R.K. 

Appeal dismissed, 

(2) (1901) 23 All. 175. 
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rest of unregistered purchaser of putni tenure is 
not an incumbrance. 
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N. R. Chatfeijea, J.— The plaintiff-ap- 
pe lant purchased a putni taluk at a sale 
held in e.xecution of a decree for arrears 
of rent, and sued to recover possession 

of the lands in suit which were included 
in the taluk, from the defendants who 
were in possession thereof by pur- 
chase from the former putnidar* The 
Courts below dismissed the suit on the 
ground that the purchases made by the 
defendants of portions of the putni were 
incumbrances " within the meaning of 
o. 161, Bengal Tenancy Act, which had 
not been annulled according to the pro- 
visions of S. 167 of that Act. The plain- 
titt has appealed to this Court. 


ucaiing with the above ques- 
ion, I will notice a point raised on behalf 

of the respondents, viz., that the land- 
lord was bound to recognise the transfers 
o portions of a permanent tenure, and the 
transferees not having been made parties 
to the rent suit, the sale held in execution 
o the decree for rent passed only the 
interest of the person who was a parly to 
t e decree. But the tenure in the pre- 
^nt case is putni tenure, and under the 
utni Regulation, transfers of fractional 
portions of a putni taluk are not binding 
upon the zemindar, although the trans- 
feree acquires a valid title to the portion 
purchased. This is clear from Ss. s and 6 
of the Regulation, and if any authority 

^ uiay refer to the decision 
of the Judicial Committee in Watson d 
Lo. V. Collector of Zillah Bajshahye (i). 
f he cases relied upon on behalf of the 
respondent do not support his contention. 
In syourer^ra Mohan Tagore v. Sumo- 
(2), it was held that although the 
transferee of a fractional share of 
cannot e nforce registration of his name 

2 '3 M. I. A. 160=12 W. B. 4 i' 

2S>uth. 269*2 sar. 500 (P.C.). 

(2) (1899) 26 Cal, 102. 
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on payment of the necessary fee and 
tender of the requisite security, yet the 
transfer is not altogether void, and he is 
liable for rent severally and jointly with 
the registered tenant, if the landlord 
chooses to recognise him as one of the 
joint-holders of the putjii and he is also 
liable for the entire rent of the 
estate. The other case, Aosub Ali Pra- 
manik v. Bises/turi (3), also is to the 
same effect. These cases are no authori- 
ties for the proposition that the transfer 
of a share in putnij without the express 
cbnsent of the zemindar is binding upon 
him. They only lay down that the 
transferee is liable jointly w'ith the 
registered putnidar lt the landlord chooses 
to recognise him as one of the joint 
holders of the putni- In the present 
case, the zemindar did not recognise 
the transferees and he was not bound to 
do so. This contention must, therefore, 
be overruled. 

The zemindar sued the registered 
puinidar for rent, and in execution of the 
decree for rent brought the tenure to sale, 
and the plaintiff purchased it with power 
to annul all incumbrances. The defen- 
dants were unregistered transferees of the 
putni, and the question is whether their 
interests were incumbrances within the 
meaning of S. 161 of the Bengal Tenancy 
Act. 

Now the defendants being transferees 
of portions of the putni^ their position 
was that of co-sharers of the former 
putnidar though not recognised by the 
landlord. The sale held in execution of 
the decree for arrears of rent against the 
recorded pntnidar passed the tenure 
itself, and not merely the right, title and 
interest of the recorded putnidar. The 
recorded putnidar represented the owner- 
ship of the putni, and so far as the putni 
interest itself was concerned, the sale 
passed the interest of the transferees of 
the portions of the putni as much as it 
did that of the recorded putnidar. 

S. i6i of the Bengal Tenancy Act lays 
down that for the purposes of Chapter 14 
of that Act, the term “incumbrance” 
used with reference to a tenancy “ means 
any lien, sub-tenancy, easement or other 
right or interest created by the tenant on 
his tenure or holding, or in limitation of 
his own interest therein, and not being a 
protected interest as defined in the last 


foregoing section (S. 160).*’ Now the 
right or interest created by the sale of a 
portion of the tenure itself is not a right 
or interest created by the tenant on the 
tenure, nor, do I think, is it a right or 
interest *' in limitation of his own interest 
therein”. 'I'he words “ his own interest 
therein” in the case of a tenure mean the 
interest of a tenure-holder; and the right 
or interest created must be in limitation 
of such interest, and not a transfer of the 
tenure-holder’s interest itself. By the sale 
of a portion of the tenure, the interest of 
the tenant in the tenure itself to the extent 
of the portion sold is translerred, and not 
an interest created in limitationof his own 
interest in the tenure. It is said that when 
a tenant transfers a part of his tenure, he 
does so in limitation of his interest, mean- 
ing thereby his entire interest, in it. But 
the w’ords “ in limitation of his own 
interest therein” would seem to indicate 
that it is not limitation in respect of the 
quantity or extent of interest which is 
contemplated and which could have been 
sufficiently expressed by saying ” his 
interest therein,” but has reference to 
limitation in respect of the particular 
interest held by the tenant. 

The purchaser of a portion of the 
tenure professes to purchase and does 
purchase the ownership of the tenure 
itself to the extent of the portion pur- 
chased, and becomes a co-sharer of the 
original tenant. He is as much bound by 
the decree for rent as his vendor. He 
can maintain a suit for his share of the 
surplus proceeds of the sale held in exe- 
cution of a decree for rent against the 
recorded tenant [see Matangini Chaudhu- 
rani v. Sreenath Dass (4)]. It is true'a 
mortgagee can also do so, but a mortgagee 
can do so only as an incumbrancer and 
to the extent of his lien, whereas the 
purchaser of a portion of the tenure has 
right as a tenure-holder to the surplus 
sale-proceeds representing the portion 
purchased by him, because the sale is of 
the tenure including the portion purchased 
by him. 

I think, therefore, that the words in 
limitation of his own interest therein” do 
not refer to a sale of the tenure-holder's 
interest. As pointed out in Tamizuddin 
Khan v. Khoda Nawaz Khan (5), the right 
created by a sale of a portion of the 


(3) (190S) 8 C. L. J. SS 4 , 


(4) (1903) 7 C. W. N. 552. 

(5) 09 »o)S I- C. 1 16. 
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fp>;»ure itself is to that extent not in 

limitation,” but in “ extinction,” of the 
rights of the tenure-holder. If the sale of 
a portion of a tenure is an incumbrance, 
the sale of the whole tenure would also 
be an incumbrance, and the purchaser 
at a sale for arrears of rent would get 
nothing unless he takes step within a 
year from the date of the sale to annul 
the interest of the private purchaser under 
S. 167, Bengal Tenancy Act. I do not 
think such a result was contemplated by 
the section. 

I may in this connection refer to certain 
observations of Mookerjee. J., in Bhawani 
K.O&T V. Mathura Brasad (6), where one of 
the questions to be considered was, whether 
the interest of a person who has acquired 
by purchase the rights of the owner con- 
stitutes an " incumbrance ’’ within the 
meaning of S. 54 of Act XI of 1859. The 
learned Judge observed : 

It was not disputed, and in my opinion, it 
could not be reasonably disputed, that if a 
person acquires the interest of the original owner 
of the estate before the default is made, his 
interest cannot be said to be an incumbrance and 
passes by the sale to the purchaser, because 
what is sold is in essence his share in the 
estate, ” 

and again — 

” a purchaser of the interest of the proprietor, 
after default and before the revenue sale, is’ 
quite as much bound by the revenue sale as ’the 
proprietor himself, because in substance, he 
occupies the position of the proprietor.” 

The observations were no doubt made 
in connection with the provisions of S. 54 
of the Revenue Sale Law, which does 
not contain a definition of the word 
‘incumbrance” and I have referred to 
them only to show that the purchaser of 
the interest of the proprietor stands in 
the same position as the proprietor 
himself in relation to the sale. 

We were referred to several cases, but 
none of them holds that a purchase of the 
tenure-holder’s interest is an incumbrance 
within the meaning of S. i6r of the 
Bengal Tenancy Act. In the case of 
Ghundra SaAai v. Kali Prosonno Chucker- 
butty (7), it was held by Norris and 
Gordon, JJ., that an exchange of land is 
an incumbrance within the meaning of 
S. 161 of the Bengal Tenancy Act. 
Gordon, J., in delivering the judgment of 
the Court observed — “ It seems to us 
that the exchange by which this land 
was acquired by the defendants was in 


(6) (1908) 7 C. L. J.i. 

(7) (1896) 33 Cal. 254. 


limitation, if not in fact in destruction, 

of the original tenant’s right in the 
holding. ” 

The case of an exchange may perhaps 
be distinguished from that of a sale, 
although the two stand on the same 
footing generally so far as the rights of 
the parties are concerned. A person who 
takes the land of a tenure by exchange, 
does not lake it as a part of the tenure 
nor as a tenant. The tenant does not 
create an interest in the tenure itself 
as in the case of a sale, and in that 
view. It may possibly be said that he 
creates an interest in “ limitation ” of his 
own interest in the tenure. 

But if there is no distinction between 
an exchange ” and a “ sale ” so far as 
the present question is concerned, the view 
that an exchange ” is in “ limitation ” 
of the tenant’s interest is opposed to 
that taken in Tamizuddin v. Khoda 
Nawaz Khan (5), and if in exchange is in 
destruction ” of the tenant’s right it 
cannot be an incumbrance ” within the 
rneaning of S. 161 of the Bengal Tenancy 
c . have doubts about the correctness 
ot the decision in the case of Chtindra 
i>akat v. Kalt Prosonno Ghuckerbutty (7) 
referred to above, and in any case, I 
in , It ought not to be extended 

nr Mazumdar v. Abed 

Mahomed (8), there is' an observation 
that a 

® sale, gift or mort- 
brfnce^”^ * incum- 

In that case the learned Judges had 
on y to deal with the question whether a 
lease ism incumbrance ” within the 
meaning of S. 1 1, Clause (3) of the Putni 
Regu ation. It is true that under that 
egulation, sales and gifts as well as 
mortgages and leases are treated as 
incumbrances.” But the word “ incum- 
ran(^ appears to have been used in 
• V J filiation in a different sense, as it 
mcludes a sale of the entire piUni itself. 
Besides, the purchaser, under S. 15 of 
at Regulation, is entitled on applying 
o t e Civil Court to obtain possession 
against the assignees of the default- 

mg putnxdar at the time of delivery of 
possession. 

, mode of enforcement of rights of 
the purchaser of a putni taluq as against 

defaulting pwfmdar under 
the Putni Re gulation is different from 

(8) (igo4) 3 c. \v. n 7 i3. ^ 
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that of a purchaser under the Bengal 
Tenancy Act, and the question we have 
to consider in the present case is, whe- 
ther the interest ot the purchaser of 
a portion of a tenure is an incumbrance 
within the meaning of S. i6i of the 
Bengal Tenancy Act, which if not set 
aside under S. 167 of the Act stands good 
against the purchaser. 

The other cases referred to in argu- 
ment are Tamizuddin Khan v. Khoda 
Nawaz Khan (5) and Asgar AH v. Gouri 
Mohan Roy (9). Both the cases dealt with 
the meaning of the word ** incumbrance 
in Si 86 of the Bengal Tenancy Act. In 
the first, it was held that the sale of a 
portion of anon-transferable occupancy 
holding is not an incumbrance within the 
meaning of S. 86, sub-S. (6) and (7) of 
the Bengal Tenancy Act and the case of 
Jogeshwar Mazumdar v.Ahed Mahomed (8) 
was distinguished. In the second, which 
was decided by Mookerjee, J., one 
of the members of the present Bench, it 
was held that the surrender by the tenant 
of his holding to his landlord in that case 
after he had transferred a portion of his 
holding was collusive, and that so long 
as the tenancy of the original tenant 
subsisted, the landlord was not entitled 
to eject the transferee. Another question 
was raised in the case, viz., whether the 
purchaser of a portion of a holding 
is not protected under sub-S. 6 of S. 86 
of the Bengal Tenancy Act, but in 
the view that was taken of the rights 
of the parties with reference to the first 
question, the Court held that it was not 
necessary to decide whether the case of 
Tamizuddin Khan v. Khoda Nawaz 
Khan{$), upon which reliance was placed 
on behalf of the respondent, furnished a 
correct exposition of the law. The Court, 
however, observed that at least four 
points required consideration with refer- 
ence to the decision in Tamizuddin Khan 
V. Khoda Nawaz Khan (5)- The last two 
points referred to by the Court have no 
bearing upon the construction of S. 161 
of the Bengal Tenancy Act. With regard 
to the first two points, it was observed 
in the place, the learned judges 
adopted for the purposes of the inter- 
. pretation of S. 86, which finds a place in 
Chapter IX of the Bengal Tenancy Act, 
the definition of the term ‘ incumbrance * 
given for the purposes of Chapter XIV 


alone. In the second place, the decision 
of this Court in the case of Chundra Sakai 
V. Kali Prosonno Chuckerhutty (7) shows 
that an exchange is an incumbrance 
within the meaning of S. 161 of the 
Bengal Tenancy Act, and in relation to 
the question raised before us, there 
does not appear to be any real distinc- 
tion between an exchange and a sale. 
Now. the Court in that c.vse expressly 
said that it was not necessary to deter- 
mine whether the case of Tamizud- 
din Khan v. Khoda Nawaz Khan (5) 
was correctly decided, and reserved us 
opinion upon the question involved in the 
said case. But the observation on the 
first point indicates, if anything, that 
in the view of the Court, the term in- 
cumbrance ’’ as used in S. 161 is not 
the same as in S. 86, and the observa- 
tion on the second point, viz,, that 

“ there does not appear to be any real distinc- 
tion between an exchange and a sale ” 

was made in relation to the question 
before the Court, i.e., in connection with 
S. 86 of the Bengal Tenancy Act. 'The 
Court in that case had nothing to do 
with the construction of the term incum- 
brance ” in S. 161 of the Bengal Tenancy 
Act, and these cases under S. 86, there- 
fore, do not apply to the present case. 

It is pointed out that adverse posses- 
sion for the statutory period has been 
held to be an “incumbrance.” In the 
case of adverse possession, however, 
although the tenant by allowing the 
adverse possessor to acquire a right may 
be said to create an interest in limitation 
of his interest in the tenure, no right is 
created in favour of such a person as a 
tenant as in the case of a sale, and the 
latter does not hold the portion in respect 
of which he acquires a statutory title, 
as a tenant or as part of the tenure. The 
purchaser ot a portion of the tenure, on 
the other hand, acquires a right to a 
portion of the tenure itself, and holds 
such portion as a tenant and as a part of 
the tenure, and his position, therefore, 
differs materially from that of a person 
who has acquired a statutory title against 

the tenant. 

I am of opinion that the interest of anl 
unregistered purchaser of a portion of at 
putni tenure is not an incumbrance 
within the meaning of S. 161 of the 
Bengal Tenancy Act, and that the 
purchaser at a sale held in execution 
of a rent-decree against the recorded 


(9) (1913) zi I. C, $8. 
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V'Utnidar is not required to annul 
such an interest under the provisions 
of S. 167 of the Bengal Tenancy Act. 

In my opinion, therefore, the decree 
of the lower Courts should be set aside 
and the suit decreed. 

Mullick, J, The defendant is the 
purchaser of a share in a putni taluk 

from the registered tenant and the ques- 
tion is, whether his interest is an incum- 
brance on the tenure within the meaning 
of S. 16 1, Bengal Tenancy Act. If 
the interest is not an incumbrance, 
then the auction-purchaser who is 
the zemindar is entitled to take posses- 
sion without annulling the defendant’s 
interest. In the present case, admittedly 
the procedure for annulment of incum- 
brances has not been taken within the 
statutory period of one year from the 
date of the sale or from the date on which 
the purchaser had notice of the incum- 
brance, and the decree-holder *s suit for 
possession must fail unless he can 
show that the interest in question is not 
an incumbrance. 

^ Now an incumbrance as defined in 
S. i6i being any lien, sub-tenancy, ease- 
ment or other right or interest created by 

the tenant on his tenure or holding or in 

limitation of his own interest therein and 
not being a protected interest as defined 
in the last foregoing section, it seems to 
me clear that the interest of a purchaser 
of a share of a tenure from one of the 
registered tenants must fall within this 
definition, and if the meaning of the 
Statute is plain, it is not our province 
to speculate as to the intentions of its 
framers. A tenant by selling a portion 
of his tenure creates a right or interest on 
his tenure as well as an interest in limi- 
tation of his own interest in the tenure. 

1 he extinction of his interest in that 
portion of the tenure which is transferred 
does not affect the matter. The sole 
question is whether the definition applies. 

This would appear to have been the 
view taken by this Court in Chundra 
Sakat V. Kah Prosonno (7). In that case, 
the plaintiff was the auction-purchaser of 
2.ratyaH holding at a rent^sale brought 
about by the putnidar and sued to eject 
the defendants from three plots of land in 
the holding, which the defendants claimed 
to have obtained from the recorded 
tenant in exchange for some other lands 
outside the holding. It was held that 
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the interest of the defendants was an 
mcumbrance with.n the meaning of 

th observed in 

at case that the defendants had an 

incumbrance upon the holding and the 

by the defendants was in limitation if 
righi 

do not always 

clTe „ " in the present 

case It would be useful to examine the 

previous law upon the subject of annul- 
ment of incumbrances in respect of 
tenancies. The first Statute which gave 

arrears'" ^ *0*'* fnf 

rears of rent, the power to avoid incum- 

XhTt^ ‘^®en'^ii°n VUl of 1819. 

in thlr^p '“''“'"‘’'■ance ” is not defined 

the txt blear from 

e text that it covers transfers by sale, 

of complete extinction 

ot the tenant’s interest is therefore 

wUh" th"; . ineonsfsteni 

But Rpc ,‘^beation of an incumbrance. 
But Regulation VIII of 18, q only 

tenure's an°H " 

isZ LZ although S. ,os, Act X of 
also liaW , “‘itet saleable tenures 

thZ : ° ^"cars of rent, 

latter I’^cedure for bringing the 

dlffic^. t incumbrances This 

d^fheu ty was removed by Act VIII 

is ■ no ! ^ct also, there 

brance ” ‘^rm “ incum- 

that a s 1 u* reported cases show 
Dortinn registered tenant of a 

«eadn,r ^ ‘®"“"by had the effect of 

beinp- ? '“ciiin brance, the transferee 
frPA ? Sarded as the holder of a renc- 
Poss ^ossBanerjee v. Bamun 

oZk'iSSI t "STf .f "?"f 

Finally Act Vlil of “st f 

Regulation YIU oi AZ \ 

ororeHiire f ? provided a 

sale for ‘’""Ritg all saleable tenures 

in effect reproduced 

o f AZ 7 provisions of Act, VIII (B. C.) 

added ^ a "if to incumbrances and 

brance.-’ ‘b™ ’“incum- 

rulTn^’.f'^^T’ “Pb" ‘l^b analogy of the 
rolmgs under Act VIII (B. C.) of 1865. 

and m the absence of anythin? in the 
present Act which co mpels us to adopt a ' ] 

(10) (1871) 15 W.R, 360. 

(”) (1868) loW.R. 467, 
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contrary interpretation, I think it would 
be reasonable to hold that a purchaser 
from a registered tenant is in the position 
of a rent-free sub-tenant and is still 
an incumbrancer within the meaning of 
S. i6i of the present Act. 

In /ogeshwar Mazumdar v. Abed 
Mahomed (S), the point for consideration 
before the Court was whether a tenancy 
granted by a putnidar was an incum- 
brance within the meaning of the Pulni 
Regulation* but in giving judgment Ram- 
pini, J., observed that a lease just as much 
as a sale* gift or mortgage must come 
within the meaning of the word “ incum* 
bance,” It is true, the correctness of that 
decision was doubted by Caspersz and 
Doss, JJ.* in Tamizuddin Khan v. Khoda 
Nawaz Khan (5), where they held that 
the sale of a portion of a non-transfer- 
able holding was not an incumbrance 
within the meaning of S. S6, Bengal 
Tenancy Act. But with regard to this 
case, it is to be observed in the first place, 
that Ss. 8s and 86 of the Bengal Tenancy 
Act fAct VIII of 1885) contain no defini- 
tion of the term “ incumbrance ” and in 
the second place, that the Court was to 
some extent at least influenced by the 
consideration that the transfer having 
taken place without the consent of the 
superior landlord the transferor had not 
created any valid incumbrance. 

On the other hand, in so far as the 
decision was authority for the proposi- 
tion that a sale of a portion of a non- 
transferable occupancy holding was not 
an incumbrance, it w'as expressly dis- 
sented from in Asgar Ali v. Gouri Mohan 
Roy (9) by a Division Bench of this 
Court of which I was a member. In 
that case we relied inter alia on Chtindra 
Sakai v. /CaH Prosonno (7) and were of 
opinion that if an exchange created an 
incumbrance within the meaning of 
S. 161, Bengal Tenancy Act* there was 
no reason why a similar result should 
not follow from a sale, and applying this 
line of reasoning to S, 86 also, we held 
that an interest in a portion of a non- 
transferable occupancy holding acquired 
by purphase* was an incumbrance. 

My learned brother has in the present 
case based his decision to some extent 
^ upon certain decisions relating to the 
Revenue Sales Act (Act XI of 1859). 
For the purposes of S. 54 of that Act, it 
has been held that the interest of a 
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purchaser from the defaulting proprietor 
before default, is not an incumbrance : 
Bhau-ani Koer \. Mathura Prosad (6) 
and Annoila Prosad Ghose v. Rajendra 
Kumar Ghose {12). It has also been 
held that a person acquiring by adverse 
posse'ssion the interest of the defaulter 
before default is not an incumbrancer. 
These decisions, however, were founded 
upon a consideration of the policy of the 
Revenue Sales Act and it was felt that 
in the absence of any detinition of the 
term “ incumbrance *’ it would not be 
right to apply the term to the interest 
of a purchaser from the defaulter ; for 
in that case, the auction-purchaser would 
get nothing at all, a state of affairs 
which would completely defeat the object 
of the framers which was the security 
of the revenue. No such considerations 
of policy arise in reference to sales held 
under Act VIII of 1865 and still less to 

4 

those under Act \TII of 1885, which gives 
by definition a specific meaning to the 
term. Indeed on general principles, I 
cannot see how an interest acquired by 
purchase can be distinguished from one 
acquired by e.xchange or adverse posses- 
sion. 

It appears to be settled that for the 
purposes whether of the Putni Regulation 
or Act VIII of 1865, or of the Assam 
Land Revenue Regulation, a person who 
acquires by adverse possession some part 
of the right of the registered tenant, is 
an incumbrancer. 1 see no reason for 
doubting that he would also be an incum- 
brancer within the meaning of S. 161 of 
Act VIII of 1885, notwithstanding the 
fact that the acquisiiion of his interest 
means the complete destruction of the 
tenant’s interest in the portion so acquired. 

On principle, therefore, the complete 
extinction of the tenant’s interest in a 
part of the tenancy does not seem to be 
inconsistent with the terms of S. 161. 

But in the case before us, there is a 
further ground for holding the interest of 
the transferee to be an incumbrance. 
That ground is that the purchaser having 
acquired a fractional share and not being 
entitled to claim registration under the 
Putni Regulation, the extinction of the 
purchaser’s interest Qtia the landlord is 
not complete. There has, therefore, been 
no complete extinction of the tenant’s 
interest. * 


(12) (1902) 29 Cal. 223. 
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The result is that I summarise the 
grounds upon which I base my judgment 
as follows : — 

1. The definition in S. i6i, Bengal 
Tenancy Act, covers the sale of a portion. 

2. The reported decisions seem to 
support the view 1 have taken, with the 
exception of the cases under Act XI of 
1859 which do not apply and Tamizuddin 
Khan v. Khoda Nawaz Khan (5) which 
has been dissented from. 

3. No question of policy stands in the 
way. 

1 would, therefore, dismiss the appeal 
with costs. 

As we differ in opinion on a point of law, 
viz., whether the interest of an unregis- 
tered purchaser of a portion ot & putni 
tenure is an ’ incumbrance ” within the 
meaning of S. 161 of the Bengal Tenancy 
Act, the case is laid before the Chief 
Justice, so that the point may be referred 
to one or more Judges under S. 98 of the 
Civil Procedure Code. 

The case came up for final disposal 
before Sir Lawrence Jenkins, C. J. 

Jenkins, C. J. — The point of law 
referred under S. 98 of the Code of Civil 
Procedure is whether the interest of an 
unregistered purchaser of a portion of a 
puini tenure is an ‘ incumbrance ” with- 
in the meaning of S. 161 of the Bengal 
Tenancy Act. In its practical aspect, 
the question is whether a purchaser of a 
tenure under a rent-decree must annul the 
interest of an unregistered purchaser in 
order to get a clean title, and whether on 
his failure so to do, the title of the un- 
registered purchaser prevails against him. 

It is not suggested that it was a defect in 
the rent- decree that the unregistered and 
unknown purchaser was not a party 
to the suit ; the registered tenant re- 
presented the ownership of the whole 
tenure and as the sale was not of the 
defendant’s interest but of the whole 
tenure, that tenure passed to the purcha- 
ser on the sale in execution of the rent- 
decree. The only limitation on the 
purchaser’s acquisition was that he took 
subject to the interests (if any) defined 
in Chapter XIV of the Bengal Tenancy 
Act as “ protected interests,” but with 
power to annul the interests defined in 
that chapter as “ incumbrances.” There 
were no protected interests, but it is 
contended that the interest of the 
unregistered purchaser is an " incum- 
brance^” and that as the necessary steps 


to annul it were not taken, it still sub- 
sists. In support of this view reliance 
is placed on the meaning ascribed to the 
terms “ incumbrance ” by S. 161. 

The section runs as follows : — 

“Foi the purposes of this Chapter (a) the 
term ‘ incumbrance,’ used with reference to a 
tenancy, means any Jien, sub-tenancy, ease- 
ment or other right or interest created by the 
tenant on his tenure or holding or in limitation 
of his own interest therein, and not being a pro- 
tected interest as defined in the last foregoing 
section.” ^ ® 

The language used, it is maintained, 
extends the meaning of the term incum- 
brance beyond its ordinary signification 
so as to include any disposition of the 
tenancy, even an absolute assignment on 
sale of the entirety, and it is conceded 
that all that can be urged in favour of an 
assignment of a part must equally extend 
to an assignment of the whole ; the two 
stand or fall together. 

It is difficult to understand why the 
inferior interests of a lien, sub -tenancy 
and easement alone should have been 
mentioned, if the intention w'as that the 
superior interest involved in an assign- 
ment was to be included in the general 
words. It runs counter to the first prin- 
ciples of construction. An incumbrance 
would not ordinarily mean or include an 
absolute assignment, nor would it be a 
right or interest created on the tenure. 
Can it be said to be in limitation of the 
tenant’s interest? I think not; these 
words appear to me to refer not to the 
area but to the quality of the tenant’s 
interest. 1 his view preserves the essential 
characteristics of a Hen, sub-tenancy or 
easement, for the idea inherent in these 
leading words is that of a graft on a 
subject-matter which is not destroyed 
but still continues, though in a modified 
form. The more general words that 
follow are at least as susceptible of a 
meaning which would give effect to that 
idea as the wider but less appropriate one 
for which the respondents contend. 

It is urged, however, that there are 
decisions which compel me to hold an 
absolute sale as an incumbrance and 
special stress is laid on the case of Chun’ 
rfra Sakai v. Kali Prosonno Chucker- 
{7) where it was held that an 
exchange of land is an incumbrance within 
the meaning of S. 161 of the Bengal 
Tenancy Act. 

The Court there was dealing with an 
exchange followed by a long possession. 
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and the subject-matter was a holding, not 
tenure- The ratio decidendi is to be 
found in these words : 

**The exchange by which this land was acquir- 
ed by the defendant was in limitation* if not in 
fact in destruction of the original tenant’s right 
in the holding.” 

A distinction was thus recognised 
between limitation and destruction and 
presumably it was considered an ex- 
change was a limitation, for S. i6i does 
not extend to that which is in destruction 
of the tenant’s right. Whether this be a 
true view of the efifect of an exchange, 
may have to be reconsidered in the 
future, it does not arise now. I am 
concerned only with an absolute sale and 
that, in my opinion, is not in limitation 
but in destruction of the interest to 
which it relates. On the question refer- 
red, therefore, I hold that the interest of 
an unregistered purchaser of a portion of 
a putni tenure is not an incumbrance 
within the meaning of S. i6i of the 
Bengal Tenancy Act. 

Therefore, according to the opinion of 
the majority of the Judges who have 
heard the appeal, the decree of the lower 
Appellate Court is reversed and a decree 
for possession passed in the plaintiff’s 
favour. 

The case must go back to the Court of 
first instance for a decree as to mesne 
profits in accordance with O. 20, R. 12. 
The respondent will pay the appellant’s 
costs of this appeal and reference. 
V.B./R.K. 

Decree reversed ; Case sent bach. 
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Jenkins, C.J.and N. r.chattekjea, J. 

Mohesh Chandra Mnkherjee and others 
Defendants — Appellants. 

V, 

Omesh Chandra Ghosal and others — 
Plaintiffs — Respondents. 

Second Appeal No. 2958 of 1913, 
decided on 24th May, 1915, against the 
Decree of Offg. Dist. Judge, Birbhum, 
dated 27th June, 1913. 

CivU P. C. (5 of 1908), 0.34, R l-E£feclof 

not maJdag a person interest^ in redemption 

can sue for possession on conation 
of his paying the debt due. 

V» suit for recovery of possession 

they, being 

crested in the equity of redemption in the 
P ®pcrty, were omitted from the previous suit 
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w’hereby the defendants enfoiced tbeir mort- 
gage : 

Nelii, that the defendants were not entitled 
to so omit the plaintiffs but that the plaintiffs 
could no( gel a decree for possession without 
any provision as to payment of what may be due 
under the mortgage to the defendants. 

Ram Chandra Alozumdar and Chandra 
Sekhar Banerjee — for Appellanis. 

Dwarka Nath Mitter and Jitendra Lai 
Banerjee and Bkudar //aldar — for Res- 
pondents. 

Judgment. — This is a suit for recovery 
of possession by the plaintiffs, who allege 
with truth that being interested in the 
equity of redemption in the property they 
were omitted from the suit whereby 
the appellants-defendants Nos. i to 6 
enforced iheir mortgage. Defendants 
Nos. I to 6 have given us an explanation 
how they came to omit the plaintiffs. 
Indeed they go so far as to contend that 
they were entitled to omit them. We are 
unable to accept that argument. But, on 
the other hand, we think that the decree 
which grants the plaintiffs possession 
without any provision as to payment of 
what may be due under the mortgage to 
the defendants Nos. i to 6 cannot be 
supported. We. therefore, set aside the 
decree of the lower Appellate Court and 
send back the case to the Court of first 
instance in order that it may be there 
determined what having regard to all the 
circumstances in the case, is a proper 
sum to be paid by the plaintiffs for the 
purpose of redeeming their share in the 
property in suit. 

We think that the costs of the two 
appeals, that is, in the lower Appellate 
Court and in this Court must be borne by 
the plaintiffs, but the costs of the suit 
already incurred and the costs yet to be 
incurred are left to the discretion of the 
Judge by whom the case will be heard. 
V.B./R.K. 

Decree set aside : Case remanded. 

A. 1. R. 1916 Calcutu 771 (2) 

MOOKERJEE AND N. R. CHATTERJEA, JJ. 

Bouwang Raja C/iallaphroo Chowdhury 
— Defendant — Appellant. 

v. 

Banga Behary Sen — Plaintiff — Res- 
pondent. 

Second Appeal No. 3929 of 1913, 
decided on 17th August, 1915, from the 
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Decree of Dist. Judge, C'hittagong, dated 
30th June, 1913. 

(a) Contract— Document need not be signed 
by both parties— Suit on bond — Document exe> 
cuted by party and accepted by another— Agree- 
ment completed. 

A contract in writing in India does not neces- 
sarily imply that the document must be signed 
by both tile parties thereto. [P, 773, C. i.] 

Therefore, a bond executed by a party and 
delivered to the other party and accepted by 
him completes the agreement between the 
parties and in law this amounts to a contract in 
writing, [P. 773, C. I.] 

(b) Limitation Act (9 of 1908), Art. 116 — Appli- 
cability — Bond not signed by both parties. 

Art. 1 16 of Schedule I to the limitation Act, 
1908, applies to cases of bonds not signed by 
both the parties. [P. 773, C. i.] 

(c) Interest— High rate— Court entitled to 
grant relief. 

A Court is competent to grant relief when- 
ever the rate of interest appears to the Court to 
be penal. The fact that the rate of interest is 
excessive is sufficient by itself to justify the 
inference that the rate is penal and unenforce- 
able. [P. 773, C. 2.] 

(d) Contract — Right to enforce — Contract 
unenforceable— Party not entitled to set up 
other reasonable terms— Discretion of Court- 
Illustrated. 

Once a contract between the parties is deemed 
unenforceable, the plaintiff is entirely in the 
hands of the Court, he is not entitled to substi- 
tute for the original contract another contract 
which may appear to him to be reasonable. 

[P. 774 t C. I.] 

Where the plaintiff was by contract entitled 
to interest on his loan at the rate of 5858 per 
cent, a year and sued to recover interest at the 
rate of 40 per cent, a year. 

Held, that no Court of Justice will enforce 
such a contract and in the opinion of the Court 
the plaintiff was entitled to 12 percent, per 
annum simple interest by way of damages for 
the detention of the money. [P. 774, c. i.J 

Prohodh Chunder Boy— for Appellant. 

Kshitis Chunder Sen and Pares Chunder 
Sen — for Respondent. 

Judgment.— This is an appeal by 
the defendant in a suit for recovery 
of money. On the i6th January, 1895, 
the defendant borrowed from the plain- 
tiff Rs. 400 on interest at 4 per cent, 
per mensem, with six monthly rests ; 
the money was made re-payable at the 
end of a year. These terms were in- 
corporated in a bond executed by the 
defendant, and subsequently registered 
and delivered to the plaintiff. On the 
25th December, 1901, the defendant 
paid the plaintiff Rs. 20 on account of 
interest, and on the 22nd December, 
* 904 i made a similar payment of 


Rs. 30, These payments were duly endors" 
ed on the back of the bond and the 
entries were signed by the defendant. 
On the 15th December, 1910, the plain’ 
tiff instituted this suit for recovery of his 
dues on the bond. The schedule to the 
plaint set out an elaborate statement of 
accounts which showed that on the date 
of the commencement of the suit, a sum 
of Rs. 3.75>345-8 ‘o was payable by the 
defendant to the plaintiff. In the third 
paragraph of the plaint, however, the 
plaintiff stated that he could not possibly 
realise this large sum from the properties 
of the defendant and he consequently 
confined his claim to the modest sum 
of Rs. 3,000. The defendant pleaded 
in answer to the suit, firstf that the 
claim was barred by limitation ; and 
secondly, that the rate of interest was 
unconscionable and should not be enforc- 
ed by a Court of Justice. The Courts 
below have overruled these contentions 
and have decreed the suit for the amount 
claimed. On the present appeal, the 
decree of the District Judge has been 
assailed on two grounds : namely first, 
that the claim is barred by limitation; 
and secondly, that interest is not recover- 
able to the extent claimed by the 
plaintiff. 

As regards the ground, the appel- 
lant has argued that Article 1 16 of the 
Schedule to the Indian Limitation Act 
is of no assistance to the plaintiff. That 
Article provides that a suit for compen- 
sation for the breach of a contract in 
writing registered must be instituted 
within six years from the date when the 
period of limitation would begin to run 
in a suit brought on a similar contract not 
registered. The argument of the appel- 
lant is that there is no contract in writing 
registered, because the bond whereon the 
suit is instituted was not signed by the 
plaintiff as well as by the defendant. In 
support of this contention reliance has 
been placed upon the decisions in Apaji 
Bapufi V. Nilkantha Annaji (i) andBfl7?w 
sami Chetti v. Sokhanda Chetti (2). The 
first of these decisions, we observe, was 
not followed by this Court in Panchanan 
Das Majumdar v. Kunja Behari Malo (3). 
The second case, we observe, enunciates 
a rule contrary to what has been sub* 
sequently adopted by the Madras High 

(1) (1901) 3 Bom. L. R. 667. 

(2) (1891) 1 M. L. J. 737. 

(3) (1908) 35 Cal. Msi i I, C. 438. 
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Court in Ambalavana Pandaram v. Vagn- 
ran (4), Kotappa v. Vallur Zemindar (5), 
Zemindar of Vizianagram v. Behara 
Suryanarayana Patrulu (C) and Kotappa 
V, Vallur Zemiyidar (5). We are not pre- 
pared to accept the contention of the 
appellant, for as was pointed out by Sir 
Francis Maclean, C.J.,in Panchanan Das 
Majumdar v. Kunja Behart Malo {3), if we 
were to adopt this view we would have to 
read into Article 116 words not to be 
found there. There is in this case unques- 
tionably a registered document, does, 
then, that document constitute a contract 
in writing ? No doubt a contract implies 
two parties ; but a contract in writing in 
this country does not necessarily imply 
that the document must be signed by both 
the parties thereto. In the case before us, 
the bond was executed by the defendant 
and delivered to the plaintiff. Accept- 
ance by the plaintiff completed the agree- 
ment between the parties, and there was 
consequently, in law a contract in writing 
which was subsequently registered. We 
may add that there are expressions in 
the judgment in Apaji Bapuji v, Nil- 
kantka Annaji (i) which indicate that 
the principle adopted there would not 
have been applied to the case before us. 
Sir Lawrence Jenkins, C. J., stated with 
reference to the document then before 
him that it was important to know that 
the document was not signed at its foot 
by the defendants who were sought to be 
made liable on the basis thereof, nor by 
any one on their behalf, and he added 
with reference to the decision in Amhala- 
vana Pandaram v. Vag^iran ( 4 ), that the 
case was distinguishable, because there 
the contract was signed at the foot by 
the party sought to be charged in the 
suit. We need not, consequently, express 
an opinion upon the question, whether 
the decision in Apaji Bapuji v. Nilkantha 
Annaji (i) may be defended on its special 
circumstances^ because it is manifest that 
the principle there recognized does not 
govern the case before us. We hold 
accordingly that Article 116 is applicable 

to :ases of the description now before us, 
and this view has been followed by 
implication in a long series of decisions 
of this Court, such as Nodocoomar Mookho- 


padhaya v. Siru Mtdlick (7) and Ethel 
Georgina Kerr v. Clara B. Buxton ( 8 ). 

As regards the second ground, the appel- 
lant has argued that the provision for 
interest contained in the bond is in the 
nature of a penalty and is not enforceable 
in a Court of Justice. In support of this 
view reliance has been placed upon the 
decisions in Abdul Majid v. Ksherode 
Chandra Pal (9) and Khagaram Das v. 
Bam Sankar Das (10). In the case last 
mentioned, it was pointed out upon ai 
review of the earlier authorities on the 
subject that the more modern decisions 
recognised the rule that the Court is 
competent to grant relief whenever the, 
rate of interest appears to the Court to be 
penal. It was further explained that the 
fact that the rate of interest was exces- 
sive, might be sufficient by itself to justify 
the inference that the rate was penal and 
unenforceable. In support of this view, 
reliance may be placed on TI ehsier v. 
Bosanquet ill) and Clydebank Engineer- 
ing and Shipbuilding Co. v. Yzquierdo 
Castaneda (12’. Reference may also be 
made to the observations of Lord Lore- 
burn, Lord Macnaghten and Lord James 
in Samuel v. Newbold ( 1 3). Lord Loreburii 
said 

“ We are asked to say that an excessive rate 
of interest could not be of itself evidence, that 
the transaction was harsh and unconscionable. 

I do not accept that view Excess of interest or 
charges may of itself be such evidence and parti- 
cularly if it be unexplained. If no justification 
be established, the presumption hardens into a 
certainty.” 

Lord Macnaghten was still more em- 
phatic : 

“The rate of interest may be so monstrous 
as to show of itself that the transaction is 
harsh and unconscionable. There may be, as 
Lord Thurlow said in the case of Gwyme v. 
Heaton (14), an inequality so strong, gross and 
manifest that it must be impossible to state it 
to a man of common sense without producing 
and exclamation at the inequality of it. ” 

Lord James added : 

‘‘Excessive interest of itself is sufficient to 
render a contract harsh. and unconscionable. 
Proof of excessive interest may of itself, there- 
fore, be sufficient to entitle the debtor to relief. 
What amounts to excessive interest is to be 


(7) (1S81) 6 Cal. 94. 

(8) (1906) 4 C. L. J. 510. 

(9) (>9*5)42 Cal. 690 = 29 1 . C. 843. 

(10) (1915I 42 Cal. 652 = 27 I. C. 815. 

(11) (19*2) A. C. 394 = 106 L. T. 357. 

(12) (1905) A. C. 6 = 91 L. T. 666. 

(13) (19061 A. C. 461=95 L. T. 209. 

(14) • (1778) 1 Bro. C. C. I. 


(4) (1896) 19 Mad. 52. 

(5) (1902) 25 Mad. 50. 
<6) (1902) 25 Mad. 587. 
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determined by the Tribunal in each case, the 
question of risk beinga material matter for consi- 
deration. When excessive interest is apparently 
established, any facts that tend to show that 
such excess does not render the contract harsh 
and unconscionable, should be proved in evidence 
by the lender. The burden is on him.” 

In the case before us, the result of the 
contract is that the plaintiff has become 
entitled to interest on his loan at the rate 
of 5858 percent, a year ; no Court of 
Justice will enforce such a contract. The 
respondent argues, however, that the 
modest sum he now claims gives him 
interest at the rate of 40 per cent, a 
jyear. But this contention entirely over- 
looks the fundamental fact that once the 
jcontract between the parties is deemed 
lunenforceable, the plaintiff is entirely in 
the hands of the Court : he is not entitled 
to substitute for the original contract 
another contract which may appear to 
him to be reasonable. The Court has 
now to consider what sum should be 
decreed to the plaintiff by way of 
damages for the detention of his money. 
We are of opinion that the plaintiff 
should not have more than 12 percent 

per annum simple interest on the sum 
'advanced by him. 

The result is that this appeal is 

allowed, and the decree of the District 

Judge varied. A decree will be made in 

favour of the plaintiff for Rs. 400 with 

interest thereon at the rate of 12 per 

cent, per annum from the date of the 

loan to the date of the institution of this 

suit, that is, from the i6th January, i8qs 

to the 15th December, igio. Allowance 

will be made in the accounts for the two 

sums admitted to have been paid towards 

interest. The sum thus determined will 

carry interest at 6 per cent, per annum 

from the date of the institution of the 

suit to the date of realisation. Each 

party will pay his own costs in all the 
Courts. 


V.B./R.K. 


Appeal allowed; Decree varied. 
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Mookerjee and roe, jj. 

Nilkanta Roy Ohowdhury and others- 
Defendants — Appellants. 

V. 

Dalit Mohan Banerjee and another 
Plaintiffs— Respondents. 


Second Appeal No. 98 of 1913, decided 

on 19th May, 1915, against the Decree 

of Sub-Judge, Faridpur, dated 26th 
September, 1912. 

fa) Specific ReHef Act (1 of 1877). S, 22— la 
suit for specific performance, performance of 
dilterent contract cannot be decreed. 

Where a plaintiff has alleged a contract of 
which he seeks specific performance but fails to 
establish it. the Court will not make a decree 
for specific performance of a different contract 
Hawkhts V. Maltby, (1867) 3 Ch. App. 188. 
Lindsay v. Lynch, 2 Sch. & Lef. 1 and Mortimer 
V. Orchard, 2 Ves. 243. ref. to. [P. 775, C. i.] 

(b) Contract Act (9 of 1872), S. 65— Contract 

repudiated and unenforceable— Damages for 

loss and for breach before repudiaUon may be 
claimed. 

Where there is a contract of which specific 
performance would not be decreed by the Court 
of Equity the plaintiff is entitled, owing to the 
wrongful repudiation of that contract by the 
defendant, to treat the contract itself as at an 
end and to recover damages for the lo.ss of it, in 
addition to damages in respect of those breaches- 
of it which may have been committed before 
repudiation. Dominion Coal Company v. Domi- 
nion Iron and Steel Company, (1900) App 

293. [P. 775, C. i.J 

(c) Damages— Breach of Contract— Damages 
for breach of contract which is not subject 
matter of suit cannot be granted just at 
^erent contract would not be enforced on 
failure to approve contract on which suit U 
based. 

To make a decree for damages for the breach 
of a contract which is not the subject-matter of 
the litigation, would be to assume that there 
has been a breach of that contract which has 
never been attempted to be specifically enforced. 

The principle upon which the Court refuses 
specific performance of a contract not the sub- 
ject-matter of the suit, is equally applicable to 
the claim for damages for breach of the contract. 

CP- 775 . C. 2.] 

Brojolal Gkakravarti—ior Appellants. 

Upendra Dal Roy for Respondents. 

Judgment.— This is an appeal by the 
defendants in a suit framed, in the alter- 
native, for specific performance of a con- 
tract to grant a lease of land specified in 
the schedule to the plaint, or for the 
award of damages for wrongful breach of 
that contract. The Courts below have 
concurrently found against the plaintiffs 
that there was no contract to grant a 
lease of the land specified in the plaint • 
and in this view, they have dismissed the 
claim for specific performance. But while 
the primary Court dismissed the claim 
for damages as well, the Subordinate 
Judge has awarded the plaintiffs damages 
to the extent of Rs. 500. On the present 
appeal the controversy has centred 
round the question, whether it was 
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competent to the Subordinate Judge to 
award damages. In our opinion there 
is no room for serious argument that the 
decree of the Subordinate Judge cannot 
be supported. 

It is well settled that when a plaintiff 
has alleged a contract of which he seeks 
specific performance and fails to estab- 
lish it, the Court will not make a decree 
for specific performance of a different 
contract. If any authority is needed for 
this elementary proposition, reference 
may be made to the judgment of Lord 
Chelmsford in the case of Hawkins v. 
Maltby (i) where the bill for specific 
performance was dismissed, as one con- 
tract was alleged and another was proved. 
[See also Lindsay v. Lynch (2) and 
Mortimer v. Orchard (3).] This view 
has not been assailed on behalf of the 
respondents. But they have argued 
that this doctrine is not applicable in 
respect of the claim for damages for 
breach of contract ; this contention, how- 
ever, is manifestly unfounded. On what 
footing a decree for damages is made in 
a suit for specific performance of contract 
was explained by Lord Atkinson in the 
case of Dominion Coal Company v. Domi- 
nion Iron and Steel Company (4). Where 
there is a contract of which specific per- 
formance would not be decreed by a 
Court of Equity, the plaintiffs are en- 
titled, owing to the wrongful repudiation 
of that contract by the defendants, to 
treat the contract itself as at an end and 
to recover damages for the loss of it, in 
addition to damages in respect of those 
breaches of it which may have been com- 
mitted before repudiation. The expres- 
sion of the same idea may be attempted 
in somewhat different terms : from every 
contract, there immediately and directly 
results an obligation on each of the con- 
tracting parties towards the other of them 
to perform such of the terms of the con- 
tract as he has undertaken to perform ; 
and if the person on whom this obligation 
rests fail to discharge it, there results to 
the other party a right, at his election, 
either to insist on the actual performance 
of the contract or to obtain satis- 
faction for the non-performance of it 


(0 (*867) 3 Ch. App. 188=37 L. J. Ch. 58. 

(2) 2 Sch. & Lef. I =Q R. R. 54 

(3) 2 Ves. 243 = 30 E. R. 615. 

(4) (*909) App, Cas. 293*78 L. J. P.C. 115 = 
roo L. T. 245 = 25 T. L. R. 309. 


[Mackay v. Dick (5)]. Consequently, 
damages can be decreed for breach of a 
contract which might, but for exceptional 
circumstances, have been specifically 
enforced. In the case before us. the 
suit has not been instituted on the 
real contract ; specific performance has 
accordingly been rightly refused. How, 
then, can damages be decreed for breach 
of the real contract, which has not been 
investigated by the Court and for the 
breach whereof the suit has not been 
instituted ? For ought we know, the 
defendant may still be willing to perform 
the real contract, only if the plaintiffs 
were disposed to accept performance 
thereof. To make a decree for damages 
for the breach of a contract which is not 
the subject-matter of the litigation, would, 
be to assume that there has been a| 
breach of that contract which has never 
been attempted to be specifically enforc- 
ed. The principle upon which the Court 
refuses specific performance of a contract; 
not the subject-matter of the suit, is’ 
equally applicable to the claim for; 
damages for breach of that contract. 

The result is that this appeal is 
allowed, the decree of the Subordinate 
Judge set aside and the suit dismissed 
with costs in all the Courts. 
v.B./K.K. 

Appeal allowed. 

(5) (1881) 6 App- Cas, 251 =29 W. K. 54*- 
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Mookerjee and Roe, JJ. 

Suresh Chandra Palit and another — 

Plaintiffs— Appellants. 

V. 

Lalit Mohan Dutta Ghaudhuri and 
others — Defendants — Respondents. 

First Appeal No. 191 of 1913, decided on 
30th August, 1915, from the Decree of Sub- 
Judge, Sylhet, dated 17th February, 1913. 

(a) Words and phrases — **Nif'bu- 
yadha ** — Meaning of. 

The use of the term *'maUk" may not by itself 
necessarily create un absolute interest, but the 
term when qualified by the word "nirbuyadha" 
indicates absolute ownership. [P. 777, C. r & 2.I 

(b) Htndn Law — Will— Construction — Will by 
husband in &vonr of wife — Absolute interest- 
provision for gift over of what might remain 
undisposed of is void end inoperative in law. 

A Hindu testator appointed his wife as his 
executrix. A clause in the will vested in her 
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whatever might remain, after the payment of 
debts and expenses, absolutely and with complete 
power of alienation. Other clauses provided for 
the adoption of sons andincase ofthere being 
no adopted son or no son or wife of the adopted 
son at the time of the death of the widow, the 
heir, according to the Hindu who should 

be alive at the time, should get the properties 
which should remain after disposal by the widow 
by way of gift or sale : 

Held^ that the testator gave an absolute inte- 
rest in his estate to his widow with full powers 
of alienation j that the gift over of what might 
remain undisposed of by her was void and in- 
operative in law. (p. ySi, C, 2.] 

(c) Will— Constructioa— Absolute ioterest. 

Semble. — If an estate is given in terms which 
confer an absolute estate to a named donee, 
and. then, furtherinterests are given merely after 
or on the terminati jn of that donee’s interest, 
and not in defeasance of it, his absolute inte- 
rest is not cut down and the further interests 

[P. 77S. C. 2.] 

(d) Will— Construction — Provision for gift 
over is void. 

A gift over, if a devisee or legatee to whom 
an absolute interest is given does not dispose of 
his interest or dies intestate or dies before 
selling his interest, is void both as regards 
really and personality. |p. -go, C. 2.) 

(e) Will— Construction— Gift over— Void for 
certainty. 

When an absolute interest has been given to 
the first taker, followed by a gift over of what 
may not be required by him, the gift over, 
though couched in the most direct and precise 
words, is void for uncertainty. [P. 778, C.2.J 

(f) Deed— Construction— Words to be used iu 

tb^if gfdmndticAl dud ordiodi*/ sons^. 

An instrument must receive a construction 
according to the plain meaning of the words and 
sentences therein contained ; that is, the words 
are to be first read in their grammatical and 
ordinary sense, unless the context shows other- 

"■‘r.n a . CP. 781. c. I. j 

tg; Ueed Construction — Language clear and 

unequivocal— Construction cannot be altered to 
68cap6 tna harsh coDseqaeacas of rules of law* 

Where the language is clear and unequivocal, 
the construction cannot be altered or wrested to 
something different from the plain meaning for 
the purpose of escaping from what may seem to 
be the harsh consequences of rules of law. 

_ [P 781, C 2.J 

RisAindra Nath SarJkar— for Appel- 
lant. 

Tarakishore Chaudhuri and Gobhida 
Chunder Dey Roy — for Bespondents. 

Judgment. — The subject-matter of the 
litigation, which has culminated in this 
appeal, originally formed the estate of one 
Sarat Chandra Datta Chaudhuri, who made 
a testamentary disposition on the 2nd April, 
1899, and dM on the 7th November, 190l! 

Ho left a childless widow, Girija Sundari 
Ohaudhri, who died on the 21st November 


1916 

1908. After the death of the widow a 
dispute arose as to the devolution of the 
estate of her husband which had vested in 
her. The sons of the sister of the widow 
contended that the estate had vested in her 
absolutely and on her death, had devolved 
upon them as her heirs. The son of the 
sister of the testator contended, on the other 
hand, that the widow took nothing beyond 
a life-interest and that upon her death, the 
estate had devolved upon him as the rever- 
^onary heir to the estate of her husband. 
The result was that on the 11th September, 

ini f t the sister of the widow 

instituted this suit against the son of the 

sister of the testator for construction of his 

will and for recovery of possession of his 

estate on declaration of title thereto. Three 

other persons, with whom we are not now 

defendants. 

Ibe Subordinate Judge dismissed the suit, 
on the ground that the widow took only a 

life-interest and that upon her death, the 
estate vested m the first defendant as rever- 
sionary heir The jilaintiffs have now 

“““‘ended, 
";'d°'vtook an absolute estate 

husband, and, 
that the gift over of what might 

r 

litigants depend upon a 

Ind ? ‘be testator 

and the de ermination of the legal effect of 

the disposition made by him. The material 

pauses of the will, after the usual prefatory 
words, are as follows oiawiy 

of mv InV.if"''® "’J' ‘‘““'I'- "o son is born 

exists, and I die childless 

property and shaU pay dir' 

Ix'penst “[f T 

pS - --roHy ar sa?d 
she shall be the* 

rights of ffift I owner, with the 

trlnlfer? ^ of 
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5. If no son is born of my loins, or there be 
no son, my widow, Srimuti Girija Sundari 
Chowdhury, if she wishes, shall be competent 
to adopt a son : if she wishes, she shall be 
competent to adopt three sons in succession, 
but she shall not be competent to adopt another 
•son during the life-time of one, or if such son 
<loes not forsake his adoptive mother, or if any 
of them dies leaving a male child, then during 
the life-time of such male child. 

6. If I adopt a son, during my life-time or 
after my death, my widow adopts a son, in that 
case, after her, 1. my widow’s death, the said 
adopted son shall get such properties as shall 
remain after sale or gift by my widow ; and he 
shall be the absolute owner, with the rights of 
gift, sale and all other kinds of transfer ; but the 
said adopted son shall not be competent to go 
away to the house of his natural father and 
mother, that is, he shall dwell in my own 
house or in a separate house erected by him in 
our own village. If he does not do so, he 
shall be fully deprived of the said properties. 
During the life-time of niy widow, the said 
adopted son shall not have any right over the 
aforesaid properties. 

7. If the said adopted son shall have no son 
or if he dies before a son is born to him, his 
widow shall be in enjoyment and possession of 
the said properties, provided my widow or her 
busband as not conferred on her any special 
right in respect of the said properties. But if 
■she does not live in my own house, or in the 
house erected by her husband or that erected by 
her in my own village, she shall be deprived 
of the right of enjoyment and possession of 
the said properties. 

8. If, at the time of death of my widow, 
there be no adopted son or if no son or wife of 
the adopted son be alive, then, my heir, accord- 
ing to the Hindu Shastras, who shall be alive at 
the time, shall get the properties which shall 
remain after disposal by my wife by way of gift 
or sale of the same.” 

The second clause appoints the widow 
49 executrix. The third clause authorises 
her to meet the expenses and pay the debts 
by sale, if necessary, of a portion of the 
estate. The fourth clause rests in her, 
whatever might remain after the payment 
of debts and expenses, absolutely and with 
complete power of alienation. It cannot be 
disputed that the effect of this clause, taken 
by itself, is to constitute the widow the 
absolute proprietor of the estate. Her status 
is described, not merely as that of malik, 
but as that of nirbuyadha maiik. The use 
of the term maiik may not by itself neces- 
sarily create an absolute interest, as ex- 
jplained in the oases of Surajmani v. Rahi 
Nath ( 1 ), Punchoo Money v. Troylucko 
Mohiney (2)^ Shih Lakshan Bhakat v. 
Srimati Tarangini (ff) and Padam Lai 

(1) (1908) 30 All. 84*35 I- A. i 7 (P. C.). 

(2) (1884) 10 Cal 34:2. 

<3) (1908)8 C.L. J. 20. 


V. Tek Singh \i). But, in the case 
before us. the term maiik is qualified 
by the word nirbuyadha which as is clear 
from the Sanskrit lexicons of Wilson 
Bohtlingk and Roth and Monier Williams 
signifies ' completed ’ or ‘ finished.’ In fact, 
the well known expression nirbuyadha 
maiik is the stronge-st and most unequivocal 
phrase employed in the vernacular to 
indicate absolute ownership. In addition 
to this, we have two important facts ; first, 
that as pointed out in Koltany Kooer v. 
Luchmee Pershad (5), Lalit Mohun Singh 
Roy V. Chukkun Lai Roy (6) and Raj- 
nnrain Bhaduri v. Katyayani Dabee (7), 
affirming Rajnarain Bhadury v. Ashutosh 
Chuckkerbutty (8), the effect of the word 
7nalik is to confer on the donee a heritable 
and alienable estate ; and secondly, that the 
fourth clause itself expressly confers on the 
widow full power of alienation of all kinds. 
As explained in Toolsi Dass Kurmokar v. 
Madan Gopal Dey (9), Amareyidra Nath 
Bose V. Shiiradhany Dasi (10), Seth Ahih 
chand Badharsha v. Bai Mancha (11) 
and Jogeswar Narain v. Ram Chandra 
Dutt (12), when a power of absolute dis- 
position is conferred on the donee, the 
provision indicates that the testator intend- 
ed to create an absolute interest in favour 
of the donee. No doubt, there may be cases 
where, as in Hara Kumari Dasi v. Mohim 
Chandra Sarkar (13) and possibly in 
Saroda Sundari v. Eristo Jiban Pal (14), 
all the provisions of a will taken together 
may indicate that the widow took only a 
life-interest coupled with a power of appoint- 
ment to alienate by gift or sale the property 
passing by the will ; but this doctrine can- 
not be applied if there is, in so many words 
a clear and absolute gift to the widow, as 
in the case before us. We thus start with 
the fundamental position that by the 
fourth clause the widow took an absolute 
interest in the estate devised. Is there, 
then, any provision in the will which 
restricts the clear and unambiguous effect of 
this clause. The Subordinate Judge, in 
support of his view, relied upon the clauses 


(4) (1907) 29 All. 217. 

(5) O875) 24 W. R. 395. 

(6) (1897) 24 Cal. 834*24 I. A. 76 (P. C.). 

(7) (1900) 27 Cal. 649. 

(8) (1900) 27 Cal. 44. 

(9) (1901) 28 Cal. 499. 

(10) (1910) 5 I. C. 73 - 

(11) (1883) 7 Bom. 491. 

(12) (1896) 23 Cal. 670 = 23 I. A. 37 (P. C.). 

(13) (1908) 7 C. L. J. 540. 

(14) (1901) 5 C. W. N. 300. 
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which authorise the widow to adopt and 
prescribe the devolution of the estate in the 
event of such adoption. In our opinion, 
these provisions do not qualify the effect of 
the fourth clause. In fact, even the later 
clauses explicitly provide that the widow 
would have absolute interest notwithstand- 
ing the adoption, that the adopted son 
would not have any right over the estate 
during her life-time and that after her 
death, he should get only such properties as 
might remain after sale or gift by the 
widow, so that it is conceivable that the 
widow might alienate the entire estate and 
leave nothing for the adopted son to take. 
The case is thus very different from that 
before the House of Lords in Coiniskey v. 
Boiuring- Banbury (15), where, although an 
absolute gift was made to the widow, there 
was clear indication that the estate was to 
be kept intact by her for transmission to the 
nieces of the testator, in whose favour, 
there was an executory gift to take effect on 
her death. The Subordinate Judge also 
relied upon the decision of the Judicial 
Committee in Mahomed Shamsool Huda v. 
Shewukram fl6) in support of the view 
that in construing the will of a Hindu it is 
not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
devolution of property, namely, that a Hindu 
generally desires that an estate, specially an 
ancestral estate, shall be retained in his 
family, and also that a Hindu knows that 
as a general rule, at all events, women do 
not take absolute estates of inheritance 
which they are enabled to alienate. This 
is indisputable and has been re-affirmed by 
the Judicial Committee in Badha Prasad 
MuUick V. Banimani Dassee (17), but 
where, as here, the terms are perfectly clear, 
we cannot assume, contrary to the plain 
meaning thereof, that the testator intend- 
ed to create estates of a particular des- 
cription and then bend and twist the 
language in favour of the assumption so 
made. In our opinion, there is nothing in 
any of the later clauses of the will which 
cuts down the absolute estate created in 
favour of the widow in the fourth clause in 
the most unequivocal terms conceivable. It 
is possible that the testator has. in the later 
clauses of the will, made provisions mpug- 
nant to what is contained in the fourth 


(is) (1905) A. C. 84=92 L. T. 241. 

(16) (1874) 22 W. R. 409=2 I. A. 7 (P.C.). 

(17) (1908) 35 Cal. 896=35 I. A. 118 (P.C.) 


clause, but that cannot affect the meaning 
of what is contained therein. As was 
observed by the Judicial Committee in 
Tripurari Pal v. Jagal Tarini Dasi (18), 
where an absolute interest is given, the 
Court will not cut it down by subsequent 
words, unless they clearly have an effect to 
restrict it. To the same effect is the 
principle repeatedly recognised by the House 
of Lords as a settled rule of construction, 
namely, that if there is a clear gift, it is 
not to be cut down by anything subsequent 
in the will, which does not, withreasonablej 
certainty, indicate the intention of the! 
testator to cut it down : Thornhill v. 
Hall (19), Featherston v. Featherston (20), 
Abbott V Middleton (21), Band field v. 
Bandfield (22), and In re Freeman, Hope v, 
Ireenian (23). Thus, if an estate is given 
in terms which confer an absolute estate to 
a named donee, and, then, further interests 
are given merely after or on the termination 
of that donee's interest, and not in defea- 
sance of it, his absolute interest is not cut 
down, and the further interests fail : Hoare 

V. Byng (24) and Hyndman v. Hynd- 
man (25). 




13 ULIO 

over contained in the eighth clause valid 
and operative in law ? The appellants have 
contended that as an absolute interest was 
conferred on the widow, the gift over 
was void for repugnancy. This argument 
IS supported by the well-settled rule of 
Lnglish Law that a gift over, if a devisee 
or legatee to whom an absolute interest is 
given does not dispose of his interest or 
dies intestate or dies before selling his 
interest, is void both as regards reality and 
personality. This is clear from a long 
line of authorities: Lightbume-v. Gill 26), 
Foss v. Boss (27), Green v. Harvey (28), 

MortlocFs 

trust (30), Bow es v. Goslett (31), 
j/fP^ 696 = 40 I.A. 


(19) (1834) 2 Cl. & F. 22. 

(20) (1835) 3 Cl. & F. 67, 

(21) (1858) 7 H L. C. 68. 

(22) (1S60) 8 H. L. C. 225. 

(23) (1910) I Ch. 68i. 

(24) (1844) 10 Cl. & F. 508. 

(25) (1895) M Ir. R. 179. 

{26) (1764) 3 Brown P. C. 250. 

(27) (1S19) I J. & W. 154. 

(28) (1842) I Hare 428=11 L. J. Ch. 290. 

(29) 1*851) I DeG. M. & G. 53. 

(30) (1856) 3 K. & J. 456. 

(31) (1857) 27 L. J. Ch. 249. 
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Henderson v. Cross (32), Gulliver v. 
VattJt- (83), Holmes v. Godson (34), Barton 
V. Barton (35), Perry v Merritt (36), 
Wilc 0 ck*s Settlement, In re (37), Percy, hi 
re (38), In re Dixon, Dixon v. Charles’ 
worth (39), Jones, In re, Richards v. 
Jones (40), Comiskey v. Bowring Han* 
bury (15), Btdl v. Kingston (41), Cuthbert 
V. Furrier (42), Bourn v. Gibbs (43), 
Phillips V Eastwood (44), Watkins v. 
Williams (45), Weale v. Ollive (46) ; Shaw 
V, Ford (47), In re Jenkins's Tntsts (48), 
Stretton v. Fitz Gerald (49), Parnell 
V. Boyd (60) and In re Walker, Lloyd v. 
Tweedy (51), 

The decisions in Upwell v. Halsey (52) 
and Doe, d. Stevenson v. Glover (53) to the 
contrary effect cannot be treated as good 
law ; the first of these cases was treated as 
overruled by Loughborough, L.C.,in Malim 
V, Keighley (54) and by Sugden, L. C., in 
Phillips V. Eastwood (44), the second case 
was decided in ignorance of the decision in 
Gulliver v. Vaux (33), which, though 
decided in the Common Fleas in 1746, was 
brought to light in 1856, after a century’s 
repose ; it was with reference to this case 
that Holmes, J., observed in Parnell v. 
Boyd (50) : “ * T will be recorded for a 

precedent. And many an error, by the 
same example, will rush into the State.” 
The rule thus steadily applied in England 
and Ireland is, however, different from that 
recognised by the Law of Scotland, for, as 
pointed out by the House of Lords in 
Barsiow v. Black (55), the position of an 
absolute unlimited owner subject to a con* 
ditional gift over, though unlmown to the 


(32) (1861) 29 Beav. 216. 

(33) (1746) 8 De G. M. & G, i67f». 

(34) (1856) 8 DeG. M. & G. 152. 

(33) (*857)3 K. & J. 512. 

(36) (1874) 18 Eq. 152. 

(37) (1876) 1 Ch.D. 229. 

(38) (1883) 24 Ch. D. 616. 

(39) (1903) 2 Cb. 458, 

(40) (1898) I Ch. 438. 

(41) (1816) I Mer. 314. 

(42) (1822) Jac. 415. 

(43) (*831) I Rtts. & My. 614. 

(44) (*835) L. & G. Temp. Sagden 270. 

(45) (*^i) 3 Mac & G.622. 

(46) (1863) 32 Beav. 421. 

(47) (1877) 7 Ch. D. 669. 

(48) (1889) 23 L.K. Ir. 162. 

(49) O889) 23 L.R. Ir. 310. 

(5®) (*896) 2 Ir. R. 571. 

(sO (1898) I Ir. R. 5. 

(52) (1720) i P. Wms. 651. 

(53) (1845) * C.B. 448. 

(54) (*79S) 2 Ves. 529. 

15S) (1868} 1 Sc. & Div. 392. 


law of England, is well known to the Scotch 
Law. 

The rule of English Law has been adopted 
almost universally in the Courts of the 
United States, and is thus formulated 
by Chancellor Kent in his Commentaries 
(Vol. IV, 270): 

“ if there be an abisolute power of disposition 
given by the will to the first taker, as if an estate 
be devised to A in fee, and if he dies possessed 
of the property without lawful issue, the re- 
mainder over or remainder over the property 
which he, dying without heirs, should leave, or 
without selling or devising the same, in all such 
cases, the remainder over is void as a remainder, 
because of the proceeding fee; and it is void by 
way of executory devise, because the limita- 
tion is inconsistent with the absolute estate or 
power of disposition expressly given or neces- 
sarily implied by the will : ” 

Jackson V. Bull (56), Jackson v. 
Robins (57), Ide v. Ide (58) and Atcomey- 
General v. Hall (59). The rule formulated 
by Kent has been twice approved by the 
Supreme Court of the United States, Smith 
v. Bell (60) and Howard v. Cartisi (61). 

The rule enunciated above has been 
recently adopted by the Judicial Committee 
of the Privy Council without discussion in 
Tripurari Pal v. Jagat Tarini Dasi (18). 
There the testator directed, with regard to 
a debuttar estate, which he had dedicated 
and religious ceremonies which he had 
established during his life-time, that his 
son, Mukunda Murari, would be the shebait. 
He appointed the mother of the boy to be 
shebait as guardian during bis minority. 
He next proceeded to provide that, if during 
his life-time or after his death the said 
Mukunda Murari died, his widow would 
be shebait, and after her death her two 
daughters would be shebaits. After the 
death of the testator, the widow, during the 
minority of the boy acted as shebait and 
conducted the worship. Mukunda, on 
attainment of his majority-, took possession 
and acted as shebait ; he died in 1900, 
leaving a minor son and widow. His 
mother then resumed possession under the 
gift over in her favour. The infant son of 
Mukunda, through his mother, sued the 
widow and daughters of the testator for a 
declaration that he had the sole right to the 
debuttar estate of bis grand'father as the 
heir of his father, in whom it had previously 


(56) (1813) 10 Johnson 19. 

(57) (>819) 16 Johnson 537. 

(58) (1809) 5 Mass. 500. 

(59) (* 73 *) Fitz. 314. 

(60) (1832) 6'Peter 68. 

(6x) (*883) 109 U. S. 725. 
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vasted ab^olujely oq his attaining 
majority. The Subordinate Judge decreed 
the suit. This Court on appeal reversed 
that decision and held that the s/iebaits/iip 
devolved, upon the death of Mukunda, 
upon his mother, and that upon the 
death of the latter, it devolved on her 
daughters. The plaintiff appealed to the 
Privy Council and contended before the 
Judicial Committee that his father, Murari 
took an absolute estate in the shebait- 
ship, which on his death devolved on 
the plaintiff by right of inheritance ; the 
contention was that the gift over was 
contrary to law, and reference was made to 
S. Ill of the Indian Succession Act and 
the decision of the Judicial Committee in 
Norendra Nath Sirhar v. Kamalbasini 
Dasi (62). The Judicial Committee accept- 
ed this contention and held that, as there 
was an absolute gift to Mukunda on his 
attaining his majority, the plaintiff was 
entitled to succeed. This fits in exactly 
with the rule enunciated by Sir Arthur 
'Bobhou^QinMussoorieBank Raynor (63), 
Mussoorie BankZimitedv. Raynor {64^j 
namely, that when an absolute interest has 
been given to the first taker, followed by a 
gift over of what may not be required by 
him, the gift over, though couched in the 
most direct and precise words, is void for 
uncertainty, according to a very well-known 
and well-established class of cases. Much 
stress has been laid in this Court on the 
decision of the Judicial Committee in 
Bhoobun Mohini Behia v. Hurrish Ghunder 

Chowdhry ( 65 ). That case is, in our opinion 

clearly distinguishable and its precise effect 
was stated by Lord Hobhouse in Kristo' 
romoni Bast V. Nat endro Krishna Baka- 
dur (66) ; there was no gift over in that 
case: Bhooban Mohini Bebiav. Hurrish 
Ohundei Chowdhry (65). The donor made a 
gift to his sister, Kasiswari, in vernacular 
terms, which, though peculiar and referring 
only to lineal heirs, this Committee held to 
be identical in effect with other terms well 
Imown and often used by Hindu donors who 
intend to pass the whole inheritance, 
^ough they mention only children or issue. 
Then he said, ‘no other heir shall be 
^titled.^ This was held to mean that if 
Kasiswari died leaving no issue then living 
her interest was to cease. In effect, the 

(63) (1882) 7 A. c. 321*46 L. T 677 

(64) (1882) 4 All. 500=9 I. A. 7o(^p‘c ) 

==3 = 5 I. A. 138 (PCI 

(66) (,889) 16 Cal. 383=16 I. A. 29 (p^*^.). 


construction was that if Kasiswari left issue, 
the absolute interest given to her in the first 
instance was to remain unaffected, but if she 
left none, it was cut down to a life-interest. 
In the latter case, nothing had passed from 
the donor but the life-interest, and when that 
was s^nt, he or his heir would lawfully re- 
enter.” This principle clearly does not avail 
the respondents, nor can they derive any 
assistance from the rule laid down in 
Sreemu/ty Soorjeemoney Bosses v. Beno- 
bundoo Munich (67). and Sreemutfy Soorju- 
money Bosses v. Benobundo Mullick (68) 
as 1,0 the defeasance of a prior absolute 
interest by a subsequent event. That rule 
has no application where, as here, there is 
an absolute gift of property to a person, 
followed by a gift over in the event of his 
>ing intestate or not disposing of it. There] 
IS, in our opinion, no substantial answer to 
e contention that where a devisee takes an 
absolute interest, a gift over, on his failure 
to dispose of the property or of whatever 

part of the property he does not dispose of, 
is void. 

An ingenious attempt has been made to 
cn icise the rule enunciated and recognised 

jf England, and we are not un- 

mindful that the rule has been the subject 
ot unfavourable comment by text writers 
[sea, for instance, Gray on Bestraints on the 
A lenation of Property, Ss. 57— 74/J. For 
^1 the practical purposes, however, it is 

ruitless to seek the logical justification of a 
principle which has been recognised or 
approved twice by the House of Lords 
XUQhtburru V. Gill (26) and Oomiskey v. 

Hanbury (15)] , twice by the Judi- 
^al Committee [Tripurari Pal v. Jagai 
arinx ^aji(J8)and Mussoorie Bank v. 
aynor (63)] and twice by the Supreme 

'United States [Smith v. 
l^elt (60) and Howard v. Carusi (61)] . Befer- 

ence may be made, however, to the judg- 
ments of Grant, M. B., in Bull v. Kings- 

Watkins v, 
of Burnett, J., in Gulliver 
V. Vaux (33) of Turner, L. J.. in Holmes 

Rnh; Kent, C., in Jackson v. 

ns (57), where the rule is defended on 
0 grounds of uncertainty, repugnancy to 
the prior gift, and of public policy. Ae 

i-ha Holmes v. Godson (34), 

the law has said that if a man dies 


(p!^c!). “ 4*=6 M. I A. 5*6 

(68) (1861-63) 9 M. I. A. 123. 
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intestate, the real estate shall go to the heir 
and the personal estate to the next of kin, 
and any disposition which tends to contra- 
vene that disposition which the law would 
make, is against the policy of law and, there- 
fore, void. Lord ^fachnaghten empha- 
sised this when be said in Attorney- 
General v. Ailesbury (d9) : 

“Real estate must descend according to the 
ordinary rules of real property. You cannot 
give real estate in fee and say that on the death 
of the owner intestate it shall go to his next of 
kin.’* 

We may add that in cases of this des- 
cription, the rule of construction formulated 
by Tindal, C. J., in Scarborough v. 
Savile f70) applies : 

“ not only ought we to look to the words of 
the will alone, to determine the operation and 
effect of the devise, but that we ought to dis- 
regard altogether the legal consequences which 
may follow from the nature and qualities of the 
estate, when such estate is once collected from 
the words of the will itself." 

The instrument must receive a construc- 
tion according to the plain meaning of the 
words and sentences therein contained ; 
that is, the words are to be first read in 
their grammatical and ordinary sense, 
unless the context shows otherwise : Hamil- 
ton V. /Ritchie (71), Gordon v. Gordon (72) 
and Seale-Hayne v. Jodrell (73). As Knight 
Bruce, L, J., points out in Lowe v. 
Thomas (74), this rule comes from the 
Digest (lib. 32, tit. 1,S. 69) svhere Mar- 
cellus says : Hon aliter a significatione 
verhorum recedi oportet quam cum mani- 
festum est aliud sensise testatoremd' (a 
departure from the literal meaning of the 
words used is not justifiable, unless it be 
clear that the testator himself intended 
something different therefrom). But as 
Halsbury, L. C., said in Leader v. 
■Guffey (75), we shall be arguing in a 
vicious circle if, apart from the language of 
the instrument, we start with the assump- 
tion that the testator intended to create 
such estates only as the law allows, and 
then read into his words a meaning 
they will not legitimately bear. To 
the same effect are the observations of 
Cairns, L. C., in Coltsmann v. Colts- 
mann (76). As Buller, J., said in Hodgson v. 
Ambrose (77). the question whether the 

(69) (1887) 12 A. C. 672. 

(70) (1836) 3 A. & E. 897- 

(71) (1894) A. C. 310. 

(72) (T871) 5 H. L. 254. 

(73) (1891) A. C. 304. 

(74) (1854) s DeG. M. & G. 315. 

< 75 ) (1888) 13 A C. 294. 

(76) (i868> 3 H. L. 121. 

(77) (1780) I Douglas 337. 


intention is consistent with the rules of law 
or not, can never arise till it is settled what 
the intention was. Where there is no 
obscurity or ambiguity, there is no room for 
application of the doctrine that it is better 
to effectuate than to destroy the intention, 
for as Lord Coke quaintly puts it, 

" whensoever llic words of a deed or of the 
parties without deed may have a double intend- 
ment, and the one st.mdeth with law and right, 
and tile other is wrongful and against law, the 
intendment that standeth with law shall be 
taken. ” r Co. Lit., 42 a, Christie v. Cos- 
(7S). 

Where, however, the language is 
clear and unequivocal, the construction 
cannot be altered or wrested to something 
different from the plain meaning for the 
purpose of escaping from what may seem 
to he the harsh consequences of rules of 
law : Dungannon v. Smith (79), Pearks v. 
Mosley (^0),DeLeauvoir'v . DeBeauvoir (81), 
Abbott V. Middleton (21), Bathurst v. 
Errington (82) and Martin v. Holgate (83). 
We are of opinion that upon a true construc- 
tion of the will before us, the following 
positions are incontestable, namely, jirst, 
that the testator gave an absolute interest in 
his estate to his widow with full powers of 
alienation ; and, secondly, that the gift over 
of what might remain undisposed of by her, 
was void and inoperative in law. There is 
thus no escape from the position that after 
the death of the widow, the estate has 
devolved upon the plaintiffs as her heirs, 
and not upon the first defendant as the 
reversionary heir to the testator. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
set aside. The plaintiffs will have a decree 
for possession of the properties in suit, ex- 
clusive of the properties mentioned in the 
two schedules attached to the written state- 
ment of the third defendant dated the 20th 
February, 1912, but inclusive of one half of 
property 14 of the second schedule of that 
written statement. The plaintiff will also 
be entitled to costs in both the Courts and 

to mesne profits from the first defendant. 
V.B./R.K. 

Appeal allowed. 

(78) (1866) I H. L. 279. 

(79) (1846) 12 Cl. & F. 546. 

(80) (1880) 5 A. C. 7 M- 

(81) (185?) 3 H. L. C. 524. 

(82) (1877) 2 A. C. 698. 

(83) (1866) L. R. 1 H. L. 175. 
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Mookerjee and Richardson, JJ. 

Krishna Chandra Saha Sardar and 
others — Defendants — Appellants. 


V. 


Hem Chandra Rai Choicdhury -Plain- 
tifif — Respondent. 

First Appeal No. 67 of 1915, decided on 
2Gth February, 1915, against the Order 

of Sub-Judge, Dacca, dated 15th Febru- 
ary, 1915. 

U\ Civil P. C. (5 of 1908), O. 39, Rr. land 2 
—Principles guiding grant of injunction are 
stated. 

The only thing to be considered by the Court 

in cases of interlocutory injunctions in aid of 
the legal right is, if the case is so clear and free 
from objection on equitable grounds that it 
should interfere without waiting for the legal 
right to be established No general rule can 
be laid down on the subject by which the dis- 
cretion of the Court should in all cases be 
regulated. It is quite sufficient if the Court 
finds a case showing that there is a substantial 
question to be investigated and that matters 
should be preserved in s/a^its quo until the final 
disposal of that question. [P. j j 

(b) Civil P. C. IS of 1908), O. 39, Rr. 1 
and 2— If greater damage is not proved by refusal 
than by grant toother side injunction should 
not be granted. 

Where the plaintiff fails to prove that the 
damage he might sustain if the injunction is 
refused and he should ultimately turn out to 
be right, is likely to be greater than the damage 
which the defendants would suffer if the injunc- 
tion were granted and they should finally turn 
out to be right, the balance of convenience is 
against the grant of an injunction. Child v 
Douglas, (1854) 2 Jur. (N. s.) 950, ref. to. 

(c) Civil Procedure Code (5 of 1908), O. 39, 

Rr, 1 and 2— Considerable delay without suffi- 
cient reason is fatal, 

A plaintiff making considerable delay without 
sufficient reason is not to be assisted at the 
expense of the defendant. Ccoper \\ Hubbuck, 
(1860)30 Reav. i 6 oandH/ 7 ft>« v. Granville (1841) 

4 lieav. 130, ref. to. [p. 783, c. 1.) 

Mohendra Nath Ray, Surendra Nath 
Guha and Prokas Chunder PaArast— for 
Appellants. 

Rash Behary Gkose and Dwarka Nath 
Chakrabarti, Biroj Mohan Mojumdar and 
Ramani Mohan Chatterjee - for Respon- 
dent. 

Judgment. — This appeal is directed 
against an order granting an interlocutory 
injunction. The case for the plaintiff- 
respondent is that under an ancient Crown 
grant, antecedent to the time of the Perma- 
nent Settlement, he is entitled to hold a 
market on every Thursday on his property 
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known as Ram Chandradi and the defen- 
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durinr^hfi ^ '■“ts'-Jocutory injunction 

‘ 1 ^ pendency of the suit He 
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1912 and “ « February 

ea ciii the 18th November, 1914. In the 
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The principle applicable to cases of this 
description is well settled and may be 
briefly stated. In cases of interlocutory 
injunctions in aid of the legal right, all the 
Court usually has to consider is whether 
the case is so clear and free from objection 
on equitable grounds that it should interfere 
without waiting for the legal right to be 
established. This depends upon various 
circumstances, and it is impossible to lay 
down any general rule on the subject by 
which the discretion of the Court should in 
all cases be regulated. It is not necessary 
that the Court should And a case which 
would entitle the plaintiff to relief at ail 
events; it is quite sufficient if the Court 
finds a case which shows that there is a 
substantial question to be investigated and 
that matters should be preserved in status 
quo until the final disposal of the question. 
There is no room for doubt that in the 
present case there is a substantial question 
to be investigated in the suit ; but can it be 
contended that the interlocutory injunction 
is sought with a view to preserve the status 
quo. The defendants have held their 
market every Thursday now for three years 
and have incurred expenses in its establish* 
ment and maintenance. The injunction as 
granted by the lower Court, if maintained, 
will undoubtedly destroy the market start- 
ed by the defendants. On the other hand, 
there is nothing to show that if the defen- 
dants are not restrained, at this stage, 
further injury would be caused to the 
market founded by the plaintiff ; no doubt, 
the loss in income may continue, but in 
that respect the plaintiff would, if success- 
ful, be amply compensated by a decree for 
damages. There has been considerable 
delay on the part of the plaintiff for which 
no satisfactory reason has been assigned, 
and he should not now be assisted to the 
serious detriment of the defendants : Cooper 
v. Hubbuck (l), and Hilton v. Granville (2). 
The balance of convenience is clearly against 
the grant of the injunction ; the plaintiff 
has failed to prove, as he was bound to do, 
that the damage he might sustain if the in- 
junction is refused and he should ultimately 
turn out to be right, is likely to be greater 
than the damage which the defendants would 
suffer if the injunction were granted and they 
should finally turn out to be right. Child 
V, Dou^hlas (3). It is further worthy of 


(0 (i86o) 30 Beav. 160. 

(2) (1841) 4 Beav. 130. 

(3) (>854) 2 Jar, (N. S.) 950 = 1 Kay. 560. 


note that the defendants have readily 
submitted to the terms we imposed on them 
as a condition of withholding the injunc- 
tion, and have brought into Court a sum of 
Rs, 500 for the satisfaction of tlie claim for 
damages, should the plaintiff be ultimately 
successful : Rigby v. G. W. Ry. Co. (4). 
He will be sufficiently protected, if, in 
addition, the trial of the suit is expedited 
and wo shall make an order in that behalf. 

It has finally been argued on behalf of 
the plaintiff that an interlocutory injunc- 
tion should be granted to restrain the 
defendants from interfering with the 
traders and customers who might desire to 
attend the market held on the property of 
the plaintiff. That, however, would be an 
injunction for a purpose entirely different 
from what is contemplated in the injunc- 
tion granted ; we ai'e clearly of opinion 
that we should not discharge the order of 
the Court below and substitute for it an 
entirely different injunction, the grant 
whereof cau be justified only upon proof of 
facts not yet investigated. There is nothing 
on this record to indicate that recently there 
have been such acts and conduct on the pai't 
of the defendants as would necessitate the 
grant of such an injunction as that now 
proposed. 

The result is that this appeal is allowed 
and the order of the Court below dis- 
charged. The record will be sent down 
at once and the Subordinate Judge direct- 
ed to take up the suit for early disposal. 
The costs of this Court as also of the 
Court below will abide the result of the 
suit. We assess the hearing fee at two gold 
mohurs. 

The amount deposited by the defendants 
in this Court will be transmitted to the 
Court below to be invested in Government 
securities and retained in that Court till the 
disposal of the suit. 

V.B./R.K. 

Appeal allowed. 


(4) (1846) 2 Ph. 44 = 1 Coop. Temp. Cott. 3. 
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Loke Nath Singh and o/^ers— Defend- 
ants — Judgment-debtors — Appellants. 
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Gaju Singh and Plaintiffs — 

Decree-holders — Respondents. 
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Second Appeal Nos, 222 and 311 fco 327 
of 1912, decided on 19th August, 1915, 
from the decisions of Dist. Judge, Patna’ 
dated 11th March, 1912. 


(®) Decree— Setting aside — Compromise de- 
to compromise not entitled to appeal 

* not joined in compromise competent 
to appeal. 

A person who is a party to a compromise can- 
not challenge the validity of the consent decree 
by way of appeal, but the party to the suit who 
has not joined in the compromise is competent 
to appeal against the decree if he has been pre- 
judiced it hereby. [p. c. 2.J 

(b) Linutation Act (9 of 1908), Art. 182— 
Decree against one set of defendants on contest 
—Against another set by consent— Appeal against 
whole by contesting set— Execution— Limitation. 

In a suit where a decree has been obtained 
against one set of defendants by consent and 
against the other on contest and the contesting 
defendant appeals against the decree and there- 
by the validity of the entile decree is in con- 
troversy in the appeal, the decree-holder Is en- 
titled to the benefit of Clause 2 of Article 182 
of Schedule I to the Limitation Act, iqo8, in 
execution of the decree against both sets of the 
defendants. [P. 786, C. 2 &. 787. C. i.] 

Bash Behary Gkose, Jogesk Boy and 
Ganesh Dut Singh — for Appellants. 

Umakali Mukherjee, Biraj Mohan 
A/ojumdav, Suvcndta JCumar Bose and 
Bankim Chunder Mukherjee — for Eespon- 
dents. 

Judgment. - This appeal is directed 
against an order in proceedings in execution 
of a decree for delivery of possession of 
land made on the 17th September, 1903. 

The question is controversy is, whether an 

application for execution of this decree 
made on the 7th May, 1910, is barred by 
limitation. The Courts below have con- 
currently held that the application is not 
barred. We are now invited by the judg- 
ment-debtors to hold that this view is 
erroneous in law. For the determination 
of the question raised before us, it is neces- 
sary to recapitulate the essential facts 
which are all admitted. 

The plaintiffs sued two sets of persons 
who may be called ^ and B, for recovers^ 
of possession of land, A petition of compro- 
mise was filed on behalf of some of the 
defendants. The Court came to the con- 
clusion that the compromise was operative 
only as regards some of them {A) and gave 
effect to it to that extent. The suit was 
heard on the merits as against all the other 
defendants {B). The result was a two-fold 
decree, drst, for possession as against the 
consenting defendants {A)t without mesne 


profits or costs ; and, secondly, for posses- 
sion against the contesting defendants {B) 
who were made liable for costs and mesne- 

profits. B appealed to the District Judge 
and valued their appeal at the value of the 
subject-matter of the entire property in- 
volved in the suit in the Court of first 
instance. They did not join A as respond- 
ents ; the only respondents to the appeal 
were the successful plaintiffs. The appeal 
was preferred on the 25th January. 1904. 

i-Ue parties, however, agreed to await the 
decision of this Court in an analogous liti- 
gation, which had been brought up here by 
way of first appeal. After the disposal of 
that appeal by this Court, the appeal before 
the District Judge was taken up, and was 
dismissed on the 8th May, 1907, on the 
tooting of the agreement that the parties 
would abide by the decision of the High 
Court m the suit previously mentioned, 
f u P'‘®sent application for execution of 
the decree of the 17th September, 1903 was 
made on the 7th May, 1910. On the 28th 
August, writ for delivery was issued ; and 
It 18 alleged that the decree-holders were 

On f b September. 

On the 29th September, however, objection 

was taken by the judgment-debtors that the 

decree was incapable of execution as the 

t^he Statute of Limitation. The Courts 
below have overruled this contention. On 
e present appeal, the controversy has 
centred round Clause 2 of the third column 
of Article 182 of the Schedule to the Indian 
mitation Act. That Clause provides that 
an application for execution of a decree of a 
Civil Court not provided for by Article 183 
or b. 43 of the Code of 1908 must be 
made within three years from the date 
of the final decree of the Appellate Court 

fk t of the appeal, where 

there has been an appeal. On behalf of 

the judgment-debtors appellants reliance 
^ D ®®° Placed upon the cases of Sreenath 
^•^rogo Nath (1). W/se v. Ba/ Naraifi 
GhxickerbuUy (2). Rur Proshad v. Enayet 
Rossain (3), Baghunath Pershad v. Abdul 
aye (4J Christiana Benshawnv. Benarasi 
(5), Sangram Singh v. Bufharat 
oingh (6), MashiaUun^nissa v. Bani (7) 


(0 (1870)13 W.R. 309. 

(2) (1873) 19 w. R. 30 (F.B,). 

3 (1878)20. L.R. 47f. 

(4) (1887) 14 Cal. 26. 

Cal. 583=22 I. C. 685. 

(6) (1882) 4 All. 36. ^ 

(7) (1891) 13 All. I. 
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and Baitf‘Un /jissa v. S/iams-ud-din (8). 
On the basis o( tbe^^e decisions the argument 
has been founded that us the decree 
holders could have executed the consent 
decree obtained by them against not- 
withstanding the pendency of the appeal 
preferred by B, they could not claim the 
benetib of the Clause (2) of the third column 
of Article 182. The contention in substance 
is that in reality there are two completely 
distinct decrees on the same sheet of paper 
and the fact that an appeal had been 
preferred by B against one of these decrees, 
does nob entitle the decree-holders to an 
extension of time against .-1 in respect of 
the other decree. It is further i3ointed out 
that not only was not an appeal ])relerr 0 d 
against the consent decree, but under the 
law an appeal could not have been preferred 
against that decree. Sir Rash Behary 
Ghose for the appellants has, however, 
drawn our attention to the decisions in 
Mullick Ahmed Zamma v- Mahomed 
Syed (9), Basant Lai v. Nojmunissa 
Bibi(\.b),Gungamoyee\> Shib Sunker (ti), 
Nundun Lai v. Rai Jotjkishen (12), Kristo 
Ohurn Dass v. Radha Chum Kur (13), 
Nurul Hasan v. Muhammad Hasan (H), 
Mxithu V. Chellappa (15) and Gopal 
Ghunder v. Gosain Das Kalay (16). 
Some of these cases are possibly distinguish- 
able, but it has not been disputed that from 
the others a rule is deducible which would 
negative the contention of the api)ellants. 
On behalf of the respondents, reliance has 
been placed particularly upon the cases of 
Badi-unmissa v. Shams-ud-din (8), Gopal 
Ghunder v. Gosain Das (16) and Ashfaq 
Husain v. Gauri Sahai (17), which, it has 
been contended, negative the position taken 
up by the appellants. 

It is not necessary for our present purpose 
to determine the true scope and meaning of 
the term ^appeal’ as used in Clause 2 of the 
third column of Article 182 ; upon that 
matter there has been divergence of judicial 
opinion. While a narrow view was taken 
in some of the cases already mentioned, a 
wider interpretation was placed upon the 
torm in the cases of Abdul Rahiman v. 

f8) (1895) »7 AU. 103. 

(q) (1881)6 Cal. 194. 

(10) (1884) 6 All. 14. 

(11) (18-9) 3C. L. R. 430. 

(12) (1889) 16 Cal. 598. 

(13) (*892) 19 Cal. 750. 

(14) (1886) 8 All. 573. 

Us ) (1889) 12 Mad. 479. 

(16) (1898) 25 Cal. 594. 

Uy) (* 911)33 All. 264=9 1- c. 975=38 I. A. 
37 • C*), 


Moulin Saiba (18), Sliuram v. Sakha- 
ram (iy),V’ira/'a(//mi:a v. Poimanu 

ma/ (20) and Kristnama v. Man^aur 
mal ( 2 I). In these oases the position was 
maintained that time ran against the decree- 
holder from the date of the final decree in 
the appeal, irrespective of the question 
whether the appeal did or did not imperil 
the decree whereof e.'iecution was ultimately 
sought. We do nob propose to enter upon 
an examination of this wide problem for two 
reasons; lirsf, because, even if the view be 
maintained that a decree-holder is entitled 
to the benefit of the extended time contem- 
plated by Clause (2) of Article 182 only 
when the decree whereof execution is 
sought, is imperilled by the appeal, the 
position taken up by the appellants cannot 
be sustained ; and second/y, because the 
contention of the appellants must fail 
in view of the decision of the Judicial 
Committee in Ashjaq Husain v. Gauri 
Sahai (17). 

As regards the first point, it is clear that 
although a person who is a party to a 
compromise cannot challenge the validity 
of the consent decree by way of appeal, it 
is competent to a party to the suit, who 
has not joined in the compromise, to 
appeal against the decree if he has been 
prejudiced thereby. This has been recog- 
nised in suits for partition of joint properties 
whore a decree has been made by consent 
of some only of the parties to the litigation: 
Nityamoni Dasi v. Gokul Chandra 
Sen (22). It is also clear that circum- 
stances may be imagined in suits of other 
description, for instance, suits for contribu- 
tion or even suits for possession of joint 
property where, in the event of a compro- 
mise amongst some only of the parties to 
the litigation, another/person, a party to the 
suit but not a partyyto the compromise, 
may challenge the decree by way of appeal 
on the ground that he has been prejudiced 
thereby. In the present instance, we have 
the unquestionable fact that the contesting 
defendants did prefer an appeal against the 
entire decree. In that appeal, there was, 
to use the language of the decision in 
Ramachandra Gopal v. Antaji Vasu- 
dev (23), the chance or risk of the Appel- 
late Court modifying the decree of the trial 


(18) (1898) 22 Bom. 500. 

(19) (1909) 33 Bom. 39= I I. C. 459. 

(20) (1900) 23 Mad. 60. 

(21) (1903) 26 Mad. 91. 

(22) (1911)91.0. 210. 

(23) (*903) 5 L. K. 735- 
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Court, The entire decree was under appeal 
and was in peril. It is worthy of note that 
the contesting defendants were in a manner 
constrained to appeal against the entire 
decree. The plaintiffs sought a decree for 
ejectment of the defendants ; the relief 
claimed was a joint decree against all of 
them. The result of the consent decree 
and of the decree on contest was that there 
was a decree for possession in favour of the 
plaintiff’s against all the defendants, but 
against some, the decree was by consent 
while against others, it was on contest. The 
decree did not define the precise position of 
the defendants who bad entered into the 
compromise. Jt did not specify their share 
in the property if they were in joint posses- 
sion ; if they were in occupation of demar- 
cated plots, the decree did not define such 
portions. The result was that the decree, 
though made by consent as to a portion and 
on contest as to the remainder, was still a 
joint decree, in the sense that, if maintain- 
ed, it entitled the plaintiffs to recover pos- 
session of the entire property in dispute from 
all the defendants jointly. The contesting 
defendants appealed against this decree. As 
the decree did not define theirposition, they 
were bound to appeal against the whole 
decree. It is thus plain that the validity 
of the entire decree was in controversy in 
the appeal, and from this point of view, 
the plaintiffs-decree-holders would un- 
doubtedly be entitled to the benefit of 
Clause 2 of Art. 182. Gopal Ghunder v. 
Gosain Dan (16)and Baid un-nissa v. Shama- 
ud~din (8). Some stress has been laid 
upon the decision in Christiana Benshawn 
y . Benarasi Proshad (6), which is clearly 
distinguishable and is of no assistance to 
the appellants. In that case, there were 
two distinct decrees, one in favour of some 
of the defendants against the plaintiff, the 
other in favour of the plaintiff against the 
other defendants. An appeal was preferred 
against the latter portion of the decree ; 
that appeal did not and could not imperil 
the other portion of the decree. In these 
circumstances, the decree*holder was rightly 
held not entitled to the benefit of Clause (2) 
of Art. 182. Nor is the decision of the 
Judicial Committee in Batuk Nath v. 
Munni Dei (24) of any avail to the apel- 
lants. In that case, there was no decree of 
the Court of Appeal, because the appeal 
preferred to the Judicial Committee never 



came up for disposal by their Lordships 
The appeal was dismissed by the Eegistrar 
for non-prosecution, and it was ruled that 
the order of the Eegistrar was not a decree 

of the Court of Appeal. 

As regards the second point, namely, the 
effect of the rule deducible from the deci- 
sion of the Judicial Committee m Ashfaq 
Htisain v. Gauri Sakai (17), we are of 
opinion that it is completely destructive of 
the contention of the appellants. There a 
joint decree for a sale of land was obtained 
by the plaintiffs against the defendants, 
ihe decree was ex parte against one of the 
defendants and was on contest as against 
the other. The person against whom the 
decree had been made ex parte took steps 
to have the decree vacated in so far as she 
was concerned. The decree, however, 
remained untouched as against the other 
defendants.^ Ultimately, the suit was re- 

person at whose instance 
1 ad been re-opened, and a decree was 
ffia e against her which was confirmed 
on appeal. It was ruled that the decree- 
holders were entitled to the benefit of 

182, not only against 
e defendant at whose instance the case 
had been re-opened, but also as against the 
defendants against whom a decree had been 
made on contest in the first instance. The 
Judicial Committee pointed out that the 
plaintiffs were entitled to a joint decree 
against all the defendants, and that the 
decree originally made was merely a step 

of that ultimate object, 
so that time ran as against the decree-holders 
fiom the date when the final decree was 
made. In the case before us, the plaintiffs 

were entitled to a joint decree against all 

toe defendants. On appeal by the contest- 
ing defendants, the entire matter was re- 
opened. When the appeal was dismissed 
m the end, the decree of the trial Court 
stood confirmed; it is clear that the plain- 
tiffs were entitled to wait till the final decree 
had bean made in their favour. If this view 
were not taken, the plaintiffs might find 
themselves in a position of considerable 
embarrassment, as an attempt to execute 
against the consenting defendants alone a 
decree which did not define their liability, 
might lead to obvious complications. In our 
opinion, the plaintiffs were not bound to 

execute the decree till the final disposal of 
the appeal. 

We hold accordingly that the view taken' 
by the Courts below is correct and that the' 
application for execution is not barred byj 
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limitation. We may add that on behalf of 
the appellants, Babu Joges Chandra Roy 
candidly admitted that the justice of the 
case was entirely with the respondents and 
that it was iniquitous on the part of the 
appellants, who had consented to a decree 
against themselves, to urge every conceiv- 
able objection against the execution of that 
decree. In that estimate of the merits of 
the case, we entirely agree. 

The result is that the decree of the 
District Judge is affirmed and thisappeal dis- 
missed with costs. We assess the heai-ing- 
fee at one gold mohur. 

Similar orders will be drawn up in each 
of the other appeals which will consequently 
be dismissed with costs, one gold mohur 
in each case. 

V.B./R.K. 

Appeals dismissed. 
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Mookerjee and Richardson. JJ. 

Hera Lai Boy Chowdhury — Plaintiff — 

Appellant, 

V. 

Lokenatha Shaha and others — Defen- 
dants — Respondents, 

Second Appeal No. 3032 of 1912, decided 
on 18th February, 1915, against the Decree 
of Sub- Judge, Barisal, dated 26th June, 1912. 

(a) Easements Act (5 of 1882), S.^ 7 No 
Mietneat can be acquired by building of 
lauinet. 

Where the plaintiff along with some of the 
defendants erected latrines on land which . did 
not belong to them, and used them for a long 
series of years and thereafter claimed a right of 
easement : 

Heldy that no question of easement arose in 
the case, tor an easement of this description 
was unknown to law and the Court would not 
create a new species of easement. Keppell v. 
Bailey. 2 Myl. & K. 517 and Hill v. Tupper, 2 H. 
& C. 121, ref. to. (P. 787. C. 2.] 

(b) Civil P. C. (8 of 1908), O. 6, R. 17- 

Where claim by adverse possession would be 
made but has not been made— Piaiatiff 
^aimot be allowed to set up ao inconsistent 
claim. 

Where, as in the present case, the act of the 
plaintiff was in the nature of trespass and it 
might perhaps have been open to him to contend 
that he had acquired a good title to the disputed 
property by adverse possession, but where no 
such claim was set forth at any stage of the 

litigation : 

Held, that the plaintiff could not be permitted 
to make a case inconsistent with the title 
alleged in the plaint and that the relief sought 
could D6t be granted. [P. 787, C. 2.I 


Alohcndra Nath Bay and Brojendra Nath 
Chatterjee — for Appellant. 

Jogesh Chandra Boy, Biraj Mohan 
Mozumdar and Asita Banjan Ghose^iov 
Respoudents 

Judgment. — This is an appeal by the 
plaintiff in a suit for enforcement of right 
of easement of a novel description. The 
case for the plaintiff' is that he, along with 
some of the defendants, had erected three 
privies on the disputed property, that they 
had used the latrines for many years past 
and that on the oth February, 1908 the 
latrines were wrongfully demolished by the 
defendants who also raised on obstruction 
across the path which led to them. The 
claim was based on prescription, on implied 
grant and on necessity. The Subordinate 
Judge has dismissed the suit on the ground 
that an easement of this description is 
unknown to the law ; he has also found 
that no grant can be implied in the 
circumstances of the case, that the alleged 
necessity has not been established, and 
that if the latrines were restored, they 
would constitute a nuisance to the residents 
of the neighbourhood. In our opinion, the 
view taken by the Subordinate Judge is 
manifestly right. 

If, as is alleged by the plaintiff, he along 
with the defendants erected latrines on land 
which did not belong to them, and used 
them for a long series of years, no question of 
easement arises. An easement of this des- 
ciiptiou is unknown to law, and it is well 
settled that the Court will not create a new 
species of easement \_Keppell v. Bailey (1), 
and Hill v. Tapper (2) ; Laws of England, 
edited by Halsbury, Volume XI, S. 500]. 
In the present case, the act of the plaintiff 
was in the nature of trespass and it might 
perhaps have been open to him to contend 
that he had acquired a good title to the 
disputed property by adverse possession. 
No such claim, however, has been set forth 
at any stage of the litigation, and he cannot 
now be permitted to make a case inconsis- 
tent with the title alleged in the plaint. In 
our opinion, the relief sought cannot pos- 
sibly be granted. 

An application has finally been made to 
this Court for leave to withdraw the suit so 
that the plaintiff may have a fresh chance 
of litigation. We are of opinion that this 
application should not be granted. The 
Subordinate Judge has pointed out that 


(1) 2 Myl. & K. 517. 

(2) (1863) 2 H. & C. 121. 
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there are Municipal latrines in the neigh- 
bourhood, and it is eminently undesirable 
that the plaintiff should have further 

opportunity to press an entirely unfounded 
claim. 

The result is that the decree of the 
Court below is affirmed and this appeal dis- 
missed with costs. 
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Appeal dismissed 
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Mookerjee and Eoe, JJ. 

Bamnath Gaj/oi— Plaintiff -Appellant. 

V. 

Pitambar Deb Goswami —Defendant— 
Eespondent. 

First Appeal No. 59 of 1912, decided on 
24th August, 1915, from the Decree of Sub- 

Judge, Sibsagar, dated 18th December 
1911. 

(a) Partnership— Coastitutioa of. 

A partnership is constituted whenever the 
parties have agreed to carry on a business or 
to share the profits in some way in common. 

(b) Partilionship— Rights of partners to pur 
cfaase partnership property. 

A partner is entitled to purchase partnershin 
property, provided there is full di.>clo^ure, and 

the parties are at arm’s length. It is only where 
the real truth ts concealed and the facts are 
not disclosed that one partner has a legitimate 

grievance against the other. [p. , j 

(c) Accounts— Accounts partly scttled-AcUon 
for balance of settled account maintainable. 

An action for the balance of a settled 
account would not be restrained merely because 
there were other unsettled accounts between 

[P. 790, C. I & 2.) 

(d) Contract Act (9 of 1872), S 180 -Bailor or 
bailee entitled to sue wrong doer for depriva- 
tion or ujury to chattel. 

Under S. iSoof the Contract Act either the 

a suit against 

a third person for deprivation or injury to 
chattel bailed, the latter by virtue of his posses- 
sion, the former by reason of his proptrty. 

m 7 • 7 ^ 790. C. 2 .] 

1 araktshore Chaudhiiri, Brajalal 
Chakraharty, Hirendra Nath Ganguli and 
Kshitis Chandra C;taA;ra5ar/^— for Appel- 
lant. 

Biraj Mohan Mojumdar, N. G. hardolai 
and Probodh Kumar Das —lot Eespondent. 

Judgment. This is an appeal by the 
plaintiff for recovery of eight elephants or, 
m the alternative, of their price. The facts 
material for the determination of the rights 
of the parties lie in a narrow compass, and 


may be briefly narrated. The defendant 
the Gossam of Garamur Satra, took a 
^ase from Government of the Dayang 
Dhausir. Mahal No. 6 in the di/trict 
of Sibsagar for the purpose of catching 
elephants during the years 1909-1910 

fono ■ 0° the 3rd July, 

1J09, the defendant took the plaintifif 

as a partner in the venture, and the 

terms settled between them are set out in 

a letter of that date written by the defend- 

ant to the plaintifif. The contract was 

subsequently embodied in a formal deed of 

1 24th November, 

■ ^h® substance of the arrangement 
was that the plaintifif became a partner to 
the extent of a half share, and was autho- 
rised to manage the works, such as building 
stockades, catching elephants, Ac. It was 
fuuher agreed that at the time of the sale 

wnnii elephants, the plaintifif 

It, f to the defendant, so 

that the sale might be conducted in the 

presence of a representative of the latter. 

rhe plaintiff was made liable to pay a half 

insTI Z*"® *'®®®se fee in four equal 
nstalments. The elephants were captured 

in fave places during the first three months 

H . r aV Eungma, Bokajan, 

Hazdt Ah stockade at Depupani. Itonia 

stockade at Depupani. Two methods were 

adopted for capture of the elephants. 

Ilenk or tbe noosing of wild 

e ephants by makouis mounted on tame 

elephants and khedasikar i.e., the driving 

®‘®Pi'*‘o‘® ‘oto a stockade. With 
re ard to melalasikar, two sets of persons 
had mterest m the elephants captured, viz.. 
the makaldarz or licencees from Govern- 

® °“®-f°"th share and the 
t “’®°'^"8rs of tame elephants, 

who had the remaining three-fourths share. 

As regards khedasikar, three sets of persons 
had mterest m the elephants captured, «>.. 

aLZ who had one-fourth, th^ 

rz/ > of the stockades who 

nwnoi-o An ®,^'''^®’ “'“‘J the kunkidars or 
taT-r/hn°^ m oloptants employed to 

ho had the remaining one-fourth share. 

mant “‘® preliminary state- 

conM h ®,^‘*'^® i'O “ elephant captured 
rauld be transferred only with the assent of 

1 the peraons who possessed an interest in 

the animal. It may also bo -i^ded that it 

IS customary to allot to the lessee of the 

makal the biggest elephant caught if the 

operations are exceptionally successful ; and 
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the defendant in this case was particularly 
anxious to secure an elephant worthy of 
his position. Animals were captured, as 
we have said, during the first three months 
of 1910, and the evidence shows that 
they were valued and sold, some to 
strangers, while others were taken by one 
or other of the parties interested in the 
capture. On the 28th February, 1910, a 
tusker six feet nine inches high was captur- 
ed, was marked down to the Gossain as 
worthy of his position, and was actually 
delivered to him in the first week in April ; 
its value, Rs. 1,500, was debited in the 
account against the defendant. About this 
time, the defendant discovered that another 
tusker eight feet three inches high had been 
captured on the 25th March in the Hazat 
Ali Stockade and had been marked down to 
the plaintiff. The defendant resented this 
and he appealed to the plaintiff and his 
brother to let him have this elephant for 
the sake of his dignity. This reciuest passed 
unheeded and the plaintiff removed with 
eight of the newly caught elephants and 
with others belonging to himself to Akboy 
Phutya, about 50 miles distant from the 
depot at Yamguri, where all the captured 
elephants were brought. The defendant, 
thus baffled, sent information to the Police 
that the plaintiff was absconding with 
elephants. The result was that the Police 
intervened and attached the elephants ; one 
was sold while under attachment, and 
seven others were made over to tho agent 
of the defendant on the 13th May, 1910. 
Attempts at a settlement proved abortive, 
and on the 1st October, 1910, the plaintiff 
commenced this action for recovery of the 
elephants taken away from him or for their 
value. The defendant resisted the claim 
mainly on the ground that plaintiff had not 
acquired an absolute and exclusive title to 
the animals, that he had no eoforcible 
claim till the partnership accounts were 
adjusted, and that if the accounts were 
settled, it would be found that a large sum 
was due from the plaintiff to the defendant. 
The Subordinate Judge has dismissed the 
suit. He has held that in the suit as 
framed, the partnership accounts could not 
be adjusted, and that till the accounts 
between the parties were adjusted, the 
plaintiff was not entitled to relief. 

The plaintiff has appealed to this Court 
and has contested the grounds for tho 
decision of the Subordinate Judge; he has 
also suggested that, if necessary, leave 
should be granted to amend the plaint and 


to convert the suit into one for partner- 
ship accounts, so that tije rights and 
liabilities of the parties might be investi- 
gated and determined. 

We may state at the outset that there 
is no room for controversy that the plain- 
tiff and the defendant were partners, for 
as Sir Montague Smith said in MoilwOt^ 
A/arch d Co. v. Courl of Wards (i). a| 
partnership is constituted whenever the^ 
parties have agreed to carry on business 
or to share the profits in some way in 
common: Poo/ey v. Driver (2). What 
then was the position of the parties as 
partners in this venture ? It is plain 
from the evidence that the accounts of 
the captures in the different places were 
made up separately i.e., stockade by 
stockade. Consequently, if it be found 
that the accounts of one stockade have 
been finally settled, it cannot be main- 
tained that the rights of the parties in 
the elephants captured there, remained 
undetermined because the accounts of 
some other stockade had not been finally 
adjusted. Now the eight elephants in 
dispute as described in Schedule 8 to the 
plaint were captured as follows four. 
Nos. I. 4, 5 and 8 at Rungma and 

Bokajan, three Nos. 2, 6 and 7 in the 
Itonia stockade, and one, No- 3 at the 
Hazat Ali stockade. As regards the 
Rungma and Bokajan elephants, we may 
state at once that the accounts were not 
finally settled. The oral evidence suggests 
that the agent of the defendant was 
present, made up an account and signed 
a book ; these are not produced by the 
plaintiff and Malli Ram, the agent, 

was indeed not even cross-examined with 

regard to these accounts. There is no 
trustworthy evidence to show that the 
prices fixed by the plaintiff for elephants 
caught in these stockades were ever sub- 
mitted to the agent of the defendant 
for approval. There is, on the other 
hand, indication in the evidence that 
the Rungma and Bokajan stockades were 
worked solely by the plaintiff. It is 
impossible for us to hold that the plaintiff 
has acquired sole ownership to the ele- 
phants captured at Rungma and Bokajan. 
This portion of the claim cannot possibly 
be sustained and we did not, indeed, 
think it necessary to hear the respondent 
on this part of the case. 

(1) (1872)18 W. R. 384(1*. C.). 

(2) ^1876) 5 Ch. D. 458. 
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Ue have next to deal with elephant 
No. 3 captured in the Hazat Ali stockade 
and elephants Nos. 2, 6 and 7 in the 
Itonia stockade. In each of these cases 
he evidence, in our opinion, proves 
that complete title had vested in the 
plaintitt. There was a sale in each 

instance with the concurrence of all the 
parties interested in the animal and the 
price fixed was approved on behalf of 
the defendant by Gopal Bhuyan and 
Maiiram Khatomal, who was unques- 
tionably the representative of the Gos- 
sain as contemplated by the deed of 
agreement. The only question is, whether 
the plaintiiT is debarred of his remedy 
because there has not been a complete 
adjustment of accounts. It is plain that 
a partner is entitled to purchase partner- 
ship property, provided there is lull 
disclosure and the parties are at arm’s 
length. It IS only where the real truth 
IS concealed and the facts are not dis- 
closed that one partner has a legitimate 
grievance agains't the other: Zinnne v 
English (■;,) And Imperial Mercantile Credit 
Association v. Coleman (4), Indeed, if 
this principle were not adopted, the 
transaction might not only be fruitless 
but end in loss to the parlies. Elephants 
captured cannot be forthwith sold to 
strangers, and there is no reason whv 
each partner should not be allowed to 
take some of the animals if the trans- 
action IS perfectly fair and they are 
agreed as to the prices. We are of opinion 
that the title of the plaintiff cannot 
be assailed merely on the ground that 
he h^ purchased partnership properties ; 
he did so with the assent of all the 
persons interested in the animals, and 
his purchase was in no sense in contra- 
vention of the terms of the deed of 

why the plaintiff shopld be denied 
relief, because all the accounts had not 
been adjusted ? The acquisition of an 
absolute title to the four elephants men- 
tioned, was not contingent upon the 
adjustment of all the accounts of the 
partnership. In this situation, the 
principle formulated by Lord Cottenham 
n Eowson v. Samuel (3) applies, vie , 
that an action for the balance of a 
settled account would not be restrained 
imereiy because there were other unsettled 
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accounts between the parties. In the' 
present case, there are no: even cross-' 
demands ; the defendant has not chosen 
sue the plaintiff for adjustment of the 
partnership accounts, and he cannot 
mvite the Court to assume that Ihe 

balance of that account would be found 

to be in his favour. Reference may be 

Ir Jtl: ( 6 ) Ther^ the"" 'd 

A * "uere the pendency of an 
ihp h f P^^'^'iership account upon which 
the balance was in dispute, was held to 

executfo'^^'^"'^ an injunction to restrain 

“ judgment which had 
been obtained upon a note given for a 

balance upon a former settlement. In 

tme ol"" and indefeasible 

title to the elephants mentioned ; he was 

m lawful possession of them ; he was 

def’end^'^ 1°^ Possession, because the 

totinn authorities in 

obtain r information, and thus 

obtained possession of the animals. We 

TfThe «g"rds one 

evidence argued that the 

not himtp '^as 

Ton ^ another per- 

the suit ^ "^“ntention in substance is that 

conl7h .'■«P«« of such elephants 
could be maintained only by the person 

made. There is no foundation for this, 
trfcTAct’ ^"^ian Con- 

denrives P0«on 

deprives the bailee of the use or pos- 
session of the goods bailed or does tLm' 

LeVX^ed*^^ entitled to use 

uLS inTk rf "light have, 

been m ^d^ bailment had 

the baTtcc ■ "i^Jer the bailor or 

third n bring a suit against a 

in urv ^ deprivation or 

to^ what conforms 

EnZnd fSt law in 

ra! Bailments. S. 93-F, 

\Ttl6S V« -1 T ^ 

Trr j ' 7 ' and Jtffrtes v. 

(jTQdt \V BStCTil Rdilw/iv C'n (Sl^ A 

«;a{d Ks, I> 00. As was 

Williams ( Barke in Manders vj 

clear P^°P°aition can be morej 

action in re "battel may maintain anj 

the lauerbrvirtue If 'hi* “ 

1 Virtue ot his possession,! 


(3) (1874J i8 Eq. 524. 

(4) 0873 ) 6 H. LfiV 

is) (1841) Cr. & Ph. i6i. 


(6) 0792) I Anstruther CO. 

(7) (1832) 6 Bligh (n S ) 

(8) 0856 ) 3 EI.®&S:sU''- 

(9) (> 849 ) 4 Exch. 33 g. 


Kalyan Singh v . Kam 

(the former by reason of his properti'* 
We hold accordingly that the plaintiff 
is entitled to the value of the four 
elephants Nos. 2. 3, 6 and 7. But we are 
not prepared to allow him a decree for 
the sums claimed as expenditure for 
tending and training the animals ; there 
is no satisfactory evidence in support of 
this claim. 

The result is that this appeal is 
allowed in part and the decree of the 
Subordinate Judge modified. 1 he plain- 
ti5 will be awarded a decree for 
Rs. 4,600 ; this sum will carry interest 
at 6 per cent, per annum from the dale 
of the institution of the suit to the date 
ci(f realisation ; we observe that the plaint 
does not include a claim for interest 
antecedent to the suit. Each party will 
receive and pay costs in proportion to 
his success and defeat in both the Courts. 

V.B./R.K. 

App^l allowed in part\ 
Decree modijied> 
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Chapman and Richardson, JJ. 
Kalyan Singh and others — Plaintiffs 
Appellants. 

v. 

Bam Gulam Singh and o/?iers— Defend- 
ants — Respondents. 

First Appeal No. 12 of igis* decided 
on 4th June, 1915* against the Decree of 
Sub-Judge, Monghyr, dated 14th August, 

1912. 

Civil Procedure Code (5 of 1908), O. 9, R. 8 
DitmiMal under R. 8 bars fresh suit. 

Where the dismissal of a suit takes place 
under .the provisions of S. 102 of the old Code 
(P. 9, R. 8 of the new Code), the plaintiffs are 
precluded under O. 9, R. 9, (S. 103 of the old 
Code) from bringing a fresh suit on the same 
cause of action. [P. 791, C. 2 & P. 792. C. i.j 

Kali Kinhar Chakravarti ~ ior Appel- 
lants. 

Joges Chandra Boy and Haradhan 
Chatterjee — for Respondents. 

Ciiajpm^^n, J. — This is an appeal from 
a judgment of the learned Subordinate 
Judge of hlonghyr, dated the 14th 
August, 1912. The suit was brought by 
the plaintiffs who are the appellants to 
,thip Court, to recover possession ,pf 
.9€irtain lands — a ^are in a paiti called 
Bpsi Sing’s patti. This prpperty was 
'leased out ,by the plaintiffs |by a ,docu- 
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ment dated the 1st March, 1889 to one 
Mr. HoHway for a term of nine years and 
on the same day Hollway sub let the 
property back to the plaintiffs. On the 
i6th January, 1893, Mr. Hollway granted 
a lease of the properly to the defendants, 
the defendants, therefore, dispossessed 
the plaintiffs. The plaintiffs then brought 
on the 27th September, 1894, a suit 
(No. 95 of 1S94) asking for possession of 
the property, the subject'matier of the 
suit, namely 105 bighas 24. cot/as of land. 
The suit was decreed by the Court of first 
instance and the plaintiffs then obtained 
possession of the property in execution. 
On the 4th September, 1896, the defend- 
ants preferred an appeal to this Court 
against that decree. In May, 1897 that 
appeal was allowed and the defendants 
applied to be restored to possession in 
execution of the High Court s decree. 
The plaintiffs objected that the lease 
under which Hollway held the property 
had expired ; but the Court held that it 
could not go into such a matter in the 
execution proceeding. An appeal was 
then filed to this Court against the latter 
order and the plaintiffs had also prior 
to the filing of that appeal instituted a 
regular suit against the defendants, being 
Suit No. 3S9 of 1900. 1 his Court dismiss- 
ed the appeal against the refusal of 
the learned Judge to allow this question, 
which was raised by the present plain- 
tiffs, to be gone into in execution, the 
Court remarking that the present defend- 
ants undertook that neither the pro- 
ceedings for restitution nor the fact 
that the previous suit brought by the 
appellants (No. 359 of 1900) was subse- 
quently dismissed for non- prosecution on 
the 5th March, 1903, should in any sense 
be treated as a bar to any fresh suit 
which the present appellants might be 
advised to institute in relation to the 
disputed property. The question is 
whether the Court could place such a 
condition upon the respondents. It 
seems to me it could not. The decree in 
Suit No. 359 of 1900 shows that the 
case was one where the dismissal took 

place imdex the provisions of S. 102 of 

the old Code of Civil Procedure which 
corresponds with O. 9, R- 8 of the new 
Code. That being so, the plaintiffs were 
precluded by law, that is under S. 103, 
from bringing a fresh suit on the same 
cause of action. No Court 141 its judg- 
ment can say that, in a future suit, 
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S. 103 should not operate as a bar to 
the plaintiffs’ suit. The real truth is 
that the plaintiffs ought to have applied 
in the manner provided by S. 103 of the 
old Code to set aside the order of dis- 
missal of Suit No. 359 of 1900, and the 
order of the Court saying that the fact 
that the suit had been dismissed for non- 
prosecution should not be treated in any 
sense as a bar to any fresh suit, is 
obviously obiter and not binding upon 
the defendants. It is an unfortunate 
position no doubt but we cannot give the 
go-by to S. 103 of the old Code of Civil 
Procedure. That section is manifestly a 
bar to the present suit. 

Whether or not the plaintiffs can now 
have their appeal revived against the 
refusal of the learned Judge to go into this 
question in execution, which was dealt 
with by the judgment of the 12th P'eb- 
ruary, igo6, it is not necessary for us to 
consider. All that we say in this case is 
that the farmer dismissal of Suit No. 359 
of 1900, is a clear bar to the present suit 
brought by the plaintiffs. The result, 
therefore, is that, though for different 
reasons, J concur in the result arrived at 
by the learned Judge of the Court below 
and dismiss the appeal. As this point 
is one for which the plaintiffs themselves 
are not responsible, I think there should 
be no order for the costs of this appeal. 

Rich&rdson^ agree. 


A widow 


^ larger power of disposition for 
rehgious or chantabJe purpo5es or for purposes 
which are supposed to conduce to the spiritual 
welfare of her husband than what she possesses 
for purely worldly purposes. [P. 793, c. 1 & 2,j 

(c) Hindu Law- Widow - AJienatioo—Dis 
position for Jegd necessity for worldly purposes 

fished **^®"*°‘*®“ spiritual welfare— DisUn 

distinction between legal necessity 

Irn ^ purposes on the one hand, and the 
promotion of the spiritual welfare of the 

and within proper 
nrnn!r f alienate her husband’s 

of religious acts 
5 >upposed to conduce, to his spiritual 

r^lVa ^ ‘ alienate small portion of estate for 
religious purposes. 

“ »idow, daughter or mother, is enti- 

her h.nf f the estate in 

her hands for religious purposes. [B. 794 C. i.] 

DoliL^*#‘*“ — Widow — AUenation-Dis- 

““d u »f -"k 

consprrlt'*'^ Hindu Law the excavation and 

mertt anra h"" ^ religious 

. a disposition made by a widow for 

such a purpose is lawful, valid and proper. 

*:f'::';:Widow-Alienalioa-Extent 

ofalienation— Validity— Illustrated. 

An alienation of an area slightly over two 

X'Jman. a ^vid';>w for the 

meri- i*; n ^ ''ork of recognized religious 
men., is not unreasonable in extent. 

7- , . -r 795 . C. 2.j 

iacAwj Narayan Singh and Sivandan 
Boy-tor Appellants. 


V.B./R.K. 


Appeal dismissed 
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Mookerjee and Newbould, JJ. 
Khub Lal Singh and another — Plain- 
tiffs— Appellants. 

V. 

Ajodhya iffwscr- Defendant— Respon- 
dent. 

Second Appeal No. 1113 of 1913 
decided on 17th August, 1915, from the 
Decree of Dist. Judge, Gaya, dated 
i2th December, 19x2. 

(a) Hindu Law— Widow —Alienation— Vali- 
dity of — Necessity — Test of. 

Where a deed by a limited owner with quali- 
fied power of alienation is impeached, the test 

is, IS the transaction fair and proper, lawful and 
valid and justified by Hindu Law; necessity is 
only one of the phases of the test of propriety. 

[P- 793. C. lO 

(b) Hindu Law-Widow-Alienation -Power 

POM*”***'*’” f.Iigione or cbaritable pnr- 


- - * . ...la jriannar Frasad Singh 

—for Respondent. 

Judgment.— The subject-matter of the 
litigation which has culminated in this 

property admittedly 
included in the estate of one Syamlal 

Wisser who died in 1889. He was 

succeeded by his widow Puna Koer, who. 

oermano ^t”i*^ ’^ 99 . granted two 

the^e^r^ disputed land to 

Koer H «nts. Puna 

forr th (Jntheaoth May, 

father^ whose paternal grand' 

svam al M***" ‘’^°‘her of the father of 
^iisser, instituted this suit for 

Te haTs° P°®"«sion on declaration that 
sien l“‘=.‘=®«ded to the estate as rever- 
o^ry heir and was not bound by the 

The riM " H granted by the widow, 
irroond ‘he claim on the 

g ound that the transactions impeached 

Law and justified by Hindu 

Iv fonnH rb concurrent- 

y found that the leases had been grant- 
ed to raise money for the excavation and 
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consecration of a tank and for the erec- 
tion of a wall in connection with a temple 
founded by Syamlal Misser shortly before 
his death ; and the evidence shows that 
the premium for the two leases, namely, 
Rs. 528 was applied for the afore- 
said purpose. The Courts below have, 
however, decreed the suit, in the view 
that the excavation and consecration of 
the tank and the erection of the wall 
were not legal necessities. On the present 
appeal by the defendants, we have been 
invited to hold that the objects specified, 
justified the alienations which are conse- 
quently operative against the inheritance 
in the hands of the reversionary heir. 

The test in cases of this description, 
where a deed by a limited owner with 
qualified power of alienation is impeach- 
ed, is, whether the purpose for which the 
alienation was made was proper or legiti- 
mate. The limits of this power were 
defined by Turner, L. J., in a celebrated 
passage in the judgment of the Judicial 
Committee in Collector of Masulipatam v. 
Cavaly Vencaia Narrainpah (i): “The 
widow cannot of her own will alien the 
property except for special purposes. 
For religious or charitable purposes, or 
those which are supposed to conduce to 
the spiritual welfare of her husband, she 
has a larger power of disposition than 
that which she possess for purely worldly 
purposes. To support an alienation for 
the last she must show' necessity.” To 
maintain that in every case where an 
alienation by a limited owner is impeach- 
ed, legal necessity therefor must be 
established to support its validity, is to 
take a narrow and restricted view of the 
scope of the true rule on the subject. The 
test is, is the transaction fair and proper, 
lawful and valid and justified by Hindu 
Law ; necessity is only one of the phases 
of the test of propriety. This is manifest 
from the observations of Sir James 
Colvile in I?aj Lukhee Debea v. Gokool 
Okunder (2), of Lord Davey in Sham 
Sunday Lal v. Acchan Kunwar (-5) and of 
Lord Moulton in Bijoy Gopal Mukerji v. 
Qirindra Nath Mukerji (4). It is un- 
questionable then that the widow has 
a larger power of disposition for reli- 


(0 (1865) 2W. R.6i*=8 M. I. A. 529 (P- C.). 
, (2I (1869) 12 W. R. 47*13 M. I. A 209 
<P. C.h 

(3) (1899) 21 All. 71 = 25 I* A, 183 (P. C.). 

(4) A. I. R. (1914) P. C. 128=41 Cal. 793 = 
23 I. C. 162 (P. C.). 


gious or charitable purposes or for 
purposes which are supposed to conduce 
to the spiritual welfare of her husband 
than what she possesses for purely 
worldly purposes. An exhaustive enu*! 
meration of these religious or charitable 
purposes is neither possible nor neces- 
sary ; but some of them were mentioned 
by way of illustration in an opinion of 
the Pandits quoted with approval by 
Lord Gifford in delivering the judgment 
of the Judicial Committee in Cossinaut 
Bysack v. Hur roosoondry Dossee (5), 

“ religious purposes include dowry to a daugh- 
ter. building temples for religious worship, 
digging tanks, and the like.” 

The Pandits added 

” the widow has a life-interest (in both movable 
and immovable property), and is entitled to the 
enjoyment of the same, and to dispose of the 
same by gift, mortgage, sale, or otherwise, for 
the benefit of her departed husband’s soul, even 
without the consent of her husband’s kinsmen ; 
in so doing, she will observe moderation.” 

We may here refer to some very 
weighty observations, made by Lord 
Gifford, on the mode of determination of 
questions of this character by our 
Tribunals : 

” This being a question purely of Hindu Law, 
great care must be taken in coming to a decision 
upon that subject, in order to prevent the judg» 
ment of English Judges being warped by 
impressions made upon their minds in conse- 
quence of their habitual application of English 
Law and the nature of English decisions to 
which they are accustomed, and to consider in 
what way, a Hindu Court of Justice would 
have decided the point." 

These remarks could hardly have been 
borne in mind in some of the decisions 
quoted before us. It is not necessary 
for our present purpose to enter upon a 
minute analysis of the cases on the 
subject, but reference may be made to 
the decisions in Makoda v. Kuieani (6), 
Bamchunder v. Gungagovind (7), Kartick 
Chunder Chukerbutty v. Gour Mohun 
Boy (8), Bunjeet BamKoolal v. Mahomed 
Waris (9), Bam Kawal Singh v. Bam 
Kishore Das Uo), Ghuraman Sahu v. Gopi 
Sahu (ii), Marmanage Naratn Singh v. 
Bam Gopal Achari (12), Jagjiban v, Deo 
Shankar (13), Kupoor v. Sebak Bam {14), 


(5) (1820) 2 Morley’s Digest 198. 

(6) (1803) 1 Mac. Sel.'Rep. 82. 

(7) (1826) 4 Mac. Sel. Rep. 147. 

(8) (1864) I W. R. 48. 

(9) (*874) 21 W. R. 49* 

(10) (1895) 22 Cal. 506. 

(11) (1909) I I.C. 945 = 37 Cal. 1. 

(12) 09*3) *9 LC. 4^7* 

(13) (1812) I Bor. 394. 

(14) (1816) I Bor. 405. 
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^unnee Lai v. Jussoo us), Gopalla v. 
Narai/ana (i6), Rama v. Banga (17) 

Lakshminarai/anna \- . Dasu {18), lappM- 

V. Garinalla (19). Gudimetla Vancata- 
razu V. -Boi/o-rt {20) and Puran 

Vat V J a, Naragan (2 1). These cases 
generally recognise the doctrine that a 
Hindu widow, daughter or mother is en- 
titled to alienate a small portion of the 
estate in her hands for religious purposes, 
though the actual result reached in 
individual decisions may be open to criti- 
cism upon their special facts. In some 
of these cases, however, a distinction is 
drawn between acts of which the religious 
merit is solely acquired by the female 
heir and acts of which the religious merit 
accrues to the deceased or is shared bv 
the female heir with him. As Prannath 
oaraswati points out, however, in his 
erudite lecture on the Hindu Law of 
Lndowments (page 167), this distinction 
IS not supported by the te.Mts in the case 
of the widow, though it may be valid in 
the case of the daughter or the mother 
According to a te.tt of Vrihaspati quoted 
m the Dayabhaga, Chapter n, S. i. the 
husban^d and wife participate in the effects 
of good and civil actions, and this mutual 
relation is not dissolved by the death of 

Annfh emphasized in 

another passage (Dayabhaga. Chapter XI, 

b. I, Clauses 43 and 44). where it is ex- 
pressly stated that the widow performs 
acts spiritually beneficial to her husband 
from the date of her widowhood, and 
she is enjoined to be assiduous in the per- 
formance of religious duties, because, 
according to a text of Vyasa. she thereby 

conveys her husband, though abiding in 

another world, and herself to a region of 
bliss, lo the same effect, is the Viromit- 
rodaya of Mitra Misra, Chapter III, 
p^rt r S. 3 (Shastri Gulap Chander 
Sarkars translation, page 136), where 
reference is made tp a text of Kalyayana 
which recognises the right of the widow 

to make gifts for spiritual purposes and 
to mortgage or seil so much as is 
sutticient for such purposes, even in reli- 
gious ceremonies that are optional, and a 
Jortiori, in those daily and occasional 
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p 5 ) 0813) I Bor. 55. 

(16) (1850) Mad. S.D.A. 74. 

D7) (1885) 8 Mad. 552. 

(18) (1888) II Mad. 288. 

(* 9 ) U 9 U )34 Mad. 288 = 6 I. C. 240 

(20) (1912) ,6i.c. 139. 

( 21 ) (1882) 4 All. 482. 


ceremonies which are enjoined by the 
Shastras and the omissions whereof entail 
demeru. Phe Viromitrodaya (page 142 

smritu^ar^""' gifts for 

sp ritual purposes as well as in making 

sales or mortgages for the purpose of per 

or temporal point of view, the widow’s 
husband 

husband , the author, in fact, reads the 
injunction as to moderai^ion as restricted 
to improper temporal uses. This view, 
owever, lias not been accepted, and it 

Jortion“o/t“i''^ ^ ‘‘ mpderate 

the W?d ® property of her husband by 
the widow, with a view to his sniritual 

‘a Jagannath’s Digest 

ranslated by Colebrooke. Book I, Ch 5’ 

3, PI. 19s ; Book If, Ch. 4, S. I, PI 2 
& 3 and Book V, Ch. 8, Pi. ,qq). u'he 

world Iv for, 

worldly purposes on the one hand, and 

he promotion of the spiritual welfare ofj 

within proper limits, the widow mavl 
lienate her husband’s property for the 

stir rfo -i 

spiritual 

whlH” f'’®.“e'’‘of these principles. 
What is the position of the parties here ? 

iatr f^r d '' 

raisld Rs t if k '"‘iow 

dal if of f'^o per 

1 .» . ® ‘o excavate Ld 

walls and to complete the 

alls of the temple buildings. The deeds 

eT that her husband had 

enjoined her to carry out the works 
mentioned. These rerii^ic works 

ni.f h,r T ^^^‘tals, as pointed 

Btii Lnl Committee in 

• (22}, are not by themselves conclusive 

MWed'sho Idf ‘*>0 

all -pd should be proved aliunde. But 

obviously, after the death of both Shyam- 

la Misser and Puna Koer. independent 

fhe dd available for 

Iher ff “’0 question, whe- 

iher or not the husband gave any specific 

instruction to the widow.^ As^uL.’^thqn! 

h^pn nr^ ^I'^ged instructions have not 
thp P still the fact remains that 

the widow raised money and applied the 

same for completion of the buildings and 

C.) 38=36 All. 187 
tP. C.). = 23 I. C. 715. ' 
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for the excavation and consecration of 
a tank in connection with the temple. 
The water of the tank would be needed 
for purposes of ablution and worship but 
even apart from this, the excavation 
and consecration of a tank are acts of 
high religious merit, as is authoritatively 
laid down in a series of texts quoted in 
the Jalashaotsargatattwa of Raghunan- 
dan and the Chaturbargachintamoni of 
Hemadri (Uenakhanda, Ch. XIII, 
Asiatic Society’s Ed. p. 1003). Many of 
these texts which extol the religious 
merit of the construction, consecration 
and maintenance of tanks and other 
reservoirs for storage of water, are trans- 
lated by Prannath Saraswati in his tenth 
lecture on the Hindu Law of Endowment. 
We feel no doubt what answer a Hindu 
Court of Justice would have given, if a 
question had been raised before it as to 
the propriety and validity of these acts 
of the widow from the point of view of 
Hindu Law. As Lord Gifford said in 
Cossinant Bysack v. Hurroosoondry 
Bossee (5), it is absolutely impossible to 
define the extent and limit of the power 
of the widow to dispose of her husband’s 
properly for religious purposes, because 
it must depend upon the circumstances 
of the disposition whenever such 
disposition shall be made and must 
be consistent with the law regulating 
such disposition. In the case before 
us, the disposition has been made for the 
performance of a work of recognised re- 
ligious merit and cannot consequently be 
treated as other than lawful, valid and 
proper. 

One other question requires consi- 
deration, namely, whether the alienation 
covers a reasonable portion of the pro- 
perty of the husband of the lady ; 
this, as Lord Gifford said, must be deter- 
mined with reference to the circumstances 
of the particular disposition. The Courts 
below did not direct their attention to this 
aspect of the case, possibly because its 
true bearing on the question in issue 
was not realised ; and it seepted at one 
stage as if a remand might be necessary 
for the investigation of this point on 
fresh evidence. An examination of the 
record, however, shows that there are 
materials sufficient to enable us to come 
to conclusion on the matter. Several 
Other .suits were instituted, aimultane- 
pusly wi^ the present suit, [for .the can- 
cellation of other alienations by Puna 


Koer. These cases show that Shyamlal 
Misser left more than ten hiyhas of land 
and that the area now in dispute slightly 
exceeds two bighas. We are of opinion 
that, in the circumstances of this case, 
the area alienated did not constitute an 
unreasonably large fraction of the entire 
estate. In the case of /iamchitnder v. 
Gungagovmd (7), the Pandits indicated 
their opinion that the widow might 
validly alienate, for religious purposes, 
three-sixteenths of her husband’s property. 
In Churaman Sahu v. Go^i Sahu (i i), the 
gift which was sustained was of a por- 
tion of the estate worth more than one- 
fourth and less than one-third of the 
total value. In these circumstances, we 
are unable to say that the alienation was 
unreasonable in extent. 

The result is that this appeal is allow- 
ed, the decree of the District Judge set 
aside and the suit dismissed with costs 
in all the Courts. 

V.B./R.K. 

Appeal allowed. 
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SHARFUDDIN AND RICHARDSON, JJ. 

Surendra Naraijan Singh — Decree- 
holder— Petitioner. 

v. 

Lachmi Koer and another — Judgment- 
debtors— Opposite Party. 

Civil Rules Nos. 58 and 59 of 1915* 

decided on 9th April, igis. against the 
Decree of Munsif, Katihar. 

Bengal Tenancy Act (8 of 1885), S. 174 
Deposit under S. 174 — Only judgment-debtor 
and not his assignee is competent. 

A deposit made under S. 174 of the Bengal 
Tenancy Act piust be made by the judgment- 
debtor himself and by no other person. A 
transferee of the judgment-debtor does not 
come under that section. 15 I. C. 561, foil. 

ip. 796. c. 1.3 

I). N. Mitra and Mishendra Nath 
Sarkar - for Petitioner. 

Judgment. 

Rule No. 58 of 1915.— This Rule 

was issued on the opposite party to show 
cause why the order of the Munsif, dated 
the 22nd October, 1914, should not be 
set aside on the ground that the opposite 
party was not the judgment-debtor within 
the meaning of S. 174 of the Bengal 
Tenancy Act. 

It appears that the petitioner obtained 
a decree against an occupancy ryot for 
arrears of rent and in execution of that 
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decree, the holding was sold on the 8th 
September, 1914 and was purchased by 
the petitioner. On the 22nd October, 
1914 a deposit of the decretal amount 
was made by the wife of the transferee of 
the tenant in question and on that day in 
consequence of the deposit thus made, 
the sale was set aside by the Munsit of 
Katihar in the following terms: 

“ The judgment-debtor has deposited the 
entire decretal amount and compensation within 
lime. Let the sale be set aside and the case 
dismissed after full satisfaction of claim.” 

I The petitioner obtained the present 
|Rule on the ground that S. 174 of the 
Bengal Tenancy Act under which the 
deposit in question was made, refers only 
to a deposit by the judgment-debtor 
himself and hence the transferee of the 
judgment-debtor does not come under 
S. 174 of the Act. It was contended that 
the deposit that was made by him was 
no deposit by the judgment-debtor and 
that the sale, therefore, should not have 
been set aside. 

In Ranjit /Cuniar Ghosh v. Jogendra 
Nath Roy (i) it was held that the 
application under S. 174 of the Bengal 
Tenancy Act can be made by the judg- 
ment-debtor alone and by no other 
person. 

We, therefore, make the Rule absolute, 
set aside the order of the Munsif and 
confirm the sale. 

This order will govern the other Rule 
No. 59 of 1915. 

V.B./R.K, 

RuRs made absolute 

• 

(0 (1912) *5 I- C. 561. 
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Chatterjee and Chapman, JJ. 

Sanatan Chakravarti and another-^ 
Defendants — Appellants. 

V. 

Kauri Mani Dasi and others — Plain- 
tiffs— Respondents. 

Second Appeal No. 1253 of 1913, 
decided on 12th May, 1915, from the 
Decree of Addl. Dist. Judge, 24 Parga- 
nas, dated 14th March, 1913. 

Transfer of Property Act (4 of 1832), S. 60— 

Mortgage by husband if for binding debts 

Widow cannot be allowed to redeem without 
payment. 

In a case where the wife wants to recover the 
property which is found to have been mortgaged 


by her husband for debts for which her husband’s 
property in her hands would be justly liable: 

Held, that to allow her to recover her property 
without any condition is not equitable. 

[P. 797. C. I.] 

Atul Krishna Roy — for Appellants. 

Sib Chandra Palit and Jogesh Chandra 
Bose — for Respondents. 

Judgment. — The admitted facts of 
the case are that one Kala Chand Naskar 
died leaving three sons, Gopinath, 
Hem and Uma Charan and a widow, 
Muktakeshi. Uma Charan was a minor 
at the time. Gopinath, Hem and Muk- 
takeshi on behalf of the minor mort- 
gaged 16 annas of certain property to 
defendant No. 5. Defendant No. 5 sold 
the mortgage to the grandfather of the 
appellants, defendants Nos. i, 2 and 3. 
Jadunath, the father of the appellants, 
brought a suit on the mortgage against 
Hem alone, as Muktakeshi, Gopinath 
and Uma Charan were all dead at the 
time. It appears, however, that Gopi- 
nath left a widow, who is the plaintiff 
and who was not made a party to the 
mortgage suit. A decree was made in 
favour of Jadunath, and Jadunath in 
execution of his decree purchased the 
mortgaged property. One Gopal Chandra 
Ghose having obtained a money-decree 
against Jadunath sold the right, title and 
interest of Jadunath in execution and 
purchased it himself. Gopal Chandra 
then sold the right so purchased by him 
to defendant No. 7, Hari Das, and 
defendant No. 7 let out the property to 
Jadunath, the father of the appellants. 
After this, the widow of Gopinath 
brought a suit for recovery of an 8-annas 
share to which her husband was entitled. 
Upon the admitted facts of the case, the 
plaintiff was not bound by the mortgage* 
decree. She was, therefore, entitled to 
redeem the mortgage of Jadunath which 
would be vested in defendant No. 7 ; and 
the Court of first instance made a decree 
in favour of the plaintiff for possession of 
her 8-annas share upon redemption. The 
order was — 

The plaintiff be put in joint possession of the 
propt-ny to the extent of her half share in it, on 
her payment of Rs. 200 ; tow’ardsthe redemption 
of the mortgage as found in the judgment, to 
defendants Nos, i~3 and defendant Haridas 
Ghose. After the redemption either party may 

sueforpartition.” 

There was an appeal to the learned 
District Judge by ihe plaintiff and we 
understand that there was also a cross- 
nppeal by the appellants. The learned 
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Judge in dealing with the appeal has 
made a mistake with regard to the law 
applicable to the case. He has held that 
the purchaser in execution of the mort- 
gage-decree purchased the right, title 
and interest of the judgment-debtor Hem 
Chandra and nothing else. 

There is no dispute in this Court that 
that judgment is not right. I'he point, 
however, which is disputed is that the ap- 
pellants who were the lessees of Han Das 
have not the same rights as Hari Charan 
had and as Han Das has not appealed, 
the decree as made by the Court of 
Appeal below, that the plaintiff should 
recover her 8-annas share of the property 
unconditionally, ought to remain, subject 
in future to the working out of any rights 
which Hari Das or anybody claiming 
under him may have. Ordinarily that 
may be the right mode of looking at the 
facts of the case. This, however, is a 
case in which the plaintiff wants to 
recover the property which, upon the 
finding, was mortgaged by her husband 
for the debts for which her husband s 
property in her hands would be justly 
liable. To allow her, therefore, to 
recover her property without any condition 
would not be equitable. At the same 
time the appellants claiming merely as 
lessees would not be entitled to the same 
rights as Hari Das. But Hari Das is a 
party respondent before us, and under 
O. 41, R. 33 of the Civil Procedure 
Code, we can pass a decree that ought to 
be passed. We think the most proper 
decree in this case would be something 
like what was passed by the learned 
Munsif in this case, that is, that Hari 
Das must be redeemed, and that the 
plaintiff will recover possession upon 
payment of Rs. 200 to Hari Das or any- 
body that may establish a title to the 
rights of Hari Charan. 

It is alleged that Hari Charan has 
executed a conveyance in favour of the 
appellants pending this appeal. But 
that document is not before us, and we 
leave that to be worked out during the 
execution of the appellants’ claim under 
their conveyance from Hari Das. 

In the circumstances of the case, we 
make no order as to the costs in this 
appeal. 

V.B./R.K. 

Ordered accordingly^ 
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Mookekjke and Newijould, JJ. 

Nikunja Bani Chowdhurani — Defen- 
dant — .Appellant. 

V. 

Secretary of State Plaintiff — Respon- 

dent. 

Second Appeal No. 637 of 
decided on iiih August, 19151 against 
the Decree of Dist. Judge, Faridpore 
dated 8th February, 1912. 

(a) Civil P. C. (5 of 1908), S. 9-Suit for reco- 
very of penalty imposed maintainable. 

Unless theie is a statutory bar, a suit is 
maintainable by the Secretary of State for 
India in Council for recovery of a penalty law- 
fully imposed. [P- C. i.J 

(b) Jurisdiction — Civil and Revenue Courts 
— Order of imposition of penalty by Revenue 
Courts uitra //«■/— Civil Court has jurisdiction 
to take cognizance of suit. 

Where a penalty has been imposed by a 
Revenue Authority, a Civil Court has no juris- 
diction to review the decision on the ground that 
the valuation had been incorrectly made or that 
the discretion in the imposition of the penalty 
hud been erroneously exercised, but if the 
action of the Revenue .\uthority is ultra vires 
there is no enfurce.ible claim which a Civil Court 
is bound to recognise. [)’• 799 * C. i.j 

(c) Court Fees Act (7 of 1870), S. 19-E 
Object of— Revenue Court not authorised to 
impose penalty. 

S. 19-E of the Court Fees Act contemplates an 
application on the part of the person who had 
taken out Probate and produce the same to be 
duly slumped and applies wlicre the estimated 
value of the estate is less than what the value 
has afterwards proved to be : and in the absence 
of any such application, it does not authorize a 
Revenue Authority to impose any penalty. 

[P. 799, C. 2 & P. 800, C. I.] 

(d) Court Fees Ad (7 of 1870), S. 19- F— Penally 

imposed u tra Suit for recovery held not 

maintainable. 

In a Probate case notice was issued to a 
Collector under sub-S. i of S. 19-H of the Court 
Fees Act. As no reply was received from the 
Collector, Probate was issued to the petitioner 
on payment of the duty payable upon her valu- 
ation of the estate. Ihe Collector, thereafter, 
held that the value of the estate was much more 
and directed a notice to the petitioner to amend 
the valuation, and to explain the cause of 
under-valuation. The petitioner did not accept 
the Collector’s valuation but in order to avoid 
litigation deposited the additional fee. The 
Board, however, ordered that double the fee 
payable be levied as penalty and a suit was insti- 
tuted to recover the amount. 

Held, that the imposition of the penalty was 
ultra vires and, therefore, the suit was not 
maintainable. [P- 800, C. i.J 

(e) Court Fees Act (7 of 1870), S. 19-E — 
Revenue Authority entitle to refuse to stamp 
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Probate till payment of penalty — Penalty 
whether recoverable from estate or person. 

Semble.—\x\ a case where S. 19-E is properly 
applicable, the petitioner is entirely in the hands 
of the chief controlling Revenue Authority, who 
is at liberty to refuse 10 stamp the Probate till 
the penalty has been paid. [P. 800, C. i.] 

Quaere. — Whether the penally imposed in 
such a case is personal and not recoverable from 
the estate. [P. 800, C. i.] 

Rds/i Behary Ghose and Dioarka Nath 
Chakraburty and Chandra Kanta Ghose 
— for Appellant. 

Ram C/iaran Mitra — for Respondent. 

Judgment. — This is an appeal by the 
defendant in a suit for recovery of a 
penalty imposed on her under S. 19-E of 
the Court Fees Act, 1870. The facts 
material for the determination of the 
questions of law raised before us are 
undisputed, and lie in a narrow compass. 
The appellant applied for Probate of a 
will executed by her husband Kailas 
Chandra Choudhury. Thereupon notice 
was issued to the Collector of Faridpore 
under sub-S. i of S. 19-H of the Court 
Fees Act. As no reply was received from 
the Collector, Probate was issued to the 
petitioner on the 28th August, 1900 on 
payment of Rs. 1,563, the duty payable 
upon her valuation of the estate. On the 
loth December, 1908, the Collector of 
Faridpore, who had meanwhile communi- 
cated with the Collector of Backergunge 
where some of the properties were situ- 
ated, held that the value of the estate 
was Rs. 1,69,123 and not Rs. 78,122 as 
stated by the petitioner in her appli- 
cation for Probate. He accordingly direct- 
ed the petitioner to amend the valuation 
and to explain the cause of undervalu- 
ation. Notice was served upon her on 
the isth December, 1908. On the 2nd 
January, 1909, she presented a petition to 
the Collector, in which she stated that 
the valuation as made by her agents and 
accepted by her in good faith was correct, 
as the majority of the properties were 
small shares in various estates and could 
not fetch large values. She added, how- 
ever, that she had no desire to litigate 
the matter and deposited Rs. 1,821, the 
additional fee payable, on the hypothesis 
that the valuation of the Collector was 
correct. On the i6th January, 1909, the 
Collector recommended to the Commis- 
sioner that the additional sum might be 
accepted, and the Probate amended. 
This was endorsed by the Commissioner 


and submitted by him to the Board of 
Revenue for sanction. The Board how- 
ever, on the 4 th July, 1909, directed that 
double the fee payable, that is Rs. 6,768, 
be levied as penalty from the petitioner 
under S. 19-E of the Court Fees Act. 
Ihis order, made without any notice to 
the petitioner, was communicated to her 
on the 15th August, 1909. On the nth 
September, 1909. she petitioned to the 
Board to re-consider the matter, but 
during the pendency of her application 
for review, the Collector instituted the 
present suit on the rith December, 1909 
for recovery of Rs. 6,768. On the i6th 
January, 1910, the Board, on review, 
reduced the penalty to Rs. 3,384. On 
the 8th August, 1910, the plaint was 
amended and the claim was reduced to 
that sum. The defendant resisted the 
claim substantially on three grounds, 
namely, first, that the suit as framed 
was not maintainable, secondlyt that the 
penalty had not been imposed in accor- 
dance with statutory provisions, and 
consequently could not be recovered, 
and thirdly, that even if the penalty 
was recoverable, no decree could be 
made against the estate in her hands. 

J he Subordinate Judge overruled these 
contentions and decreed the suit. Upon 
appeal that decree has been affirmed 
by the District Judge. The present 
appeal was summarily dismissed under 
R* II of 0.41 of the Civil Procedure 
Code by Brett and Sharfuddin, JJ. 

1 he appellant then applied for review of 
judgment and obtained a Rule. After 
the retirement of Brett, J., the Rule was 
made absolute by Sharfuddin, J., on the 
ground that important questions of law 
were involved in the appeal. The appeal 
has now come up before us for final dis- 
posal, and on behalf of the appellant the 
three grounds urged in the primary Court 

in answer to the claim have been 
reiterated. 

As regards the objection, namely, 
that the suit is not maintainable, we are 
of opinion that there is no foundation for 
It. Assuming that the penalty has been 
rightly imposed, there must be some 
method for its recovery. A suit for its 
recovery is not barred either explicitly or 
impliedly. There is no provision in the 
law for recovery of the penalty by sum- 
mary process, as S. 19-E is not mentioned 
in sub-S. I of S. I9-J. But even if a 
summary remedy had been provided, it 
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would not follow that the Crown was not 
entitled to the ordinary remedy by a suit, 
which is open to all its subjects. In 
England, where the Crown claims sums 
due to it by way of penalty or otherwise, 
the recovery may be had by information: 
Attorney-General v. Freer (i), Bradlaugh 
V. Clarhe {2) and Oawthorne v. Camp- 
hell (3). We feel no doubt that unless there 
is a statutory bar, a suit is maintainable 
by the Secretary of State for India in 
Council for recovery of a penalty lawfully 
imposed. 

As regards the second objection, namely, 
that the penalty has been imposed in con- 
travention of the Statute and is conse- 
quently not recoverable, the question has 
been raised whether it is open to the 
Civil Court to determine the matter. 
The decision in J^anekji v. Secretary of 
Sfafe for India (4) shows that a Civil 
Court has no jurisdiction to review 
the decision of a Revenue Authority 
on the ground that the valuation had 
been incorrectly made or that the 
discretion in the imposition of the 
penalty had been erroneously exercised. 
But the position is different w'hen the 
order for imposition of penally is assailed 
on the ground that it has not been made 
in accordance with the Statute. If the 
action of the Revenue Authority is ultra 
vires, if he has net followed the pro- 
cedure prescribed by the Statute which 
is the source of his authority, there is no 
enforceable claim which a Civil Courtis 
bound to recognize. We must consequent- 
ly determine whether the imposition of 
the penalty in the case before us, was 
ultra vires, 

S. 19-I of the Court Fees Act con- 
templates the pre-payment of duty before 
an order for grant of Probate is made : 
In the goods of Omda Bibi (s)- 
case before us, this appears to have been 
done. A notice was thereupon issued to 
the Collector under S. 19-H to enable 
him to test the valuation. As no com- 
munication was received from him, the 
Court issued the Probate. Subsequently, 
the Collector called upon the petitioner 
to amend the valuation under sub-S. 3 of 
S. 19-H. The applicant for Probate did 


(1) (1822) II Price 183*147 E.R. 441. 

(2) (1883) 8 A. C. 354 = 52 I- J- Q- 505 = 48 

L.T. 681. 

(3) (T79o)'r Anst. 205*145 E.R. 846. 

(4) (1896) Bom. P.J. 751. 

(5) (1899) 26 Cal. 407. 


not accept the valuation made by the 
Collector. She maintained, on the other 
hand, that the original valuation made by 
her was not inadequate, but with a view 
to avoid expense and litigation, she 
deposited the excess sum demanded. The 
Board of Revenue thereupon proceeded 
to impose a penalty on the applicant 
under S. ig-E. In our opinion, S. 19-E 
had no application in the events which 
had happened. As pointed out in the 
case of Manekji v. Secretary of State for 
India (4), S. iq-E contemplates an 
application on the part of the person who 
has taken out Probate and produces the 
same to be duly stamped. There w-as no 
such application in the present case. The 
section further contemplates that the 
estimated value of the estate is less than 
w'hat the value has afterwards proved to 
be. In the present case, there w'as no 
determination of the valuation by the 
Probate Court ; there was, on the 
one hand, an estimate by the petitioner, 
there was on the other hand, an assess- 
ment by the Collector which was not 
accepted as correct by the applicant ; 
indeed, she disputed the correctness of the 
grounds for the higher assessment. There 
was consequently no room for the appli- 
cation of S. 19-E. If it was intended to 
take proceedings under S. 19-E, as the 
petitioner disputed the correctness of the 
assessment by the Collector, the Court 
should have been moved for an enquiry 
into the true value of the assets under 
S. 19-H and if the Collector had adopted 
such a course, it would have been incum- 
bent upon him, as explained in the case 
of hi the goods of Stevenson (6), to make 
out a case for enquiry upon definite facts. 
No such step was, however, taken, possi- 
bly for the reason that the Collector was 
of opinion that no penalty should be 
imposed. But whatever the reason might 
be, it is plain that there was no compli- 
ance with the statutory requirements and 
that the contingency contemplated in 
S. 19-E had not arisen. Nor was action 
taken under S. 19-G, which is moulded on 
S. 43 of ss Geo. Ill, Ch. 184 and S. 122 
of 56 Geo. Ill, Ch. 56. We may here 
point out the reasoii why S. 19- J, which 
prescribes the mode of recovery of penal- 
ties, makes no mention of S. 19-E. In a 
case where that section is properly ap- 
plicable, the petitioner is entirely in the 


(6) (1902) 6 C. W. N. 898. 
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hands of the chief controlling Revenue 
Authoritj-, who is at liberty to refuse to 
stamp the Probate till the penalty has 
been paid ; no occasion can consequently 
arise for recovery, by summary process or 
by suit, of the penalty imposed under 
S. 19- K. We are of opinion that the 
action of the Board of Revenue was 
entirely misconceived and that the impo- 
sition of the penalty under S. 19-E was 
ultra vires. There is thus no legal 
foundation for the claim. 

As regards the objection, namely, 
that the penalty is personal and is not 
recoverable from the estate, we need only 
say that it raises a question of first 
impression and of some nicety, which 
need not be determined in view of our 
decision on the second objection. 

The result is that this appeal is 
allowed, the decree of the District Judge 
reversed and the suit dismissed with costs 
in all the Courts. 

V.B./R.K. 

Appeal allowed. 
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Mookerjee and Richardson, JJ. 

Sures Kanta Banerjee Choxodhury 

Plaintiff-Appellant. 

V. 

Nawab Ail Sikdar and another — Defend- 
ants — Respondents. 

Second Appeal No. 861 of 1913, 
decided on 24th February, 1915, against 
the Decree of Sub^Judge* Backergunj, 
dated 4th November, 1912. 

Limitation Act (9 of 1908). Art. 89-Suit for 
accounts against agent within 3 years of termi 

nation of agency if no demand and refusal is 
proved is within time. 

Where an agency was created on the 24th 
May, 1096, for the management of a certain 
immovable property, and in 1897 the principal 
transferred the property to his wife and two 
years later the wife re-transferred it to her 
husband, but the agent, continued to manage it 
as if no transfer had been effected and the 
agency was finally terminated in 1910, and the 
present suit was commenced on the 22nd March 
I911 for accounts in respect of the years 1306 to 

Beld, Article 89, Schedule I. of the 
Limitation Act, was applicable to the suit and 
that in the absence of any demand and refusal 
dying the continuance of the agency as the suit 
was inyityed within three years from the 

termination of the agency the 
entitled to the accounts claimed. 

5 I. C. S9. 

001 , C* I.J 


' Chandra Boy and Prokas 

'> Chandra Mozumdar — for Appellant. 

5 A. K. Fazlttl Haq and Sarat Chandra 
f Dull for Respondents. 

Judgment.-This is an appeal by the 
plaintiff in a suit by a principal against 
IS agent for accounts. J'he agency was 
created on the 24th May, 1896, for 
management of immovable property. 
In 1S97 the principal transferred the 
property to his wife and two years later 
the wife re-transferred the property to 
her husband. The agent, however, con- 
tinued to manage the properties as if no 
transfer had been effected. The agency 
wasffnally terminated in igro. and the 
present suit was commenced on the 22nd 
ilarch, 1911 for accounts in respect of 
t^he years 1306 to 1317. The Court of 
hrst instance held that the terms of the 

agreement were enforceable and made a 

decree accordingly. By the agreement, 
which was embodied in a registered docu- 
ment, immovable property had been 
hypothecated and the Court of first 
instance held that the suit was in essence 
a suit to enforce a charge against im- 
moyable property within the meaning 

?u , first Schedule to 

the Indian Limitation Act. On appeal, 

the Subordinate Judge has held that 

effect of the transfer of the property, 

tor management whereof the agent 

was appointed, was to terminate the 

agency, and, that when the property was 

re-transferred by the wife to the husband, 

a new agency was created independently 

o the terms of the original contract : 

Behan Lai V Bara Kumar {i). In this 
view, he has held that Article 132 was 
not applicable; he has thus treated 
the suit as one for accounts by a princi- 
pal against his agent. At the same time, 
he has held not quite consistently with 
his view as to the effect of the transfer, 
a as under the original agreement 
accounts were to be rendered at the end 
of each year, the plaintiff was entitled to 
accounts only m respect of the three 
years antecedent to the suit. On the 
present appeal, it has been argued that 
the judgment is inconsistent and that if 

^ ransfer by the husband in favour of 
the wife was a real transaction which 
terminated the agency and if a new 
agency ^yas created in 1899 on the re- 
transfer by the wife to the husband, no 

(0 (1915) 2 Q I. C. 748. 
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reference can legitimately be made to the 
terms of the original agreement. The 
argument in substance is that Article 89 
is applicable to the suit and that as it 
has been instituted within three years 
from the date of the termination of the 
agency, the plaintiff is entitled to the 
accounts claimed. In our opinion this 
contention is well founded and must 
prevail. 

Article 89 provides that a suit by a 
principal against his agent for movable 
property received by the latter and not 
accounted for, must be instituted within 
three years from the date when the 
agency terminates or from the date when 
there has been a refusal to render 
accounts during the continuance of the 
agency. As in this case, there was no 
demand and refusal during the continu- 
ance of the agency, and as the suit has 
been instituted within three years of the 
date when the agency terminated, the 
plaintiff is clearly entitled to the accounts 
claimed* On behalf of the respondent it 
has been contended, however, that the 
accounts should be limited tcuthe three 
years antecedent to the suit. For this 
proposition no authority has been cited 
and the terms of Article 89 do not 
support the contention ; on the other 
hand, the view we take is supported by 
the decisions of this Court in the cases of 
Shib Chandra Boy Chowdhury v. Chandra 
Barain Mukerjee (2) and Hafezuddin 
Mandal v. Jadu Nath Saha (3). Refer' 
ence has been made to the fact that a 
different view was taken in Jogesh 
Chandra v. Benode Lal Boy (4), where the 
decision in Mali Lal Bose v. Amin Ckand 
Chattopadhay (g) was accepted as good 
law. As pointed out, however, in the 
case of Troilukhyanath Mandal v. Abi?iash 
ChaTidra Boy (6), the attention of the 

T fudges who decided the case of 
Jogesh Chandra v. Benode Lal Boy (4) 

■^s not drawn to the earlier decision in 
NafezuddinMandaU. Jadu Nath Saha (3), 
and we are not prepared to accept it as 
good law. 

The result is that this appeal is allow- 
ed and the decree of the Court below 
ischarged. A preliminary decree is 
made in favour of the plaintiff for the 


(2) (1903) 32 Cal. 719. 

(3) (1908) 35 Cal. 298. 
W (*9»o)5l,c.59 


>5) (*905) 1 c. L. J. 21 1. 

W A. I. R. (1915) caJ. 118 = 24 I. ( 

Cal.—lOl & 102 


accounts claimed in the suit. This decree 
is made on the assumption that a new 
agency was created in 1899 irrespective 
of the agreement of 1896. The case will 
now be remitted to the Court of first 
instance in order that the accounts may 
be taken. 'I'he appellant is entitled to 
his costs both in this Court and in the 
Court of the Subojdinate Judge. 

V.B./K.K. 

Appeal allowed ; Case remanded. 
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Mookkkjee and Richardson, JJ. 

Har S/ilfam Choudhury — Defendant — 
Appellant. 

V. 

Shyam Lal -Sa/jw — Plaintiff — Respon- 
dent. 

Second Appeal No. 2757 of 1912, 
decided on 25th March, 1915, from the 
Decree of Dist. Judge, Darbhanga, dated 
2nd February, 1912. 

(a) Mortgage— Rights of mortgagee — Subro- 
gation-Satisfaction of charge undertaken to be 
satisfied — Doctrine of aubrogation^Applicabi- 
Hty — Purchase subject to two mortgages— Pay- 
ment to first incumbrancer — Right of subroga- 
tion does not apply. 

The dociiine of subrogation does not apply 
when a person simply performs his own obliga- 
tion or covenant and pays off a charge which he 
has undertaken or is bound to satisfy. If ^ 
person purchases a properly subject to two 
mortgages, retains a portion of the purchase- 
money tor payment to the mortgagees, but pays 
the first incumbrancer alone and not the second, 
he cannot treat the first mortgage as kept alive 
for use as a shield against the second; norcan 
he claim to be subrogated to <be position of the 
mortgagee whose debt he has satisfied. 

[P 802, C. I & 2.] 

(b) Mortgage Right of mortgagee — Doctrine 
of subrogattoQ Fraud committed in respect of 
existence or satisfaction of prior charge— Effect. 

If A purchases properly subject to three 
successive charges AT. K and Zwith full know- 
ledge of their existence and retains a portion of 
the purchase money in his hands with a view to 
satisfy the mortgages EandZ, but subsequently 
discharges the security Z, he cannot, on satis- 
faction of the mortgage X, use it as a shield 
against the mortgage Y. But if the acceptance 
of the mortgage-deed with an untrue recital as 
to the satisfaction of the mortgage X by the 
mortgagee Y enabled the mortgagor to commit a 
fraud upon the purchaser, the latter can, on 
discovery and satisfaction of the mortgage X use 
it as a shield against the mortgagee Y. 

[P. 802, C. 2 & P. 803, C. I & 2.] 

(c) Contract— Stranger— Right to claim 
benefit of performance. 

Although a stranger to a contract may some- 
times be entitled to claim the benefit of the 
performance thereof, the doctrine cannot be 
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allowed to be invoked to defeat the ends of 
justice. [P. 804. C. 2.] 

Narendra Kumar Bose—iox Appellant. 

Lakhshmi Narain for Respon- 

dent. 

Judgment. — This is an appeal by the 
fifth defendant in a suit to enforce a 
jnortgage security. The property in 
dispute has been the subject of three 
mortgage transactions. The first mort- 
gage was created on the 29th March, 
i888 for a sum of Rs. 700 which carried 
interest at the rate of 24 per cent, per 
annum; the second was on the 22nd 
July, 1895 to secure a loan of Rs. 500 
on interest at 18 per cent, per annum. 
The third mortgage, now sought to be 
enforced, was created on the 2 7ch Decem- 
ber, 1897 to secure a loan of Rs. 700 
which bore interest at 18 per cent, per 
annum. On the 15th October, igoi, the 
mortgagors transferred the equity of 
redemption to the appellant for a sum of 
Rs. 2,238. The conveyance recited that 
there were only two mortgages on the 
property, namely, those of 1895 and 1897. 
The purchaser, who was allowed to retain 
in his hands the entire consideration, 
agreed to apply the money in satisfaction 
of the dues on these two mortgages. He 
subsequently discovered that there was a 
prior mortgage on the property purchased 
by him, namely, the mortgage of 1888. 
He accordingly satisfied the mortgages of 
1888 and 1895. The mortgagee of 1897 
then commenced this action on the 21st 
June, 1910 to recover his dues. The 
suit has been contested by the appellant, 
the purchaser under the conveyance of 
1901, who argues that he is entitled 
to priority to the extent of the mort- 
gages of 1888 and 1895. The Dis- 
trict Judge has overruled this contention 
and has made the usual mortgage- 
decree in favour of the plaintiff. On 
the present appeal by the purchaser of 
the equity of redemption, it has been 
urged that as he has satisfied the mort- 
gages of 1888 and 189s, he is entitled 
to use them as shields against the mort- 
gagee of 1897. 

In so far as the mortgage of 1895 is 
concerned, it is plain that this conten- 
tion cannot prevail. It was ruled by 
this Court in the case of Surjiram Afar- 
wari V. Barhamdeo Pershad (i), that the 
doctrine of subrogation does not apply 


when a person simply performs his own 
obligation or covenant and pays off a 
charge which he has undertaken or is 
bound to satisfy. If a person purchases a 
property subject to two mortgages, retains 
a portion of the purchase-money for pay- 
ment to the mortgagees, but pays the 
first incumbrancer alone and not the 
second, he cannot treat the first mortgage 
as kept alive for use as a shield against 
the second : he cannot claim to be subro- 
gated to the position of the mortgagee 
whose debt he has satisfied. The same 
principle was applied in the cases of 
Bisseswar Prosad v. Lala Samam 
Singh (2) and Sat Narain Tewari v. 
Sheobaran Singh (3). The cases of Tara 
Sundari Debt v. Khedan Lal Sahu (4) and 
Prayag Narain v. Chedi Mai (5) are not 
in principle opposed to this view ; they 
merely furnish illustrations of cases 
which the Court thought, (whether 
rightly or wrongly, it is needless to dis- 
cuss for our present purpose) fall outside 
the scope of the rule enunciated in Surji- 
ram Marwari v. Barhamdeo Pershad (1), In 
respect of the mortgage of 1895, it is 
clear that the appellant discharged an 
obligation which he had undertaken to 
fulfil, namely, to satisfy the mortgage, 
not with his own money, but with money 
which belonged to his vendors and had 
been placed at his disposal for that 
specific purpose. If his vendor had satis- 
fied the mortgage of 1895, as he might 
well have done, it is plain that he, as 
mortgagor, could not have treated the 
mortgage satisfied by him as available by 
way of defence against the mortgagee of 
1897. ft follows consequently that the 
appellant is not entitled to priority on 
the basis of the payment made by him 
to satisfy the mortgage of 1895. 

A question of some nicety, however, 
arises in respect of the mortgage of 1888. 
The appellant had undertaken to satisfy 
the mortgage of 1897 ; he did not fulfil 
his obligation, but chose to satisfy the 
mortgage of 1888. Is he then entitled 
to use the mortgage of i888 as a protec- 
tion against the mortgage of 1897.^ 
There can be no room for doubt that if 
A. purchases property subject to three 
successive charges X, T and Z with full 


(2) (1907)60. L. J. 134. 

(3) (1911) II I. C. 649. 

(4) (1910) 7 I. C. 910. 

(5) (1910) 7 I. C. 979. 
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knowledge of Iheir existence, and retains 
a portion of the purchase-money in his 
hands with a view to satisfy the mort- 
gages Y and but subsequently dis- 
charges the security Z, he cannot, on 
satisfaction of the mortgage X, use it as 
a shield against the mortgage Y. This 
follows from the case of Bis/it szaar Prosad 
V. Laid Sanidm Singh (2), where refe- 
rence is made to the decision in Ham v. 
Vogei (6). In that case, A obtained title 
to a property subject to two prior charg- 
es, and at the same time undertook to 
satisfy the second charge. He did not 
fulfil his obligation, but subsequently, 
when he had acquired rights under the 
first charge, took his stand tiiereon as 
protection against the second charge. 
His contention was overruled on the 
ground that he was bound to satisfy the 
second charge with the money at his 
disposal ; and so long as that money was 
retained by him, he could not be allowed 
to prejudice the position of the second 
encumbrancer by means of title acquired 
under the first charge. If, consequently, 
nothing else was known in this case 
except that there were the three succes- 
sive charges of i888, 1895 and 1897 
that the appellant had undertaken to pay 
the charges of 1S95 snd 1897 with money 
placed at his disposal by the mortgagor, 
the mere fact that he had satisfied the 
prior charge of 1888 would not entitle 
him to use it as a shield against the 
mortgagee of 1897. The latter would 
P^ma facie be entitled to contend that as 
the appellant had in his hands money 
placed at his disposal by the mortgagor 
for the satisfaction of his dues, he could 
not be prejudiced by reason of the pay- 
ment made by the appellant to satisfy 
the debt of 18S8. There are, however, 
special circumstances in this case which, 
as we shall presently see, lake it out of 
the general rule already explained. 

The mortgage of 1897 recited that 
Rs. 400 out of the Rs, 700 secured 
thereby had been applied by the mort- 
^^Sor to satisfy the mortgage of 1888, 
hat the mortgagor had redeemed the 
mortgage and had obtained the mortgage 
instrument which he had made over to 
e new mortgagee as evidence of his 
1 le. This was, it is now conceded, an 
entirely false recital. The sum of Rs.400 
Aad not been applied to discharge the 
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mortgage of 1888; the mortgage instru- 
ment had not been taken back from the 
mortgagee but was still in his custody. 
Ihe appellant contends that he was 
misled by this recital and purchased the 
property from the mortgagor in the belief 
that it was subject to two charges only, 
namely, those of 1895 and 1897. It is 
indisputable that the acceptance of this 
instrument with an untrue recital by the 
mortgagee of 1897 enabled the mortgagor 
to commit a fraud on the appellant. He 
intended to acquire a clear title to the 
property free of all prior charges thereon ; 
he found on enquiry that there were only 
two subsisting charges to be satisfied, 
namely, those of 1895 and 1897. He 
discovered after his purchase that there 
was a prior charge of 1888 which was 
falsely described as satisfied in the mort- 
gage instrument of 1897 held by the 
respondent. Consequently, if we apply 
the test of intention of the person who 
satisfies the prior charge, as ruled in the 
cases of Mohesk Lal v. Mohant Bawan 
Das (7), Gokaldas Gopaldas v. Puranma/ 
Premsukhdas (S), Dutobundhu Shaxo Chow- 
dhry v. Jogmaya Dasi (9), Mahomed 
Ibrahim Hossein Khan v. Ambika Pershad 
Singh (10), Liquidation Estates Pur- 
chase Co. Ltd. Willoughby (n), Thorne 
V. Cann (12), Wkiteley v. Delaney (13) 
and Shib Narain v. Baikunt/ia Nath 
Santra (14), the answ'er must be in favour 
of the appellant, for there is no shadow 
of a doubt that when he satisfied 
the mortgage of 1888, he intended to 
keep the security alive for* use as a 
protection against the mortgage of 1897. 
On the other hand, if as explained in 
Gurdeo Singh v. Ghandrika Singh (15), 
we treat the doctrine of subrogation as 
based on equitable grounds, to be applied 
only where needed to accomplish the 
ends of justice, it is equally plain that 
the plaintiff has no claim to consider- 
ation as against the appellant ; for it 
was the conduct of the plaintiff which 

{7) (1S83) 9 Cal. 961=10 I. A. 62 (P C.). 

(8) (1889) 10 Cal. 1035 = 11 I. A. 126 = 4 Sar. 
543 (RC.). 

(9) (1902; 2g Cal. 154 = 29 I. A. 9 (P.C.). 

(10) (1QI2) 39 Cal. 527 = 14 I.C. 496 = 39 I. A. 

63 f ^ ^ . h 

(11) (1898) A. C. 321=67 L. J. Ch. 351=78 
L.T. 329. 

(12) (189s) A.C. 11=64 L.J. Ch. 1 = 11 R. 67. 

(*3) (19*4) A. C. 132=83 L. J. Ch. 349 = 110 

L. T. 434* 

(14) (1913) 20 I. C. 864. 

(*S) (^909) 36 Cal. 193 = 1 I. C. 913. 


(6) (1879) 69 Missouri 529. 
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enabled his mortgagor to commit a fraud 
on the appellant. The plaintiff has also 
no claim as against the appellant on 
any contractual basis ; he is in no sense 
privy to the agreement between the 
appellant and his vendor; and although 
it has recently been held that a stranger 
to a contract may sometimes, as explained 
in Jahandar Baksh v. J^am Lai (i6), be 
entitled to claim the benefit of the per- 
formance thereof, as in Nawab Khivaja 
Muhammad Khan v. Naivab Husaini 
Begum (17) and Deb Narain Duit v. Bam 
Sadhan Mundal (18), that doctrine cannot 
be allowed to be invoked to defeat the 
ends of justice. From whatever point of 
view the case may be considered, it is 
consequently plain that the appellant is 
entitled to priority in respect of the pay- 
ment made by him to satisfy the mort- 
gage of 1888. 

The result is that this appeal is allowed 

in part and the decree of the District 

Judge modified. The appellant is entitled 

to priority in respect of a sum of Rs. 344, 

proportionate to the share of the property 

now in suit. We direct that the property 

covered by the mortgage of 1897 be sold 

in execution of the decree made by the 

District Judge free of the charges of 

1888, 1895 and 1897. Out of the sale- 

proceeds, the appellant will be first 

entitled to Rs. 344 and the costs of this 

suit ; from the balance left, the plaintiff 

decree-holder will be entitled to his 

dues ; the surplus, if any, will belong to 

the appellant. The appellant is entitled 

to his costs as against the plaintiff 

throughout this litigation. 

V.B./R.K. 

Appeal allowed in part, 

(16) (1910) 37 Cal. 449 = 5 f- C. 565. 

(17) (1910) 32 All, 410 = 7 I. C. 237 = 37 T A. 
I52(P. C.). 

(18) A. I. R. (1914) Cal. 129 = 20 I. C. 630= 
41 Cal. 137. 
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Chatterjee and Chapman, JJ. 

Rama Nath Chakravarti — Plaintiff- 
Appellant. 

V, 

The Collector of Khulna and others 
Defendants — Respondents. 

Appeal No. 357 of 1912. decided on 
agth March, 1915, from the Original 
Decree of Sub-Judge, Khulna, dated 15th 
August, 19 x 1 . 


Probate and Admioistration Act (5 of 188l)> 
S. 58— Will contested by heirs— Government has 
no locus standi to oppose grant of probate in 
presence of heirs. 

An application for Letters of Administration 
with the will annexed was filed before the 
District Delegate and upon an objection being 
made by a third party, the case was sent up to 
the District Judge and taken up as a contested 
case. In the meantime the Chairman of the 
local Municipality made a report to the Sub* 
Divisional Officer that the will was forged, 
w’hereupon the latter took some “confidential”’ 
proceedings and sent the record to the Collector 
asking him to oppose the grant of the Probate, 
who did so on behalf of Government: 

Heldli), that the “confidential” proceedings 
of the Sub-Divisional Officer were not in accord- 
ance with law ; [P. 805, C. 2.] 

(2) that at the inception of the proceedings 
the Governmnnt had a locus standi in the matter 
but that as soon as it appeared that there were 
“heirs” in existence, the Government ought to^ 
have retired. [P. 805, C. i.] 

Sarai Chandra Boy Choiodhury and 
Charu Chandra Bhattachar/ee—ioi Appel- 
lant. 

Srish Chandra Chowdhury for Bam 
Chandra Milra—iox Respondents. 

Judgment. — This appeal arises out 
of an application for Letters of Adminis- 
tration with the will annexed of one Mat! 
Moyi Debya. The will purported to^ 
give away all the properties in the posses- 
sion of the testatrix, being her own self- 
acquired property as well as the property 
inherited by her from her husband. At 
first the application was filed before the 
District Delegate and upon an objection 
being made by one Sarba Sundari, the 
case was sent up to the District Court 
and taken up as a contested case. In 
the meantime the Chairman of the 
Debhatta Municipality is said to have 
made a report to the Sub-Divisional 
Officer. Babu A. N. Sen, that the will of 
which Probate had been asked for by 
Rama Nath Chakraburty was a forged 
one. Upon that information the Sub- 
Divisional Officer took some proceeding 
which he headed as confidential and 
examined certain witnesses, and then 
sent the record to the Collector asking 
him to oppose the grant of the Probate. 

It is not quite clear under what law 
this proceeding was taken. It appears 
that immediately upon the death of 
the deceased, the petitioner removed 
certain movable property to his house 
and upon that Sarba Sundari lodged a 
complaint at the thana about this matter 
and he was arrested and taken to 
the thana. It is a question whether at 
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the thana he did or did not make any 
mention of the will. The Court, however, 
under these circumstances allowed Gov- 
ernment to put in a caveat. There 
were three objectors, Sarba Sundari, the 
Government and a third person named 
Rama Nath Banerjee, who claimed under 
?L.kobala from the brothers of the deceas- 
ed. As the Government took up the 
case, the caveators did not take any steps 
in opposition of the will. Witnesses 
were examined on behalf of the petition- 
er and also on behalf of the Government 
and the lower Court has held that the will 
was a spurious one and has, therefore, 
refused to grant Letters of Administration. 

On appeal it is contended that the 
Government has no locus standi to oppose 
the grant in this case and secondly, that 
on the evidence taken as a whole even 
if the evidence adduced on behalf of the 
Government be taken into consideration, 
the will should be taken as proved. As 
regards the first contention, we think 
regard being had to the statement in 
paragraph 5 of the petition for Letters 
of Administration, “ The deceased left 
no (near or distant) relative as her heir,” 
the Government may have been led into 
thinking that this was really a case in 
which there were no heirs and although 
the Collector might have made an inquiry 
as to the existence or non-existence of 
heirs so as to attract the right by escheat 
before launching the Government into 
an expensive litigation, we cannot say 
that at the inception of the proceeding 
the Government had no locus standi. 
Although we decide this question of the 
locus standi of the Government to oppose 
the application in favour of the Govern- 
ment at its inception, we think that as 
soon as it appeared that there were heirs 
in existence who would inherit, the 
Government ought to have retired. 

It appears from the evidence that the 
deceased left two brothers, who upon the 
evidence would be the legal heirs of her 
pre-deceased son whom she had succeed- 
ed. However, the first question raised 
in appeal is so far decided in favour of 
the Government. 

In regard to i^^second question we think 
that on the whole we cannot agree with the 
decision of the learned Judge. It appears 
from the evidence that this woman w’as 
living with the petitioner and if anybody 
was more near to her than anyone else it 
was the petitioner and it was, therefore, 


natural that she should have liked to 
have the properties of which he had been 
the manager after her husband’s death to 
go to him. The will is proved by the 
petitioner, Uma Nath Chakraburty, the 
writer of the will, and Khetra Nath 
Chakraburty, one of the attesting wit- 
nesses to the will, and one of the witnesses 
examined on behalf of the Government. 
We find that Bran Krishna Bhattacharjee 
as a witness said : 

“ Kama Nath said when I saw him at the thana 
that he had seized her property as she had exe- 
cuted a will in his favour Gokul, the Head 
Constable, was present then. He wanted to see 
the will. Kama Nath said he had a will.” 

Therefore the case of the existence of 
the will was made out as soon as he was 
arrested, and that was only a few days 
after the death of Mati Moyi. Then the 
Head Constable Gokul was examined and 
he said : 

” 1 brought him up to the thana at Debhalla. 
There he told me he had a will which was in 
the custody of Paresh Babu, a Pleader. I then 
asked him who was the scribe and who were the 
attesting witnesses to the will. He could not 
give me their names.” 

Then we have the depositions of the 
Doctor Bhupendra Bhusan Biswas who 
treated the deceased. It appears that 
this man was examined by the Deputy 
Magistrate in his confidential proceeding. 
In his depositions he is said to have 
stated that he did not .sign any will of 
Mati Moyi as an attesting witness or 
otherwise. Being examined by the Court, 
however, he proved the will and as 
regards his depositions made before the 
Deputy Magistrate he said : 

” The Sub-Divisional Ollicer asked me if I 
had attested a will forged by Kama Nath said to 
have been executed by Mati Moyi. 1 replied 
‘no*. I gave roy answer in Bengali.” 

Considering the whole of the evidence 
of this witness we think that his state- 
ments should be believed and that his 
evidence must have been imperfectly 
recorded at the summary and confidential 
proceeding by the Deputy Magistrate. In 
any case we find that the execution of 
the will is proved by this witness and 
that the zemindar i' s naib , Bharat Chandra 
Mukerjee who appeared as a witness 
on behalf of the Government must 
have had some hand in the matter of 
the opposition to the will. The peti- 
tioner says that this man had demanded 
certain sums of money as a consideration 
for supporting the will and that being 
refused, he turned against him and 
brought about this trouble. VVe do not 
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think that this is very improbable. Both 
the witnesses Pran Krishna and the Head 
Constable Gokul said that the petitioner 
had spoken to them of the will, after his 
arrest, at the cu/chery in which Bharat 
lived and yet Bharat said that he did not 
hear him say to the Head Constable, 
when he was arrested at the rent office, 
that he had a will executed by Mati Mo}-! 
in his possession. 

It is not within the scope of this pro- 
ceeding to say whether or not the peti- 
tioner is entitled' to the property covered 
by the will. This is a matter which the 
party that may be entitled will see to. 
But so far as this proceeding is concerned, 
we think that the will is proved and we 
direct that Letters of Administration with 
the will annexed be granted to the peti- 
tioner. 

The order of the Court below is set 
aside. 


A Court acts with material irregularity in the 
exercise of its jurisdiction, if it overrules the 
objection of judicial misconduct on the part of 
the arbitrator, without inquiry and without 
reception of evidence material for the deter- 
mination of the issue. |p, C i | 

(d) Arbi^ation Award dealingr with matters 
not covered by submission— Award as regards 
portion m excess of submission void 


A submission furnishes the source and pres- 
cribes the limits of the arbitrator’s authority and 
the award both in substance and inform must 
conform to the submission, and if the award 
extends to matters not within the scope of the 
submission, it is void as regards the portion in 
excess of the submission. [p. 807, C, 2.] 

(®) Arbitration Award— Illegal parts of 

award severable -Legal part can be given effect 
to. 


Where the different parts of an award are 
severable and not dependent on each other, the 
Illegal portion may be cancelled and effect 
given to the remainder. fp. 807, c. 2.] 

Biraj Mohan Mojnmdar and Bajendra 
Chunder Guha~ior Petitioner. 


The petitioner is entitled to his costs 
in this Court, hearing-fee four gold 
mohurs. 

V. B./R.K. 

Order set aside. 
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Mookerjee and Roe, JJ. 

Juggohundhu Saha — Defendant — Peti- 
tioner. 

V. 

Chand Mohan Plaintiff— Oppo- 

site Party. 

Civil Rule No. 161 of 1915, decided 
on 24th May, 1915, from the decision 
of Sub-Judge, Dacca, dated 6th July, 1914. 

^ (a) Arbitration-^Award— Delegation of func- 
Uon by arbitrator, judicial misconduct«*Award 
m valid. 

An arbitrator has no authority to delegate his 
functions, except possibly the performance of 
what are called 'ministerial acts,’ and if he 
does so, he is guilty of judicial misconduct and 
his award is invalid. (P. 806, C. 2.J 

(b) Arbitration— Award — Arbitrators enti- 
tled to take assistance of experts on technical 
matters. 

It is permissible to an arbitrator to take 
assistance in technical matters, in so far as such 
assistance is necessary for the discharge of 
his duties. The decision, how*ever, must ulti- 
mately be his own judgment in the matter, 
although in the process of formation of that 
conclusion he may take the assistance of 

[P. 807, C. i.i 

(c) Arbitration— Award— Court overmling 
objMtion of Judicial muconduct of arbitrators 
wxthont inquiry— Material imgnlarity. 


Dwarha Nath Ghuckerhutty ^ XJpend/ra 
Lai Boy, Sures Chunder Das and Prokas 
Chunder Pakrasi— lor Opposite Party. 

Judgment— This Rule was granted on 
the application of the second defendant 
in a suit for partition to set aside the 
decree made therein by the Court below 
on the basis of an arbitration award. 
The petitioner impugns the decree on 
two grounds, first, that the Subordinate 
Judge acted with material irregularity in 
the exercise of his jurisdiction when he 
declined to examine the arbitrator at the 
request of the second defendant, who 
alleged that the arbitrator had been 
guilty of judicial misconduct , and 
s^ondlijf that the decree made by the 
Subordinate Judge in conformity with the 
award is, in part, made without jurisdic- 
tion, because it affects immovable 

property which is not the subject-matter 
of the litigation. 

As regards the first ground, it appears 
that when the award had been submitted, 
objection thereto was taken by the peti- 
tioner on the allegation that the arbi- 
trator had delegated his authority to a 
stranger and that the award was in 
essence not the act of the arbitrator, but 
of that person. This was a serious charge t 
of judicial misconduct, and, if establish*/ 
ed, would invalidate the award for it I 
cannot be disputed that an arbitrator ( 
has no authority to delegate his functions, i 
except possibly the performance of what I 
are called “ ministerial acts”; Lingood! 
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v.Eade (i), Emery v. Wase (2), Little v. 
Neivton (3), Tandy. In re (4), Whitmore 
V. Smith (5) and Eads v. Williams [6). 
The Subordinate Judge states in his 
judgment that the arbitrator was autho- 
rised to take assistance in technical 
matters ; that, indeed, was permissible to 
him, in so far as such assistance was 
necessary for the discharge of his 
duties : Caledonian By. Co. v. Lock- 
hart (7), Emery v. Wase (2), Hopcraft v. 
Hickman (s) and Anderson v. Wallace (9). 
But this would not entitle him to dele- 
gate his powers practically to another 
person. The decision must ultimately be 
his own judgment in the matter, although 
in the process of formation of that con- 
clusion he may take the assistance of 
experts; Nanjappa v. Nan/a Bao (to). 
When a charge of judicial misconduct 
of this description was made against the 
arbitrator, it was incumbent upon the 
Court to examine him to ascertain whe- 
ther the allegation was well founded or 
not. This is obviously good sense ; but 
if authority is needed for this elementary 
proposition, reference may be made to 
the decision of the Judicial Committee 
in Amir Begam v. Budruddin Hussain (i i). 
There is consequently no escape from the 
position that the Subordinate Judge has 
acted with material irregularity in the 
exercise of his jurisdiction, inasmuch as 
he has overruled the objection of judicial 
misconduct on the part of the arbitrator, 
without enquiry and without reception of 
evidence material for the determination 
of the issue. 

As regards the second ground, it is not 
disputed that the arbitrator did, by his 
award, impose restrictions upon the use 
of immovable property which did not 
form the subject-matter of the litigation 
and of the reference. The decree of the 
Subordinate Judge, in so far as it con- 
firms that award in this respect, is 
consequently made without jurisdiction. 
It is an elementary rule that the sub- 
mission furnishes the source and pres- 

^ 

(1) (1742) 2 Atk. 501. 

(2) (180O5 Ves. 846. 

(3) (1841)9 D. P. C. 437. 

(4) (1841) 9 D. P, C. 1044. 

is) (1861)7 H.&N S09. 

(6) (1854) 4 De G. M, & G. 674. 

v) (i860) 3 Macqueen H. L. 808. 

(8) (1824) 2 S. & S. 130. 

,(9; (183s) 3 Cl. & F. 26. 

(10) 16 Ind, Cas. 478. 

(H) A. I. R. (1914) p. C. 105 = 36 All. 336*17 
c. 120=23 I. c. 625 (P. c.). 


cribes the limits of the arbitrator’s 
authority and the award both in subst 
ance and in form must conform to 
the submission. Consequently, as the 
arbitrators are inflexibly limited to a 
decision of the particular matters refer- 
red, if the award extends to matters not 
within the scope of the submission, it 
is void as regards the portion in 
excess of the submission: Hi// v. 
T/iorn (12), Hide v. Petit (13), Price v. 
Popkin (14). Pascoe v, Pascoe (15), 
Baillie v. Edinburgh Oil Gas Ligh/ 
Co. {16), Bucclevch v. ^letropolitan Board 
of Works (17), Moshahel v. Ko/iomutty (18) 
Narsingh Narain Singh v. AJodhya 
Prosad Singh (19) and Hohammad Mumtaz 
Ali Khan v. Sakhawat Ali Khan (20). 
At the same time upon the materials 
placed before us, it seems that the award 
might have been amended so as to meet 
the objection taken on this ground; for 
as laid down by the Judicial Committee 
in Amir Begam v. Badruddin Hussain (i i), 
where the different parts of an award are 
severable and not dependent on each 
other, the illegal portion may be cancell- 
ed and effect given to the remainder. 
See ii\so Buta v. Municipai Committee (21) 
and Bucdeuch v. Metropolitan Board (17), 
The Subordinate Judge will deal with this 
matter, when the case goes back to him. 

The result is that this Rule is made 
absolute, the decree of the Subordinate 
Judge set aside and the case remanded to 
him in order that it may be re-heard 
upon these two points. If the first objec- 
tion succeeds, the award will be set 
aside and the Court will itself proceed 
to try the suit. If the first ground fails, 
the Court will proceed to consider how 
the award can be amended so that 
no restriction may be imposed upon the 
user of property which is not the 
subject-matter of the litigation. The 
costs of this Rule will abide the result. 
We assess the hearing fee at two gold 
mohurs. 

V.B./R.K. 

Buie made absolute ^ Case remanded. 

(12) (1680) 2 Modern 309. 

(13) (1670) I Ch. Cos. 185. 

(U) (*839) 10 A. & E. 139. 

(15) O837) 3 Bing- (N. C.) 898. 

06 ) (1835) 3 Ch & F. 639. 

(17) (1870) 5 Ex. 221. 

(18) (1871) 15 W. R. 172. 

(19) (1912) 13 I. C. u8. 

(20) (1901) 23 AH. 394 = 28 1 . A. 190 (P. C.). 

(21) (1902) 29 Cal. 854 = 29 I. A. 168 (P. C.). 
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HOLMWOOD AND WALMSLEY, JJ. 

Hankar Rai — Defendant — Appellant. 

V. 

Kamta Proshad Sahii and another — 
Plaintiffs and Defendants — Respondents. 

Second Appeal No. 2218 of 1912, 
decided on 22nd March. 1915, against 
the Decree of Sub-Judge, ist Court, 
Shahbad, dated 27th June, 1912. 

Civil P. C. (5 of 1903), O. 34. R. 1— Puisne 
mortgagee impleaded — Ex parte decree passed 
— He cannot subsequently plead that he is in 
the position of prior mortgage by having satis- 
fied it — Test is he must be a necessary party. 

A subsequent mortgagee who has been made 
party to a suit on a prior mortgage but who has 
failed to appear cannot afterwards raise the plea 
that he had paid off a prior Hen and was. there* 
fore, in the position of a prior mortgagee. 
39 Cal. 527 (P.C.), foil. |P. 808. C. I.] 

The test In all such cases is, was the defend- 
ant impleaded as a puisne mortgagee and, there* 
fore, a necessary party, if he was. he is bound 
to set up his prior mortgage as well as his 
subsequent mortgage. 26 I. C. 673, ref. 

[P. 808, C. 2.} 

Chandra Sikhar Prosad Singh and 
Khurshed Hossein — for Appellant. 

Umakali Mukherjee and Sudhanshu 
Sikhar Mukherjee — for Respondents. 

Judgment. — The simple question 
which arises in this second appeal is the 
flame as that which was decided in the 
Court of Appeal below, namely, whether 
defendant No. i not having set up his 
alleged prior lien in the suit brought by 
Gopal Sahu to which he was made a 
party, is precluded from raising the plea 
in the present suit. On the authorities 
cited by the learned Judge in the Court 
below in his judgment and on the further 
authority of the Judicial Committee in 
the case of Mahomed Ibrahim Hossein Khan 
V. Ambika Pershad Singh (i), we are clearly 
of opinion that the learned Judge in the 
Court below was right when he says that 
these decisions clearly lay down that a 
subsequent mortgagee, who has been 
made party to a suit on a prior mortgage 
but who has failed to appear, cannot 
afterwards raise the plea that he had paid 
off a prior lien and was, therefore, in the 
position of a prior mortgage^. The same 
question was recently discussed at length 
in Mohunt Kishen Dyal Gir v. Mahomed 
Aminil Hussein (2) which was decided by 
one of us sitting with Mr. Justice Camduff 

(i) (1912) 39 Cal. 527 = 14 I.C. 496 (P.C.). 

(«) { 1915 ) 26 I.C. 673. 


on the 16th December, 1914, in which we 
said, the test in all cases we have had 
laid before us is, was the defendant im- 
pleaded as a puisne mortgagee and, there- 
fore, a necessary party, if he was, he is 
bound to set up his prior mortgage as 
well as his subsequent mortgage. That 
being so, we can have no doubt that the 
decision of the lower Court is correct. 

As regards any equitable relief which 
might have been given to the parties on 
the facts, we do not think that in second 
appeal we can deal w'ith that question. 
The only question before us is whether 
the learned Judge in the Court below was 
right or wrong in the matter of the law as 
laid down by him. 

The result is that the appeal is dis- 
missed with costs. 

V.B./R.K. 

Appeal dismissed, 

A. 1. R. 1916 Calculla 808 (2) 

Sharfuddin and Newbould, JJ. 

Hazari Lal Sarkar — Plaintiff — Appel- 
lant. 

v. 

Maharaj Kumar Kshaunish Chandra 
Hoy Bahadur and others — Defendants — 
Respondents. 

Second Appeal No. 741 of 1912, 
decided on 25th March, 1915, from the 
Decree of Dist. Judge, Nadia, dated 2nd 
January, 1912. 

Landlord and tenant — Nature of tenancy— 
Durpatni leaae — Chakran tenantt»Agreement 
to pay rent — Resumption of chakran 

tenancy Right of zemindar to settle land with 
Xva^n\%-—Durputnidar^ held, entitled to khas 
possession and mesne profits. 

A was originally holding the lands in dispate 
as chakran lands under B, the zemindar. B 
resumed the lands and settled them at a money 
rent with .4. The plaintiff^ who was the dur~ 
Putnidar^ sued for khas possession of the lands 
and^ in the alternative prayed that fair and 
equitable rents might be fixed for them. It was 
a condition of the durpatni settlement that the 
tenants who held chakran lands for service 
should pay to the durputnidar khut rent which 
was assessed on the proporation of land revenue 

payable to Government on that portion of the 
estate : 

Held, that the payment of the khut rent 
could not create the relationship of landlord 
and tenant between the durpuinidar and the 
tenant A. 

Held, further, that so long as the chakran 
tenancy continued B, and not the plaintiff, had 
the right to settle tenants on the land, but tba 
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B had no right after he had resumed the chakran 
tenancy. 

Held^ also, that under the circumstances, the 
plaintiff was entitled to khas possession as well 
as mesne profits. [P. 809, C. 2.] 

Jadu Nath Kanjilai and Jogendra 
De — for Appellant. 

Ram Ghunder Mozumdar, Biraj Mohan 
Mojumdar and Harendra Lal Roy — for 
Respondents. 

Judgment. — In this case the defend- 
ant No. 1 is the zemindar and the defend' 
ants Nos. 2 to 4 are the tenants in occupa- 
tionof thelandsinsuit. These defendants 
were originally holding the lands as 
chakran lands under the zemindar. In 
1901, the zemindar resumed these lands 
and settled them with these defendants 
at a money rent. The plaintiff who is 
the durpiitnidar brought this suit to 
recover khas possession of these lands 
and also prayed, in the alternative, that 
fair and equitable rents might be fixed 
for them. 

The first Court granted a decree hold- 
ing that the zemindar was liable to pay 
rent to the plaintiff. On appeal to the 
District Judge, the plaintiff has been 
granted a decree against the defendants 
Nos. 2 to 4 and has had his title declared 
• to realise from them fair and equitable 
rents for the lands, the amount of which 
will be settled in a rent suit. 

As the appeal has been argued, the 
only question we have to decide is 
whether the plaintiff is entitled to khas 
possession or not. This point turns on 
the question whether these lands were 
really chakran lands or not. 

It has been found by the lower Court 
that the zemindar, under the terms of the 
putni and durputni leases, had no right 
to re-settle the lands in suit. The plain- 
tiff who is the appellant contends that 
on that finding, he is entitled to a decree 
for khas possession. For the respondent, 
it is contended that the tenancy of the 
defendants Nos. 2 to 4 in these lands is 
not a purely chakran tenancy. It was a 
condition of the durputni settlement that 
the tenants who held chakran lands for 
services should pay to the durputnidar 
jL what is called khut rent, and this khut 
, rent was assessed on the proportion of 
land revenue that would be payable to 
Government on this portion of the estate. 
The condition, therefore, was that the 


chakran tenants did not get the land 
rent-free, but instead of paying rack rent, 
they had to pay only the share of the 
revenue on the land they held, it was 
contended on behalf of the respondent 
that this payment of khut rent to the 
durputnidar was sufficient to create the 
relationship of landlord and tenant 
between them and that consequently the 
durputnidar has now no right to khas 
possession. 

It is to be observed that in their 
written statement, these defendants 
denied ever having paid this khut rent to 
the plaintiff,' but now on their behalf, 
reliance is placed on the statement in the 
plaint that the defendants Nos. 2, 3 and 
4 have stopped paying khut rent to the 
plaintiff, which clearly implies that 
before the settlement made by the 
zemindar, these defendants had been 
paying this rent to the plaintiff. It is] 
clear that under the terms of thej 
durputni lease, these defendants were: 
liable to pay khut rent to the plaintiff 
and it is immaterial whether it was 
actually paid or not. This khut rent 
w’as not really rent but a proportion, 
of the revenue payable to Government! 
which, under the terms of the durputni 
lease, was payable to the plaintiff in 
respect of those lands of which he got no 
benefit under his lease. Such a payment 
could not create the relationship of land- 
lord and tenant between the plaintiff and! 
these defendants. The plaintiff never 
recognised these defendants as his 
tenants. So long as the chakran tenancy 
continued, the zemindar, and not the 
plaintiff, had the right to settle tenants 
on the land. On the termination of the 
chakran tenancy, the zemindar, although 
he had no right to do so, settled these 
tenants on the land. This settlement 
would not give these defendants the right 
to remain on the land against the wish of 
the plaintiff. 

As was held in the case of Upendra 
Narain Bhattacharjee v. Pratap Ghunder 
Pardhan (i\ it is clear that the proper 
remedy in this case is a decree for khas 
possession and this hasnot been seriously 
contested on behalf of the respondent, 
who bases his objection to a decree for 
khas possession on the contention that 
the tenancy was not a purely chakran 
tenancy. 

(i) (1904)31 Cal. 703. 
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We accordingly decree this appeal with 
costs and modify the decree of the lower 
Court by declaring that the plaintiff is 
entitled to Izhaii possession of the lands in 
suit. He will be entitled to recover 
mesne profits for three years before the 
institution of the suit and also for a 
period from the date of the institution of 
the suit until recover}' of possession. An 
inquiry will be made by the lower Court 
to ascertain the amount of mesne profits 
payable to the plaintiff. 

V.B./K.K. 

Appeal decreed. 
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Sharfuddin and Coxe, JJ. 

Jiam Deo Singh — Defendant — Appel- 
lant. 

V. 

Moheswar Prosad— Plaintiff — Respon- 
dent. 

Second Appeal No. 2936 of 1914, 
decided on 22nd February, 1915, against 
the decision of Dist. Judge, Muzuffer- 
pur, dated 17th June, 1911, 

(a) Bengal Tenancy Amendment Act (1 of 
1907), S. 31 (a)— (Per S/iarfuJJtn, 

prevailing rate stated — No enhancement can be 
ordered if no prevailing rate is found- -Principle 
of prevailing rate applies only under S. 31 (a). 

Per Sharfuddin, J . — The ‘ prevailing rate’ is 
not the average rate of rent of neighbouring 
villages. 

Where it is found that there is no prevailing 
rate in the neighbouring villages, no decree for 
enhancement can be given. 

Where the provisions of S. 31 (a) of the Ben- 
gal Tenancy Act are not extended, the principles 
of the prevailing rate cannot be applied. 

[P. 810, C. 2.] 

(b) Bengal Tenancy Amendment Act (1 of 
1907), S. 31 (a) — (Per Coxt, y.) — Finding that 
majority pay Rs- 4 and more does not amount to 
prevailing rate — For appUcadon to a district 
S. 31 (a) most be specifically extended. 

Per Coxe, J . — Where the great majority of the 
raiyats are found to pay at the rate of Rs, 4 and 
over in the neighbouring villages. 

Beld^ that Ks. 4 and over is not a rate at all, 
much less a prevailing rate, unless the artificial 
construction contained in S. 31 (a) is placed on 
that expression. 

It is not the intention of the Legislature that 

31 (o) should apply in a district to which it is 
not formally extended, however reasonable the 
provisions of that section axe. [P. 81 1, C. i.] 

Satisk Chandra Ghose and Anilendra 
Nath Bay Choxudhury — for Appellant. 

Jogesh Chandra Boy and AAhoy Kumar 
Banerjee — for Respondent. 


Sharfuddin, J. — This is an appeal 
from the judgment of the District Judge 
of Muzufferpur dated the 17th June, 19 ii. 
The plaintiff is the landlord and as such 
he sued the defendant, who is an occu- 
pancy raiyat of Mouza Bishunpur, 
Chandpur Lak/iirajj for enhancement of 
rent, on the ground that the rate at which 
the defendant paid rent was below the 
prevailing rate paid by raiyats for similar 
lands in neighbouring villages and also 
on the ground of a rise of price of staple 
crops. The Munsif gave a decree at the 
rate of Rs. 5 per bxgha for the years in 
suit and declared Rs. 5 per higka for 
future years as the prevailing rate. On 
appeal, the learned District Judge held 
that the rent could not be doubly 
enhanced, both on the ground of a prevail- 
ing rate and also on the ground of a rise 
of prices, and that the prevailing rate 
should be fixed a't Rs. 4 per hig/ia. He 
gave a decree for the years in suit at the 
then existing rate. The defendant 
appeals to this Court and we are now 
asked to decide the correctness of the 
judgment of the District Judge. 

1 he points taken are that the lower 
Appellate Court was in error in thinking 
that the average rate of the neighbouring 
villages is the prevailing rate and that as 
no one prevailing rale was found, the 
suit should have been dismissed. 

The finding of the lower Appellate 
Court is that there is really no prevailing 
rate in the neighbouring villages. It 
appears that in one village the rate 
varies from Re. i to Rs. 116 per higha. 

It is further found that there are 511 
tenants in three neighbouring villages, 
and of these 437 pay rent at the rate of 
Rs. 4 per higha and over. This cannot 
be held to be the prevailing rate. The! 
learned District Judge admits that thel 
provisions of S. 31 (a) of the Bengal 
Tenancy Act have not been extended to 
Muzufferpur. At the same time he was 
led, in order to do justice, practically to 
apply the same principles to the pre- 
sent case. We have to administer thel 
law and we cannot in the circumstancesl 
of the present case hold that any onel 
prevailing rate has been ascertained and! 
found and, therefore, no decree foil 
enhancement can be given in this case. | 
The appeal is decreed and costs to 
abide the result. The lower Appellate 
Court having come to no decision on the 
question of enhancement on the ground of 
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rise in prices of staple crops, the case is 
remanded for disposal after an inquiry 
whether tlie landlord is entitled to 
enhancement on this ground. 

This judgment governs the other appeal 
No. 3348 of 191 1. 

Coxe, J — I agree. The finding of the 
District Judge is that the great majority 
of the raiyats pay at the rate of Rs. 4 
and over and, therefore, the prevailing 
rate of these villages cannot be said to 
be less than Rs. 4. In my opinion Rs. 4 
and over is not a rate at all, much less a 
prevailing rate, unless the artificial con- 
struction contained in S. 3i(a' is placed 
on that expression. 

The fact seems to be that the provi- 
sions of that section are so reasonable 
that the learned District Judge was 
naturally inclined to apply it in his 
district, even although it was not form- 
ally extended ; but as it has not been 
extended, we must assume that it is not 
the intention of the Legislature that the 
section should apply. The question, 
however, of extending it to the district 
might very well be considered. 

V.B./R.K. 

Appeals allowed. 


A. 1. R. 1916 Calcutta 811 

Jenkins, C. J., mookerjee and 
Holmwood, JJ. 

Panohumoni Dassi and another - Objec- 
tors — Appellants. 

V. 

Chandra Kumar Ghose and others — 
Applicants — Respondents. 

Letters Patent Appeal No. r of 1913, 
decided on 12th July, 1915, against the 
Judgment of Coxe, J., disagreeing with 
Roy, J., dated 16th July, 1913, in Appeal 
No. 324 of 191 1, 

(a) Probate — Difference of opinion in Division 
Bencli«>-Appeal under Letters Patent, Clause 15 
u maintainable. 

In a probate case an appeal under Clause 15 of 
T J Letters Patent is maintainable when the 
Judges of a Division Bench originally hearing 
the appeal differ in theiropinion. [P. 81 1, C. 2.] 

^(b)Will — Proof of signature — Comparison of 
*t^atam with 7 or 8 years* previous signature 
^Pf®P^ty of — Reversing of finding of fact by 
trial Judge dangerous. 

In order to decide whether a will was executed 
1^ Is a dangerous ground to proceed on 

e estimate of the signature as derived from a 
omparison with other admitted signatures 


written seven or eight years before the 
signature on the will and to reverse on that 
ground the appreciation of fact by the trial 
Judge. [I>. 811, C. 2.] 

Sarat Chunder Bysak and Bepin Chan- 
dra Bose — for Appellants. 

Probodh Chandra Chatterjee — for Res- 
pondents. 

Jenkins, C. J. — This appeal comes 
before us under Clause 15 of the Letters 
Patent by reason of the difference of 
opinion between the two learned Judges 
of the High Court, who on the first 
instance heard the original appeal. 

It has been suggested that no appeal 
lies to us under the Letters Patent. But 
we have overruled that objection and 
we think that it is perfectly clear that an 
appeal does lie under Clause 15 of the 
Letters Patent. Any other conclusion 
would lead to a very anomalous result. 

Having said so much in favour of the 
appellants, I think there is nothing more 
to be said in their favour in this case. 
It is a pure question of fact as to 
whether the will was executed or not. 
Mr. Richardson, as he then was, the 
District Judge of Alipur, decided in 
favour of the will and he did not do so 
lightly and without thought, because at 
the very outset of his judgment he made 
it clear that there were circumstances 
which made it clear, in his opinion 
incumbent, that the evidence should be 
examined with more than usual care. 
He certainly did not fail in carrying out 
that obligation. His judgment is a very 
careful judgment, in which he gave 
specific reasons for accepting the oral 
evidence that had been adduced in 
favour of the will. On appeal to this 
Court, the same view was taken by 
Mr, Justice Coxe, Mr. Justice Harinath 
Roy, however, thought that the case had 
not been rightly decided. In that he was 
very greatly influenced by his inspection 
of the signatures on the will and his 
estimate of these signatures as derived 
from a comparison with other admitted 
signatures, written seven or eight years 
before the signature on the will. This is 
at all times a dangerous ground on which 
to proceed and to reverse the apprecia* 
tion of fact by the trial Judge. In this 
case it seems to me that there really was 
very little that justified the learned 
Judge’s conclusion. First, he seems to 
think that the learned District Judge 
was not fully able to appreciate all that 
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caligraphy suggested to him. But it is 
well known to us that the learned District 
Judge, as he then was, was very familiar 
with Bengali writing and there can be no 
doubt that he carefully did study these 
signatures, and I find that both my 
learned colleagues, who are certainly in 
a position to pronounce a very valuable 
opinion, so far from agreeing with 
Mr. Justice Harinath Roy, take the 
opposite view and think that theie are 
remarkable and significant characteristics 
in the signatures on the will and the 
admitted signatures which go to prove 
the identity of the authorship. I have 
looked at the signatures and I am unable 
to form any conclusion which would lend 
any support to Mr. Justice Harinath 
Roy’s view. 

This is how the whole matter stands. 
Two learned Judges including the trial 
Judge were satisfied on the facts that the 
will had been proved. One learned 
Judge, however, from an examination of 
the handwriting principally, thinks other- 
wise. 

Something has been said to us as to 
the provisions of the will. I must 
confess that the provisions seem to me 
not unnatural. Having regard to all the 
circumstances of the case, e.g„ the 
propriety and the desire of people in the 
position of the testator to keep the 
immovable property in the family, I 
think there is nothing improbable in the 
provisions of the will. 

In my opinion we ought to dismiss this 
appeal. But we will say nothing as to 
costs. 

Mookerjee. J. — I agree. 

Holmwood, J. — I agree. 

V.B./R.K. 

Appeal dismissed. 

A. I. R. 1916 Calcutta 812 

N. R, Chatterjea and Greaves, JJ. 

Badarennessa Chowdhurani — Appel- 
lant. 

V. 

Alam Gazi and — Respondents. 

Appeal No. 77 of 1914, decided on 
26th February, 19x5, from the Order 
of Dist. Judge, Tipperah, dated 29th 
November, 1913. 

(a) Co-sharer — Co-sharer obtainiog rent 
for Ins shara is liks ao ordinaiy cradilor 
caoBot sail iiPii*tranrfarabIe occapancy 
holding in axecotioii. 


An occupancy holding which is not saleable by 
custom or usage cannot be sold in execution of 
a decree obtained by a co-sharer landlord for his 
share of the rent, and in this respect a co-sharer 
landlord is in the same position as an ordinary 
executing creditor. 26 Cal. 727 and 42 Cal. 172 
(F. B.), ref. to. [p. 812, C. 2.) 

A co-sharer landlord is not entitled to sell the 
whole or part of the occupancy-holding of the 
raiyat in execution of a decree obtained by him 
against the raiyat. [P. 813, C. 2.] 

(b) ^Occupancy holding — Execution sale— "If 
objection raised before sale sale of occupancy 
holding can be set aside. 

\ raiyat is entitled to have a sale of his 
holding in execution of a money-decree set aside 
after it takes place, and the holding cannot be 
sold in execution of such a decree where the 
ratyat objects to the sale before it takes place. 
42 Cal. 172. (F. B.). foil. [P. 813, C. I.] 

(c) CivU Procedure Code (5 of 1908), S. 60— 
NoD'transferable occupancy holding is not sale- 
able. 

A non-transferable occupancy holding is not a 
saleable property. [p. 813. C. i.] 

(d) Occupancy holding— Transfer— Decision 
in 42 Cal. 172 applies in voluntary sale of part 
or whole of occupancy holding. 

The principle deducible from the decision in 
Dayamoyi v, Ananda Mohun Foy CAowd/iury^ 42 
Cal. 172 (F. B.), is applicable to an involuntary 
transfer of the whole as well as of a part of the 
holding. 34 Cal. 199, dist. 13 I .C. I92, not foil. 

[P. 813, C. 2.] 

hirendra Chandra Dtzj— for Appellant. 

Upendra Kumar Roy — for Respondents. 

Judgment. — This appeal arises out 
of an application for execution of a 
decree obtained by a co-sharer landlord 
for his share of the rent of an occupancy 
holding. The judgment-debtor, the 
raiyat^ raised an objection that as the 
holding was not transferable by custom 
or local usage, it could not be sold in 
execution of the decree obtained by the 
co-sharer landlord. 

The Courts below have given effect to 
the objection, and have disallowed the 
application for execution. The decree- 
holder has appealed to this Court. 

Now it has been held in a number of 
cases that an occupancy holding which 
is not saleable by custom or usage, 
cannot be sold in execution of a decree 
obtained by a co-sharer landlord for his 
share of the rent, and that in this respect 
a co-sharer landlord is in the same 
position as an ordinary execution creditor. 
See Durga Charon Mandal v. Kali 
Prasanna Sarkar (i), Sadagar Sirkar v. 
Krishna Chandra Nath (2) and Jarip v. 

(1) (1899) 26 Cal, 727. 

(2) (1899) 26 Cal. 937. 
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Bam JCumar De (3). And the recent Full 
Bench in the case of Duyamoyi v. 
Ananda Mohan Roy Chowd/iury (4) have 
laid down that an involuntary transfer, 
I. e., a sale in execution of a money- 
decree of the whole or part of an occu- 
pancy holding, apart from custom or 
local usage, is operative against the 
raiya/, where the raiyat with knowledge 
fails or omits to have the sale set aside. 
It is true the questions whethei a raiyat 
is entitled to have the sale set aside, 
or has the right to object to the sale 
before it takes place, were not in terms 
decided by the Full Bench. But 
if the raiyat has no right to object to the 
sale of an occupancy holding in execu- 
tion of a money-decree before it takes 
place or has no right to have the sale 
(after it takes place) set aside, in other 
words, where the sale is valid, the sale 
would be operative against him, and it 
would be immaterial whether he had 
knowledge of the sale or omitted or 
failed to have it set aside. The sale 
however, though invalid, may be opera- 
tive against the raiyat if he with know- 
ledge thereof omits or fails to have it 
set aside. The question, therefore, of 
the omission or failure to set aside the 
sale with knowledge thereof becomes 
material only where the sale is invalid, 
and the raiyat has a right to object to it. 
We are accordingly of opinion that the 
Full Bench decision by implication holds 
that the raiyat is entitled to have a sale 
of the holding in execution of a money- 
decree set aside after it takes place, and 
that the holding cannot be sold in execu- 
tion of such a decree where the raiyat 
objects to the sale before it takes place. 
This view is in accordance with that 
taken in the cases cited above, and it is 
to be observed that the Full Bench laid 
down what had been established by the 
weight of modern authority. 

No doubt, under S. 60 of the Civil 
Procedure Code, all saleable property 
belonging to the judgment-debtor, or over 
which he has a disposing power which 
he may exercise for his own benefit, is 
liable to sale in execution of a decree. 
But a non-transferable occupancy holding 
is not saleable property, and the Full 
Bench decision does not hold that the 
raiyat has a disposing power over the 

^3) (1899) 3 C. W. N. 747. 

'4) (1915) 42 Cal. i72-»27 I. C. 61 (F. B.). 


holding. All that it holds is that a 
voluntary transfer is operative against 
h i m . 

It is next contended that the decree- 
holder being a co-sharer landlord to the 
extent of a 10-annas share is entitled to 
sell a lo-annas share of the holding. 
But apart from other considerations, the 
principle deducible from the Full Bench 
decision is applicable to an involuntary 
transfer of the whole as well as of a part\ 
of the holding. I 

'I'here are certain observations in the case 
of Dwarkanath Pal v. Tarini Sankar 
Bay (s) to the effect that it is not necessary 
that the consent of the landlord should be 
obtained prior to the sale, and that the 
sale is valid, if the landlord subsequently 
to the sale recognises the purchaser and 
receives rent from him. But in that 
case, the defendants with full knowledge 
of the execution proceedings and the sale 
had failed to raise the objection at the 
time of the sale that the holding was not 
transferable, and the question was raised 
after the sale had been confirmed, and 
after the purchase had been recognised 
by the landlord. 

In the case of Shukuruddin v. Bani 
Hemangini Debt (6), referred to in the 
judgment of the Court below, it appears 
that this Court maintained an order 
passed by the Court below granting the 
decree-holder's application for sale of an 
occupancy, holding to the extent of a 
isi-annas share, the co sharer landlords 
to that extent having consented to the 
sale. In doing so, however, the learned 
Judges said that “ the non-consenting 
landlords may give their consent after 
the sale. In any case the decree-holder 
takes the risk, and in the present state of 
the law the purchaser will purchase at his 
peril. We do not think it necessary to 
interfere. ” The decision can no longer 
be followed having regard to the view 
taken by the Full Bench. 

We are accordingly of opinion that 
the appellant is not entitled to sell 
the whole or part of the occupancy hold- 
ing in execution of the decree obtained 
by him. 

The appeal is dismissed, but we make 
no order as to costs. 

V.B./R.K. 

‘ Appeal dismissed. 


(5) (*907) 34 Cal. 199. 

(6) (1912) 13 I. c. 192. 
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Fletcher and Tecnon, JJ. 

akir Chandra Gain — Decree-holder — 
Appellant. 

V. 

Giribala Dassya — Respondent. 

Appeal No. 74 of 1914, decided on 
iSlh February, 1915, from the Order of 
Dist. Judge, Bankura, dated ist Decem- 
ber, 1913. 

Civil P. C. (5 of 1908), S. 47 aod O. 21, R. 58— 
Execution of decree against legal representative 
of deceased judgment-debtor — Atta^ment of 
property — Decision as to property if assets of 

deceased— Appeal maintainable— Proceedings 
come under S. 47. 

An appeal lies from a decision in execution 
of a decree against the legal representative of a 
deceased judgment-debtor as lo whether the 
property attached in execution forms part of the 
assets of deceased, as the proceedings come 
under S. 47 of the Civil Procedure Code, igo8, 
and not under O, 21, R. 58 of the Code. 

Bejoy Coomar Bhat/acharya— for 

Appellant. 

Birmdra Nath Ganguly— for Respon- 
dent. 

Fletcher, J.~“This is an appeal 
against a judgment of the learned Dis- 
trict Judge of Bankura reversing the 
decision of the Munsif of the first Court of 
Bishenpore. There were certain proceed- 
ings in execution. The decree-holder is 
the appellant before us and the respon- 
dent is the widow and the legal represen- 
tative of the judgment-debtor. In exe- 
cution of the decree, the appellant before 
us attached a certain property that stood 
in the name of the respondent, on the 
allegation that it formed part of the 
assets of her deceased husband. The 
learned Munsif held that it did so. On 
appeal, the learned District Judge 
reversed the finding of the Munsif, hold- 
ing that the property was not a portion 
of the estate of the deceased judgment- 
debtor. The only point that has been 
raised in this appeal is as to whether an 
appeal lay to the District Judge from the 
decision of the Munsif, that is, whether 
the proceedings before the Court were 
taken under O. 21, R. 58, Code of Civil 
Procedure, or they came under S. 47 of 
the Code itself. It is not possible to 
reconcile the various decisions in this 
Court ; but we are bound by those deci- 


sions as they stand. This case cannot be 
distinguished from the Full Bench case 
of Purwhanun Bundopadhya v. Bahia 
Bihi (i). It is quite true that that case 
was observed upon in the judgment 
delivered by another Full Bench of this 
^ourt in the case of Kartic Chandra 
Chose V. Ashutosh Dhara (2). There, the 
facts were the converse of what they were 
D case of Punckanun Bundopadhya w, 
Bibi (i). But, as is pointed out by 
Full Bench in the case of Kartic 
Chandra Ghosh v. Ashutosh Dhara (2), 
the Benches of this Court are bound by 
the decision in the case of Punchanun 
bundopadhya v. Pabia Bibi (i). until the 
same is overruled by a Special Bench. 

I hat being so, we are bound by the 
decision in that case. There have been 
two later cases in this Court, one being 
the case of Ajo Koer v. GoraJk Nath (3) 
^d the other being the case of Upendra 
Kalamuri v. A’usum Kumari 
Dasi (4) The case of A/o Koer v. Gorak 
Nath (3) is substantially the same as the 
case before us and the learned Judges in 
that case followed, as they were bound 
^ follow, the decision in Punchanun 
Bundopadhya v. Babia Bibi (i). The 
case of Upendra Nath Kalamuri v. 
Kusum Kumari Dasi (4) is difficult to 
distinguish from the case of Punchanun 

Bundopadhy a V. Babia Bihi (i), although 

the learned Judges who decided that 
case appear to have found reasons 
satisfactory to themselves which would 
differentiate the case from that reported 
in 20 C, L. J. All that is necessary for 
us to state in the present case is that 
we are bound by the decision of the Full 
Bench in the case of Punchanun Bun- 
dopadhya V. Pabia Bibi (i). The present 
appeal, therefore, fails and must be dis- 
missed with costs, one gold mohur. 

Teunon, J. — I agree. 

V.B./R.K. 

Appeal dismissed. 


fi) (1890) 17 Cal. 711. 

(2) (1912) 39 Cal. 298=12 I. C. 163. 

(3) A. I. R. (1915) Cal. 273 = 27 1 . C. 321. 

(4) A. I. R. (1915) Cal. 327=27 I. C. 328»43 
Cal. 440. 
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Walmslev, J. 

Jonah Ali Mia and —Defendants 
— Appellants. 

V. 

Nasamaddin Fradhania and others — 
Plaintiffs — Respondents. 

Second Appeal No, 216 of 1913, decid- 
ed on 22nd April, 1915, from the Decree 
of Sub-Judge, Tipperah, dated 3rd Octo- 
ber, 1912. 

(a) Mabomedan Law — Marriage — ProhibitioD 
of marriage between natural too and foster 
daughter of hit mother it absolute. 

Under Muhammadan Law the prohibition 
regarding marriage attaching to a woman's 
natural son and her foster-daughter is absolute, 
and not conditional upon the birth of the one 
and the suckling of the other occurring within 
any limited period. [P. 8i6, C. i.] 

It is not lawful for a female to marry any of 
the sons of the woman who has suckled her, 
because they are her brothers by fosterage. 

[P. 815, C. 3.] 

(b) M^omadan Law — Marriage — Validity-^ 
Snit-^uit challenging validity of marriage of 
uinor girl, guardian aboaing bit power, it tenable 
shortly after marriage — Principle oi factum oa/ct 
does not apply. 

Where the paternal relations of a girl brought 
a suit questioning the validity of the girl's 
marriage vrithin four months of the maniage, 
and it appeared that the guardian of the giri had 
been abusing his position as guardian : 

//Wd, that there was no error in granting the 
plaintiffs* prayer and allowing the plaintiffs to 
question the validity of the marriage. 

IP. 816, C. i.J 

The principle of factum valet does not render 
good in law a marriage which ought not in law 
to have been celebrated. 22 Mad, 398 (P.C.), ref. 

IP. 816, C. 1.] 

Gobind Chandra Dey Roy — for Appel- 
lauts. 

Sarat Chandra Rysack and Jatindra 
M.ohan Ghose— for Respondents. 

Judgment. — The principal question in 
this appeal relates to the Muhammadan 
Law of fosterage- The necessary facts are 
as follows. The defendant No. 3, Newaz 
Ali, had a son born to him named janab 
Ali, defendant No. i. A few years later, 
Newaz Aii’s wife, the mother of Janab 
Alt, look charge of Zohara Banu, defen- 
dant No. 2, and suckled her. Zohara 
"anu was then an infant in arms : the 
lower Courts have not found exactly what 
her age was when Newaz Aii’s wife began 
1^ to suckle her, but they have found that 
she had not been weaned and that she 
was suckled by the woman, which I 
regard as a finding that she was certainly 


less than two years and a half : Subse- 
quently Newaz Ali, ascertificatedguardian 
of Zohara Banu, gave her in marriage to 
his son, Janab Ali. The lower Courts 
have held that such a marriage was 
unlawful, because by the law of fosterage 
the two children were prohibited from 
marrying. 

The appellant, Newaz Ali, contends 
that the lower Appellate Court has mis- 
understood the authorities. The text- 
books on which both sides rely are 
Sir Roland Wilson’s Digest of Anglo- 
Muhammadan Law, Article 37, Baillie’s 
Digest of Muhammadan Law and Grady’s 
Edition of Hamilton’s Hedaya. 

The difficulty arises from a clause in 
the explanation to Article 37 in Sir 
Roland Wilson’s book viz., the clause, 
“ or the suckling of one and the birth of 
the other as the case may be.” 

Where the relation established by 
fosterage is between two children who are 
both strangers to the foster mother, it 
may be that the prohibition attaches only 
if the two foster children partake of the 
same supply of milk, that is, if they are 
suckled within the same period of two 
years from the date when the flow of milk 
began, and, but for the clause which I 
have quoted, the explanation would seem 
to refer to this class of relation by foster- 
age. The clause, however, suggests by 
the words “ birth of one” that it refers to 
the relation between the woman’s natural 
child and her foster child. If the words 
do mean that prohibition between the 
natural child and the foster child does 
not attach when there has been a certain 
interval between the birth of the natural 
child and the suckling of the foster child 
then, I think, with all respect to the 
learned author, he goes beyond the text- 
books which he quotes. In tha Hedaya 
there is this passage : 

“ Prohibition is attached to the milk of the 
man (that is to say, to the milk of which he is 
the cause), if, for example, a woman nurse a 
female child, the latter is prohibited to her 
husband and to his father and son, because the 
husband through whom the woman’s breasts 
have been filled with milk is as a father to the 
child." 

Again 

“it is not lawful for a female to marry any of 
the sons of the woman who has suckled her, 
because they are her brothers." ’ 

Baillie is equally clear : 

“ To the suckling, both bis foster parents and 
their ascendants and descendants, either by 
natural descent or fosterage, are all prohibited, 
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so that if his nurse should have already borne... 
a child to the same or to another man whether 
before the nursing or after it or should have 
nursed another infant. ..the whole would be 
brothers and sisters to the first suckling.” 

In view of these passages I must hold 
that the prohibition attaching to a 
woman’s natural son and foster-daughter 
is absolute, and not conditional upon the 
birth of the one and the suckling of the 
other occurring within any limited period. 
That being so, there could not be a law- 
ful marriage between Janab Ali and 
Zohara Banu. 

It is also urged that the learned Sub- 
ordinate Judge has erred in allowing the 
plaintiffs to question the validity of the 
marriage, because their motive is to 
escape from the liability to pay rent, and 
not to safeguard the welfare of Zohara 
Banu. It is found, however, that the 
plaintiffs are the girl's paternal relatives : 
they brought the suit within the four 
months of the marriage ; and the learned 
Munsif refers to various circumstances 
which suggest that Newas Ali is abusing 
his position as guardian. Under these 
circumstances I cannot hold that there is 
any error in granting the plaintiffs’ 
prayer. 

The last suggestion is that as the 
marriage has been celebrated, and prob- 
ably consummated, " factum valet\ but 
that principle does not render good in 
law a marriage which ought not in law to 
have been celebrated. [See the case of 
Sri Balusu Guridingaswami v. Sri Bama- 
lakshmamma (ij]. 

The appeal fails and it is dismissed 
with costs. 

V.B./R.K. 

Appeal dismissed. 

(i) (1899) 22 Mad. 398 = 21 All. 460 = 26 I. A. 
II3(P. C.). 
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Jenkins, C. J. and Holmwood, J. 

Kusadhaj Bhakta — Principal Defend- 
ant — Appellant. 

V. 

Broja Mohan Bhakta — Plaintiff— Res- 
pondent. 

Second Appeal No. 1933 of 1914, 
decided on 21st July, 1915, against the 
Decree of Sub-Judge, 3rd Court, Midna- 
pore, dated 7th April, 1914. 

(to) Decree— Setting aside — Decree in. tenqs of 
contract between parties— Mistake, valid ground 
to set aside. > 


A contract of the parties is nonetheless a 
contract because, there is superadded to it the 
command of a Judge. It still is a contract of the 
parties, and as the contract is capable of being 
rectified for an appropriate mistake, so, as the 
necessary consequence, is the decree which is 
merely a more formal expression given to that 
contract. [P 317,0. i.J 

(b) Decree — Setting aside — Compromise 
decree — Suit to set aside not maintainable. 

A suit to set aside a decree obtained after 
consent and giving accurate expression to the 
Court’s intention, is not maintainable. 

IP. 317, C I.] 

(c) Decree — Setting aside— Divergence between 
judgment and decree — Remedy, amendment of 
decree — Suit to set aside not maintainable. 

Per Holmwood, J. — Where there is any diver- 
gence between the decree and the judgment, the 
matter is for amendment of the decree and not 
for a fresh suit to set aside the decree. 

[P.317, C. 1 . 1 

(d) Decree — Setting aside — Suit to set aside 
decree on ground of fraud maintainable. 

ObtUr dutum : — (Per Jenkins, C. /.) — A decree 
can be set aside on the ground of fraud, if of 
the required character. [P. 317, C. 2.] 

Bepin Behari Qhose^ Satindra Nath 
Roy and Manmatha Nath Paul — for 
Appellant. 

Jyotish Chandra Hazra — for Respon- 
dent. 

Jenkins, C. J. — This appeal arises 
out of a suit to set aside a decree in a 
previous suit, on the ground that the 
Judge in passing the decree in that 
previous suit made a mistake. As an 
authority for this suit and its competence 
we have been referred to the decision in 
the case of Jogeswar Atha v. Ganga 
Bishnu Ghattack (i). It may be that a 
superiicial examination of that decision 
gives an appearance of authority for the 
proposition which the respondent advances 
before us and apparently has advanced 
with success in both the lower Courts. 

Already it has become noticeable that 
there has been a crop of cases in t is 
Presidency in which it has been sought to 
set aside previous decrees on the ground 
of fraud. The readiness to find fraud 
encourages this class of litigation and the 
new departure has been a misfortune. If 
we encourage the idea that the alleged 
mistake of a Judge is to furnish a dis- 
appointed litigant with a fresh starting 
point for keeping his opponent m Court, 
then the misfortune would be gravely 
increased to the public detriment. There 
must be some end to litigation. I have 
said there may appear to be some autho- 
rity for this suit in the case I have 


(i) (1904) 8 C.W.N. 473- 
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mentioned. But it is apparent from the 
judgment in that case that tliere was no 
intention of proceeding beyond the English 
authority. No instance has been brought 
to our notice when a suit to set aside or 
rectify a decree in a previous suit has 
succeeded on the ground that the Judge 
was mistaken though his decree accurately 
expressed his intention. The only case 
to which reference was made in the case 
of Jogeswar Atha v. Ga»ga Bishun 
Ghattack (i) was a decision of an English 
Court, where the decree was one passed 
not after contest but on agreement 
between the parties. But that class of case 
is governed by a principle that has no 
application here. It is well settled that a 
contract of the parties is nonetheless a con- 
tract because there is superadded to it 
the command of a Judge. It still is a 
contract of the parties, and as the con- 
tract is capable of being rectified for an 
appropriate mistake so, as the necessary 
consequence, is the decree which is merely 
a more formal expression given to that 
contract. I am unable to draw from those 
decisions of which Huddersfield Banking 
Company Limited v. Henry Lister and 
Son Limited (2) are typical the conclusion 
that a decree after contest and giving 
accurate expression to the Court’s inten 
lion can be set aside. There is no analogy 
between the two cases. In the one the 
decree is set aside merely because the 
agreement on which it was founded was 
set aside. In the other case this con- 
sideration has no application. It is not 
as if the litigant is without remedy. Our 
Code provides ample means without a 
fresh suit whereby the litigant can obtain 
the correction of error. If a fresh suit 
can be started on the ground placed 
before us here, then I can see no end to 
litigation. In holding as I .do that this 
suit does not lie, I am making no new 
departure. I am merely following pre- 
vious decisions of this Court and in 
particular the decision of Sir Comer 
Petharam in Mahomed Golah v. Mahomed 
Sulliman (3), the decision of a Division 
Bench in the case of Sadko Misser v. Golab 
Singh (4) and finally, the decision of a 
third Division Bench in the case of 
Bhonda Singh v. Dowlat Roy (5). 

(2) (189s) 2 Ch. D. 273 = 64 L. J. Ch. 523 = 

*2 R- 331=72 L. T. 703 = 43 W. R.S67. 

(3) (1894) 21 Cal. 612. 

U) (1899)30. W. N.37S- 

(S) (19*2) 14 I. C. 93. 
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It is not suggested in this case that 
there was any fraud. Had that been so 
then the matter would have been ditiereni, 
for it is recognized that a decree can bei 
set aside on the ground of fraud if of thej 
required character. i 

in my opinion the decree under appeal 
is erroneous and should be set aside and 
the suit dismissed with costs throughout- 

Holmwood, J. — I entirely agree with 
what has fallen from the learned Chief 
Justice. I desire to add that I do not 
think it matters whether the decree 
accurately expresses the intention of the 
judgment, as if there is any divergence 
between the decree and the judgment, as 
has been thrown out at one part of the 
argument before us, then this is a matter' 
for amendment. As long as the Court| 
has jurisdiction and authority to decide ai 
matter, as it has decided it, it cannot be^ 
re opened by a suit. 

I desire to emphasise all that has fallen 
from the Chief Justice with regard to the 
disastrous consequences which will follow 
by opening any fresh door of litigation, 
such as appears to be indicated in this 
case. 

V.B./R. K. 

Appeal allowed ; Suit dismissed^ 
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Fletcher and teunon, JJ, 

Ganda Plaintiff — Appellant. 

v. 

Chuni Lal Shaha — Defendant--Res- 
pondent. 

Second Appeal No. 2i8g of 1912, 
decided on 17th February, 1915. against 
the Decree of Sub-Judge, Second Court, 
Burdwan, dated 20th May, 1912. 

Tort — I d case of injury by horse known to be 
vicious negligence need not be proved. 

The defendant knowingly kept ahorse which 
was a vicious animal. The horse injured the 
plaintiff and he sued for damages. 

Held, that the defendant must be held liable 
notwithstanding that he was not guilty of negli- 
gence, as negligence was not necessary to support 
a suit of this nature. 1^* 8i8, C. i.J 

Surendra Chandra Sen — for Appellant. 

Z>. N. Bagchi — for Respondent. 

Fletcher, J. — This is an appeal from 
ajudgment of the learned Subordinate 
Ju^e pf Burdwan reversing the decision 
of ife* Mignsif.> iTbe suit was br4>ug^t by 
tH^amtik,yh?ife'ttie*art>^n|j 'before 
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us to recover Rs. 200 as damages for the 
injuries he suffered by reason of his 
having been bitten by a mischievous 
animal, to wit, a horse belonging to the 
defendant. The Munsif decreed the suit 
and awarded to the plaintiff Rs. 200 as 
damages. On appeal to the lower Appel- 
late Court. the learned Subordinate Judge 
reversed that decision. 

The first point is whether this was a 
vicious animal, and whether the defend- 
ant had knowledge of the propensities 
of the animal. The learned Subordinate 
Judge found that, on the admitted facts 
of the case, the horse had bitten three 
people on previous occasions, namely 
twice a groom and, on one occasion, ari 
outsider. Against this evidence, the 
learned Subordinate Judge held that that 
did not establish the fact that the animal 
was a vicious animal. That is a find- 
ing altogether contrary to the whole 
body of the evidence. On the admissions 
of the defendant, it is quite clear that 
this animal, in fact, was a vicious 
animal ana the learned Subordinate 
Judge ought to have so found on the 
evidence before him. The findings he has 

made are wholly unwarranted bv the 
evidence. 

The next point is “ did this horse bite 
the plaintiff ? ” The learned Subordinate 
Judge agreeing with the Munsif has 

oundthat .t _did,in fact, bite the plain 

! hat fhe conclusion 

that the defendant was not guilty of 

negligence. That is not necessary to 

support a suit of this nature. If the 

horse was a vicious animal, and if that 

fact was known to the defendant and 

knowing this he kept the horse, and if U 

injured the plaintiff then the defen 

tTthT h*’" "“‘''■ithstanl' 

ing that he has. not been guilty of 
negligence. Negligence is not a necessary 
ingredient of a suit of this nature 

1 herefore, the finding of the Subordinate 

Judge that the plaintiff was bitten 

by the defendant’s horse is prima facie 
.ufficient to entitle the plaintiff"'' to^ 

bj.~ o, .....rtbuin tS “ 

What he means is difficult to gathfr hut 
I suppose what he means is that the case 

*S"that the 7 llZirTvh"" f 


to rescue his horse and, therefore, was 
bitten by the defendant’s horse. There 
IS nothing to show that the plaintiff so 
placed himself or that he was aware that 
the horse of the defendant was a vicious 
animal and that he incurred these injuries 
m his attempt to rescue his own horse 
well knowing that, if he did so, he would 
probably receive these injuries from the 
defendant’s vicious horse. There is 
nothing to support any such finding and 

noE^iing to suggest that the 
plaintiff did, in fact, know that the 
defendant’s horse was vicious. On the 
n ings of fact, the learned Subordinate 
Ju ge ought to have, in my opinion, 
come to the same conclusion as the 
learned Munsif. VVe ought, therefore, to 
set aside the decree passed by the learn- 
ed Subordinate Judge and restore the 
decree passed by the Afunsif. The appeal 
will therefore, be allowed, the decree 
ot the lower Appellate Court will be set 
aside and that of the Court of first 
instance restored. The defendant must 

P y to the plaintiff his costs both in this 
ourt and in the Courts below. 

Teunon, J. — i agree. 

V.R./R.K. 

Appeal alloived. 
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Mookerjee and Roe, JJ. 

India General S. N. d Ey Co. and 
(iwoMer— Defendants— Petitioners. 

V. 


Lal Mohan Saha and others — Plaintiffs 
Opposite Parties. 

Civil Rule No. 68g of i9i4» decided 

ongth June, 1915, against the decision 

ot hm. C. C. Judge, Dacca, dated 2sth 
March, 1914, 

Civil P. C. (5 of 1903X O. 29, Rr. 1 and 2-Sait 

gainst companies — Suit not properly framed— 

teendment of plaint-Service. of notice 

r amendment in manner provided by R. 2 
necessary. 

In a suit against the Indian General Naviga- 
lon and Railway Company and the River Steam 
j avigation Company for the recovery of 
amages on account of short delivery of goods 
committed to their care for transmission by 
public carriers, the plaintiff described 

f XT • plaint as the India Gene- 

a Navigation and Railway Company and the 
Kiver Steam Navigation Company by their joint 

gent Mr. A. E. Rogers. When the case came 

on for trial, it was represented to the Court on 

behalf of Mr. Rogers that he had retired from 
e service of the Companies mentioned and had 
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in fact left the country. The plaintiff thereupon 
applied to the Court for leave to onv.t the name 
of Mr, Rogers from the plaint. This application 
was granted and the suit was decreed r.v parU 
as if it had been instituted properly against the 

two Companies: 

HWrf, (i) that the plaint as originally framed 
was in contravention of R. i of O. as the 
suit should have been framed against the 
two Companies, described by theu 
names; [P. -1 

(2) that, as no question of limitation arose, 
the amendment of the plaint might stand, but 
the plaintiffs were bound to serve notices of the 
suit in the manner provided in R. 2 of U. 29 
after the amendment had been made and the suit 
properly constituted. li • *‘9’ 

Manmdt/ia Nat/i Miikherjee for Peti- 
tioners. 

Prokas Chandra Majumdar — for Oppo- 
site Parties. 

Judgment.— This Rule was issued on 
the application of two of the defendants 
in the suit tried by the Court below. Ihe 
plaintiffs opposite party instituted this 
suit against the India General Navigation 
and Railway Company and the River 
Steam Navigation Company for the re- 
covery of damages on account of short 
delivery of goods committed to their 
care for transmission by them as public 
carriers. The third defendant, who was 
the consignor of the goods, was joined as 
a matter of form and no claim was made 
against him. The plaintiffs described the 
principal defendants as the India General 
Navigation and Railway Company and the 
River Steam Navigation Company by their 
joint agent Mr, A. E. Rogers. Mr. Rogers 
entered appearance and pleaded that 
the suit was not maintainable against 
him. When the case came on for trial, it 
was represented to the Court on behalt 
of Mr. Rogers that he had retired from 
the service of the Companies men- 
tioned and had in fact left the country. 
The plaintiffs thereupon applied to the 
Court for leave to omit the name 
of Mr. Rogers from the plaint. This 
application was granted and the suit was 
decreed ex parte^ as if it had been insti- 
tuted properly against the two Companies. 
We are now invited to set aside this 
decree on the ground that the suit as 
brought was framed in contravention of 
R. I, O. 29 of the Code of Civil Proce- 
dure ; and that if the application for 
amendment of the plaint was properly 
granted, the two Companies should have 
been served in accordance with R. 2 of 
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0.29. In support of this view reliance 
has been placed upon the cases of Hani 
Dass Sent v. Cecil Stephenson i), Nnbeen 
Cknjider Paul v. Cecil Stephenson (2) and 
Campbell v. Jackson (3). 

There is no room for controversy that 
the plaint as originally framed v;as in 
contravention of R. i of O. 29. But on 
behalf of the opposite party, an ingenious 
argument has been put forward that the 
suit was in essence brought against the 
two Companies and that the plaintiffs 
mentioned the name of Mr. Rogers as 
the person upon whom the process was to 
be served. I'here is obviously no found- 
ation for this theory. The suit was sub- 
stantially against Mr. Rogers although 
he was sued in his capacity as joint agent 
of the two Companies mentioned. The 
suit, however, should have been framed 
as one against two Companies, described 
by their proper names, as is clear from 
the decisions mentioned. T here is plain- 
ly no excuse for the mistaken course 
deliberately adopted by the plaintiffs. 
Even a casual examination of the forms 
of pleadings appended to the Code of 
Civil Procedure makes it manifest that 
the suit was not properly framed this 
form is identical with what was contained 
in S. 26 of the Code of Civil Procedure 
of 1859. In the circumstances of thisj 
case, as no question of limitation arises 
even if the suit be taken to have been in- 
stituted against the two companies on the 
date when the plaint was allowed to bg 
amended, we are of opinion that the 
amendment may stand. But the plaintiffs 
were bound to serve notices of the suit in 
the manner provided in R. 2 of O. 29 after 
the amendment had been made and the 
suit properly constituted. There is, more- 
over, nothing to show that Mr. Rogers 
was, m respect of each of the two 
Companies, a person entitled to receive 
notice under the provisions of that rule. 
It is needless, however, to deal with this 
aspect of the case in detail, because 
Mr. Rogers, it is conceded, is no longer 

connected with either Company. 

The result is that this Rule is made 
absolute and the decree of the Small 
Cause Court Judge set aside. The case 
will be remitted to the Court below in 
order that the plaintiffs may proceed m 


<i) (1868) 10 W. R. 366. 

(2) C1871) «S W. R. 534. 

(3) (1886) 12 Cal. 4»- 
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accordance with law to serve the defend- 
ants. and then to have the suit tried 
afresh. We may add that a question has 
been raised before us as to the etfect of 
the death of one of the plaintiffs during 
the pendency of the suit in the Court 
below ; this will be determined by the 
Small Cause Court Judge when he takes 
up the case for final disposal. 'I he peti- 
tioners are entitled to their costs in the 

Court. We assess the hearing-fee at two 
gold mohurs. 

V.H./R.K. 

Rule, made absolute ; Gase remanded* 
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Mookkr.tee and Richardson, JJ. 

Rail Krishna Saiswas and oihets - 
Appellants. 

V. 

Ram Chandra Baidya and others 

Respondents. 

Second Appeal No. 2213 of 19,2, 
decided on i8ih February, 1915, against 
the Decree ot Dist. Judge, Backerguni 
dated i8th May, 1912. 

la) Bengal Tenancy Act (8 of 1885). S. 153- 
rent question of Bhowli or 

The qaestion of Bowli or Nagdi rent is one 
the decision whereon may be challenged by wav 

ActoT^W Tenancy 

Act 9 c. W. N. 122, ref. {P. ^20, C. 2.J 

(b) Bengd Tenancy Act (8 of 1885). S. 40— 

suit lies on question of 
cdfaumitaUon of rent-S. 40 presumes tLt thi 
tenant is occupancy raiyat, 

The propriety of commutation of rent of a 
holding orof the amount fixed cannot be called 
in question in a Civil Court. (p. §21, C i J 

A proceeding under S. 40 of the *Benca 
Tenancy Act is founded on the assumotion tha 
the tenant whose rent is sought to be commuted 
IS an occupancy raiyai. (p_ 821 Ci] 

(c) Beng^ Tenancy Act (8 of 1885), S. 40— 
Decuion about status of tenant in 

under S. 40 can be challenged in Civil Suit.^^* 

A decision in a dispute as to the status of the 
tenant decided by the Revenue Authorities in a 
commutation proceeding under S. 40 is no? 
final and conclusive between the Darties 
Civil Court has jurisdictiou to go ov’er it 

3 c.w.N. 3 ,t.dist. ip'Lrc^;; 

Surendra Nath Guha - for Appellants 
Gunada Charan Sen~loi Respondents." 

Judgment.-This is an appeal by the 
plaintiffs in a suit for recovery of arrears 
of rent. According to the plaintiffs the 
defendants hold as under-rafya/i' under a 


kabultyat executed on the ist Novem- 
er, 1903. The plaintiffs claim rent at 
the annual rate of Rs. 30, which is stated 
in the contract as the price of the paddy 
payable by the tenant to his landlord. 

be defendants contend that they are 
occupancy raiyats and that by a commu- 
tation order made under S. 40 of the 
Bengal tenancy Act, they are liable to 
pay rent only at the rate of Rs. 13-6-6 

H instance 

decreed the claim in lull. On appeal 

the contention of the defendants has been 
allowed to prevail. The plaintiffs have 
now appealed to this Court. 

--i preliminary objection has been taken 
behalt of the respondents that the 
appeal is incompetent under S. 153 of 
e Bengal Tenancy Act as the amount 
C aimed in the suit is less than Rs. too. 
n our opinion, there is no foundation for 
this contention. The decree under appeal 
as ecided the question of the amount 
P rent annually payable, namely, is it 
s. 30 a year as claimed by the plaintiffs 
or Ks. 13.6-6 a year as alleged by the 
defendants. This clearly is a question 
be decision whereon may be challenged 
by way of appeal under S. 153, Bengali 
enancy .ict. 1 he view we take is sup- 
ported by the case of Apurba Krishna 
^oy V. Ashutosh Dutt (i). 

merits, it is plain that 
the view taken by the Court of first 
instance must be upheld. It has not 
oeen seriously contested that the defen- 
ants are undtr^ralyals according to the 
erms of the kabuliyat by which the 
enancy was created. But it has been argued 
t^nat the order under S. 40 is conclusive 
etween the parties and debars the 
P ainiiffs from asserting that the defen- 
an s are not occupancy raiyats. In 
npport of this view, reliance has been 
P aced upon the case of Lalla Saligram 
^ingh V. Mohunt Ramgir (2}. That 
case IS clearly distinguishable. There 

commutation of rent 
ad been dismissed by the Revenue 
- uthorities concerned. The applicant 
then instituted a suit in the Civil Court 
or declaration of his status and also for 
an order to compel the Revenue Authori" 
les to make an order for commutation 
under S, 40. It was ruled that a suit could 
not be maintained for this purpose. The 


0) (1905)90 W, N. 122. 
V2) (*i>99) 3 C. W. N. 311. 
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Court pointed out that the Legislature had 
given a judicial discretion in this matter 
to the Revenue Court and to the Revenue 
Court alone, and did not allow its deci- 
sion to be hampered either in advance or 
afterwards by any decision come to by 
the Civil Court. This view is clearly in 
accord with the provisions of Clause (6) 
of S. 40 of the Bengal Fenancy Act. It 
may be conceded that the propriety of 
commutation or of the amount tixed can- 
not be called in question in a Civil Court. 
But it is plain that a proceeding under 
S. 40 is founded on the assumption that 
the tenant whose rent is sought to be 
commuted is an occupancy raiyat. The 
Legislature could never have intended 
that a dispute as to the status of the 
tenant should be finally decided by the 
Revenue Authorities in a commutation 
proceeding under S. 40 and should there- 
after be conclusive between the parties 
lin the Civil Court. In the case beiore 
us, as it has been established that the 
defendants are under raiyats, no order for 
commutation could have been made under 
S. 40. The order made by the Revenue 
Court was consequently without jurisdic- 
tion, the essential foundation lor the 
exercise of jurisdiction, namely, that the 
tenant whose rent was sought to be com- 
muted was an occupancy raiyat, is proved 
to have been non-existent. If the com- 
mutation order is out of the way, there 
is no room for controversy ttha the plain- 
tiffs are Jentitled to realise rent at the 
rate mentioned in the plaint. 

The result is that this appeal is 
allowed, the decree of the District Judge 
set aside and that of the Court of first 
instance restored. This order will carry 
costs in all the Courts. 

V.B./U.K. 

Appeal allowed. 
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Mookbrjee and Beachcroft, JJ. 

Ganpat Mahton and others — Defend- 
ants — Appellants. 

V. 

Riehal Singh and others — Plaintiffs — 

Respondents. 

Appeal No. 300 of 1911, decided on 
17th June, 1914. from the Original Decree 
of Sub-Judge, Monghyr, dated 27th June, 

1911. 


(a) Bengal Tenancy Act(8of 1885), S. 120 (2) 'a) 
— “ Any other evidence that may be pro- 
duced *’ does not include evidence contained in 
an agreement between landlord and tenant. 

The expression any other evidence that may 
be produced ” in sub-S. (2) (a) to S. 120 of the 
Bengal Tenancy Act does not include evidence 
contained in an agreement or compromise 
between a laiidlord and a tenant. fP. 823, C. 2.] 
lb) Bengal Tenancy Act (8 of 1885), Ss. 116 and 
120 t2) (a ) — Kabultyoi executed after 2nd March, 
1883— Recital is not admissible to prove zerait. 
The recital in a kaboliyat executed by a 
tenant after the 2nd March 1883 that the land is 
zerait. cannot be treated as evidence of its alleg- 
ed zeruit, character. Case law referred. 

[P.823, C. 2.] 

(c) Bengal Tenancy Act (8 of 1865), S. 116, 
Sch. HI, Art. 1 (a) — Operation of Art. 1 (a) 
is not excluded by S. 116 in case of zerait land. 

Obiter . — A suit for ejectment of a non-occup- 
ancy raiyat oi 'a. zerait land must be instituted 
witnin 6 months after the expiry of the term of 
his lease, as the operation of Article 1 (a) of 
Schedule III of the Bengal Tenancy Act is not 
excluded by S. 116 in the case of seraii lands. 

[P. 824, C. I.] 

Mohini Mohan Chatterjee and Probodh 
Chandra Dutt for Surendra Kumar Bose 
■ for Appellant. 

Umakali Mukerjee and Kulwant Sahay 

for Respondents. 

Judgment — This is an appeal by the 
defendants in a suit ror ejectment and 
arrears of rent. The plaintiffs are land- 
lords, and their case is that the defend- 
ants executed a kabuliyat in their favour 
for a term of seven years, and came into 
occupation of the disputed lands on the 
19th September, 1902. The term expired 
on the 4th June, 1909. The kabuliyat 
states expressly that on the expiry of 
the term the tenants would give up the 
lands, but they did not vacate the lands 
and the present action was consequently 
commenced on the i6th September, 1910. 
The plaintiffs assert that the lands are 
their Zerait and that the defendants have 
not acquired the status either of occup- 
ancy or non-occupancy raiyats under the 
provisions of the Bengal Tenancy Act. 
The defendants allege, on the other hand, 
that they were in occupation from before 
the execution of the kabuliyat^ that the 
lands are not zerait and that they are in 
fact occupancy raiyats as recorded in the 
Settlement proceedings. The Court 
below has held that the lands are z&rait 
lands and that the plaintiffs are entitled 
to eject the defendants. On the present 
appeal it has been argued that there is 
no evidence to show, at any rate no 
reliable evidence to prove, that the lands 
are zerait as alleged by the plaintiffs. 
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The evidence has been placed before 
us and it appears that the only evidence 
to show that the lands are zerait 
IS the recital in the kabuliyai of the 
19th September, 1902. It has been 
argued on behalf of the defendants-appel- 
lants that this recital is not admissible 
m proof of the allegation that the lands 
are zerait \ and in support of this view 
reliance has been placed upon the 
cases of Nibnotii Chuckerbutii v. Bykant 
Bath iiicra (i), Sher Bahadur Sahu 
V Mackenzie (2), Masudan Singh v. 
Goodar Nath Pandey (3) and A/odhya 
Frosad Singh v. Pam Golam Singh (4). 
On the other hand attention has been 
invited to the decision in Bhagtu Singh 
y. Paghu Nath Sahai (5), where, it is 
said, a different view was taken. The 
question raised must be determined 
primarily on a construction of the statu- 
tory provisions on the subject. 

Sub-S. (3) of S. 120 of the Bengal 
lenancy Act, read with sub-Ss.(i) and (2) 
lays down the tests to determine the 
question, whether a particular land i: the 
proprietor’s private land. According to 
Clause (a) of sub-S. (i), land which is 
proved to have been cultivated as zerait 
by the proprietor himself with his own 
stock or by his own servants or by hired 
labour for twelve continuous vears imme- 
mately before the passing of the Bengal 
renancy Act is the proprietor’s private 
iand. 1 here IS no evidence of this des- 
cription in the case before us. Accord- 
ing to Clause (6) of sub-S. (i), culti- 
vated land which is recognised by village 
usage as the proprietor’s zerait is also 
the proprietor’s private lands. There 
IS no evidence of this description in 
the present case. Finally, according to 
sub S. {2) of S. 120, when a question 
arises whether any land, other than 
land of the description mentioned in 
Clauses {a) and (b) of sub-S. (i). is zerait 
the presumption is that the iand is not 
zerait, but to determine the question 
regard shall be had to U) local custom. 
{b)to the question whether the land was 

before the 2nd March, 1883 specifically 
let as the proprietor’s private land, and 

Kc) to any other evidence that may be 
produced. It will be observed that this 
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(1) (1890) 17 Cal, 466. 

(2) (1903) 7 C. W. N. 400. 

(3) (190s) I C. L. J. 456. 
j4) (1909) 4 I. C. 529. 

(S) (1909) I I. C, S7I. 


sub-section refers to evidence of three 
descriptions ; first local custom ; secondly, 
letting of the land specifically as the 
proprietors private land before 2nd 
March, 18S3; and thirdly, any other 
evidence that may be produced. In the 
case before us, there is no evidence 
of local usage or of letting before the 
2nd March, 1883 : the only evidence 
of letting which has been produced 
IS the of the 19th September, 

1902. 1 he question is, whether regaid 

can be had to this evidence as in- 
cluded in the comprehensive description 

duced-- 

• bpon this point there has been 
some divergence of judicial opinion. 

In the case of Nilmoni Ghuckerbutti v. 

arf A ^&ra (i) the view was 

adopted that the expression “ any other 

evidence that may be produced ” means 

any other evidence tending to show the 
assertion of any title on the part of the 
proprietor and communicated to the 
tenant before the 2nd March, 1883. The 
par icular evidence produced in that case 

• made in a settlement record 

■n I88s and 1886, to the effect that the 
disputed land was the proprietor’s private 
land. I he Court held that this evidence 
was inadmissible, because it was evidence 
f. which had happened after 

.. larch, 1883. This interpreta- 

tion seems open to the criticism that 
It unduly restricts the generality of the 
expression any other evidence that may 

P™ I ’ but, as will presently 

necessary for our pre- 
sent purpose to consider whether this 
extreme view gives effect to the true 
mention of the Legislature. The ques- 
n was raised again in the case of Sher 
BaAadur Sa/,u v. (2), where 

placed upon a statement made 

o"o executed after the and 

pvM ’ Court held that the 

evidence was not admissible, not on the 

ground that It was not included in the 

expression any other evidence that may 

be produced,” but for the reason that 

^-..when the Legislature expressly made 

ewdence of letting before the and March, 

1883 admissible in proof of the character 

intended to 

xclude evidence of letting after the and 
March, 1883. The Court held in sub- 
^nce that it would not be rig^ht to 
impute to the Legislature the intention 
tJiat they specifically made mention of 
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evidence of letting before the 2nd 
March, 1883 and then included evi- 
dence of letting after the 2nd March, 
1883 in the general expression any 
other evidence that may be produced.” 
Had this been the intention the sub 
section might have been differently 
fkmed, and it might have been laid down 
that regard shall be had to local custom 
and any other evidence that may be 
produced.” The view taken in the case 
oi Sher Ba/iaditr Sa/iu v. Mackenzie (2) 
does seem reasonable, and, it we adopt it, 
there is no room for controversy that the 
recital in the kabuliyat of the 19th 
September, 1902, cannot be treated as 
evidence of the alleged Zerait character 
of the disputed lands. The same question 
was again mooted in the case of Uasudan 
Singh v. Goodar Nath Pandey (3)- One 
member of the Court did not commit 
himself finally to an opinion upon the 
matter, but expressed a doubt whether 
the case of Nilmoni Chuckerbuiti v. 
hykant Nath Bera (i) gave effect to the 
true intention of the Legislature. Inc 
other member of the Court held that the 
evidence contained in an agreement exe 
cuted after the 2nd March, 1883, was 
not admissible in view of S. 178 of 
the Bengal Tenancy Act, Clause U1 
of sub-S. 3 whereof provides that 
nothing in any contract made between a 
landlord and a tenant after the passing 

of the Act shall prevent a rao'tf/ from 
acquiring, in accordance with the Act, an 
occupancy right in land, Ihe vicnv taken 
was that if the recital in an agreement 
between the landlord and the tenant made 
after the passing of the Bengal lenancy 
Act was admitted in evidence to prove 
that the land was the proprietor’s private 
land, in which no occupancy right would 
be acquired by the tenant, the provisions 

of Clause (o) of sub-S. (3) AJ 

would be practically defeated. -Lho 
matter came under consideration again in 
the case of Ajodhya Proshad Singh v. 
Ram Golam Singh (4) where the view 
m Nilmoni Chuckerbtti v. By k ant 
Nath Bera (i) was practically adopted, 
though for the purposes of that case the 
more restricted view taken in Sher Baha- 
dur Sahu v. Mackenzie (2) would have 
been sufficient to support the conclusion 
of the Court. Finally, in the case 01 
Bhagtu Singh v. Raghu Nath Sahu (.5) 
the earlier cases were distinguished, and 
it was held that evidence, which was 
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relevant under the provisions of the 
Indian Evidence Act, could be admitted 
quatitiivi vaieai, although it related to a 
irans.action subsequent to the 2nd March, 
18S3. Since the decision of these cases 
the Legislature have added sub-S. (2) («) 
to S. 120. That sub-section is in these 

terms : 

“ Notwithstanding anything contained in any 
aereement or compromise, or in any decree 
wdiich is proved to his satisfaction to have been 
obtained by collasion or fraud, a Kevenue 
Othcer shall not record any land as a proprietor s 
private land, unless it is proved to be such by 
satisfactory evidence of the nature described in 

sub-S. i or sub-S. 2.” 

The intention of the Legislature, as 
indicated in the new sub-section, obvious- 
ly is to exclude from sub-S. (2) evidence 
contained in an agreement or compromise 
between the landlord and the tenant. 
This clearly confirms the view taken in 
the case of Sher Bahadur Sahu v. 
Mackenzie (2) and shows that the expres 
sion “ any other evidence that may be 
produced ” does not include an agreement 
or a compromise between the landlord 
and the tenant- We hold, accordingly, 
that the recital in the kabuliyat of the 
19th September, 1902 cannot rightly be 
treated as evidence of the alleged zerait 
character of the disputed lands. We 
may add, however, that even if the view 
taken in Bhagtu Singh v. Raghu Nath 
Sahai (s) were adopted, we feel no doubt 
whatsoever that the recital by itself 
would not justify the inference that the 
lands were zerait. We must further 
remehiber that the defendants have been 
recorded as settled raeytff. '1 hey start 
with a presumption in their favour. We 
have also the impo.tant fact that the 
defendants were found to be settled 
raiyats in a proceeding for commutation 
of rent under S. 40 of the Bengal Tenancy 
Act. We have finally the presumption 
mentioned in sub S. (2) of S. 120, that 
the lands are not the proprietor s private 
lands. The burden lies very heavily 
upon the plaintiffs to establish iheir 
allegation of zerait, and is unquestionably 
not discharged by the recital in the 
kabuliyat of the 19th September. 1902. 
even if such recital were deemed admis- 
sible as evidence for this purpose. 1 he 
inference is irresistible that the plaintiffs 
have wholly failed to establish that the 
disputed lands are zerait. 

There would have been a grave diffi- 
culty in the way of the success of the 
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plaintiffs, even if they had estab- 
Jished that the lands were zerait. 
-Article (i) (a) of Schedule III ot the 
Bengal lenancy Act provides that a 
suit to eject a non-occupancy raiyat on 
the ground of the expiration of the term 
of his lease shall be brought within six 
months from the expiration of the term, 
fhis .Article replaces S. 45 of the Bengal 
enancy .Act which originally found a 
place in Chapter Vf. S. 116 e.xcluded 
the operation of S. 45 in the case of a 
proprietors private lands, when such 
lands were held under leases for a term 
of years or under leases from year to 
year. S. 45 laid down a two fold condi- 
tion, namely, first, that six months before 
the e.xpiry of the term a notice must be 
served upon the non occupancy raiyat 
secoiu y, that the suit lor ejectment must 
be instituted within six months after the 
expiry of the term This provision, was. 
by virtue of S. n6, inapplicable to ^erait 
and when such lands were held under 
eases for a term of years or under 
leases from year to year. S. 4c has 
now been repealed and has been 
replaced by Article (i) fa) of Schedule III. 

1 here can be no question that the 
defendants, even if they had been 
tenants of zerait lands, would be non- 
occupancy razyaU though by virtue of 
S 1 16, the special provisions of Chapter 
\ I might not have applied to them. But 
the operation of Article (1) (a) of Sche- 
dule III IS not e.xcluded by S. 116 in the 
case of serait lands. Consequently, if 
the lands were proved to be sera, t, the 
iplamtifts would be bound to institute 
this suit within six months from the 4th 

if'll’fK commenced 

[till the i6th September, 1910. Thesuitis 

■consequently clearly barred by limitation. 

Ihe result IS that this appeal is allow- 

Subordinate 

Judge discharged. The claim for eject- 
ment IS dismissed. As the plaint 
contained a claim for the rent of the 
year 1416, we make a decree in favour 
of the plaintiffs for Rs. 600 in respect of 
the rent and cesses for that year, with- 
•out prejudice to the right of either party 
to prove the proper amount of rent, for 
subsequent years, in any suit that may 
be brought hereafter. The arrears 
decreed will carry interest at 12 J per 

tr.'h T 4th June. 1909 

to the date of suit, and at 6 per cent 

J>er annum from date of suit to this date 
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The total amount thus determined will 

be set off against the costs allowed to 

the defendants. The defendants will 

have ful costs both here and in the 
Court below. 

V.B /R.K. 

Appeal allowed, 
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WooDBopEE AND Gone, JJ. 

-SS "‘ISS 

V. 

f/zirz-r— Eespon- 


Appeals Nos. 3 U and 315 of 1914 and 
Civil Buies Nos. 702 and 703 of 1914 , 
demded on 6th August, 1914 , from the 

1111 “,. i Sub- Judge, First Court, 

l^acca, dated 6tli JuDe, 1914 

(a) Civil P. C. (5 of 1908), S. 104— Order 
refusing to remove Receiver is not appeal^le 

remova7cr/p^“"i"® application for the 
emoval of a Receiver is not appealable. 

/IX R • T\* C. I.] 

of-Two Receivers 
Jo'udy-Retiremeot of one doee 

RC-USO^ro 40.“^“" appointmeot-Civil 

“PPoiited Receivers 

other mortgagors and the 

oPe of them'.r""®?®®®*’ ‘he ■iirement of 

does not " ®PP“‘"h"g 'he Receivers 

does not come to an end. [p. q , ^ 

at P M,tra&nA 

Ambica Peda Ghaudhuri—ior Appellants, 

/«««, Gopal Chandra Das 
Bespontnts. Chorvdhury-Ior 

^ “Pibiou ‘hat 

he preliminary objection that no appeal 

lies in this matter succeeds. This is not a 

case of an application for appointment of a 
^ceiver or of a refusal to appoint a 
Receiver. In substance it is one for the 
removal of a Receiver who has already beenl 
appointed. Therefore, I think that no appeal 
lies, ^ut as the case has been argued at 
some length 1 shall deal with some other 
points which have been raised. 

The Court was of opinion that in the 
interest of the estate two Receivers should 
be appointed so that the interest of both the 
mortgagor and the mortgagee might be 
represented. Each of the parties was allowed 
to nominate. The plaintiffs nominated 
1 weedie and the aefendants nominated 
Bremananda Saha who is a Court officer. 
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a sheristatiar. Our attentiou has been 
drawn to the decision in ^ohini Mohan 
Fcura V. Ram Narain Patra (1). m which 
an opinion was expressed that it was not 
■expedient to appoint a Court officer as a 
Receiver. But we are not concerned here 
with that question for we h lvo not to 
consider an application for the appointment 
of any Court officer as a Receiver, but we 
have to determine whether any appeal lies 
upon an application to remove a person 
who is a Court officer from being a 
Receiver. 

It appears clearly that the order tor 
appointment of the Receiver was not by 
consent. It also appeal's that for some 
time the joint Receivers worked together 
. without any (at any rate overt) quarrels 
Later disputes arose between them which 
appear to have been due to several causes, 
some of which have been drawn to our 
attention by Mr. James. One cause of 
ill-feeling appears to have ai-isen out of the 
question as to whether or not Mr. Tweedie 
should retain for himself what is described 
as a personal nazar or whether it should e 
credited to the estate. Babu Premananda 
Saha very properly thought that this nazar 

should be credited to the estate. 

Another point to be noted in this connec- 
tion is that Mr. Tweedie while leaving 
India had purported to appoint a substitute 
10 act for him and the Judge did not, an 
I think rightly, accept Mr. Tweedie s sub- 
stitute. On Mr. T weedie’s return he found 
that his substitute had not been appointed 
and that his co- Receiver had received the 

commissions for the work done, as was 
right seeing that the work had been done 
by Babu Premananda Saha alone. Follow- 
ing on these disputes in which the righ 
appears to have been with Babu Premananda 
Saha« an application was made y 
Mr. Tweedie with a view to get his co- 
Receiver removed on the ground, amongs 
ethers, that he was ignorant of zemindan 
business. Mr. Tweedie also stated that if 
his wishes were not given effect to he wou 
himself retire. This he subsequently did 
It has been contended before us by 
learned Counsel on behalf of the api^Ua-nt 
that on the retirement of Mr. Tweedie, the 
order appointing the Receivers came to an 
end. For such a proposition no authority 
of any kind has been cited. It would be 
indeed dangerous to hold that if two persons 
lare appointed as Receivers and one were (to 


give an example) suddenly to die that tlieiij 
the estate would be without a Receiver and, 
without the protection for which a Receiver, 
is in fact appointed. 

Moreover, oui* attention has been drawn 
to an order passed by the Subordinate Judge 
on the 4th July, 1914, which states that 
Mr. Tweedie was a Receiver until the date 
when his resignation was accepted. It 
further directs that the sole Receiver Prema- 
nanda should submit accounts for the period 
subsequent to that and until the appoint- 
ment of another joint Receiver. The appel- 
lants apiiear to have refused to nominate 
any iierson to represent them as a Receiver 
in the place of Mr. Tweedie who had 

retired. .. 

It has also been objected that even it 

these contentions with which we have dealt, 
are not made out, the objection which has 
been raised against the continuance of the 
shcristadar as Receiver has not been investi- 
gated. These objections appear to me rather 
to have come from Mr. Tweedie for the 
personal reasons stated than from the 
company in whose name he purports to 
act. But it is quite clear, and this is made 
out in the l9bh paragraph of the affidavit of 
Premananda. that the objection which was 
put forward in the name of the company 
was fully considered by the Court as also 
was the written answer of Premananda 
which was put up before the Judge. 

On these grounds I hold that there is no 
appeal or a case before us for revision. The 
appeals therefore, fail and are dismissed 
with costs. We assess the hearing fee at 
five gold mohurs in each case. 

The Rules are discharged. 

Coxe, J.— I agree. 

V B / K K 

Appeals dismissed ; Rules discharged. 
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Fletcher and Teunon, JJ. 
Kailash Mai and Plaintiffs - 

Appellants. 

V. 

Dwarika Nath Uajhi and oUurs - 

Defendants— Respondents. , , 

Appeal No. 778 of 191o, decided on 
17th July. 1915, against the Appellate 
Decree of Dist. Judge, Bankura, dated 7th 

January, 1915. ~ t innai o 1 

fa) Civil Procedure Code (5 of 1908), O. 1, 

R 3— Suit br tenant of Ghatwalt land against 

gLtwal-StmUty of SUto it not necessary 

party. 


(i) (igii) 12 I. C. 780. 
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Kailash Mai 

In a suit by a tenant against his landlord, who 
IS A gAaizi’ul^ for declaration of occupancy rights 
in a ghatwaXi land and for recovery of its posses- 
sion. the Secretary of State is not a necessary 
party, though he may be a proper party and. 
therefore, the suit cannot be dismissed for the 
non-joinder of the Secretary of State. 

... _ , [P. 826, C. 2.] 

(D) Land tenure— has interest in 
ghatwali land. 

Simblc'. — A Qhatwalxs not a mere servant of 
Government, but has an interest in the ghat-.oali 
land held by him. [p. $26, C. 2.) 

Bepin Behari GhoseQ.\iA Bankim Chandra 
Mukerjee -ff.r Appellants. 

Bishendra Nath Sarkar — forKespondents* 

Facts. — The appeal arises out of a suit 
for declaration of occupancy rights and for 
recovery of possession of certain lands 
against his ghatwal landlord in which the 
plaintiff claimed to have an occupancy 
right. The ghatwal landlord had dis- 
possessed the plaintiff from the lands in 
suit. The Subordinate Judge on the evi- 
dence gave the plaintiff a decree. On appeal, 
the District Judge dismissed the suit, on 
the ground of the Secretary of State not 
having been made a party to the suit, 

Fletcher, J. — This is an appeal from 
the decision of the learned District Judge 
of Bankura. dated 7th January. 1915. after 
remand from this Court. I was one of the 
Judges responsible for the order of remand 
and it may be that the remand 
order might have been expressed in more 
clear terms, so that the learned Judge 
of the lower Appellate Court might 
not have fallen into an error. As a 
matter of fact. I think, if the order be 
read as a whole, there is no doubt — and it 
is not suggested that there is any— that 
there is ambiguity in the order of remand ; 
and the only person who has fallen into a 
doubt as to the meaning of the order of 
remand seems to be the learned District 
Judge. What the order meant is this : 
That it was outside the authority of the 
learned District Judge to send the case back 
to the Court of first instance directing the 
Judge there to add the Secretary of State as 
a party to the suit and the order of remand 
directed the learned Judge of the lower 
Appellate Court to re-hear the appeal 
without adding the Secretary of State as a 
party to the suit and that, when re-hearing 
the appeal, if the learned Judge came to the 
conclusion that the Secretary of State was a 
necessary party to the suit, he was not 
precluded from dismissing the plaintiffs’ 
suit on the ground of the absence of 
a necessary party, the plaintiffs having 
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expressly stated that they did not intend in 
any case to have the Secretary of State 
added as a party. The case went back to 
the learned District Judge and it is practi- 
cally admitted on both sides that the learned 
Judge has not disposed of the case properly. 
The learned Judge has come to the conclu- 
sion that the Secretary of State is a neces- 
sary party. That is hardly attempted to be 
^pported by the learned Government 
Pleader in this Court. Although he may 
be described as a proper party, there is no 
reason why this litigation should not take 
place and be determined between the two 
contending parties, whatever their rights 
may be in the absence of the Secretary of 
State. The Secretary of State will not be 
affected by that determination if he comes, 
to resume the lands or if he dismisses the 
present ghatwal. Anything that may be 
decided between the present ghatival and 
the plaintiffs will not in any way prejudice 
or affect the rights of the Secretary of State. 
What the rights of the ghatwal in thelande 
are, it is not necessary in the present case to 
determine. It may be pointed out that, on 
the former occasion, when the case was 
before the learned District Judge, he came 
to the conclusion that the ghatwal was 
not a mere servant but that he had, in 
fact, an interest in the land. So far as 
the cases show, that seems to be in accord- 
ance with the cuiTent of authority as 
to the rights of the ghatwals in most 
of the Districts in Bengal. Of course we 
need not say anything which would fetter 
the hands of the learned Judge. All we,' 
need not say in this case is that, although* 
the Secretary of State might have been' 
a proper party to the suit and the present 
defendant could not have objected if he 
had been there as a co-defendant, it is! 
a very different thing to say that he is a 
necessary party and the suit cannot be 
decided in his absence. There is no reason,^ 
whatever the rights of the parties may he] 
why these rights should not be ascertained 
by the learned District Judge in the absence 
of the Secretary of State. The decree of the 
learned District Judge must, therefore, be 
be set aside and the case must go back 
him to re-hear the appeal on the merits. 
Costs of this hearing will abide the result 

of the re-hearing be'ore the lower Appellate 
Court. 

Teunon, J. — I agree. 

V.B./R.K. 

Appeal allowed ; Case remanded. 
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N R. Ghatterjea and Mullick, JJ. 
Ananda Mohan Sa/ia and another 
Defendants — Appellants. 

V. 

Gobinda Chandra 2? ay Ghoadhury and 

Plaintiffs— Respondents. 

Appeals Nos. 780 and 89d^ of 1912, 
decided on 2nd September, 19 lo. from the 
Appellate Decrees of Dist. Judge, Tipperah, 
dated 3rd January, 1912. 


(•) Transfer of Property Act (4 of 1882), S. 108 

CLtjl-Tonancies from year to 
land created before passing of Act are not trans- 
ferable. 

Previous to the Transfer of ^ 

tenancies from year to year o homesteacl Unas 

were not transferable except by custom , iheru 

fore, such tenancies existing iron, be ore he 
passing of the Transfer of 

become transferable under b. lob, U) 

the Act. [P.829.C. ...S:P-b28.C...J 

(b) Transfer of Property Act 14 of 18p),S. 108 (/I 
—Tenancy from year to year of homestead 
land created before vl 882 ) -Transferabihty — 
Burden of proof. 

In a suit for ejectment of the transferee from 

the tanant of a tenancy from year 
stead lands existing from before the 
the Transfer of Property Act the onus 

the transferee-defendant to prove the custom ol 

transferability. [P. hag. C. i.J 

jf^asA Behary GAosh and Gobinda 
Chandra Dey and Jot indr a MoAan 
Ghose — for Appellant. 

Chakrabartty, Dwarka Nat/t Chakra- 
varty and Qopal Chandra Das— 
Respondents. 

Judgment.— These appeals arise out ot 
suits for ejectment of the detendan s 
from certain homestead lands in the town 
of Brahmanberia. The suits were decreed 
by the Court of first instance, and the 
decrees were confirmed on appeal b> t e 
lower Appellate Court. The delen ants 
Nos. 2 and 3 have appealed to this Court. 

The plaintiffs alleged that they acquired 

a right to ihe lands in suit by purch^e 
from one Kamini Kumar Das who ha 
obtained two mokurari leases from one 
Ghannu Mia and others, the owners of the 
Jrd share of the Taluks Manik Bibi and 
Asadulla Bibi rfomera within which the 
lands were situate. The defendants denied 
that the lands appertained to the Taluks 
Manik Bibi and Asadulla Bibi Somera as 
alleged by the plaintiffs, and asserted that 
they appertained to the Irds sha^e of Taluk 
Asadulla Bibi Somera owned by Haidar 


All and others, the lands of which share 
are found to be distinctly demarcated from 
the ^rd share and to form a separate estate. 
They further pleaded that the persons who 
granted the leases were not the 

sole owners ot the taluks to which the 
lands were alleged by the plaintiffs to 
appertain. Those questions, however, have 
been decided by the Courts below in favour 
of the plaintiffs and we agree with the 

Courts below on these points. 

The defendant Ananda Mohan Saha 
purchased the lands in dispute in suits 
Nos i4i and U3 in his own name and 
took leases in the other two cases m the 
benami of the defendant Bepin from the 
former tenants. The defence substantially 
was that the former tenants had permanent 
and transferable rights to these lands and 
that in anycisealS days’ notice to quit 
was not sutheient in law to determine the 
tenancies. Some other pleas were taken m 
defence, but they were overruled and the 
findings on these points have not been 

challenged in appeal. 

The questions for consideration in these 

appeals are, firsts whether the tenancies 
were permanent, second, even if not per- 
manent, whether they are transferable, 

third, even if they are transferable, whether 

a 15 days’ notice to quit is sufficient in 
law to determine the tenancies, and lastly, 
whether disclaimer of title amounts to 

waiver of notice. 

The ^rst question should be dealt with m 
each of the cases separately. In Appeal 
No. 780 (Suit No. 141) the land was 

purchased by Ananda from one Chandra 
Mohon, the defendant No. Z, in 1904. The 
land was described as a raiyati apper- 
taining to Taluk Asadulla Bibi Somera 
(without mentioning the name of the land- 
lord) and bearing a rent of Rs, 1-12*0. The 
Court of first instance after a full discussion 
of the evidence found that the land did not 
appertain to any /awa of Re. 1-12*0, nor 
was it held under Haidar All and others, 
the owners of jrds share of Taluk Asadulla 
as stated by the defendants, but appertained 
toa/WofRs. 2-12-0 held under Taluk 
Manik Bibi and that although the tenancy 
had been the subject of inheritance from 
lather to son, it was not proved that it 
held afc an uniform rent or that it had been 
the subject of transfers, or that there were 
any substantial stimctures on the land, there 
being only a tin-shed on the land before the 
purchase by Ananda, Ananda erected two 
other tin-sheds and a piicca room after his 
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purchase in 1904. but this was not to the 
knowledge of the plaintiffs’ lessors. The 
defendant is said to have obtained permis- 
sion to erect the structures on the land from 
Haidar Ali, the owner of the irds share of 
the taluks, which had nothing to do with 
the ^rd share of the taluks to which the 
lands really appertain. The Court of Appeal 
below, though it did not discuss the 
questions fully, agreed with the con- 
clusions arrived at by the Court of first 
instance on the points. The learned Judge, 
it is true, refers to the fact of the 
origin of the tenancy not being known, 
as if it was against the permanency of the 
tenancy, but having regard to the other 
facts found by the Courts below, we are 
unable to hold that the Courts below were 
wrong in holding that the tenancy of 
Chandra Nath was not a permanent one. 

In Appeal No. 894 (Suit No. 142) the 
land was held by one Sohagi for about 30 
years, and Ananda obtained an ijara lease 
for 100 jears from her in the name of the 
defendant No. 4, Bopin. The Court of 
first instance held that it w’as practically a 
sale, there being no rent reserved and no 
mention of any reversion of the land to her 
at any time. It was said that oneChandra- 
kala, the paternal aunt of Sohagi, made a 
gift of the land to her in 1901. But it has 
been found against the defendants. It has 
also been found that there are no circum- 
stances justifying the presumption that the 
tenancy was a permanent one. 

In Appeal No. 896 (Suit No. 144) also, 
the land was taken in ijara lease for 100 
years from the heirs of one Bam Piosad. 
The holding is described as raiyati hasat 
bhita^ no rent is reserved and no reversion 
is mentioned. The grantors of the pattah 
abandoned the homesteads immediately 
after the grant making no provision for the 
landlord's rent, and as in the last case the 
pattah is virtually a deed of conveyance. 
The holding was inherited by the heirs of 
Bam Prosad, but no other circumstance has 
been found which may lead to a presump- 
tion of permanency. 

In Appeal No. 895 (Suit No. 143) the 
land was hold by Ram Prosad and was 
purchased from his son and nephew in 
1907 by the defendant Ananda Mohan. 
The kobala states that it was a mourasi 
mokurart jama standing in the name of 
Bam Prosad bearing a rent of 14 annas 
payable to one Chandra Nath Saha. Some 
^nt-receipbs were filed to show that Bam 
•rrosad held the land as a mokurari jama. 


The rent receipts were missing from the 
record, and secondly, evidence was adduced 
with regard to these receipts. The receipts 
were tiled only from the year 1295 
and none of them granted by the malik 
Channu Mia and others. The Munsif 
discussed these receipts and the collection 
papers and disbelieved them. He further 
found that there was a mandir on the land 
but it was a dilapidated structure and there 
w^as no satisfactory evidence that the 
tenants built the mandir y and came to the 
conclusion that the tenancy had not been 
proved to be a permanent one. 

The Munsif found on a detailed con- 
sideration of the evidence that the defen- 
dants failed to prove that the tenancies w'ere 
permanent. The learned District Judge did 
not discuss the evidence fully, but agreed 
with the findings arrived at by the Munsif. 
The judgment being one of affirmance, we 
are not disposed to remand the case. The 
defendants, it is to be observed, not only 
denied the title of the plaintiffs and their 
lessors (the true owners), but set up tenan- 
cies under Haidar Ali and others who are 
found to have no connection with the lands, 
and actually produced false receipts to show 
payment of rent to them. 

The tenancies not being permanent, the 
next question is whether they are transfer- 
able. If the tenancies are governed by the 
Transfer of Property Act. then there is no 
doubt that the interest of the lessee can be 
transferred absolutely or byway of sub- 
lease as laid down by S. i08. Clause (/) of 

^ 4 . j f tenancies, however, were 
created before the passing of the Transfer of 

Property Act. S. 2, Clause (.) of that Act 
laya down that nothing in the Act shall be 
deemed to affect any right or liability aris- 

!.u° ^ relation constituted before 

the Act came into force or any relief in 
respect of such right or liability. We think, 

that in the present cases, the legal relation! 
between the plaintiffs’ lessors and the 
defendants vendors was constituted before 
the passing of the Transfer of Property Act. 

e provisions of that Act, therefore, do not 
apply to the present case, and S. 108, 
w) or the Act does not affect the 
ir obligations of the parties. See 

Madlitt Sudan Sen v. /^amini Kanta Sen (111 

Prosad 

Ghosh (2). The tenancies in the present 
cases were tenancies from year to year before 


(1) (i90s)- 32 Cal. 1023. 

(2) (igos) 7 c. L.J. 553. 
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the passing of the Act and it is contended on 
behalf of the appellant that they are tenan- 
cies from year to year subsequent to the 
passing of the Act. In the first of the two 
oases cited above the tenancy was also from 
year to year, and in the second it was a non- 
permanent tenure and, therefore, appeal's to 
have been from year to year. It was held 
in those cases that the provisions of the 
Transfer of Property Act did not apply. 
That being so, the rights of the lessee have 
to be determined with reference to the law 
as it stood before the passing of the Trans- 
jferof Property Act. Now, previous to the 
[Transfer of Property Act tenancies from 
jyear to year of homestead lands were not 
Itransferable except by custom. In the 
case of Madhu Sudan Sen v. Kamini 
Kanta Sen (1) cited above Maclean, C. J., 
observed (Mitra, J., concurring). 

“ That the incident of non-transferability was 
common to ordinary tenancies of agricultural 
lands and tenancies from year to year of home- 
stead land before the passing of the Transfer of 
Properly Act was held in Hai i Naih Karmakar 
V. Haj Chandra Karmakar (3), and we have 
taken the same view in Second Appeals Nos. 
339> 4481 449 and 450 of 1903 decided on the 
3rcl April, 1905. The party alleging transfer- 
ability had to prove a custom to that effect.” 

The same view was taken in Hanuman 
Prasad Singh v. Deo Charan Shigk (4) 
and Hiramoti Dassya v. Annoda Prasad 
Ghosh (2) referred to above. 


The tenancies, therefore, were not trans- 
ferable except by custom. The Court of 
first instance found that the custom of 
transferability was not proved. The learn- 
ed District Judge, holding that the onus 
was upon the plaintiffs to prove a custom 
of non-transferability, found that the plain- 
tiffs failed to prove a custom that such 
tenancies are not transferable. The learned 
Judge is obviously wrong, as the onus is 
upon the defendants who set up the custom 
of transferability to prove that it existed 
and it is found by the Munsif that the 
evidence on both sides negatived the exist- 
ence of such custom before 1882 in respect 
of homestead land. It is unnecessai'y, 
therefore, to remand the cases for a finding 
on the point by the lower Appellate Court. 

It is contended that in two of the cases 
there were no transfers by way of sales, 
the defendants in those two cases having 
obtained ijnra leases, and that there was 
nothing in the law previous to the Transfer 
of Property Act to show that a tenant could 

(3) (1898) 2 C. W. N. 122. 

(4) (1908) 7 C. L. J. 309. 


not sub-let. But assuming that bomeste.id 
lands liold from year co year could be trans- 
ferred by way of sub-lettiug before the pass- 
ing of the Transfer of Property Act, we 
think the so-called leases are really sales of 
the lea^e-hold interest. The ijaras, we have 
seen, are stated to be for one hundred years 
for a large amount of consideration, no rent 
is reserved and there is no mention of rever- 
sion of the land to the grantors at any 
time. There is no provision for payment of 
rent to the landlord It may be said that 
a term being mentioned there was no 
absolute transler of the tenant's interest. 
But the Munsif has found (and the finding 
has not been displaced on appeal) not only 
that the so-called ijara leases are leally 
sales out and out from the terms of the 
documents, but that the tenants have 
abandoned the lands without arranging for 
payment of rent and no rent has been paid 
by the tenants (grantors of the ijaras ) ever 
since the ijaras. Upon the facts found and 
looking at the substance of the transactions, 
we are of opinion that the ijaras were a 
mere device, that they were really assign- 
ments, and that in any case there has been 
abandonment of the lands by the tenants. 

We are accordingly of opinion that the 
defendants did not acquire any right under 
the conveyances in two of the cases or 
under the so-called ijara leases in the two 
others. 

That being so, they are liable to be 
ejected as trespassers and in this view it is 
unnecessary to consider the question raised 
on behalf of the appellants, viz., whether 
a 15 days’ notice to quit is sufficient, or the 
question whether a disclaimer of title 
amounts to waiver of notice raised on 
behalf of the respondents. 

The result is that the appeals are dis- 
missed with costs. 

V.B./R.K. 

Appeals dismissed. 

A. I. R. 1916 Calcutta 829 
Full Bench 

Jenkins, C. J., Mookerjee and 
Holmwood, JJ. 

Hemendra Nath Roy — Defendant — 

Appellant. 

V. 

Upendra Narain Roy and anothet — 
Plaintiffs — Respondents. 

Letters Patent Appeal No. 1 of 1914, 
decided on 26th August, 1915, against the 
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Judgment of N. E. Chatterjea, J.. dated 
27th March, 1914. 


(a) DigwariTenure— Civil Court has no juris- 
dicUOD to reinstate a dismissed Ghatwal— But it 
cto grant a declaration of his being preferential 
claimant to one wrongly appointed— Specific 
Relief Act (1877), S. 42. 

-A Civil Court has no jurisdiction to reinstate 
a Ghatwal who has been dismissed by the 
Executive Government as unfit for the discharge 
of his duties. But where a Commissioner decides 
against a claimant not in the exercise of his 
discretion, but upon an erroneous view of the 
relative title of his contestant, a Civil Court is 
competent to grant to the claimant relief by way 
of a declaratory decree under S.42 of the Specific 
Kelief Act, so that he may approach the 
Executive Government and seek their decision 
on the question of the appoiiunienl of a 
successor to the office of Digwar. 

IP. S33 C. 2 & P. S37, C. I 1 

(b) Practice— Pleadings- Relief-Plaiatiff wiil 
be entitled to specific relief under general prayer 
based on pleadings— But he cannot get different 
rebef unless it is supported by pleadings. 

if a bill (plaint) contains charges putting facts 
in issue that are material, the plaintiff is entitled 
to the relief which iho.-<e facts will sustain under 
the general prayer, but he cannot desert the 
specific relief prayed and. under the general 
prayer, ask specific relief of another description 
unless the facts and circumstances charged bv 
the bill will consistently with the rules of the 
Court maintain that relief. 

/ ^ n- • T C,2&P.S37. C. 2 .) 

(c) Digwori Tenure— (Per c. / )— At 

Ghat Bharra Digwari is an office— Succession to 
It of an heir depends on approval of Govern- 
meat* 

Per /enkhis, C. /.-At Ghat Bharra the 
Digwan po.sition is that of an office remunerated 
by the enjoyment of land and on the death of a 
Digwar holding office there is a general usage to 
appoint his heir m his place as the successor to 
his office but his claim and tenure of office are 
dependent on the approval of the Government. 

o « 32 . C. 2.J 

(d) rracticc— Arguments— (Per Mooktrjee, J .) 

—Arguments based on analogy are not applicable 
where statute is concerned. 

Per Alookir/ety J An argument from analogy 
may arise where a pr.nciple of law is involved, 
but where Courts are dealing with the positive 
enactment of a Statute, reasons founded upon 
analogy are scarcely applicable. |P. 834, C. i.J 

(e) Jurisdiction— Civil— Object or motive of 
party is immaterial— Relief must be granted unless 
jurisdiction Is barred by any other enactment. 

A Civil Court is not concerned with the 
object or motive of a party who comes into 
Court in assertion of his alleged right and he 
should not be refused declaration merely 
because he seeks it with a view to influence the 
opinion of the Revenue Authorities, unless the 
declaration sought can be based only on the 
investigation of a question which is by Statute or 
otherwise expressly excluded from the cognizance 
of the Civil Court. (p. 837, C. 1 & 2.J 

Digwari Tenure— Dismissal from office 
of Oigw^ worked forfeiture of lands attached to 

remedy was by appeal— 
ttwd that It was not grant of land burdened 


with service but grant of office carrying with 
■t lands attached-Held further offic7 was nM 
hereditary as matter of right. 

cP'" enjoyed 

certain lands attached to it and when a person 

forthwith deprived ol the lands. When dismiss- 

ed the Digwar was at liberty to appeal from 

the deci-^ion of the Magistrate to the superior 
authorities: rp f , 1 

circumstances ’ the 
pre>umption was that there was not a grant 
of lands burdened with a certain service but the 
grant 01 an office the performance of whose duties 
was remunerated by the use of lands. 

£Z./v r , . |P-83S, C. 2.] 

* .’ fitrther, that the office was not here- 

aitary m the sense that the heir of the last 

holder was entitled as a matter of right to 

discharge the duties of the office and to remune- 

ratc himself from the usufruct of the lands 

attached thereto. (P. S35, C. 2 & P. 836. C. i.| 

^osh Behan Ghoset Joges Chunder 
Jofish Chandra Sarkar and Sris Chunder 
De — ior Appellant. 

D^oaraka Nath Chakerbuffy . Karuna- 
moy Lose, Lalit Mohan Gkose, Jotish 
Chunder Hazra and Sarat Chandra De 
for Respondents. 

Jenkins, C. J. — The plaintiff, Upendra 
NarainRoy, has brought this suit to estab- 
lish his claina to lands in Ghat Bharra in 
the District of Bankura as held in Digwari 
ehakran right. The defendants are his 
rival claimant, Hemendra Nath Roy, the 
Secretary of State for India in Council,’ and 
the Raja of Panchakote, the zemindar 
There are also certain pro forma defendants 
of whom some are the plaintiff’s brothers 
and one is Darpanarain Roy, who is admit- 

^dly one of the two Digwars of Ghat 
Bharra. 

The Subordinate Judge has passed a 
decree m the pJaintifif-s favour and has 

directed that the plaintiff do recover posses- 
sion of the land m suit, and effeot has been 
oivento this direction. From this decree 
an appeal to the High Court was preferred 
It was hewd by Fletcher and N. E. Chatter- 

has^bZ nr«/ ‘be present appeal 

has been preferred under Clause 15 of the 

who Hemendra Nath Eoy, 

supported by the Baja of 

tTff wb u except the pCi- 

flvouT ' =“PPorted the decree in his 

two Digwars in Ghaut Bharra. 

The defendant Darpanarain is one and his 
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position is not contested. The whole 
dispute is as to the other Digwar. It is 
common ground that the othce of Digwar 
and enjoyment of the land go together, and 
this combination may be due either to a 
grant of land burdened with the service of 
the office or a grant of the office remune- 
rated by enjoyment of the land. 

Whichever of these two it may be, we 
know that the office was held and the pro- 
perty enjoyed by Kartic Roy, the defendant 
Hemendra’s father, and seven generations of 
ancestors before him, and it is common 
ground that it was so enjoyed in a regular 
course of succession. Kartic, however, was 
dismissed in 1855 and Rasik Lai Upadhya, 
a stranger to the family, was appointed in 
his place. But he in turn was dismissed on 
the 14th April, 1856 and Raja Ram Rai 
was appointed to the office. In 1861 Raja 
Ram £^i became incapable of performing 
the duties of the post and his nephew and 
heir presumptive, Mohendra, the plaintiff’s 
father, was appointed. 

In the meantime the dismissed Kartic had 
rendered good service and so on the 18th of 
August, 1869 a promise was made that when 
any Sardari or Sadiali post became vacant, it 
should be offered to him in the first instance. 
In 1870 Mohendra was dismissed. In 1871 
Kartic was confirmed in the vacancy caused 
by this dismissal and it was directed that 
possession should be given him of the 
Ghatwali lands. 

This dismissal, however, was cancelled by 
order of the Lieutenant-Governor who re- 
instated Mohendra in the service and on the 
19th June, 1872 an order was made on the 
Sub-Inspector of Gangajalghati directing 
him to continue as before to get the work 
done by Mohendra and give him possession 
of the lands. From a report dated the 
14th August, 1872 it appears this was done. 

On the 19th July, 1904 the Magistrate 
made an order dismissing a number of 
Ghatwals, including Mohendra. The fol- 
lowing month this dismissal was cancelled 
and Mohendra was reinstated. 

In August 1907 Mohendra preferred a 
petition to the Magistrate praying for six 
months’ leave on the score of ill-health and 
asking that his son Upendra, the plaintiff, 
should be appointed in his place in an acting 
capacity for six months. This v/as approved. 

On the 9th October, 1907 Mohendra died 
ftnd bis son Upendra asked to be appointed. 
The order was 


Upendra Kai will continue to act in place of 
his dead father Mohendra Narain Kai. Sardar of 
llharra, until further orders.’' 

I may here state that though Upendra has 
brothers, they do not dispute the superiority 
of his sole claim to the ollice. 

In the meantime Kartic had died in 1908 
leaving him surviving his widow Karuna- 
mayi and his son, the defendant Hemendra. 
Karunamayi, on Mohendra’s death, applied 
for the appointment of her minor son 
Hemendra as Sardar Ghatwal of Pergana 
Mahisara. The Deputy Collector reported 
that in his opinion the application should 
be rejected and 

"that the present acting man Upendra Nath 
Kai (be) appointed in piace of his deceased 
father speciallj’ when he appears to have been 
doing good work all along." 

On the 16th of June, 1908 the Magis- 
trate-Collector made an order in which he 
said he thought Upendra should be affirmed. 
On the 14th August, 1908 Mr. Maddox, the 
Officiating Commissioner, set aside the 
Magistrate’s order, and directed that 
Hemendra. the minor son of Kartic, be 
appointed (as Sardar Ghatwal, and until he 
came of age a deputy must be appointed) in 
his place. This opinion was based pi’inci- 
pally on Mr. Maddox’s reading of a deci- 
sion reported as Jogendra Nath Singh v. 
Kali Charan Roy (1). 

Upendra appealed to the Board of 
Revenue on the 21st September, 1908, but 
the Board resolved that it had no jurisdic- 
tion. Thereupon Upendra appealed to the 
Lieutenant-Governor and in reply he was 
informed that the remedy for any grievance 
which he might have lay in the Civil Court, 
So this suit was instituted by Upendra in 
accordance with the reply given him by the 
Government. 

Whether we have here to deal with 
an office remunerated by the possession of 
land or land burdened with the service of 
an office is practically immaterial in the 
view I take. 

But such materials as there are on the 
record, in my opinion, support the conclu- 
sion that we have here an office remune- 
rated by the possession of land. Most of 
the information we possess relates to the 
period subsequent to Kartic’s appointment, 
but it does appear that one of his predeces- 
sors was dismissed. Since that time there 
have been the repeated instances of appoint- 
ment and dismissal which 1 have already 
mentioned, and what has given them the 
greater significance is that the corresponding 

(i) (1905)9 c. W, N. 663. 
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possession of the land has apparently follow- 
ed as a matter of course. 

The oral evidence on this point is 
interesting. Thus Upendra says 

From 1856 up to the time of my dismissal 
we have held the post of Sardar Digwar aud held 
possession of the properties appertaining to the 
ottice. No person was appointed in my father’s 
place and our possession did not cease.” 

Later he deposes. 

” When a new Sardar is appointed, he has to 
take possession through the Police. When I 
was appointed acting Sardar. I did not apply to 

be put in possession. The possession was then 
with us. ” 

And according to him, it is the Magistrate 
who appoints and dismisses. Darpanarain 
declares that he took possession through the 
Police on his appointment, and that when 
a Sardar is appointed permanently or in an 
officiating post, he has to take possession 
through the Police. 

Benimadhab, the Police Sub-Inspector 
at Gangajalghat, says that the Magistrates 
dismiss for misconduct or default in the 
performance of their duties and that the 
Police give possession to the person who is 
appointed. Rakhal Chandra Chattopadhya 
deposes to this power of dismissal. 

Prasanna Kumar Bai, who looks after 
Hemendra’s affairs, declares that the Magis- 
trate appoints and dismisses and that he 
had never seen any Digwar or Sardar hold 
possession of the lands of his office after 
dismissal. 

This view is borne out by the documen- 
tary evidence. The earliest: document is 
the report submitted in 1799 by Kanji, 
Tahsildar of Chakla Pachet, but his cover- 
ing letter shows that his sources of informa- 
tion were limited. The report throws no 
appreciable light on the question now under 
discussion, and it is probable that the 
distinction it involves was not present to his 
mind. But for what it may be worth, we 
find him stating that the Digwars enjoy 
their jagir villages without payment of 
rent in lieu of their wages. 

The order of the 23rd May, 1847 is 
much more explicit, and the parwana 
there reproduced states that Ghatwali 
lands are held merely for remuneration for 
labours of their services and that they are 
not entitled to make a permanent settle- 
ment of the lands to any one by giving up 
their rights thereto, that they can grant 
only a patta of fote right for the period of 
their incumbancy. 

Another document to which reference 
may usefully be made is Exhibit D an 
attested copy of Isamnabisi or list of 


Ghatwals dated in the year 1849 It ia 
expressed to be an Isamnabisi of Ghatwals 
who got thejr allowance in cash or got 
mir, lands therefor. Jt refers to the 

litigation and 

one of the columns is headed. 

UnVs': ^olds 

Statement';®'' 


in Place appointed 

Mol 

lihadra, 12^8 n u- 1 

0 • . nis deceased father 

that the Digwari position was that of an 

by ‘be enjoyment of, 
and So the next pomt for determination 
IS whether this office was hereditary or 

forthcoming, but the history 

th« d tif “r ®"‘»blishes a general usage on 
he death of a Digwar holding office to 

appoint his heir in his place as the successor 

Lnmnl, A-; 'be office thus 

became hereditary m the strict sense of the 

kthnT’' r dieeussion, for even 

m the case of life grants, it is a common 

practice that they should be renewed to the 

heir of the grantee, so that there may be by 

usage an appearance of descent, and it must 

always be a matter of some doubt at what 

point the principle and practice of identifi 

cation can be properly regarded as establish- 

ing heritability. Here the usage of the heir 

Uking his predecessor’s place can be traced 

back to the 17th century and so lon» a 

an expone°nt 

of the Digwari right. On the contrarv, I 
think we may safely ascribe to it the force 

of law subject to the qualification that the 

O^"^ t\e ;“roV:rr 

Mr. JIaddox’s determination recogntrcs^hk’ 

for he clearly thought that he was 'pLsine 
judgment on conflicting legal claim?, ard if 
difficult to reconcile the Govamm«of’c 

with any other view. In fact wh« 
ed the contest would seems?! 'Tb^^analys- 
Mr Maddox’s 1 ... I bo whether 

decided as he did TTry^ a ^ not 

been distnrM ’ have 

sue^es?o!ff n hk kthOT’s'^Tf? 

Commiier Tth The 

of Revenue resolved it bad no 
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jurisdiction and Government referred to the 
Civil Court. When the facts of the case 
are grasped this attitude of the Government 
is free from difticulty, for the Commissioner’s 
determination was not limited to Upendra's 
conduct or fitness of office, but proceeded on 
that Officer’s view of the rival of letral 
claims. The Commissioner’s decision is 
based on Jogendra Nath Singh v. Kali 
Charan Boy (1) but that case has absolute- 
ly no application to the circumstances of this 
case : it dealt with a proposition that has 
no relevance here and determined no point 
that arises here. Apart from a personal 
promise in favour of Kartic, Hemendra 
Nath’s only claim would be as the heir of 
Kartic, but after his dismissal 60 years ago, 
he can no longer be regarded with reason as 
a stock of descent. The last incumbent was 
Mohendra and Upendra Nath is his heir. 
Still it does not appear to me that we can 
uphold the unconditional decree that has been 
passed, for that disregards the qualification 
that the Government’s approval is necessary, 
and we can do no more than express our 
conclusion that Mohendra was the incum- 
bent of the office at his death, having been 
appointed thereto in succession to Baja Bam 
Bai whose heir he was, that Upendra was 
the heir of Mohendra, that Upendra’s claim 
to succeed is subject to the approval of the 
Government, and that the ground on which 
the Commissioner cancelled the Magistrate’s 
sanction was erroneous in law. 

We cannot, therefore afiirm the decree as 
it stands, so that we have to see whether 
it is open to us to pass a decree which will 
embody what is essential in this conclusion. 
The plaint is not happily framed, but in 
view of all the circumstances of the case, 
I think we can make a declaratory decree 
defining the plaintifif’s position, though it 
may be it is not really necessary, for having 
regard to the Government’s reply referring 
the plaintiff to the Civil Courts, they would 
probably be prepared to give or withhold 
its approval in accordance with the view 
we have expressed, seeing that it invited 
recourse to the Civil Court. For the 
appellant, it is objected that we can- 
not make a declaratory decree on a 
plaint framed as the present is, and we 
have been referred to the decision in 
Walihan y. Jogeshwar I^arayan (2). But 
that decision does not appear to me to 
govern the present case which is peculiar 
in its circumstances. The prayers in the 

(2) (1908) 35 Cal. 189=35 I. A. 38 (P. C.). 
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plaint are not limited to a claim for poshes-, 
sion hut seek declaration, and though the 
form in which these declarations are sought 
do not comply strictly with the provisiccs 
of S. 42 of the Specific Belief Act, the 
prayers, more especially in view of 0. 7, 
R. 7, are, 1 think, sufficiently comprehen- 
sive to permit the decree 1 think should te 
passed. 

In dealing with this matter on broad 
lines we sliall be acting in accordance with 
what has been done by their Lordships of 
the Privy Council in more than one case, 
when, to use an expression employed on 
one occasion, it was necessary out of a 
wreckage of procedure to construct the 
material for a just decision. 

The principle adopted by their Lordships 
in Cockerell v. Dickens (3) is this : 

“ Tlie rule is, that if the bill contains ciiarges, 
putting facts in issue that are material, the 
plaintiff is entitled to the relief which iliose 
facts will sustain under the general prayer, but 
he cannot desert the specific relief prayed, and< 
under the general praytr ask specific relief of; 
another description, unless the facts and circum-| 
stances charged by the bill, consistently with the 
rules of the Court, maintain that reliefs.” ^ 

And the same position was maintained in 
Durga Prosad Sureka v. Bhajan Lai 
Lohea (4) and Gopt Narain Khanna v. 
Bansidhar (5). 

We must, therefore, modify the decree of 
the lower Court by substituting for the 
same a declai'ation that accoiding to usage 
on the death of a Digwar of Ghaut Bharra 
holding office, his heir may be appointed 
in his place, if the Government approve, 
that Mohendra Narain Rai held the office 
of Digwar at his death and that the plain- 
tiff is the heir of Mohendra Narain Bai. 
This Court cannot give relief either by 
appointing him to the office he seeks or 
delivering him possession of the land apper- 
taining thereto. That relief must besought 
elsewhere, and possibly for this purpose the 
declaration may be of service. 

In the circumstances of this case, each 
party should bear his own costs throughout. 

Mookerjee, J, — This is an appeal by 
the first defendant in a suit commenced by 
the plaintiff-respondent for recovery of pos- 
session of land on declaration of title thereto 
as Digwar of Ghaut Bharra in the District of 
Bankura. The suit was decreed by the 
Trial Court. Upon appeal to this Court, 

(3) (1837 41) 2 M. I. A. 353 = 3 Moo. (P. C.) 
98 = 1 Mont. D. & D. 45. 

(4) (1904) 31 Cal, 614 = 31 I. A. 122 (P. C.). 

(5) (*905) 27 All. 325 = 32 L A. 123 (P. C.). 
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the Judges of the Division Bench were 
equally divided in opinion. Fletcher, J., 
was of opinion that the decree of the 
Subordinate Judge should be reversed and 
the suit dismissed. N. R. Chatterjea, J., 
was of opinion, on the other hand, that the 
decree should be confirmed. Consequently, 
the decree of the Subordinate Judge stood 
confirmed under sub-S. 2 of S. 98 of 
the Code of Civil Procedure, 1908. On 
the present appeal, under Clause 15 of 
the Letters Patent, the decision of the 
Subordinate Judge has been assailed, princi- 
pally on the ground that the plaintiff 
cannot claim as of right to succeed to the 
office of Digwai’ and that as the Executive 
Government have refused to appoint him as 
Digwar, the Civil Court has no jurisdiction 
to review the order of the Executive. 

It is desirable at the outset to state that 
no useful purpose is likely to be served 
by a reference to the provisions of Regu- 
lation XXIX of 1814, which are applicable 
to Birbum Ghatwals ; nor can any analogy 
be safely drawn from the decisions in 
Ni/moni Singh Deo v. Bakranath Singh (6) 
and Jogendra Nath Singh v. Kali Charan 
Ro\f (1) which are mentioned in the judg- 
ments of the Division Bench. As was 
observed by their Lordships of the Judicial 
Committee in the case of Ramchunder Dutt 
V. Jugeshchunder Dutt (7), the argument 
|from analogy may arise where a principle of 
law isinvolved, but where Courts are dealing 
with the positive enactment of a Statute, 
reasons founded upon analogy are scarcely 
applicable. This observation is peculiary 
weighty where the rights of the parties litigant 
depend in a great measure upon the nature 
of the particular tenure or the terms of the 
particular grant. The problem for investi- 
gation consequently is, what is the nature 
of the tenure, what are the terms of the 
grant in this case as indicated by its antece- 
dent history. In the determination of this 
question, w'e must bear in mind the clear 
distinction between the grant of an estate 
burdened with a certain service and the 
grant of an office the performance of whose 
duties are remunerated by the use of certain 
lands. This fundamental distinction was 
emphasized by Jackson, J. in Kooldeep 
Narain Singh v. Makadeo Singh (8) and has 
since then been recognised and approved by 


(6) (1883)9 Cal. 187=9 A. 104 (P. c.). 
^p( 7 H* 874 ) 12 B. L. R. 229 = 19 W. R. 353 

(8) (1866) 6 W, R. I99 = B. L. R. Sup. 
Vol. SS 9 - 


the Judicial Committee in Forbes v. Meer 
Mahomed Tuquear (9), Lilanand Singh 
V. Manoranjan Singh (10) and Venkata 
Narasimha Appa Jiao Bahadur v. Soha- 
nadri Appa Boo Bahadur (11). 

In the investigation of the nature of the 
title, under which the lands in dispute 
have been held by successive occupants 
thereof, reference to the following genea- 
logical tables will be found convenient : — - 

(A) 

Sahebram, 

I 

Bari, 

I 

Ananda, 

I 

Madhi, 


Sham, Ram, 

I I 

Khudu. Gobordhan, 

I ' 


- . J I Alum 

Al^ddn. Adwaita I 


Kartic, Gourmohan. Mooktaram, 

.X ' ' 

Hemendra, Darpanarayan, 

defendant No. i. defendant No. 8, 


(B) 

X 


r~ 

Rajaram. 



Mohendra , 

I 

Upendra, 

plaintiff. 


It 13 undisputed that the lands in suit 
were held by successive Digwars of Ghat 
Bharra, who were, up to the middle of 
nineteenth century, members of the family 
whereof Sahebram was the founder. The 
evidence indicates that Sham and Ram were 
Digwars in 1782. Since then, the lands 
have been enjoyed in equal halves by the 
two Digwars, one of whom came from the 
branch of Sham and the other from the 
branch of Ram. We are not concerned in 
this litigation with the lands enjoyed by 
the Digwars who belong to the latter 
branch ; but th© ©videoc© indicates that 
Gourmohan was appointed Digwar in 1831 
and that Darpanarayan succeeded him in 
1865. When we turn to the history of the 


(9) (1869-70) 13 M.I.A. 438=5 B..L.R. 529 

(10) (1874) 13 B. L. R. 124 = 1. A. Sap. 
Vol. i8i. 

(11) (1906) 29 Mad. 52=33 I. A. 46 (P. C.). 
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other branch, we find that Mudan, who 
was Digwar in 1803, was disoaissedin 1314 
and was succeeded by Adwaita, who 
in his turn, was dismissed in 1350. Kartic 
was appointed Digwar on the 23th March, 
1851 after the dismissal of his father, and 
was himself dismissed on the 10th May, 
1855, as the authorities were not satisfied 
with the manner in which he discharged 
his Police duties. On the dismissal of 
Kartic, a stranger to the family, named 
Basik Lai Upadhya, was appointed 
but his tenure of odice was very 
brief, as he himself was dismissed on the 
14th February, 1856. On the dismissal of 
Basik, Bajaram, the grand-uncle of the 
plaintiff, who belonged to a different family 
was appointed Digwar on 14th April, 1856. 
He was succeeded in 1861 by Mohendra, 
the father of the plaintiff. During the 
incumbency of Mohendra, Kartic, in 1869. 
made a successful attempt to get back the 
office when Mohendra, w’as suspended. On 
the I3th October, 1870 Mohendra and 
Darpanarayan were both dismissed, as their 
conduct was deemed unsatisfactory, and the 
opinion was expressed that it was improper 
to keep such men in Government service. 
Kartic was re*appointed Digwar in place of 
Mohendra on the 11th January, 1861, and 
one Khetternath was, at the same time, 
appointed in place of Darpanarayan. But, 
on the 30th May, 1872, Mohendra and 
Darpanarayan were both reinstated by the 
Lieutenant-Governor in supersession of the 
order of the Commissioner who had con- 
firmed the order of dismissal made by the 
Magistrate. This terminated the brief 
restoration of Kartic to the office which had 
been held by his ancestors for seven genera- 
tions, but he obtained what may be 
described as a promise of reappointment on 
a future vacancy. Kartic, however, died 
in 1900 leaving an infant son, Hemendra, 
the first defendant in this litigation. On 
the 19th July, 1904, Mohendra was dis- 
missed ^ain by the Magistrate along 
with a number of other persons similarly 
situated. On the 6th August, 1904 this 
order was revoked and Mohendra and 
Darpanarayan were conditionally restored. 
The evidence points to the conclusion that 
they were allowed to continue in office and 
enjoy the lands, though the condition 
imposed does not appear to have been 
fulfilled. On the 20th August, 1907 
Mohendra obtained leave of absence on the 
ground of illness and his son Upendra was 
appointed to act for him ; but Mohendra 


never returned to his work, as he died on 
the 9th October, 1907. Upendra was there- 
ui>on directed to act until further orders. 
At this stage, an attempt was made by 
the guardian of Hemendra to secme the 
office and the lands for him, if possible. 
The Magistrate, however, on the ibth 
June, 1903 ap{X)inted Upendra as Digwar 
on the strength of a reix)rt, dated 27th 
April, 1903 submitted by the Deputy 
Magistrate. But, on appeal to the Commis- 
sioner, the order of the Magistrate was 
reversed on the 11th August, 1908 and 
Hemendra, the infant son of Kartic, was 
appointed Digwar. Upendra preferred an 
appeal to the Board of Revenue, which 
was dismissed on 21st September, 1903. 
He then appealed to the Lieutenant- 
Governor ; but on the 29th March, 1909 he 
was informed that the remedy for any 
grievance which he might have, lay in the 
Civil Court. The result was the institu- 
tion of this suit by him on the 16th 
.August, 1909. 

From the facts thus briefly narrated, two 
points emerge as perfectly clear, namely, 
jirsty that the disputed lands have always 
been enjoyed by theDigwai’of Ghant Bharra 
and secondly t that when a person has been 
dismissed from the office of Digwar, he has 
been forthwith deprived of the lands. 
There is, indeed, no trace in the evidence 
that there ever was an assertion by a dis- 
missed Digwar that be was not liable to be 
deprived of the lands. As regards to dis- 
missal itself, the Digwar was at liberty to 
appeal from the decision of the Magistrate 
to the superior authorities ; but no one has 
ever suggested that if the Executive Govern- 
ment ultimately confirmed the order of 
dismissal, the Digwar had still a right to 
continue in possession of the lands. These 
circumstances, in my opinion, justify the 
inference that we have here, not a grant of 
lands burdened with a certain service, but 
the grant of an office, the performance of 
whose duties is remunerated by the use of 
lands. The land and the office went to- 
gether ; but the office was the primary 
concern, the occupation of the land was 
subsidiary thereto. I think the inference is 
also legitimate that we have here a case, 
not of property held by a man to himself 
and to his heirs, buc of property held by a 
man to himself as holder of an office and 
his successors in that office. The office 
itself was not hereditary in the sense that 
the heir of the last holder was entitled 
as a matter of right to discharge the duties 
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of the office and to remunerate himself 
from the usufruct of the lands attached 
thereto. 

The theory that the office was hereditao' 
in character is inconsistent with incontro- 
vertible facts disclosed in the evidence. 
Successive Digwars were dismissed by the 
Executive Government on the ground that 
they were not fitted to hold the office 
without any question or demur. In 1855 
the office was granted to a stranger to the 
family of Kartic, and when the new 
Digwar was in his turn removed, a few 
months later, another person, Eajaram, who 
was a stranger to both the families, w’as 
appointed ; it was then expressly stated as 
a point in his favour that he was not 
connected with Kartic. The view that 
the Digwar was liable to be removed for 
failure to discharge his duties satisli'ctorily 
and that on his removal the Executive 
Government was free to appoint a quali- 
fied stranger as successor, is borne out 
by the documentary and oral evidence on 
the record. 

The earliest document, namely, the 
report of Kanji Tahsildar, dated the 9th 
July, 1799, though based on meagre 
materials, makes it reasonably clear, that 
the Digwars enjoyed the villages without 
payment of rent in lieu of their wages. 
Evidence of a more recent date is consistent 
with this position ; for instance, the order 
on Adwaita and Gourmohan dated the 23rd 
May, 1847 states explicitly that the Digwars 
held lands merely for remuneration for the 
laboxirs of their services, and are consequent- 
ly competent to create only such subordinate 
rights as do not continue beyond the period 
of their incumbency. The list of Ghatwals 
framed in 1849 makes it equally clear that 
the Digwars when they did not get their 
allowance in cash held the lands only in 
lieu of such allowance ; and this was 
applicable to the Digwari now in suit. Tbe 
same view is supported by subsequent 
reports and orders made on the occasion of 
dismissal of successive Digwars and the 
appointment of their successors, and this is 
confirmed by the statement of the plaintiff 
himself as to the nature of the tenure of the 
Digwari office made in an agreement betw’een 
himself and his brother on the Ist 
April, 1908. The position consequently 
is that the disputed lands appertain to the 
office of Digwar of Ghat Bharra, that the 
office itself is not hereditary as a matter of 
right, that the holder of the office is liable 
to be removed for failure to discharge his 


duties to the satisfaction of the Executive- 
Government, that on the removal of a 
Digwar his successor acquires a valid title 
to the office only if appointed thereto by the 
Executive Government, and that although 
on twooccasions strangers have been appoint- 
ed to the office, during many generations 
the heir to the last holder has taken the 
office and the lands with the approval of tho 
Executive Government. Tested in the light 
of these conclusions, what is the position of 
^e plaintiff 7 He has not been appointed 
Digwar by tbe Executive Government, and 
he had not, consequently, a valid and enforci- 
ble title to that office at the time of the 
institution of the suit. He is plainly not 
entitled to a decree for possession of the lands 

that office, and the decree of 
the Subordinate Judge cannot, to this 
extent, be possibly confirmed. But it does 
not follow that the plaintiff is not entitled 
to any relief in the suit as framed, and here 
we must take into account the very special 
circumstances which have preceded its 
institution. The plaintiff, on the death 
of his father, was appointed Digwar by 
the Magistrate. But the order of the 
Magistrate was reversed on appeal by 
the Commissioner. The decision of the 
Commissioner was largely based on a mis- 
application of the judgment of this Court in 
the case of Jogmdra Nath Singh v. Kali 
(^aran Hoy (1). That decision, it has not 
been seriously disputed before us by either 
party, has no possible application to this 
case. There tbe Court found that the 
pai’tioular tenure was not merely heritable 
but was also permanent, and that a tenure 
of this description could not be determined 
or resumed by the zemindar or the Govern- 
ment on the ground that the services were 
no longer necessary or had been dispensed 
with. It was further held that in the case 
of a tenure of this description where 
during the life-time of the Ghatwal, his 
^n. who was appointed his deputy, was 
dismissed, the dismissal of the son did not 
amount to a dismissal of the father, and 
that after the father’s death, the son was 
entitled to succeed, although during his 
ather s life-time he had been dismissed 

while acting as a deputy of his father. It 

IS obvious that these principles have no 
application to a case where, as here, the 
tenure is not heritable as of right and 
the lands are annexed to an office which 
also has not a hereditary character impress- 
^Von it. The position then is that 
the Commissioner refused to approve tbe 
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appointment of the plaintiff as Digwara. not 
because the Commissioner considered him 
unsuitable for the office, but because the 
Oommissioner took an erroneous view of the 
relative rights of the plaintiff’ and his 
opponent, the determination of the 
Commissioner was in essence based ui^on an 
erroneous adjudication of a question of 
title. This explains why the Board of 
Bevenue stated that the Board had no 
jurisdiction and why theKxecutive Govern- 
ment held that the remedy for any griev- 
ance which the plaintiff' might have lay in 
the Civil Court. It need not be denied that, 
as was recognized in /)e6ee Narain Sin^h 
V. Sree Kisheti Setn (12) and Secretary ot 
State V. Pora7i Singh (13), the Civil 
Courts have no jurisdiction to reinstate a 
Ghatwal who has been dismissed by the 
Executive Government as unfit for the dis* 
charge of his duties. But the position is 
obviously different where the Commissioner 
decides against a claimant, not in ibe 
exercise of his discretion, but upon an 
erroneous view of the relative title of his 
contestant ; Lull Dkaree Roy v. Brojo 
iLaif Singh (14). 1 am of opinion, 

jaccordingly, that it is competent to this 
iCourb to grant to the plaintiff' relief by way 
|of a declaratory decree under S. 42 of the 
Specific Belief Act, so that the plaintiff 
imay approach the Executive Government 
land seek their decision on the question of 
ithe appointment of a successor to the office 
iOf Digwar of Ghat Bharra. A similar view 
has been taken in Bombay in connection 
with what are known as Vatans, and it has 
been ruled that if the plaintiff has the right 
and if the Court has jurisdiction to give 
him relief by declaring it, he is entitled 
bo a decree ; the Court is not concerned 
with the object or motive of the party who 
comes into Court in assertion of his alleged 
right and he should not be refused declara- 
tion merely because he seeks it with a view 
to influence the opinion of the Bevenue 
Authorities : Ramchandra Dabholkar v. 
Anant Sat Shenvi (15). Govind Sitaram 
V. Bapuji Mahadeo (16), Kando Narain 
V. Apafi Sadasiv (17) and Rahimkhan v. 
Df^amiya (18), but the position is diffe- 
rent when the declaration sought can be 
based only o n the inve stigation of a question 

(12) (1864) I W. R. 321. 

(13) (1880) 5 Cal. 740. 

(14) (1868) 10 W. R. 401. 

(15) (1884) 8 Bom. 25. 

(16) (1894) 18 Bom, 516. 

(*7) (1909) II Bom. L. R. 1342 fooU'ttote. 

(18) (1910) 34 Bom. 101=4 I* C. 833. 


which is by Statute or otherwise expressly 
excluded from the cognizance of the 
Civil Court : Khando Narayan v. Apa)i\ 
Sadashtv (ly), Chinto v. Laks/i^ni- 
bai (20) : Baikrishna v. Balaji (21). 
Rao/i V. Genu (22); and /iva/i Sambaji 
Ktnnbii v. Fakir Sabaji Kambli (23). 
The view 1 take is supported by the decision 
of the Judicial Committee in Sadut Ali 
Khan v. Khajeh Abdul Gunncy (24), 
which recognised tlie principle that before 
the Court grants relief in a declaratory suit, 
the Court must see that the declaration of 
right may be the foundation of relief to be 
got somewhere. This condition it appears 
to me is sufficieotly answered in the present 
case. I arrive at this conclusion without 
hesitation or embarrassment in view of the 
letter of the Government of Bengal, dated 
29th Mai'ch, 1909. 

The only other question for consideration 
is, whether a declaration should be granted 
in the suit as framed. Here, I think, the 
Court should be guided by well-settled 
principles now embodied in B. 7 of 0. 7 of 
the Code of 1908. The principle is best 
stated in the words of Lord Ei-skine in 
Hircn V. Hill (25). The rule is that it 
the bill contains charges putting facts inj 
issue that are material, the plaintiff is 
entitled to the relief which those facts will 
sustain under the general prayer ; but he: 
cannot desert the specific relief prayed and, I 
under the general prayer, ask specific relief; 
of another description, unless the facts and^ 
circumstances charged by the bill will 
consistently with the rules of the Court 
maintain that relief. This formulation of 
the rule, it may' be parenthetically observed, 
is attributed per incuriam, to Lord Eldon, 
by Baron Pai*ke, in Cockerell v. Dickens (3). 
In the application of this salutary rule, the 
test is whether the defendant wdll be taken 
by surprise \^Sievens v. Guppy (2G)] ; and 
there can be no surprise if the deficient 
relief not specifically claimed, but supplied 
as the Courts think iust, is consistent 
with the relief specifically claimed as 


(19) (1877*78) 2 Bom. 370- 

(20) (1877-78) 2 Bom. 37S. 

(21) (18S5) 9 Bom. 25. 

(22) (1898) 22 Bom. 344 - 

(33) (19*2) 36 Bom. 420= 15 1. C. 840. 

(24) (1873) II B. L. R. 203 = 19 W. R. 171 
(P.C.). 

(25) (1806) 13 Ves. 114 = 33 E- R- 237' 

(26) (1826) 3 Russel 171=6 L. J. (N.S.). 
Ch. 164 = 27 R. K. 59- 
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well as with the case raised by the plead- 
ings : Cargill v. Sower ( 27 J. This rule 
has been repeatedly recognised and approv- 
ed by the Judicial Committee: Cockrell 
V. Dickens [^), Durga Prosad Surekav. 
Bhajan Lai ( 4 ) and Gopi Narain Khanna 
V. Bansidar (o). The decision in Walian v. 
Jogeshwar Narayan ( 2 ) is not really 
opposed to this view, and only illustrates 
the position that to entitle a plaintiff to 
judgment under the claim for general relief, 
different from that specifically claimed, the 
allegations relied upon must not only be such 
as to afford a ground for the relief claimed 
but they must have been introduced for the 
purpose of showing a right to relief and 
not for the mere purpose of corroborating 
the plaintiff s right to the specific relief 
claimed. In the case before us, the nature 
of the title under which the disputed pro- 
perty is held has been investigated after a 
protracted trial and there is no room for 
suggestion that the defendant will be taken 
by surprise if a declaratory decree is made 
in favour of the plaintiff. I hold accord- 
ingly that this is a case where a declaratory 
decree may properly be made, and I agree 
with the Chief Justice that this appeal 
should be allowed and the decree of the 
lower Court modified by the substitution 

of a declaration in the terms framed by 
him. 

Holmwood, J. — I have nothing to add 
to the judgments which have just been 
delivered and with which I agree. 

V.B./R.K. 

Appeal allowed^ 


(27) (1878) 10 Ch. D. 502=47 L. J. ch. 649 = 

38 L. T. 779, 
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Fletcher, J. 

Assaram and others — Plaintiffs. 

V. 

Kesri Chand and others — Defendants. 

Original Civil Suit No. 5416 of 1911, 
decided on 28th May, 1912. 

(a) Negotiable Instruments Act (26 of 1881). 
S. 5— Nature of shahjog httndi stated— It is bill of 
exchange payable to certain persons — Transferee 
of shahjog^ handi takes it subject to equities— 
Acceptor is to be satisfied that bearer is a res- 
pectable holder — According to definition of bill 
of exchange drawer and drawee should not be 
same person— Where it is so holder may in 
accordance with English law treat it as 
promisso^ note or bill of exchange at his 
option— Attested shahjog hundi comes under 


S. 6 of Stamp Act and is chargeable to duty— ^ 
Attested shahjog hundi can be used as bond or 
promissory note. 

A shahog handi is only payable to the respect- 
able holder and is not equivalent to a hundi 
payable to bearer. It is not a bill of exchange 
or cheque payable to order. It is a bill of 
exchange which is not, at any rate in the full 
sense, a negotiable instrument, it is a bill of 
exchange payable to a certain person. 

. . , . 839. C. I &2.] 

A transferee of shahjog hundis takes hundh 
subject to equities, although there may be, 
according to thecustom of the markets, some 
means of protection of the acceptor who after 
due inquiry satisfies himself that the person 
presenting the document for payment is a res- 

fP- S39. c. 2.] 

1 he definition of a bill of exchange in the 
Negotiable Instruments Act does not contem- 

drawer is to be the same person as 
the drawee. On principle, however, in accord- 
ance with the English Law on the subject, where 
in a bill the drawer and the drawee are the same 
persons, then the holder may treat the instru- 
ment at his option either as a bill of exchange 
or as a promissory note. 

A .. . , 2 ^ 840. C. I.] 

An attested shahjog hundi comes under S. 6 of 

the Indian Stamp Act and is chargeable under 
two headings in the Schedule. [R. 840, C. i,] 

An attested shahjog hundi can be sued on 
either as a promissory note or as a bond and 
may be admitted to evidence as a bond subject 
to the penalties under the Stamp Act. 

(b) Civil P. C. (5 of 1908), S. llS-Oider 
discharpng rule under S. US i. not appealable. 

Per c. J. and Woodroff,. on 

appeal— No appeal lies against an order dis- 
charging a Kale under S. 115 of the Civil 
Procedure Code. [p. c. a.] 

Judgment.-^ This is a Rule obtained by 
the defendant in a Small Cause Court suit 
calling upon the plaintiff to show cause 
why the decree passed by that Court in a 
suit betw'een the plaintiff and the defend- 
ant should not be set aside. The point 
IS one of some nicety. The facts are as 
follows:— The plaintiff on the 7th March, 

191 1 brought a suit in the Small Cause 
Dourt against the defendant to recover a 
sum of Rs. 806, being the amount of 
principal and interest due by the defend- 
ant to the plaintiff on two hundis for 
Ks. 400 each executed by the defendant 
m favour of the plaintiff at Calcutta for 
valuable consideration payable after 562 
days and 573 days respectively after the 
execution. The defence in the written 
statement of the defendant who has been 
called the added defendant, is that the 
Mrt 15 ^\ere not admissible in evidence- 
ihe case came on for trial before 
the learned Second Judge. The learned 
becond Judge decreed the suit in favour 
ot the plaintiff and on an application to 
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the Full Court for an order for new trial 
the judgment of the Trial Judge was 
upheld, on the ground that the docu- 
ments had been properly admitted in 
evidence. The point arises in this way. 
The defendant drew these two /mTidiSj in 
suit. The hundis are what are called 
skah/og hundis, that is, they are payable 
to the respectable holder. That apparent- 
ly is a custom that exists amongst the 
Indian merchants, and the acceptor does 
not get a discharge unless he takes the 
trouble to satisfy himself that the person 
presenting the document for payment is 
either known in the bazaar or identified 
to him. Now the point has been raised, 
and the Rule was granted on this footing, 
that these two documents were negoti- 
able instruments, and were therefore not 
admissible in evidence under S. 35 
the Indian Stamp Act. S. 35 provides, 
that a document not being a document 
chargeable with a duty of one-anna or a 
bill of exchange or promissory note, 
shall, subject to the payment of penalties, 
be admitted in evidence. Now the point 
that has been raised in this case is 
that these two documents were bills of 
exchange within the meaning of the 
Negotiable Instruments Act. S. 2, sub- 
S. s W of the Stamp Act provides that a 
** bond '* includes any instrument attested 
by a witness not payable to bearer 
whereby a person obliges himself to pay 
money to another. Now the first point 
that I have to decide is, is a shahjog 
kundi payable to order or to bearer ? It 
has been expressly decided by the High 
Court of Allahabad in Lalla Mai v. 
Kesho Das (i) that a shahjog hundi is 
only payable to the respectable holder 
and is not equivalent to hundi payable to 
bearer. That seems to dispose of the 
case in so far as it is said to be a 
negotiable instrument payable to bearer. 
The next point is, is this hundi a hundi 
or a bill of exchange payable to order ? 
Of course, these hundis drawn according 
to Indian customs are matters of consider- 
able difficulty to understand. But the 
High Court of Bombay in a case Ganes- 
das Ramnarayan v. Laxhminarayan (2), 
which was a reference by the Presidency 
Small Cause Court at Bombay, decided 
that a shahjog hundi is not a bill of 
exchange or cheque payable to order. 


(x) (1904) 26 All. 493. 
(2) (1894) 18 Bom. 570. 


Then one is left with the hundi as 
being a hundi not payable to order 
or to bearer. That is, it is a bill of 
exchange which is not at any rate in 
the full sense a negotiable instrument ; 
it is a bill of exchange payable to 
a certain person. That means that the 
transferee of shahjog hundis^ so far as 
1 can see on the authorities, takes 
hundis subject to equities, although 
there may be, according to the custom 
of the markets, some means of protec- 
tion of the acceptor who after due 
enquiry satisfies himself that the person 
presenting the document for payment is a 
respectable holder. When we have got to 
that stage, we have got to see whether 
the learned Second Judge was right when 
he admitted this document subject to the 
payment of the penalty chargeable on 
a bond under S. 35, sub-S. (a) to the 
Indian Stamp Act. “ Bond,” as 1 have 
already said, from the definition includes 
any instrument attested by a witness not 
payable to order or to bearer whereby 
a person obliges himself to pay money to 
another. It appears to me from the 
authorities that I have cited in .Allahabad 
and Bombay that this document is not 
payable to order or to bearer. Therefore 
the question is, does this document 
create an obligation by the defendant to 
pay the plaintiff the sum of money men- 
tioned in the hundi ? So far as the 
attestation goes, it is not denied that the 
signature was in fact attested by a person 
who saw the document executed. Now 
the question whether an attestation some- 
time after the execution of the document 
was a proper attestation, in my opinion, 
is one of fact which the learned Second 
Judge was entitled to decide on the evid- 
ence. This document was a document 
attested by a witness. The next point 
is, does it create an obligation to pay ? 
This hundi is drawn by the firm of Kesri 
Chand-Sugan Chand, the defendants, on 
themselves. By the definition in the 
Negotiable Instruments Act a bill of 
exchange is an instrument in writing con- 
taining an unconditional order signed by 
the maker, directing a certain person to 
pay a certain sum of money only to, or 
to the order of, a certain person, or to 
the bearer of the instrument. It is quite 
obvious that the section of the Negoti 
able Instruments Act contemplates that 
there shall be two persons, the drawer 
and the drawee. It does not contemplate 
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that the drawer is to be the same person 
as the drawee. That is in accordance 
with the law which had been laid down 
previously to the codification of the law 
irelating to negotiable instruments in 
England. It appears that prior to the 
Bills of E.xchange Act, 1882, 45 and 46 
Vic., C. 61, the law was laid down in 
Peto V. Reynolds {3) and Parke, B. 
then said : 

“ I cannot, however, help observing that there 
is no case in which it has ever been decided 
that an instrument could be a bill of exchange 
^vllc•l■e there was not a drawer and a drawee.” 

In the 5th section of the Bills of 
Exchange Act, 1882, the law has now been 
codified, but it expresses the law as it had 
been laid down prior to the Statute, 
namely, that where in a bill the drawer and 
the drawee are the same persons, then the 
holder may treat the instrument at his 
option either as a bill of exchange or as 
a promissory note. That seems to me to 
be the law from the decisions that have 
been cited. The Indian Statute has not 
apparently made any similar provisions 
for the case of a bill of exchange having 
the same person as both the drawer and 
the drawee. On principle the law must 
be the same ; that is, that the holder has 
the right to treat the document either as 
a bill of exchange or as a promissory 
note. That, therefore, brings us to this, 
that the holder in this case has the right 
to treat the document as an attested 
promissory note. An attested promissory 
note, it cannot be doubted, does create 
an obligation to pay the sum mentioned 
in the promissory note, because by the 
very nature of the document the promis- 
sory note does contain an obligation to 
pay. If that be so, in this case there are 
two promissory notes to pay Rs. 400 each. 
Those two documents seem to me to come 
under S. 6 of the Indian Stamp Act, 
that is, documents chargeable under two 
headings in the Schedule, and the law 
provides that they shall be chargeable 
only with the higher of such duties. As 
a matter of fact the kundis being drawn 
for a period of more than one year, the 
stamp duty on a bond and a hundi of this 
nature is exactly the same. But the point 
is, was the learned Second Judge right in 
admitting these documents in evidence 
as bonds ? In my opinion he was. I 
think this document could have been sued 


43) (1854) g Ex. 410*96 R. R. 772. 


on either as a promissory note or as a 
bond containing the obligation to pay, 
attested by one witness and not being 
payable to order or to bearer. That being 
so, in my opinion, the learned Second 
Judge was correct in admitting these two 
documents in evidence subject to the 
penalties being paid as creating an obliga- 
tion to pay in favour of the plaintiff. 
The present Rule fails and must be 
dismissed with costs. 

V.B./R.K. 

Rule discharged. 

(An appeal against this order came up for 
hearing before Jenkins, C. J. and Woodroffe, J. 
on the 3rd September, 1912, and was dismissed 
on the ground that no appeal lay against an 
order discharging a Rule under S. 115, Civil 
Procedure Code . — £<!.] 
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Mookerjee and Newbould, JJ. 

Krista Chandra C/iotodhury and another 
— Plaintiffs — Appellants. 


v. 

Ratan Bam Pal and others — Defendants 
— Respondents. 

Appeals Nos. 2021 and 3306 of 1914, 
decided on 6th August, 1915, from the 

Appellate Decrees of Addl. Dist. Judge, 

Sylhet, dated 14th April. 1914. 

IHdcIu Law Minor — Guardian — Power — Alie- 
nation for necessity or even benefit is valid— It 

appliMto salealio-What is benefit of minor 
stated. 


An alienation by the manager of a Hindu 
in ant s estate is justifiable not only when made 
owing to the necessities of the minor, but also 
when any benefit is caused to the estate by the 

[P. S4I, C. 2.] 

The rule is applicable not only to mortgages 
but also to sales ,8 VV. K. 8,„., expl.; Bang. 
S. D. A. iS56and 26 Cal. 820, ref. to. 

|P. 811, C. 2-1 

But mere increase in the immediate income of 
the minor or of his estate does not necessarily 
justify the inference that the particular alienation 
>s for the benefit of the estate” within the 
meaning of the rule, as cases of speculative 

estates of minors are hardly 
intended to be included within its scope. 

[P. 842. C. i.I 

A. Rasul and Gopal Chandra Das — for 
Appellants. 

Nath Chuckerbutty and Kali 
Kinkar Chuckerbutty— tor Respondents. 

Jud^ent.-This is an appeal by the 
plaintiffs m a suit for recovery of posses- 
sion of a share of an estate on declaration 
of title by purchase. The share in 
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dispute admittedly belonged originally 
to one Harendra Chandra Chakravariy, 
who attained his majority on the 21st 
September, 190S. During his minority, 
there was a scramble for the acquisition 
of this share by two sets of persons, who 
may be called the Pals and the Ohow- 
dhurys. On the 19th March, 1907, the 
Chowdhurys took a conveyance from the 
infant. On the 15th April, 1907, the Pals 
took another conveyance of the same share 
from Sarat Chandra Chakravarty, the 
father of the infant, who was the di fticto 
guardian and manager of his properties. 
On the 18th December, 1909, the 
Chowdhurys took a second conveyance 
from Harendra with a view to fortify 
their title, which was obviously open to 
attack as based on a conveyance executed 
by an infant. On the ist August, 1912, 
the Chowdhurys commenced this action 
for declaration of title and recovery of 
possession, as the Pals had, on the 15th 
April, 1912, instituted a suit for rent on 
the assumption that they had acquired a 
valid title by their purchase. 'Phe Court 
of first instance made a conditional 
decree in favour of the Chowdhurvs for 
recovery of possession upon payment of 
Rs. 700 to the Pals, which represented 
the consideration paid by the latter to 
the vendor. On appeal, the District 
Judge has reversed this decision and has 
dismissed the suit. He has held that 
the conveyance by the guardian of the 
infant, executed on the 15th April, 1907, 
is binding upon the latter and that there 
was consequently no subsisting title left 
in him capable of transfer to the 
Chowdhurys under the conveyance of the 
i8th December, 1909. The District 
Judge has further found that as the share 
in dispute was infinitesimal and constitut- 
ed an inconvenient and expensive pro- 
perty, the sale by the guardian, was the 
act of a prudent person. On the present 
appeal the decree of the District Judge 
has been assailed, substantially on the 
ground that the sale by the guardian was 
not necessary and cannot be held opera- 
tive against the infant merely because it 
was beneficial to him. In our opinion, 
this contention cannot be sustained. 

The power of the manager of an infant 
heir was defined by the Judicial Commit- 
tee in the well-known case of Hunooman- 
p^rsoAid Panday v. Musammat Babooee 
Munraj Koontoeree (i). Knight Bruce, 
(0 (1872) 18 Vi. R. 8i« = 6 M.I.A. 373(P.C.). 


L. J. observed that the power of the, 
manager for an infant heir 10 charge 
an estate not his own is under the 
Hindu i.aw a limited and qualified power. 
It can only be exercised rightly in case ol 
need or for the benefit of the estate. Put 
where, in the particular instance, the' 
charge is one that a prudent owner wouldi 
make in order to benefit the estate, the 
bona jide lender is not alfected by the 
precedent mismanagement of the estate. 
The actual pressure on the estate, the 
danger to be averted or the benefit to be 
conferred upon it in the particulari 
instance, is the thing to be regarded. It, 
is plain that in this passage a distinction^ 
is drawn between a case of need and a| 
case of benefit of the estate. 'I'he actual; 
pressure on the estate, the danger to be| 
averted, refer to a case of need, and the' 
benefit to be conferred upon the estate in 
the particular instance is thus difieren-, 
tiated from the other category mentioned.' 
'I'his view has been adopted and applied 
by the Indian Courts ever since the deci- 
sion of the Judicial Committee was pro- 
nounced on the 26th July, 1S56. In the 
decision of a Full Bench of the Sudder 
Court in the case of Goorooprasad Jena v. 
Mndden Mohan Soor (2), where the judg- 
ment was pronounced on the nth Decem- 
ber 1856, apparently before the decision 
of the Judicial Committee reached this 
country, the same view was independently 
taken, and it was held that the benefit of 
the minor creating necessity was a test by 
which the legality of the transaction must 
be tried ; the rule is that a party filling a 
fiduciary character, like thatof a guardian, 
is authorised to perform any act which is 
manifestly for the infant’s benefit. A 
similar view was adopted in Mohanund 
Mondul v. Nafur Mondul (3), where 
Maclean, C. J., and Banerji, J., held that 
a de facto manager of an infant’s estate 
has, in case of necessity or for the benefit 
of the minor, power to sell his property. 
In that case the Court further declined to 
accept the contention that the rule laid 
down by the Judicial Committee was 
restricted to cases of mortgage or other 
forms of partial alienation and was not 
intended to apply to cases of sale. 

Our attention has, however, been drawn 
to a passage from the standard treatise on 
the Law of Minors by Sir Ernest Trevelyan, 
4th Edition, page 154, where that learned 

(2) (1856) Beng. S. D. A. 980. 

(3) (*899) 26 Cal. 820. 
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author states that there is no case where 
the sale of a minor’s property has been 
upheld, except on the ground of its being 
justified by the necessities of the minor 
or his estate. The accuracy of this 
statement need not be disputed. But this 
does not show that the rule is restricted 
in its application to cases of necessity 
alone ; the absence of judicial authority 
may be due to the circumstance that the 
point has not been regarded as open to 
serious argument. But it must be remem- 
bered that mere increase in the immediate 
income of the minor or of his estate does 
not necessarily justify the inference that 
the particular transaction is * for the 
benefit of the estate ” within the mean* 
ing of the rule, which could hardly 
have been intended to include cases of 
speculative development of estate of 
minors, Radha Pershad Sirig/i v. Mus- 
ammat Talook Raj Kooer (4), Kahiur 
Singh v. Roop Singh (5) and Ganap v. 
Subhi (6). In the case before us there is 
no room for controversy, that the aliena- 
tion was for the benefit of the estate and 
was such as a prudent owner of the estate 
might have made. In these circumstances 
it follows that the transaction was binding 
upon the estate of the infant and that it 
was not open to him, after he had attained 
his majority, to create a valid title by his 
conveyance in favour of the Chowdhurys 
on the i8th December^ 1909. 

We have finally been invited to make 
some provision in the decree for recovery 
of the purchase-money paid by the Chow- 
dhurys to Harendra on the 19th March, 
1907, But there are two insuperable 
difficulties in the way of the appellants. 
In the first place, there was no such 
claim made against Harendra in either 
of the Courts below, and, as he is 
not represented in this Court, it would 
not be right to make a decree against 
him on the ground suggested. In the 
second place, the money is alleged to have 
been paid to Harendra while he was 
still an infant. If a claim were now put 
forward against Harendra for recovery 
of such sum, defences might be avail- 
able to him which have not been 
investigated in this case. Whatever 
remedy the Chowdhurys may have 
against Harendra, must, consequently, 

(4) (1873) 20 W. R. 38. 

(5) (1871) 3 N. W. P. H. C. R. 4. 

(6) (1908) 32 Bom. 577^ 
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be enforced in a suit properly framed for 
the purpose. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

In view of our decision in this appeal^ 
the other appeal (Second Appeal No. 3306 
of 1914) also will stand dismissed with 
costs. 

V.B./R.K. 

Appeals dismissed^ 
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Jenkins, C. J. and Holmwood, j. 

Lalu Dome and another — Plaintiffs — 
Appellants. 

V. 

Rejoy Chand Mahatap — Defendant- 
Respondent. 

Appeal No. 3144 of 1912, from the 
Appellate Decree of Dist-Judge, Bankura^ 
dated 2nd August, 1912. 

(a) Bengal Village Chaulddari Act (6 of 1870), 
Applicability of — Act applies to simana* 

dari lands 7'Aaua'lndBS, Banlcura District. 

Act VI of 1870 B. C. applies to sitnanadari 
lands in Monalndas, Bankura District, assigned 
for the maintenance of simanadars who per- 
formed those duties which are described in S. i 

the Act. [P. 843. C. i.J 

(b) Bengal Village Chaukidari Act (6 of 1870), 

Ss 1 Dubes of Simanadars — Bengal District 
Gazetteer for Bankura may be referred to* 

The Bengal District Gazetteer for Bankura 
may be referred to by Court for the purpose of 
seeing what the duties of simanadars are, that 
is to say, whether their duties correspond with 
those of which description is given in S. i of 
the Chaukidari Act (VI of 1870 B. C.). 

[P. 843. C. I.] 

Baidya Nath Dutt and Bhupendra 
Kumar Ghose — for Appellants. 

Basant Coomar Bose, Shoroshi Charan 

M\traj Bepin Behari Ghose and Satyendra 
Nath Roy — for Respondents. 

Judgment — Two points arise in this 
appeal. One is as to the location and 
identity of the parcels. On that there has 
been a finding of fact by the lower Appel- 
late Court on an issue sent down, which 
IS conclusive against the present appel- 
lants and there is no ground on which we 
can interfere. 

It is contended, however, that the land 
m suit is simanadari land and not chauku 
dari chakran land, and, therefore, it is 
said Act VI of 1870, B. 0 ., does not 
apply. The learned Vakils who appear 
before us agreed on this, that if the Act 
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does not apply then the appellants are 
entitled to succeed, and if the Act applies 
then the appellants must fail. Now, the 
words “ chaukidari chakran lands,” by 
the express provisions of the Act, mean 

“ lands which may have been assigned, other- 
wise than under a temporary settlement, for the 
maintenance of the otiicer who may have been 
bound to keep watch in any village and report 
crime to the Police and in respect to which such 
officer may be at the time of the passing of this 
Act liable to render service to a zemindar*' 

"Whether this land was simanadari or 
chaukidari chakran was left undecided by 
the lower Appellate Court. This, we 
think, is to be regretted. 

But we have the authority of the Ben- 
gal District Gazetteer for Bankura that 

** in Thanas Indas and Kotalpur, there are a body 
of men called simanadars, who perform the 
duties of chaukidars. They have grants of lands 
in lieu of wages ; but in some instance these 
service lands have been resumed under Act VI 
of 1870.” 

We are entitled to use this book of 
reference for the purpose of seeing what 
the duties of simanadars are, that is to 
say, whether their duties correspond with 
those of which description is given in S. i 
of the Chaukidari Chakran Land Act. 
What is stated in the Gazetteer shows 
that in Thana Indas, which is the thana 
with which we are concerned in this case, 
simanadars perform those duties which 
are described in S. i of the Act. If they 
perform those duties it does not matter 
in the slightest what they may be called 
The definition requires that the duties 
should be of a particular character. That 
being so, we must hold that Act VI of 
1870 applies. It perhaps may seem a 
hard case on the appellants before us, but 
there is no escape from it. Certainly there 
is no escape from it in the suggestion of 
occupancy right. It is made for the 
first time in this Court. 

We must, therefore, dismiss the appeal 
with costs. 

V.B./R.K. 

Appeal dismissed. 
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Full Bench 

Jenkins, C, J., and Mookerjee and 

Holmwood, JJ. 

Upendra Nath Bose — Defendant — 

Appellant. 

V. 

Bindeshri Prosad — Plaintiff — Respon- 
dent. 


Letters Patent .Appeal No. 18 of 1914, 
decided on 19th August, 1915, against 
the Decree of Mullick, J., dated 20th 
August, 1914. 

(a) Letters Patent (Cal.), Cl. 15— Meaning of 
word Judgment” in Cl. 15 stated. 

The word “judgment” is used in Clause 15 
of the Letters Latent in the sense of u “ a sen- 
tence of tile law pronounced by Court “ and 
not of the rea.sons which have led to tliat pro- 
nouncement. (P. 848, (L 2 A P. 853, C. 2.] 

(b) Letters Patent (Cal.), CL 15 — Appeal under 
Cl. 15 is against the whole decree — All points to 
test correctness of decree are open for con- 
sideration — Court is slow to disturb concurrent 
findings of fact. 

An appeal under Clause 15 of the Letters 
Patent must be deemed to have been preferred 
against a decree, and all the points necessary to 
be investigated for the determination of the 
correctness of that decree are open for con- 
sideration, although the Court of Appeal would 
be slow to take, upon a question of fact, a view 
contrary to the concurrent opinion of two Courts. 

(P. 848. C. 2 & P. 851. C. I.] 

(c) Civil P. C. (5of 1908), S. 100-Whethcr 
particular necessity is legal or not is question 
of law. 

Where a deed by a limited owner with quali- 
6ed powers of alienation is called in question, 
the test is, whether the purpose for which the 
alienation is made is proper in the circumstance.s 
of the case. The doctrine of legal necessity is 
but a particular phase of the law. 

IP. 850, C. 2 & P. 855, C. 2.] 

(d) Hindu Law — Alienation — Widow — Con* 
sent — Reversioner’s consent only implies that it 
is for lawful necessity — Held further attestation 
is no proof of consent or even knowledge of 
contents of deed. 

The sanction by expectant reversioners of an 
alienation of property by a Hindu woman affords 
evidence that the alienation was made under 
circumstances which rendered it lawful and valid. 

[P. 851, C. I Sc P. 856. C. 1.] 

A mere attestation of a deed does not neces- 
sarily import consent to an alienation effected 
thereby, nor even a knowledge of the contents 
thereof. [P. 851. C. i & P. S58, C. 2.] 

(e) Hindu Law — Family arrangement— Limit- 
ed owner can effect a perfectly valid family 
settlement — Settlement of doubtful claim is 
valid and binding. 

The validity of a family settlement is not 
affected by the circumstance that the grantor 
of a lease of some of the family property was a 
limited owner in possession with qualified 
powers of alienation. [P. 857, C. i.] 

A settlement of a disputed or doubtful claim 
is a valid and binding arrangement which the 
parties thereto are not permitted to deny, ignore, 
or resile from. [P. 856, C. i.] 

(f) Deeds — Construction— Deeds in India must 
be liberally construed — Real meaning and not 
the form should be considered. 

Deeds and contracts of the people of this 
country must be liberally construed ; the form 
of expression, the literal sense, is not to be so 
much regarded as the real meaning of the partlejj 
which the transaction discloses. [P. 856, C. i-t 
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(g) Compromise — Meaning of — Consideration 
in such case is settlement of dispute not the 
sacrifice of right but abandonment of claim. 

A coniproinise is an agreement to pat an end 
to disputes and to terminate or avoid litigation 
and in such a case, the consideration which each 
party receives is the settlement of the dispute. 
The real consideration is not the sacrifice of a 
right, but tlie abandonment of a claim. 

[P.857, C. I.] 

(h) Registration Act (16 of 1903), Ss. 17 (4) (d) 
and 49 (Per Jenkins, C,y.) — Compromise decree 
disrnissing a claim is admissible without regis- 
tration. 

Jenkins^ C. J . — A decree dismissing a suit 
based on a compromise filed on the petitions of 
both the parties is admissible in evidence with- 
out registration. {P. 850, C. i.] 

Hash Behari Ghose and Baranashiboshi 
Mookerjee — for Appellant. 

Sarat Chunder Bysack and Chandra- 
sekhar Prosad Singh— tor Respondent. 

Stephen, J. — The plaintiff in this case, 
who is the same as the plaintiff in the 
suit under appeal in R. A. No. 372, sues 
to have a mokurari lease, granted by 
Mussamynat Lochan Koer on the 29th 
August, 1893 of an eight-annas share in 
Mouzas Partappore, Chergerwa. Ralshi 
and Gajhanda, declared not to be bind- 
ing on him, and also for possession and 
mesne profits. The suit has been 
decreed in the lower Court with mesne 
profits. The following facts are admitted. 
The plaintiff is the son of Lochan Koer, 
the wife of Deo Nath, the daughter of 
Jaikaran, the son of Mahadeo. The 
defendants are the assignees of Uma 
Shankar, the son of Gouri Baijnath, the 
son of Dayanath. the son of Mahadeo. 
As stated in Appeal No. 372 of 1910, 
Lochan died on the 5th May, 1906, her 
predecessors having died before her, and 
Gouri Baijnath died in 1883 in similar 
circumstances. 

On the isth May, 1893, Uma Shankar 
sued Lochan for the possession of certain 
property, the suit being No, 62 of 1893. 
On the 20th August, Lochan executed 
the viokutari in suit in order to settle 
Uma Shankar’s claim, the plaintiff being 
an attesting witness to the document, and 
on the 13th November in the same year 
the suit was accordingly dismissed. On 
the 6th August, 1894, L^ma again sued 
Lochan with whom he joined the plaintiff 
in a suit numbered 193 of 1894. This 
suit was dismissed on a compromise on 
the i8th February 1S95, on petitions by 
Uma Shankar, Lochan and the plaintiff. 

The two main questions to be decided 
are whether the mokurari is binding as an 


alienation or otherwise on the plaintiff ; 
and whether the plaintiff can be allowed 
to deny its bindingforceasfar as he iscon- 
cerned. f o decide the point we must 
first consider the contents of the mokurari 
patta, and the circumstances under which 
it was made : and the latter is more 
conveniently considered first. In 1893 
Lochan seems to have considered herself 


to be entitled to the enjoyment of a Hindu 
widow s estate in Jaikaran’s property, 
and to have been in possession of it since 
Jasoda's death in 1873. Her possession 
was fortified bj^ a succession certificate 
granted in 1874, which all the parties 
concerned seem to have regarded to some 
extent as a document of title. But it 
must be observed that both Gouri 
Baijnath and his son Uma Shankar had 
opposed the grant of that certificate to 
her, as the former had opposed a similar 
grant to Jasoda. Uma Shankar brought 
his suit No. 62 of 1893 on the nth May, 
joining two other defendants, strangers to 
Lochan. The cause of action was that 
he and his father were members of a 
Mitakshara family, and that the latter, 
for the purpose of supplying the requi- 
sites of a life of debauchery, alienated 
some of the family property which came 
into the hands of the defendants, who 
received it by a series of transfers that 
did not in fact affect his interest. The 
suit was valued at Rs. 400. It was not 
suggested that there was any connection 
betw_een the property in suit and the estate 
of Jaikaran. The patta of the 28th 
August was admittedly given with the 
object of getting rid of this suit, though 
possibly with other objects as well. It 
commences by reciting that Deonath Rai 
and Jaikaran were separate in mess and 

business ; it then describes Lochan ’s 
succession to Jaikaran’s property, and her 
wish to help Uma Shankar. It specific- 
ally states that in the suit he has no point 
in his favour and has no interest in the 
estate of Jaikaran ; and then there follows 
a grant of a mokurari with a nominal 
payment of Re. i reserved to the grantor. 

A question has been raised as to whether 
in terms the patta affects to transfer more 
than Lochan’s limited interest. I hold 
that it does, as the mokurari is twice 
des^ibed as perpetual and descendible to 
children, generation after generation, and 
purports to bind her heirs, by which the 
heirs of Jaikaran may reasonably be 
supposed to be indicated. The paUa is 
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signed by Lochan, and her signature is 
attested by the plaintiff. 

The materials on which we can form 
any opinion as to whether or not this 
document was executed for necessity are 
very scanty. The value of the property 
affected is assessed in this suit at 
Rs. 40,000 : otherwise we seem to have 
no evidence on the subject. Uma Shan- 
kar’s cause of action would, as the -Uidge 
says, have been very difficult to prove 
but Uma Shankar valued his claim at 
only Rs. 400, which goes to show that 
the execution of the deed could have been 
avoided. The kabuliyat corresponding to 
the patta attributes the making of the 
grant to natural love and affection more 
explicitly than does the patta. My chief 
ground, however, for disbelieving in the 
necessity of this grant is to be found in 
Uma Shankar’s subsequent conduct. 
He had admitted in the kabuliyat that he 
had no right in respect of Jaikaran’s 
estate and had undertaken to bring no 
more unfounded suits, and had accepted 
a patta with corresponding statements. 
Yet in August 1894 we find him bringing 
his Suit No. 193 of 1894 against Lochan 
and the plaintiff, founded on the asser- 
tion that Jaikaran held his property 
jointly with Gouri Baijnath, his father, 
and claiming property held by Lochan 
by reason of a breach of a previous 
settlement made on that basis. In the 
next February this suit was dismissed on 
the terms that the defendants should pay 
their own costs, the plaintiff making a 
complete acknowledgment that this suit 
was groundless and hopeless and admit- 
ting that the two branches of the family 
were separate. The obvious bad faith 
of this second suit makes it impossible 
to suppose that the first suit was brought 
in good faith. Lochan may have found 
it convenient to give the mokurari to 
quiet a false claim, but 1 know of no 
reason for saying that it was legally 
necessary that she should, and there is 
every reason for saying it was not. 

I hold, therefore, that the patta in suit 
Was not executed for necessity. 

I also hold that it was not validated 
by the attestation of the plaintiff. In 
the /rsi place, attestation is not neces- 
sarily the same as consent. In the 
second, the bad faith of Uma Shankar 
goes some way to rebut the presumption 
of the consent of a reversioner, and 
when that reversioner is a very young 


man and the attestation is tlie only 
indication of consent, it may be held to 
be rebutted. 1 have doubts as to whether 
the plaintiff was an adult at the time of 
this deed. 'The facts as relating to his 
minority set out in Appeal No. 372 do not 
indicate majority here even to the extent 
they did there; on the other hand it is 
for the plaintiff to prove infancy, and it 
is perhaps the safest course to follow the 
lower Couvi in holding that he has not 
done so. In view of the other holdings, 
however, this is immaterial. 

1 must next consider the question 
whether the plaintiff can be allowed to 
deny the binding force of his moiiier's 
alienation, assuming that he was of age 
on the lolh February, 1S95, the date of 
his petition in Uma Shankar's second 
suit. On that day his mother confirmed 
the patta of the 20th .\ugust, 1893, in a 
petition which is part of the same trans- 
action as that in which the plaintiff’s 
petition is made. In that petition the 
plaintiff recites his mother’s grant and, 

“ declares that lie neiitier lias nor >hall ever 
have either directly or indirectly any claim .tiul 
dispute with the plaiiuift (/. c., t'nia Isliankar) ; 
the plaintiff and hi.s heirs shall all alone; continue 
in po>se>sion and enjoyment of the nh^kurari 
properties 

It is argued on behalf of the defendant 
that this is a covenant to maintain the 
validity of his mother's grant, and it may- 
be observed that it refers to a grant made 
to I'ma Shankar and his heirs “ all 
along.” I cannot see how this argument 
is to be resisted. The petition was made 
by a person /hr/s, there is no sugges- 
tion of any fraud, concealment or undue 
influence. The plaintiff was, we may 
suppose, ignorant of business, and did 
not understand what he was doing. But 
he had plenty of legal advisers, he was 
acting with his parents, and it is impos- 
sible to say that he acted without con- 
sideration. It follows that the plaintiff 
has bound himself not to do what he is 
doing in bringing this suit and that con.se- 
quently he cannot be allowed to .succeed. 
'I'his is so independently of any question 
of what is usually known as estoppel : 
and the case is merely that the plaintiff 
is doing something which he has bound 
himself not to do, and which conse- 
quently he cannot be allowed to do. 

This practically decided the appeal in 
favour of the appellants-defendants. But 
one more point raised on behalf of the 
plaintiff must be noticed. This is that as 
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the decree in No. 193-194 is not registered 
under the Indian Registration Act of 1877, 
the alienation by Lochan is not proved. 
This, however, overlooks the real nature 
of the defendants’ case as I conceive it, 
which rests on Lochan’s grant of 1893 
which was registered : the existence of 
that grant has been recognised by the 
decision in both suits : but the alienation 
exists independently of the decrees. I 
do not, therefore, think it necessary that 
we should consider the numerous authori- 
ties as to the necessity for registering 
judgments, to which we have been refer- 
red. It may perhaps be said that the 
plaintiff’s persona! covenant is embodied 
in the decree, and is at least expressed 
nowhere else. But then a covenant to 
recognise as valid in whole an alienation 
which is valid in part, does not seem 
to fall under the provisions of S. 17 of the 
Act. 

In the view I take of the case, it is 
unnecessary that I should consider the 
points that have been raised as to limita- 
tion, and the question whether the exist- 
ence of a family settlement makes any 
difference to what would otherwise be an 
alienation. 

I consider, therefore, that the appeal 
should be allowed. My learned brother, 
however, is of the contrary opinion. The 
decree of the lower Court is, therefore, 
confirmed and the appeal is dismissed 
with costs. 

Mullick, J.— I regret that I cannot 
agree with the decision of my learned 
brother. As he has so fully dealt with 
the facts of the case it will not be neces- 
sary for me to re-state them and I accept 
his findings of fact. The evidence in the 
present case as to age does not materially 
differ from that in the other two cases 
and for the reasons given by him I agree 
with my learned brother that the plaintiff 
was sui juris on the 20th of August, 1893. 

If then the plaintiff was of age on that 
date, the next question that arises is 
what was the effect of his attestation of 
the mokurari patta executed by his mother 
Lochan Koer. Attestation is someevidence 
of consent but having regard to the cir- 
cumstances and the relations existing 
between the plaintiff and his parents I 
agree with my learned brother that iMs 
not sufficient evidence either to prove legal 
necessity or that that the transaction was 
a fair one. Any presumption that arises 
from such attestation has been sufficiently 


rebutted. The learned Subordinate Judge 
has shown that Uma Shankar’s suit 
No. 62 of 1893, the withdrawal of which 
was the chief consideration of mokurari 
patta was not a hona fide suit ; that Uma 
Shankar knew that he had no case ; and 
that there was neither legal necessity nor 
good consideration. I agree with these 
findings. I further agree with him that 
the suit was barred by limitation. It is, 
m my opinion established that Jasoda 
Koer was in possession of Jaikaran s 
estate from 1865. the year of Jaikaran’s 
death, to the 26th December, 1873, 
the date of her own death, and that 
Lochan Koer succeeded her and remain- 
ed in uninterrupted possession till the 
date of the suit 011893. Now Uma 

® father Gouri Baijnath died in 
1885 and if limitation began to run 
against the Gouri Baijnath, Uma Shan- 
kar s minority at the time of Jasoda’s 
death would be no answer. But Uma 
^ attempts to overcome this 
difficulty by saying that Gouri Baijnath 
was m possession from the 26th to the 
27th December, 1873, on which day he 
executed a deed of release in Uma 
bhanker’s favour that he Uma Shan- 
kar, remained in possession still some- 
time in 1874, when while still a minor 
he was dispossessed by Lochan Koer, 

therefore entitled to 
the benefit of the period of his minority. 

ut there is no satisfactory evidence 
whatsoever to support the story of Gouri 
aijnath s possession for a period of 
24 ^*id the suit of 1893 was clearly 

barred. In these circumstances I agree 
with the learned Subordinate Judge that 
the riMkurari patta of August 1893 was a 
wholly inoperative document and that it 
IS no bar to the plaintiff’s suit. 

The next question is what is the effect 
of the compromise petition filed by the 
plaintiff in Uma Shankar’s suit No. 103 
of 1894 on the loth February, 1895. In 

which 
plaintiff, though 
attained majority, was a rever- 
sioner effecting a release of his chance 

was'Xn'°“’ ^ transaction 

was wholly void. Nor does the prin- 

ci^ple of equitable assignments apply In 

Qoolam Husain v. 

Abdul Husain KaUmuddin (r) the learned 

.j udges refused to app ly this principle in 
(>) (1907) 3J Bom. 165. 
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circumsiances very similar to those now 
before us and they seem further to have 
held that apart from the release the 
reversioner was not bound by her cove- 
nant. In this connection it is to be 
observed that there is a material differ* 
ence between the petition of compromise 
in this case which is a release and the 
ekrarnamas in Appeals Nos. 372 and 448 
which are mere covenants and which we 
have held to be binding upon the plain- 
tiff. A further objection to the release 
is that it was wholly without considera- 
tion. An examination of the merits of 
suit N(». 193 of 1894 makes this quite 
clear. That suit was lodged by Uma 
Shankar for the following reliefs : 

1. To obtain a declaration of his half- 
anna share in the estate of Jaikaran, on 
the ground that his grandfather Deonath 
was joint in food and property with 
Jaikaran and that although Gouri 
Baijnath, his father, had alienated his 
share of that property, Uma Shankar’s 
half share had not been affected. 

2. For possession of certain properties 
enumerated in Schedule B of the plaint 
in that suit, which are wholly unconnect- 
ed with the villages covered by the 
mokurari patta now under consideration. 

Now the Subordinate Judge has found 
on Uma Shankar’s own admission and 
upon other satisfactory evidence that 
Deonath and Jaikaran were separate in 
food and property and that Uma 
Shankar’s claim was an unscrupulous 
attempt to blackmail Lochan Koer. It 
is established beyond doubt that Uma 
Shankar knew that he had not got a 
hona fide claim and that this fact was 
also know'n to the plaintiff and his 
mother. If that was the case, then it is 
impossible to hold that the purchase of 
peace was a good consideration for the 
covenant. For the same reason any 
argument based upon a compromise by 
way of family arrangement must neces- 
sarily fail. 

If again it is urged that the con- 
sideration for the compromise was love 
and affection on the part of the plain- 
tiff towards Uma Shankar, then the 
reply is firstly, that a document 
executed for such consideration must 
be registered, and as the compromise 
was not registered it cannot be admitted 
in evidence and, secondly, that upon the 
facts it is manifest that love and affec- 
tion were out of the question and the 


withdrawal of a di.shonest suit was the 
only consideration for the transaction. 

If then the compromise is neither 
binding upon nor evidence against the 
plaintiff, the next question that arises is 
as to the effect of the decree made upon 
that compromise on the i8lh February, 
1895. It has been urged that the decree 
operates as res judicata. I'he reply to 
this is that the property now in suit was 
not the subject-matter of suit No. 193 
and that, therefore, the decree cannot 
operate as res judicata in respect of that 
property. Moreover, the plaintiff had 
then no interest in the property which 
was the subject-matter of that suit and 
any decree passed in it could not bind his 
chance of reversion. 

It is next urged that apart from res 
jxidicata the decree is evidence of a 
covenant which binds the plaintiff. In 
order to deal with the objection it is 
necessary to examine the decree. 'I'he 
decree sets out in full the petitions of 
Uma Shankar, Lochan Koer, and Bin- 
deshri Prosad and then runs as follows : 

“ This case coming on for 6nal disposal on 
the 18th February, 1895. before Mr. H, Holm- 
wood, District Judge of Gaya, in the presence 
of Anup Narain. Pleader for plaintiff, and ffabu 
Upendra Chandra Mittra, Pleader for defendant 
No. I, and Moulvi Varasat Hosain, Pleader for 
defendant No. 2, it is ordered and decreed that 
this suit be dismissed without costs in the terms 
of the compromise petition." 

In my opinion the decree is inadmis- 
sible for want of registration, so far as it 
affects the property which was not the 
subject-matter of the suit in which it was 
made. There has been some diff'erence 
of opinion upon the question of law 
involved, but I think the ruling of this 
Court in Gurdeo Singh v. Chandrika 
Singh (2) is binding upon us. But even 
if it be held that the compromise petition 
is embodied in the decree, which from the 
form of the decree and the reliefs granted 
by it does not appear to be the case, and 
that it is, therefore, admissible in evid- 
ence without registration, still it must 
operate either as a release or an agree- 
ment. If the former, it is void as a 
transfer of a chance of succession and if 
the latter, it is void for want of con- 
sideration. 

There is next the question of limitation. 
Can the plaintiff succeed till he sets aside 
the compromise decree, and as he has not 
done so within three years of the decree, 


(2) (1909) 36 Cal. 193= I I. C. 913. 
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is his suit barred ? The reply to this is 
that it is not necessary for the plaintiff 
to set aside the compromise. In the/rs^ 
place, the decree was one of dismissal 
and made no order for relief against him. 
In i\\Q ■‘second place, the property now in, 
suit was not covered by the decree and 
in the third place, the decree was not 
registered. The plaintiff is suing as a 
reversioner and Article 141, Schedule i 
of the Limitation Act, governs his case. 
Under that Article his suit is fully within 
time. Linally there remains the ground 
of estoppel. Upon the facts it is not 
clear how any case of estoppel can arise. 
Uma Shankar was fully aware that there 
was no legal necessity either for the 
e.xecution of the mokurari patta of 1893 
or of the compromise petition of 1895. 
By his own unqualified admission he was 
not acting honestly and in good faith. In 
these circumstances he cannot take 
advantage of the provisions of S. 115 of 
the Evidence Act. The result is that 
disagreeing with my learned brother I 
would dismiss the appeal with costs. 

JenkinSf C. J. Jaikaran Lai, a Hindu 
governed by the Mitakshara School of 
Law, died in 1865, leaving him surviving 
his widow ilLwsamwai Jasoda Koer and 
his daughter Musammat Lochan Koer. 
Musammat Lochan Koer was married to 
Deonath Sahai, and the plaintiff Binde- 
shri Prosad is the sole surviving male 
issue of the marriage. 

Bindeshri instituted this suit on the 
14th April, 1909 against Upendra Nath 
Bose and others and he seeks a declara- 
tion that he is the sole reversionary heir 
of Jaikaran Lai and on the death of his 
grandmother Musammat Jasoda Koer 
and jiu.usammat Lochan Koer he became 
entitled to the present possession of 
the entire estate left by his maternal 
grandfather. He seeks the further 
declaration that the mokurari lease 
granted by Musammat Lochan Koer to 
Uma Shankar Prosad under patta and 
kabuHyat dated the 20th August, 1S93. in 
respect of S-annas share in Mau'zas 
Pertappore, Chergerwa, Rokshi and 
Gajhanda appertaining to Mahal Kother, 
Touzi No. 3142. District Gaya, is not 
binding on the inheritance of the plain- 
tiff and is null and void and inoperative 
as against him. Finally he prays for 
possession and mesne profits. 

The suit No. 100 of 1909 was heard 
by the second Subordinate Judge of 


Gaya together with suits of a similar 
nature and the procedure adopted by the 
learned Judge has occasioned a certain 
amount of confusion as to the evidence. 
But happily we have been freed from 
this by the mode in which the appeal 
has been presented by the learned Vakils 
who have conducted the case before us, 
for they have limited themselves in their 
respective arguments to the materials to 
be found m the paper-books of this 
appeal, so I need make no further refer- 
ence to this aspect of the case. The 

Subordinate Judge decided in the plain- 
tiff s favour. 

Upendra Nath Bose preferred an 
appeal to the High Court and this was 
heard by Stephen and Mullick, JJ. They 
differed in opinion and so the appeal 
of the Subordinate Judge was confirmed. 
Lrom this judgment of confirmation this 

present appeal to the High Court under 
Clause rs of the Letters Patent has 
been preferred. It was contended at 
he outset for the respondent that 

Judges, Stephen and 
+ ^‘ff^red in opinion as 

to the disposal of the case, there were 
isolated points in the case on which 
they were agreed. As to these it was? 
argued there was no appeal. But this,' 

^ niisconception of the scope, 

15 of the Letters Patent. 

I he appeal sanctioned is not from 
point, but from the judgment 
and the meaning of the word “judgment” 
on s no support to the respondent’s 
contention. 7 'he Letters Patent were 
i. Bngland and from the scheme 
and the language of the Letters Patent, 

as also from the Secretary of State’s 

despatch, it is apparent 
that the word is used in the sense of 


sentence of the law pronounced by Court ” 
and not of the reasons which have led to 

that pronouncement. What was said in 
Nundeepiu Mahta v. Urquhart {,) lends 
support to the respondent’s contention 
bu I cannot find that it has ever been 
in Sir Richards Couch’s view 

in Ma/mranee Heeranath Kooer y . Baboo 

Burra Narain Singh (4) is hardly in 
accord with It In my opinion we mast 
be guided by the words of Clause 15 and 
tney do not support the respondent’s con- 

same time, I think that 

(3) (1870) 13 W.R. 209. 

(4) (iS;2) 17 W.R. 3,6. 
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we ought to have regard to the rule, which 
their Lordships of the Privy Council 
ordinarily observe of declining to inter- 
fere with concurrent findings of fact by 
two Courts. 

I will now proceed to deal with the 
appeal on the merits. The />a/ta and 
kabuliyat of the 20th August, 1893, which 
the plaintiff impugns have a history which 
has to be understood before the true 
relations of the parties can be understood 
and it goes back to the death of Jaikaran 
Lai in 1865. I have said he left a widow 
and daughter, he also was survived by a 
nephew, Gouri Baijnath, his deceased 
brother’s son. 

The position of the family will be 
apparent from the following tabular state- 
ment ; — 

Mahadev DUIT. 


Dyanat Ray. ist wife Musammat Toro — 

I Jaikaran Lai, 

Goari Bai)nath Persad. 2nd wife Musammat 
1 Jasoda Koer, 

Uma Shankar Persad. I 

Deonath Sahai — 
Musammat Lochan Koer 

Bindeshri, plaintiff. 

After Jaikaran Lai’s death two appli* 
cations were made for a certificate under 
Act XXVII of i860 to collect debts due 
to his estate. 

One was preferred by Mtisammat Jasoda 
Koer, who claimed to be his heiress on 
the ground that he w’as separate in estate. 
Theother was preferred by Gouri Baijnath 
on the allegation that he and his uncle 
wcfre joint. In the Court of ist instance 
Gouri Baijnath succeeded. On appeal 
this order was reversed and the certificate 
was granted to the widow, Musammat 
Jasoda Koer. The judgment of the High 
Court, which was pronounced on the 4th 
August, 1866, is reported as M-usammat 
Josoda Koonwar v. Gourie By/onath Sohae 
(5). This was not conclusive of 
the rights of the parties and so on the loth 
of September, 1866 Gouri commenced a 
suit against the widow to establish his 
nght as the surviving member of a joint 
family. 

A review too, was sought of the High 
Court's decision. An amicable settlement, 
however, was proposed w'hich, after secur- 
considerable benefits to Musammat 
Jasoda during her life, provided that 

( 5 ) (i866)6 W. R. 139. 

1916 Cal .— 107 & 108 


properties representing one-third of the 
entire immovable property claimed by 
Musammat Jasoda and her dauglncr 
should be given by Gouri Baijnath to the 
daughter to be taken possession of by 
her after the death of Musammat Jasoda, 
the encumbrances created in the life- 
time of Jaikaran Lai being paid off by 
Gouri Baijnath, that after the death of 
Musammat Jasoda Gouri Baijnath should 
be entitled to take possession of all the 
immovable properties e.xcept those given 
to Lochan and that all pending cases 
were to be withdrawn. Musammat Lochan 
Koer was added as a party to the suit, 
petitions of compromise were filed, and 
the suit was decided in accordance with 
this family arrangement. On the 26th 
December, 1873 Musammat Jasoda Koer 
died. According to the allegations made 
in the plaint insuit No. 193 of 1894 
Gouri Baijnath took possession of the 
properties e.xcept those which were to go 
to Mttsammaf Lochan and on the 27th 
December, 1873, he made a gift of them 
to his son Uma Shankar, the plaintiff 
in Suit No. 193 of 1894. Again on 
Musammat Jasoda’s death there was 
a contest as to the grant of a succes- 
sion certificate. The decision was in 
Musamraat Lochan’s favour and this was 
upheld by the High Court on the isth 
May, 1S74. 

Gouri Baijnath died on the gth of 
August, 1883. 

In 1893 Suit No. 62 of 1893 was 
instituted by Uma Shankar against 
Mtisammat Lochan for a certain family 
tenement and it was his case that he 
was ready to institute another suit for 
the establishment of his title to, and 
recovery of, possession of the properties 
claimed by Musammat Lochan as the estate 
of Jaikaran Lai. But there was a com- 
promise on the 2nd August, 1893, between 
Uma Shankar on the one side and 
Musammat Lochan Koer and Bindeshri, 
the present plaintiff, on the other. The 
terms were that Suit No. 62 of 1893 was 
to be withdrawn and the contemplated 
suit abandoned, and that Musammat 
Lochan Koer should grant Uma 
Shankar a permanent mokurari of 
8-annas of Mauza Pertappore and other 
properties specified on a rental of Re. i 
over and above the Government Revenue 
and Road and Public Works Cess. There 
were other terms which need not now be 
specified. On the 20th August, 1893, 
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the mokurari patta was executed 
Musammat Lochan Koer and attested by 
Bindeshri. Uma Shankar, however, on 
the allegation that the compromise had 
not been carried out commenced suit 
No. 193 of 1894 against Musammat 
Lochan Koer and Bindeshri Prosad for 
the recovery of the properties claimed 
by Musammat Lochan Koer as the estate 
of Jaikaran Lai. The claim was resisted 
and Bindeshri in his written statement. 
Paragraph 41, contended that the plain- 
tiff had no right to bring the suit 
Contrary to the compromise in the moku- 
rari patta and kabuliyat in respect of 
8-annas of Mauza Pertappore, that the 
said compromise could not be set aside 
by the Court and that whatever rights the 
plaintiff Uma Shankar had under two 
earlier instruments became extinct and 
extinguished by virtue of the com- 
promise. 

This suit was compromised on the 18th 
P'ebruary, 1895. Evidently Musammat 
Lochan’s advisers were determined that 
this compromise must finally end this 
family litigation and so a petition was 
presented by Uma Shankar in which he 
admitted all the infirmities of his claim 
and stated that he had proposed and the 
defendants had accepted as a compromise 
that the mokurari, dated 20th August, 
1893, of 8 annas of Mauza Pertappore, 
etc., should stand good. He accordingly 
prayed for the dismissal of the suit on 
those terms. Petitions were also presented 
by Musammat Lochan Koer and Binde- 
shri. In conformity with these petitions 
the suit was dismissed in the terms of the 
compromise on the iSth February, 1895. 
There is, in my opinion, no foundation 
for the contention that this decree is in- 
admissible for w'ant of registration. The 
compromise does not purport to convey 
jrelease or otherwise deal wdth immovable 
ip'opeyty. 

On gth May, 1906, Musammat Lochan 

Koer died. On the 14th May, 1909 the 
present suit was instituted against several 
defendants of whom Upendra Nath Bose 
alone has contested the plaintiff's claim 
before us. He is a purchaser of the pro- 
perty. 

The following issues were framed bv 
the Trial Judge: 

X. Is the mokurari lease, dated 20th 
August, 1893, executed by Lochan in 
favour of Uma Shankar binding upon the 


plaintiff? Was it executed for any legal 
necessity } 

2. Is the plaintiff estopped from 

claiming sir possession of the properties 
in suit ? 

3* V\as the plaintiff minor at the time 
the mokurari lease was executed and the 
petition of compromise, dated the loth 
February, filed in suit No. 193 of 1894 in 
the Court of the District Judge, Gaya ? 

4- To what amount of mesne profits, 
if any, is the plaintiff entitled ? 

S* Are the auction sale, dated 21st 
November, 1901, at which the defendants 
Nos. 1 and 2 purchased the property in 
suit and the dar-mokurari lease, dated 
2nd December, 1908, granted by defend- 
ants Nos. I and 2 to defendants Nos. 3 
and 4, binding on the plaintiff ? and 

6. Is the suit barred by limitation ? 

On the question of minority, the Sub- 
ordinate Judge and both the Judges of 

^*^*®*°*? Bench are against the plain- 
titi and I think this concurrent finding of 
fact should not be disturbed. I will, 
therefore, deal with the case on the 
footing that the plaintiff was a majorat 
the two dates indicated. 

The position then, is this that the 
mrokurari lease w'as executed by Musam- 
mat Lochan and attested by Bindeshri 
who was then a major, while Deonath 
bahai, presumably Bindeshri's father, 
also had a hand in the affair for it was 
at his request that one of the witnesses 
attested Musammat Lochan’s execution 
of the document. I agree with the Judges 
of the Division Bench that the mokurari 
lease on its true construction purports to 
be perpetual and descendible. Why then 
^ould it not be binding on Bindeshri? 
Ihe form of the issues suggests that this 
must be answered by reference to the 
doctrine of legal necessity, and this idea 
is prominent in the judgments both of the 
Subordinate Judge and of the Judges of 
the Division Bench. But in the circum- 
stances of this case, this is not the test 
to be applied. Musammat Lochan. it is 
true, had only a daughter’s interest, and 
so her power of disposition was limited 
by the law regulating such dispositions. 

Ihe doctrine of legal necessity would 
appear to be but a particular phase of 
that law, and the more universal test is, 
whether the purpose for which the alien- 
ation IS made is proper in the circum- 
stances of the case. There is. I think, 
sanction for this view to be found in the 
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leading case of Collector of Masidipatam v. 
Cavaly Vencata Narrainapah (o), where it 
was said of a Hindu widow that 

“ for religious or charitable purposes, or those 
which are supposed to conduce to the spiritual 
welfare of her husband, she has a larger power of 
disposition than that which she possesses for 
purely worldly purposes. To support an aliena- 
tion for the last she must show necessity. Un 
the other hand, it may be taken as establi>hed 
that an alienation by her which would not other- 
wise be legitimate, may become so if made with 
the consent of her husband’s kindred. Hut it 
surely is not the necessary or logical conse- 
quence of this latter proposition that in the 
absence of the collateral heirs to the husband, 
or on their failure, tlie fetter on the widow’s 
power of alienation altogether drops. The 
exception in favour of alienation with consent 
may be due to a presumption of law that where 
that consent is given the purpose for which the 
alienation is made must be proper.” 

Similar citations might be multiplied, 
but it will suffice to quote the words of 
Lord Moulton, who in delivering the 
opinion of the Privy Council said, 

“It has always been a feature of Hindu Law 
as administered by this Board to attach great 
weight to the sanction by expectant reversioners 
of an alienation as affording evidence that the 
alienation was under circumstances which render- 
ed it lawful and valid: ” 

Bijoy Gopal Mukerji v. Girindra Nath 
Mukerji (7). If Bindeshri consented, we 
have the consent of an expectant rever- 
sioner who has actually succeeded to the 
property on the determination of the 
particular interest. 

There is, therefore, every reason for 
applying this test of the propriety of the 
transaction. But then the question is, 
Did Bindeshri consent ? He certainly 
attested the mohurari- of the 20th 
August, 1893, but this would not con- 
clusively establish his consent, for it 
can be shown that his signature was 
there for some other purpose than that of 
giving consent. Bindeshri has given 
evidence in the case. In examination- 
in-chief the case he made \vas minority 
and that has not been believed. His 
cross-examination does not throw any 
further light on the point. The Subordin- 
ate Judge held that the attestation did not 
prove consent to alienation. Mullick, J., 
■was of opinion that any presumption 
of consent that might arise from the 
attestation had been rebutted. He does 
oot, however, explain how it was rebutted, 

(6) (1859-61) 8 M. I. A. 529 = 2 W. R. 61 

• c.), 

(7) A. I. R. (1914) P. C. 128*23 I. C. 162 = 

4I Ca\. 793 (p. c.). 


unless he means to rely on the view he 
expresses that the Suit No. 62 of 1.S93 was 
not a dona jide suit. 

Stephen, J., also held that attestation 
did not validate the transaction because 
it was not necessarily the same as con- 
sent and the presumption of consent was 
rebutted by Uma Shankar’s bad faith. 
But the attestation does not stand 
alone, it is followed, first, by Bindeshri’s 
resistance to Uma Shankar’s claim in 
Suit No. 193 of 1894 on the grounds 
set forth in Paragraph 41 of Bindeshri’s 
written statement, in which he insists 
on tiie compromise referred to in the 
moknrari patta and kabuliyat as an 
answer to the claim and avers that Uma 
Shankar’s rights became extinct and 
extinguished by virtue of that com- 
promise. Nor do matters rest there, for 
Bindeshri is party not only to the Suit 
No. 193 of 1894 but also to the com- 
promise in that suit which affirmed the 
moknrari patta. All this should, in my 
opinion, be accepted as establishing that 
the lease was legitimate, and certainly 
one that it would be wrong to declare 
invalid at the instance of the present 
petitioners. For even if there be a doubt 
as to the fact or efficacy of the consent 
as evidenced by the attestation, there can 
be no question as to the subsequent con- 
sent, and “ Omnis ratihabitio rvtrodrahitur 
et mandtUo priori aequiparat ur \_Bajrangi 
Singh v. Manokarnika Dakhsh Singh (8)J. 
Much has been said about the lack of 
good faith in the earlier suits, but I am 
not sure that I fully understand what was 
meant. It surely can hardly be said that 
the suit of the loth of September, 1866 
was brought in bad faith merely because 
in the certificate proceedings Gouri Baij- 
nath had failed, and especially when it is 
borne in mind that the Court of first 
instance was in Gouri ’s favour and that 
the High Court decision was in some 
measure based on admissions made only 
for the purpose of those proceedings. 
The compromise of that gave a fresh 
starling point. It may or may not have 
been open to successful attack, but having 
regard to the circumstances it was one to 
which the principleenunciated in Khunni 
Lai V. Gobind Krishna Narain (9), (to 
cite one case out of many) was applic- 
able, and I fail to see how it can give rise 

<8) (1908) 30 All. I =35 1 . A. 1 (P.C.). 

(9) (19*0 33 All. 356 = 10 I. C. 477 = 38 I. A. 
87 (P. C.). 
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to any inference that the suit was not 
brought in good faith. Moreover, there is 
always a danger of referring a knowledge 
of principles now known to a time ante- 
rior to their establishment, and though 
Appovier v. Bama Subba Aiyan (lo) 
has made obvious to us that there 
can be a partition of interest without 
a division by metes and bounds, this had 
not been conclusively determined on the 
nth of September, 1866. So it is quite 
possible that when the Suit of 1866 was 
commenced, the petitioner may have 
thought not only that the facts but also 
the law was on his side inasmuch as 
there had been at that time no division 
by metes and bounds. Is there then any 
reason for thinking that there was a lack 
of good faith in Uma Shankar’s Suit 
No. 62 of 1893 and his expressed deter- 
mination to sue for recovery of properties 
claimed by Musammat Lochan Koer as 
the estate of Jaikaian Lai ? In approach- 
ing this question it must be borne in 
mind that Uma Shankar could rest his 
claim on the compromise which termi- 
nated the litigation of 1866, and that 
was a compromise in support of which, 
as I have already said, it was possible to 
invoke the principle applied in K/iunni 
Lai v. Gobind Krishna Narain (9). 

It is true that the mokurari of the 
28th of August. 1893, in which Suit 
No. 62 of 1893 terminated, contains 
expressions depreciatory of Uma Shan- 
kar’s claim, but they must not be taken 
too seriously. This form of exaggeration 
is not an unfamiliar conveyancing device 
in ih.Q mofussil-. it takes the place of a 
release and is balanced by the benefit 
secured. It is the price of the benefit. 
And what is true of the contents of this 
mokurari patta is as true of the still more 
depreciatory confessions which preface 
or accompany the compromise in the 
Suit No. 193 of 1894. It is as much a 
part of the mofussil conveyancer’s art 
as the beaver hat or pipe of wine was of « 
the special pleader in times gone by, 3 
and perhaps hardly deserves to be ' 
taken more seriously as a statement of ^ 
actual fact. It is intended to furnish t 
a useful controversial weapon of defence ^ 
for the future rather than to be a ^ 
correct description of any one’s mind ^ 

apart from the transaction in which it is P 
found. p 


(10) (1866-67)11 M. I. A. 75 = 8 W. R. i(P.C.). 


•t I, therefore, hold on a consideration of 

s all the circumstances that Bindeshri is 

e not entitled to impugn the mokuraripatta 

and that it is binding on him. It follows 

h that in my opinion the appeal should be 

) allowed and the suit dismissed with costs 
e throughout. 

t Mookerjee, J. — This is anappeal by the 

second defendant, in a suit commenced by 
; the plaintiff-respondent for recovery of 
j possession of land, on declaration that an 
i alienation by way of permanent lease, 

made by his mother on the 20th August, 

1% * ing upon the estate in 

his hands as the representative of his 
maternal grandfather. The suit was 
decreed by the Trial Court. Upon appeal 
to this Court, Stephen, J., was of opinion 
that the decree of the Subordinate Judge 
should be reversed and the suit dismissed. 

iMulhck, J., was of opinion, on the other 
hand, that the decree of the primary Court 
should be affirmed. Consequently, that 
decree was confirmed under sub-S. 2 of 
S. 98 of the Civil Procedure Code, 1908. 
Ihe second defendant who has thus been 
defeated in both the Courts below has 
preferred this appeal under Clause 15 of 
the Letters Patent. 

A preliminary point has been raised as 
to the scope of the question open for 
examination in the present appeal. The 
respondent has argued, on the strength 
of a dictum of Norman, C. J., in Nandee- 
put Mahta v. Urquhart (3). that under 
Clause 15 of the Letters Patent, anappeal 
lies only m respect of that part of the 
judgment upon which the two Judges 
differ and that where both the Judges 

Division Bench agree in 
their finding on a certain point, the Court 
ot Appeal has no power to question that 
hndmg. Norman, C. J., attributes this 
view to Peaco^, C. J., and refers to the 
^cision m Hazara Begum v. Khaja 
Bossevn Ah Ur). The judgment of 
Peacock, C. J., however, does not lend 
any support to the conclusion of 
Norman, C. J., ; Peacock, C. J., merely 
^led that where the contention before a 
iJiviston Bench has reference to a single 
point only, whereon the Judges differ it 
IS not open to the parties in an appeal 
under Clause ij of the Letters Patent 
to raise before the Appellate Court other 

Division 

Bench. W e have, on the other hand, 

(*0 (i86q) 12 w. R, 49S. 
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the opinion of Couch, C. J., clearly indi- 
cated in 3 /’a/tarrtnee Heeranath A’ooir v. 
Burm Narai/j Singh (4), that the point on 
which the Judges of the Division Jlench 
have agreed is open for consideration in 
the appeal under the Letters Patent, 
though it was added that 

“ on a question of fact we iliink we ought 
to be guided by the rule of the Privy Council 
where there have been the cleci^ions of two 
Courts to the same effect.” 

Indeed, it is reasonably clear from the 
terms of Clause 15 of the Letters Patent, 
that the appeal is allowed, not against 
what is called judgment under the Code 
of Civil Procedure, but against what 
corresponds to a decree or an order. 
That clause allows an appeal from the 
judgment not being a sentence or order 
passed or made in any criminal trial. 
The term “ judgment ” here means not 
the statement given by the Judge of the 
grounds of his decree or order, but the 
sentence of the law pronounced by the 
Court upon the matter contained in the 
record (Co. Litt. 39a, i68rt ; 3 Black- 
stone’s Commentaries, 395)- judg- 
ment, then, is the decision or sentence of 
the law given by a Court of Justice as 
the result of proceedings instituted there- 
in for the redress of an injury or, as has 
been quaintly expressed, judgment is the 
determination and result of law. This is 
clear from Paragraph 23 of the Despatch 
from Sir Charles Wood which accom- 
panied the first Letters Patent. The 
appeal must, consequently, be deemed to 
have been preferred against the decree 
and all the points necessary to be investi- 
gated for the determination of the 
Question of the correctness of that decree 
are open for consideration although the 
Court as a Court of Appeal would be 

slow to take, upon a question of fact, a 

• 

view contrary to the concurrent opinion 
of the trial Judge and of the two Judges 
of the Division Bench. 

The following genealogical table will 
serve to elucidate the relative situation 


of the parties in the dilTerent stages of 
this protracted controversy between them. 

M AH AD t o. 

I _ 

r ■ ^ 

Jaikavan. Dayanatli, 

Died 131I1 Dec. nSbj, I 

W iduw .la>ioda Kucr 
Died 2()lh Dec. 1873, 

, Gouri Haijnath 

Lochan Koei' Died gtli Aug. 1SS3. 

Died 31I1 May. i()o6. 

Married DeonatU Sahay 
Died Jtrd May. i()o6. 

I Uma Shankar 

Hindeshri Prosad, Porn Sih Aug. 1870. 

PlaintiU .Assignor ot Dclendant. 

The property now in dispute admittedly 
belonged to Jaikaran; on his death, it 
passed to his widow Jasoda Koer, and, on 
the death of the latter, it devolved on 
Lochan Koer. On the 2oth'.August, 1893, 
Lochan Koer granted a permanent lease 
of the property to Uma Shankar. 'I'he 
deed was witnessed by her son Bindeshri 
Prosad and also by a Pleader, Babu 
Suryya Kumar, who attested at the request 
of her husband Babu Deonath Sahai. 
Lochan Koer died on the gth May, 1906, 
and on the 24th May, 1909 Bindeshri 
Prosad instituted the present suit for 
recovery of possession of the villages 
upon declaration that the lease was not 
binding upon the estate of his maternal 
grandfather, which, upon the death of 
his mother, had devolved upon him as 
reversionary heir. The second defendant, 
wlio had purchased the lease-hold interest 
in execution of a mortgage decree against 
Uma Shankar, resisted the claim on the 
ground that the lease was for a lawful 
purpose, that its propriety was unquestion- 
able though made by a Hindu female heir 
with a qualified power of alienation and 
that it was operative against the inheri- 
tance in the hands of the reversionary 
heir. For the determination of the question 
thus raised, the circumstances antecedent 
to the grant of the lease must becarefully 
scrutinised, and for this purpose, the 
narrative of events requires to be carried 
back to the point of time when Jaikaran 
died on the isth December, 1865. 

Immediately on the death of Jaikaran, 
disputes broke out in the family, as to 
whether Jaikaran had died joint with or 
separate from Deonath. Jasoda Koer, 
the widow of the deceased and Gouri 
Baijnath, his nephew, applied on the 8th 
and 9th January, 1866, respectively, for 
a certificate under Act XXVII of i860 
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for the collection of debts due to the 
deceased. On the 7th April, 1866, the 
District Judge of Gaya dismissed the 
application of the widow and granted 
a certificate to the nephew, who also 
obtained an order for possession in his 
favour under Act XIX of 1841. The 
widow appealed to this Court, and on the 
4th August, 1866 obtained a reversal 
of the order of the District Judge 
adverse to her. The elaborate judgment 
of this Court pronounced on that occasion 
\^us(i 7 fi 7 ix(it JosodcL S.oouwuk V, Gouttc 
Bvjonath Sokae Singh (5)] affords con- 
vincing proof that there was a substantial 
matter in controversy between the parties. 
Ihis need not cause any surprise, if 
we remumber that what constitutes parti- 
tion of joint properties held by an 
undivided Muakshara family was at that 
time a matter of doubt and uncer- 
tainty, which w'as settled by the now 
classical judgment Lord Westbury in 
Appovier v. Rama Snbba Aiyan (10) 
pronounced on the 17th November, 1866, 
and, by still later decisions of the Judi- 
cial Committee in Rajah Suraneni Ven^ 
kata Gopala Narasimha Roio Bahadoor 
V. Ra^ah Suraneni Lakshma Venkama 
Row {12), Doorga Pershad v. Kundun 
Koowar (13), Bam Pershad Singh v. 
Lakpati (14). Balkris/un Das v. Ram 
Narain Sahu{is) and Parbati v. Nau- 
nihal Singh (16). The nephew thus 
defeated could hardly be expected to 
remain satisfied with the result of the'pre- 
liminary skirmish, and, as might have 
been anticipated, instituted a regular suit 
against Jasoda K.oer for recovery of 
possession of the estate of Jaikaran on the 
loth September, 1866 on the allegation 
of title by survivorship What might 
thus have proved a protracted litigation, 
ruinous to the family, was brought to a 
speedy termination by the intervention of 
friends, relatives and legal advisers of the 
parties. Terms of settlement were 
arranged, and in order that they might be 
operative after the death of Jasoda Koer, 
Lochan Koer was added as a party defen- 
dant to the suit, and it was indeed her 
father-in-law Raghubar Dayal who took a 


(12) (1869-70) 13 M. I. A. 113 = 3 B L P 
4 i = i 2 W. R. 4 o(P. C.). i-. K. 

21 W. R. 214 (P. C.). 

(14) (1903) 30 Cal. 231 =30 I. A. I (P. c i 

(15) (1903) 30 Cal. 738=30 I. A. 139 (p ‘c ) 

7. (P?C.r '«=36 I A. 


prominent part in the settlement of the 
dispute. It is not necessary for our 
present purpose to set out in detail the 
terms of the settlement or to examine 
now far they were reasonable. Their 
general effect was that Jasoda Koer 
would get possession of all the movable 
and immovable properties, while Gouri 
Baijnath was to receive an annuity of 
Ks. 4 000 a year. Immovable properties 
which yielded a net profit of Rs. 10,000 
a year and represented one-third of the 
estate, were to vest absolutely in Lochan 
Aoer, free of encumbrances, but subject to 
the life-interest of Jasoda Koer; the 
remainder of the estate would devolve upon 
Gouri Baijnath upon the death of Jasoda 

Koer. On the nth December. 1866. 

mutual deeds were executed with a view 
to give effect to this family arrangement, 
and petitions of compromise were 
presented to the Court ; a decree by 
consent of parties was ultimately made 
on the 2sth March, 1867. There are 
indications on the record that the terms of 
this compromise were carried out by both 
t e parties at least for some years. But 
on the death of Jasoda Koer on the 26th 
ecember, 1873, disputes broke out 
again between the two branches of the 
famdy, and on the sth January, 1874 
ochan Koer applied for a certificate 
under Act XXVII of i860 for the 
collection of debts of the estate of her 
lather. The application was opposed by 

r T. g^a^ted on the 

i2th hebruary, 1874 by the District 

Judge and his order was confirmed on 

appeal to this Court on the leth 

May, 1874; Gouree Byjanthv. Lochan 

Koerr^f • P® "-esult was that Lochan 
lloer retained possession of the estate 

tL contrary to the terms of 

Baijnath, who is said by his son to have 
thereafter led a life of depravity and 
extravagance, died on the pth August. 

infant son, Uma Shankar, at that time 
a boy of thirteen years. In 1893 Uma 
Shankar, after attainment of his 

against Lochan 

been “ house which had 

been sold in execution of a decree against 

his father and had been purchased by 

her in the name of one Mir Enayet 

Hossain. Uma Shankar also threatened 


(17) (1874) 22 W. R. 102. 
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at the same time to institute another suit 
against Lochan Roer for recovery of the 
estate of Jaikaran on the basis of the 
family settlement of 1867. Proposals 
for compromise were set on foot ; and it 
was during the pendency of the suit for 
recovery of the house that Lochan Roer, 
on the 20th August, 1893, granted to Uma 
Shankar the perpetual lease now in con- 
troversy, and the lease and its counter- 
partstate explicitly that asaconsideration 
for the grant of the lease, the lessee 
undertook to withdraw the suit already 
instituted and to refrain from the 
institutionof groundlesssuits. On the 13th 
November, 1893, Uma Shankar withdrew 
from the suit for recovery of the 
house, which was accordingly dismissed. 
The compromise, however, was of very 
brief duration, for on the 6lh August, 
1894 Uma Shankar instituted a suit 
against Lochan Roer and her son Bin- 
deshri Prosad for recovery of possession 
of the estate of Jaikaran. Lochan Roer 
and Bindeshri Prosad filed separate 
written statements on the gth and loth 
September, 1894 in which they repudiated 
the settlement of 1867, and relied on the 
perpetual lease as a complete extinction 
of the prior rights of Uma Shankar. 
This suit also was amicably settled, and 
on the i8th February, 1895, it was 
dismissed in the terms of the petition of 
compromise filed by Uma Shankar, 
Lochan Roer and Bindeshri Prosad. 
Uma Shankar relinquished all his claims 
to the estate of Jaikaran, and Bindeshri 
declared that he neither had nor would 
ever put forth, directly or indirectly, any 
claim to the properties included in the 
perpetual lease granted by his mother to 
Uma Shankar. This assurance proved 
as illusory as similar promises by other 
members of the family on previous 
occasions. Lochan Roer died on the 
Sth May, 1906. and Bindeshri Prosad on 
the r4th May, 1909 instituted the present 
suit for declaration that the perpetual 
lease was not operative after the death 
of his mother and did not bind the estate 
of his maternal grandfather which had 
devolved upon him as reversionary heir. 
Prom the facts narrated, it would appear 
at first sight that no claim could be more 
hopeless than an endeavour by a person 
to challenge a deed, created in settle- 
ment of a family dispute, attested by the 
claimant at the time of execution and 
solemnly affirmed by him subsequently in 


a Court of Justice- J’he U’rial Court, 
however, held that the plaintiff was 
entitled to succeed, as the deed, executed 
as it was by a Hindu daughter in posses- 
sion of the estate of her father, could be 
supported only on proof of legal necessity, 
'i'hat decree has been affirmed by this 
Court. 'I'lic Judges of the Division Bench 
were agreed that there was no legal 
necessity for the lease, but they differed 
upon the question, whether the act of the 
plaintiff' in the suit of 1894 disentitled 
him to all relief. Upon the best con- 
sideration, I have been able to give to 
the case, I have been driven to the con- 
clusion that the course this litigation 
has taken has resulted in a failure of 
justice and that the relative rights of the 
parties have not been examined from the 
true standpoint. 

The test in cases of this description, 
where a deed by a limited owner with 
qualified powers of alienation is called 
in question, is whether the purpose for 
which the alienation was made was pro- 
per or legitimate. This is clear from the 
judgment of J'urner, L. J., in Collector of 
Masxdipatam v. Cavaly Vencata Narrain- 
apah (6) : 

“ it is admitted on all hands that if there be 
collateral heirs of the husband, the widow can- 
not of her own will alien the property, extfpi for 
special purposes. For religious or charital)le 
purposes, or those which are supposed to 
conduce to the spiritual welfare of her husband, 
she has a larger power of disposition than that 
which she possesses for purely worldly purposes. 
To support an alienation for the last she must 
show necessity. On the other hand, it may be 
taken as established that an alienation by her, 
which would not otherwise be legitimate, may 
become so, if made with the consent of her 
husband’s kindred. But it surely is not the 
necessary or logical coirsequence of this latter 
proposition that in the absence of collateral 
heirs to the husband or on their failure, the 
fetter on the widow’s power of alienation alto- 
gether drops. The exception in favour of aliena- 
tion with consent may be due to a presumption 
of law that where that consent is given, the pur- 
pose for which the alienation is made must be 
proper." 

Whether the particular purpose is pro- 
per or not must depend on the circum- 
stances of the case ; but it is plain that 
necessity is only one of the tests of pro- 
priety. This is clear from the observa- 
tion of Sir James Colvile in Hdf Tjtihhee\ 
Dabea v. Gokool Cktincfer Chenedhry (18) 
that the concurrence of the members of 
the family suffices to raise a presumption 

<i8) (1869-70) 13 M. I. A. 209 = 12 W. R. 47. 
(P. C ). 
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that the transaction was a fair one 
and one justified by Hindu Law, 
of Lord Davey in Sham Sundar Lai 
V. Achkan Kunwar (19) that the con- 
currence of the kindred raises a presump- 
tion that the transaction was a fair one 
or one justified by Hindu Law, and of 
Lord Moulton in Bi/oy Gopal Muher/i v. 
Girindra Nath Mukerjee (7) that the 
iSanction by expectant reversioners of an 
alienation of property by a Hindu woman 
:afTords evidence that the alienation was 
made under circumstances which rendered 
it lawful and valid. The same result 
would be attained, if the expression 
legal necessity ’’ had not had impressed 
upon it a narrow sense and had not 
become generally associated with cases 
where there is actual pressure on the 
estate or danger thereto to be averted. 
Tested in the light of the broad principle 
that the validity of the transaction im- 
peached depends upon the answer to the 
question, whether it was proper, fair and 
justified by Hindu Law, what is the 
position of the parties here ? The lease 
was granted in settlement of a long-stand- 
ing feud which had harassed the members 
of the family for more than one genera- 
tion and seemed at the time ready to be 
revived on every possible occasion. It is 
unquestionable that the litigationsof 1866 
and 1867 had their origin in substantial 
disputes between the two branches of the 
family and it is equally undeniable that 
the settlement of 1867 was perfectly 
bona fide. In 1873, on the death of 
Jasoda Koer, the dispute was revived 
and the former settlement, which had 
been accepted by Lochan Koer, was 
repudiated by her. Her cousin, Gouri 
Jiaijnath, had consequently, prima facie, a 
good ground of complaint against her, 
and It is not a matter for surprise that his 

son Uma Shankar should, in 1893. have 
endeavoured to assert his rights under the 
settlement of 1867. Can it then be reason- 
ably maintained that a perpetual lease 
panted to secure a compromise of such a 
dispute, lacks that element of fairness 

and propriety, which is essential for its 

justification as an operative act by a 
limited owner under the Hindu Law > A 

desperate attempt has been made by the 
plaintiff to establish that no substantial 
dispute existed between the two branches 
of the family at any stage, that the claim 


of Gouri Baijnath and his son was wholly 
unfounded and that there was no real 
controversy either in 1867 or in 1893 which 
stood in need of settlement for the 
benefit and protection of the estate of 
Jaikaran. In support of this view, refer- 
ence has been made to recitals by Uma 
bhankar, that he had no shadow of a 
claim to the estate of Jaikaran. No real 
weight, in my opinion, should be attached 
to statements of this description. We 
may usefully call to mind the familiar 
words of Knight Bruce, L. J., in Hunoo‘ 
manpersaud Panday v. Bahooee Munraj 
Koonweree (20), that the deeds and con- 
tracts of the people of this country must 
be liberally construed: the form of 
expression, the literal sense, is not to be 
so much regarded as the real meaning of 
the parties which the transaction dis- 
closes. To the same effect is the observa- 
tion of Lord Macnaghton in Achal Bam 
V. Kazim Husain Khan (21), where the 
draftsman had introduced in the recitals 
an obviously untrue statement, probably 
under the notion that it might impart 
some additional solemnity to the instru- 
ment. These exhibitions of the art of 
thq conveyancer, whether mediceval or 
modern, cannot be permitted to mislead 
the Court. If Lochan Koer and her 
advisers had taken seriously the allega- 
tion that Uma Shankar had not the 
vestige of a claim to the estate of her 
father, it is inconceivable that she should 
have parted with a valuable property in 
his favour. We know, from the antece- 
dent history of the famil^^ that there had 
been serious disputes between the parties 
and whatever recitals might have been 
inserted in the deeds, whatever price 
Uma Shankar might have paid in the 
way of untrue conciliatory admissions, 
with a view to secure the compromise, 
the fact is incontrovertible that there was 
a substantial dispute between the parties 
which was settled by the grant of the 
lease. A settlement of a disputed ori 
doubtful claim, effected in this manner, 

IS clearly a valid and binding arrange-i 
ment which the parties thereto are not, 
permitted to deny, ignore or resile from, 
on principles explained by the Judicial 
Committee m a long series of cases : 
Bajunder Naram Bae v. Bijai Govind 


<*9) (1899) 21 All. 71=25 I. A. 183, (p. c.). 


^^'=32 I. A. 113=8 O. c. 
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Singh (22), Maharajah lletnarain Singh v. 
Baboo Modnarain Singh (>3). Sri Gaja- 
pathi Badhika Patta Maha Devi Gam v. 
Sri Gajapathi Ntlamani Patta Maha Devi 
Garu (24), Mantappa Nadgowda v. Baswunt' 
TOO Nadgoxvda (25), Greender Chunder 
Ghose V. Troyluckho Nat/i Ghose {26) and 
Muhammad Imam Ali Khan v. Husain 
Khan (27). As Lord Kingsdown said in 
Trigge v. LavaLlee (28), a compromise is 
an agreement to put an end to disputes 
and to terminate or avoid litigation, and 
in such cases, the consideration which 
each party receives is the settlement of 
the dispute, the real consideration is, not 
the sacritice of a right, but the abandon- 
ment of a claim. To the same effect is 
the statement of Turner, L. J., in Lucy's 
case (29), that it is sufficient if the parties 
bona fide consider that there is a question 
to be decided between them, for other- 
wise no compromise will be good if it 
ultimately turned out that there was no 
doubt upon the point which was made 
the subject of compromise i Callisher v. 
Bischoffhsein (30) approved in Miles v. 
Newzealand Alford Estate 00.(31), Helan 
Dasi V. Durga Das Mundal (32), Bir- 
bhadra Bath v. Kalapataru Pafidain) 
and Satya Kumar Bancrji v. Satya 
Kirpal Banerji It may further be 

pointed out, as explained in Williams v. 
Williams (35), that a family arrangement 
may be upheld, although there are no 
rights actually in dispute at the time of 
making it, and the Courts would not be 
disposed to scan with much nicely the 
quantum of consideration: this principle is 
Applicable not merely to cases where 
arrangements are made between the mem- 
bers of a family for the preservation of its 

(22) (1837-41) 2 M. I. A. 18=1 Moo. P. C. 

<17. 

^ (23) (*857-59) 7 M. I. A. 311=3 'V. R. 51 
<P. C.). 

(24) (1869-70) 13 M. I. A. 497=6 B. L. R. 
202 = 14 W. R. 33 (P. C.) 

, (25) (1870-72) 14 M. I. A. 24=15 W. R. 33 
(P. C.) 

(26) (1893) 20 Cal, 373 = 21 I. A. 35 (P.C.). 

(27) (1899) 26 Cal. 81 =25 I. A. 161 (P.C.). 

(28) (1862) 15 Moo. P. C 270=1 N. R. 454- 

(29) (1853) 4 De. G. M. &G, 356 = 22 L. J. Ch. 
732=43 E. R. 545=102 R. R. 163. 

, (30) (1870) 5 Q. B. 449=39 L. J. Q. B 181 = 18 
W. R. 1127. 

(31) (1886) 32 Ch. D. 266 = 55 L- Ch. 801 = 
54 L. T. 582, 

(32) (1906) 4 C. L. J. 323. 

(33) (1905) I C. L. J. 388. 

(34) (1904) 3 L C. 247. 

\3S) (*867) 2 Ch. App. 294 = 36 L. J. Ch. 419 = 
•6 L, T. 42. 


peace, but also to cases where arrange- 
ments are made between them for the 
preservation of its property : Persse v. 
Persse (3O). U’e are not now concerned 
with the question, when and how a family 
arrangement may be set aside on the 
ground of mistake, inequality of position, 
undue intluence, coercion, fraud or other 
similar ground, for no such vitiating factor 
is alleged or proved in this case. Conse- 
quently, the decision in Gordon v. 
Gordon (37) and other cases of the same 
class [Lawton v. Campion (38), Bentley w 
Mackay (39), Moxon v. Payne (40), and 
Fane v. Fane (41)], on which much stress 
was laid by the respondents, have no 
application. 'I'here is no room for doubt 
that, to use the language of Lord West- 
bury in Dixon v. Evans (42), there was 
here an honest settlement of an existing 
dispute, which, if not manifestly ultra 
vires of the parties, is one that a Court of 
Justice ought to respect and ought not t0| 
permit to be questioned. 'I'he question, 
thus arises, whether the validity of the 
family settlement is affected by the cir- 
cumstance that the grantor of the lease 
was a limited owner in possession with 
qualified powers of alienation. 1 he 
answer must be in the negative in view of 
the decision of the Judicial Committee in 
Ehunni Lai v. Gobind KrishnaNarain (9). 
There, a Hindu became a convert to 
Islam. His son, who was a Hindu, pre 
deceased him. On his death, there was 
litigation as to the succession between 
his son’s daughters and his daughter’s son. 
The parties compromised the dispute and 
took the estate in certain shares. The 
daughter’s son then attacked the compro- 
mise in a suit ; it was ruled that the com- 
promise was in the nature of a family 
settlement and was operative. As Lord 
Moulton said in Hiran Bibi v. Sohan 
Bibi (43) a compromise of this character 
is, in no sense of the word, an alienation 
by a limited owner of the family property, 
but is a family settlement in which 


(36) (1840) 7 Cl. & Fin. 279 = 7 F.. R. 1073 = 
51 R. R. 22. 

(37) (1821) 3 Swans. 400=19 R. R. 230 = 36 
E. R. 910. 

(38) (1854) 18 Beav. 87 = 23 L. J. Ch. 505. 

(39) (1862) 31 Beav. 143 = 54 E- R- *092=135 

R. R. *35- 

(40) (1873) 8 Ch. App. 881 =43 L. J. Ch. 240. 

(41) (1875) 20 Eq. 698. 

(42) (1872) 5 H. L. 606 = 20 L. J. Ch. 139. 

(43) A. I. R. (1914) P- C. 44=24 I. C. 309 
(P. C.). 
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each party takes a share of the family 
property by virtue of the independent 
title which IS, to that extent and by way 
of compromise, admitted by the other 
^rties. \^TaTinee Chutn Gangooly v 
Watson & Co. (44), Mohf.ndra Nath 
mswas V. ShamsxLnnessa Khatun (45) 
GurNanak Prasad v. JaiNarain Lai (46).’ 

Lai v. Dtud htissain (47), 
^ubbammal v. ATudaiyammal (48) and 
Bhogaraju Venkatarayna Jagiraju v. Ada- 
palli Seshayya (49).] The view cannot be 
defended on principle that a qualified 
owner, like a Hindu widow, daughter or 
mother, is bound at her peril to pursue a 
litigation in respect of the estate in her 
hands unremittingly to the ultimate Court 
of Appeal, and that she cannot bona fide 
effect a settlement of the matter in con- 
troversy, even though such compromise 
be in the best interests of the estate. 
Ihere is thus no room for reasonable 
doubt that the permanent lease granted 

by Lochan Koer w'as binding upon the 
inheritance. 

We are fortified in this view by the 
significant circumstance that it met with 
the approval of the then next reversioner, 
who W'as no other than the present plain- 
tiff. Reference may in this connection be 
made to the observations of Turner L J 
in Collector of Masulipatam v. Cavaly 
Vencata Narainapah (6), of Sir James 
Colvile m Raj Lukhee Debea v. Gokool 
Ghunder Chowdhury (18) and of Lord 
Davey in Sham Sunder Lai v. Achhan 
Kunwar (19), which will all be found 
quoted in the judgment of the Full 
Bench in Lehi Prosad Chowdhury v 
Golap Bhagat (50). to show that the 
concurrence of the reversioner raises a 
presumption that the alienation is made 
for a proper purpose. fSee also the 
observation of Lord Moulton in Pijoy 
Gopal Mukerji v. Girmdra Nath Muker- 
jee (7) and of Sir Andrew Scoble in 
Bajrangi Singh v. Manokarnika Bakhsh 
Stngh (8).] Reliance need not be placed 
on the circumstance that the plaintiff 
attested the document, for as pointed out 
the Judicial Committee Raj Lukhee 
Daheav. Gokool Chunder Chowdhry (18) 


aitd Hart KishenBhagat v. Kashi Parshad 
i:>tngh\^^i) mere attestation of a deed! 
does not necessarily import consent to an 
alienation effected thereby, nor even a 
knowledge of the contents thereof. But 
m the present case, we have somethinK 

equivoca! 

embodied in the petition of the plaintiff 
dated the loth February, 1895, w-hich was 
incorporated in the decree of the i8th 
February, 1895 ; we have also his delibe- 

statement in 

that suit. The maxim here applies that 
a subsequent ratification has a retros- 
pective effect and is equivalent to a prior 

ef 'I ’ T””- ^etro trahitur 

et mandato prion cequiparatur fCo Litt 

ao7-a 1 meckner v. he Bank of the 

Cmted States (52)] . ^ futile effort has 

‘his position 

the was at 

he time an infant, that his petition was 

ssence a transfer of a spes successiones 

by a reversioner and consequently in- 

Irhh t Sundar Lai v. 

ihahT T'"“l ^' 9 ), Brindaban Chunder 
M Pramanik (53) 

v. VythilingL 

netitir. ^ that in any event, the 

" was inadmissible because it 
;®eistere4 [Pranal Anni v. 
Lahshmi Anm (55), Bindesari Naih v. 
Ganga Saran Sahu (,^ 6 ) and Abdul Saheb' 

\ Shiva- 

baseli^^ contention is entirely 

reiected L has been 

ejected as untrue by all the Judges * and 

substance, effect a transfer of an interest 
in immovable property, vested or contin- 

record the approval of the transaction 
by the reversionary heir and thus affords 
cogent evidence of its propriety S 

''‘«w. consequent- 
ly, the lease proves unassailable 

the^clierr'* i* <=°"<=“^ence with 

1.. b “1“ *pp“' 

.iu, ,’S ,K rl* ■“ 


(44) (1869) 12 W. R. 4.3 = 3 B. L. R. A 
437« 

(45) fi9T5) 27 I. C. 954. 

(46) (1912) 34 All. 385 = 141.0.814. 

(47' (1913) 35 All. 240=18 I. C. 721. 

(48) (1907) 30 Mad. 3, 

(49) (i9i2)35Mad. 560=121. C. 121 

(50) (1913) 40 Cal. 721 = 19 I. C. 273. 


Cat 90-27 I. C. 674 = 42 

(54) (1909) 32 Mad. 206= ^ I C ai76 

« I-^C. 292 = 38 
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Holmwood, J. — It is unnecessary for 
me to add anything to the judgments 
just delivered with which I am in full 
agreement. 

V.B./R.K. 

Appeal allowed ; Suit dismissed. 
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Chatterjee and Chapman, JJ. 

Dwarka Nath Sen — Plaintiff — Peti- 
tioner. 


V. 

Tara Prasanna Sen and others — Defen- 
dants — Opposite Party. 

Civil Ruls Nos. 802 and 803 of 1914, 
decided on 14th December, 1914, against 
the Order of Dist. Judge, Jessore, dated 
17th July, 1914. 

Civil P. C. (5 of 1908), S. 211— Order of 
transfer without notice to parties interested is 
not legal. 

Where on the report of a Munsif to the 
District Judge that an application for re hearing 
of a suit pending in his Court should be trans- 
ferred to that of another local Munsif, the 
defendant appeared before the District Judge 
and objected to the transfer on the allegation 
that the latter Munsif was also interested in the 
case and the District Judge, without giving any 
notice to that Munsif or the plaintiff, transfer- 
red the case to some other Court at a different 

locality : 

Meldy that the order for transfer should not 
have been made without notice to the plaintiff, 
as it was a matter in which the convenience of 
the parties was of very great importance, and 
without enquiring into the defendants’ allega- 
tion with regard to the Munsif. [P. 859, C. i-] 

Jogendra Chandra Ghose and Smritish 
Chandra Ghose - (or Petitioner. 

Brojo Lai Chackravariy — for Opposite 
Party. 

Judgment. — These two cases arise out 
of two applications for re*hearing made 
before the first Munsif of Narail. On 
the i4ih May, 1914, the first Munsif 
wrote to the District Judge of Jessore 
that subsequently to the trial of the 
original case he had come to know that a 
friend of his was interested in the case 
and that he would rather not try these 
cases. He also said that he understood 
Ifiat the 3 rd Munsif was also similarly 
interested. He, therefore, requested that 
the case might be transferred to the 
Court of the 2nd Munsif. On the 20th 
of May the defendant made an applica- 
tion to the District Judge stating that 
the 2 nd Munsif was also interested ; and 


without any notice to the plaintiff the 
learned District Judge passed an order 
transferring the case to the 3rd Court of 
the Munsit at Jessore. The order made 
is objected to. and we think rightly 
objected to, on two grounds- The jirst 
is that the petitioner before the learned 
District Judge was allowed to make an 
allegation against a judicial officer and, 
although neither that judicial officer nor 
the party interested in opposing the 
application had any notice of the appli- 
cation, an order was passed for the 
transfer of the case ; and secondltj, thati 
no order ought to have been passed for 
transfer without notice to the plaintiff,' 
as it was a matter in which the conveni-' 
ence of the parties was of very great 
importance. \Ve think that both these 
grounds are of substance and ought to! 
prevail. The plaintiff complains that he 
would be under very great inconvenience 
if the cases are transferred to Jessore ; 
that may probably be. Besides, the 
statements made with regard to the 2nd 
Munsif of Narail have not been made a 
subject-matter of enquiry or investigation. 
In any case, we think that this is a case 
in which the order for transfer should not 
have been made without notice to the 
plaintiff. 

We set aside the order of transfer and 
send back the cases to the learned 
District Judge in order that he may 
dispose of them after hearing the plain- 
tiff and also considering the objection 
that circumstances have changed since 
the last order was passed. We make no 
order as to costs. 

V.B./R.K. 

Utile made absolute. 
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WOODROFFE AND RICHARDSON, JJ. 

Dwijapada Karmakar — Plaintiff 
Appellant. 

V. 

Baileau and others — Defendants — Res- 
pondents. 

Appeal No. 486 of i 9 i 4 » decided on 
31st May, i9iS» from the Order of Dist. 
Judge, Nadia, dated 17th August, 1914- 

(a) Hindu Law — Widow — Widowed mother 
turning Christian — She can retain guardianship 
of her infants provided she satisfies Court that 
she would bring them up in faith of her husband. 

When the widowed mother of Hindu infants 
becomes a Christian, that will not of itself be a 
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ground for removing her from the guardianship 
of the infants, provided that ,she be in a position 
to satisfy the Court that she will be able to carry 
out the obligations which the law imposes upon 
her of bringing up her children in the faith of her 
husband. [P. 860, C. i.J 

(b) Hindu Law — Widow — Guardianship of 
infants — Order — Court should take into consider 
ration false charge of immorality against widow, 
by brother of deceased husband in his appli- 
cation for guardianship. 

The fact that a false charge of immorality was 
made against the mother of infants by the 
brother of her deceased husband in his appli- 
cation for guardianship of the infants, must 
necessarily be taken into consideration in any 
order which might be made by Court in regard to 
the guardianship, for the mother cannot be 
expected to live with the family who have made 
such a charge against her. [P. 860, C. 2.] 

D. N. Bagchi — for Appellant. 

Avetoom and J. IV. Chippendale — for 
Respondents. 

Judgment. — This is an appeal which 
arises out of an application for guardian- 
ship of the persons and property of two 
minors, Gobinda Karmakar and Monindra 
Chandra Karmakar. Gobinda, who is 
DOW stated to be 9 years old, is stated to 
be just over 7 years of age in the judg- 
ment under appeal. Monindra is now 
said to be 5 years of age. The appli- 
cation was opposed by Subasini Dasi, 
the mother of the two minors. The 
petitioner, Dwijapada Karmakar, the 
uncle of the minor, sought to remove the 
mother from ihe guardianship on two 
grounds : first of all, on the ground that 
she was a woman of bad moral character 
and secondly, that she had herself gone 
over to the Mission House and had made 
up her mind to adopt the Christian 
religion and also to get her sons baptised. 
The mother denied the allegations which 
were made against her moral character 
and those have been held not to be 
established in the judgment now under 
appeal ; and there is no attempt made in 
this Court to controvert the findings 
upon this point. Though, in fact, the 
charge of immorality made against the 
mother has not been proved, the fact 
that this charge was made must neces- 
sarily be taken into consideration in any 
order which we make in this matter, for 
under such circumstances the mother 
cannot be expected to live with the family 
who have made this charge against her. 
As regards the second ground it appears 
from the record that Subasini has ex- 
pressed a wish to become a Christian 
although as a matter of fact she has not 


yet been baptised. It is not at the 
present moment certain whether she will 
become a Christian or not. Even if she 
had already become a Christian, that 
would not in itself be a ground for 
removing her from the guardianship 
provided that she was in a position to 
satisfy the Court that she was able to 
carry out the obligations which the law 
imposed upon her of bringing up her 
children in the faith of her husband, 
whatever may be the faith she herself 
may adopt. A difficulty has, however, 
arisen in this case by reason of the fact 
that it does appear that in the course of 
these proceedings she expressed her 
intention to convert her two sons also to 
Christianity ; and had that intention been 
persevered in, it is possible that we might 
have made an order different from that 
which we now pass; for in so changing 
her children s faith she would be acting 
contrary to the obligations which the law 
imposes upon her, that is to say, of 
brmging up the children in the Hindu 
faith of her deceased husband. 

An undertaking has, however, been 
pven by her Counsel, Mr. Avetoom. 
before us that she will not baptise the 
^ildren and will bring them up as 
Hindus. That being so, there is, there- 
ore, no ground at present for removing 
her from her position as guardian. It 
wou d in any case be a strong order for 
any Court to pass to take a child of 
5 years of age from his mother. The 
point which I next consider is how best 
this undertaking of hers may be carried 
® ^ave to consider in this matter 
m erest of the minors themselves in 
s several aspects. The mother has 
practically no means, but we have been 

received an offer 
. • ^ ®^^^nger to these proceedings 

which, if accepted by her, will enable her 

education. That 

prli r ^ expenses of the 

^ucation of the two children at the Hindu 

Gh.frrh 1?- attached to the 

Society there. It has 

H?nHn H VF""® tJ’at the boys at this 
nr> iitto all Hindu boys and that 

anv fk required by such boys at 

^ ® ^^ble classes or other classes 

no Christian religion; and that 

empt will be made to interfere in any 

Ih It is on the 

understanding that the mother will edu- 

er children under these conditions 
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that we make the order. At the same 
time we think, seeing that the mother 
has expressed a desire to become a 
Christian, and that if she does become a 
Christian she will not be in a position to 
effectively see to the education of the 
boys so far as their Hindu faith is con- 
cerned, we think we ought to associate 
with the mother, as guardian, the appli- 
cant Dwijapada Karmakar, who as such 
guardian will be in a position to see that 
the undertaking which is given by the 
mother that the children should be 
brought up in the Hindu faith is properly 
carried out. The order that we then 
make is that the mother remains the 
guardian of the person and property of 
the Children and that with her be associ- 
ated as guardian the applicant Dwijapada 
Karmakar. 

The younger boy is too young, in our 
opinion, to be sent to a school at once. 
He should, therefore, remain in custody 
of his mother until he is seven years old, 
when he also will be put into school at 
the Hindu Hostel in Krishnagar, but it is 
understood and undertaken that he will 
not be baptised nor other acts done to 
make him a Christian. The elder boy 
will go to the Hostel at once. Facilities 
must be given to both the guardians and 
the other relatives of the children to see 
the latter whenever they desire to do so 
subject to the rules of the Hostel. If 
the male guardian has any reason to 
complain that any of the directions or 
undertakings given in this order have 
not been carried out or that their terms 
are in any way infringed, it will be open 
to him to apply to the District Judge of 
Nadia who will then make such further 
order in the matter as he thinks fit. 
Subject to the rules of the Hostel the 
children while at the Hostel will be 
allowed to visit their relatives, including 
their uncle and others, at their houses. 

We make no order as to costs of this 
appeal. 

V.B.yR.K. 

Order modijiea. 
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Mookertee and BEACHCROFT, JJ. 
Jotiram Khan — Defendant — Appellant. 

v. 

Jonaki Nath Ghose and another — Plain* 
tiffs — Respondents. 


.Appeal No. 1323 of 1913, decided on 
8th June, 1914, from the Appellate Decree 
of Dist. Judge, 24 Parganas, dated 
4lh January, 1913. 

(a) Bengal Tenancy Amendment Act (1 of 1907). 
Scopeof — Rights of tenant having status of non* 
occupancy or occupancy rail,,!- in land within 
limits of Calcutta prior to Act are not retrospect 
lively affected. 

The llengai Tenancy Ainendnient Act (i of 
IQO7) docs not retrospectively attect tlie rights of 
a tenant who before the commencement of the 
Act had the .Status of a non-occupancy or an 
occupancy raiyat in the land held by him within 
the limits of Calcutta as defined in Schedule i 
of the Calcutta Municipal Act, i8gy. 

LP. 863, C. i.I 

(b) Interpretation of Statutes — Declaratory 
statute — Statute of merely declaratory character 
has retrospective effect — Nature of statute must 
be determined from its provisions. 

Obiter dicta. — A statute wliich is properly of 
a merely declaratory character has a retrospective 
effect, but tlie nature of the statute must be 
determined from its provisions and the mere fact 
that the expression “ it is declared” has been 
used is by no means conclusive as to the true 
character of the legislation. (1890) 24 Q. R. D. 
557 and (1898) A. C. 769, foil. [P. 863, C. i.) 

(c) Bengal Tenancy Amendment Act (1 of 1907), 
Scope of — Act is not declaratory one— Provisions 
cannot be given retrospective operation. 

The provisions of S. 3 of the Bengal Tenancy 
Amendment Act (i of 1907) cannot' be given a 
retrospective operation, as the .\ct is not a 
declaratory one but has effected a fundamental 
alteration in the law. [P. 863, C. i li: 2.] 

(d) Bengal Tenancy Act (8 of 1885), S. 44 (r) — 

Tenant, non'occupancy raiyat not holding under 
lease for a term— He cannot be ejected under 
S. 44{r). 

Under the Bengal Tenancy Act, there is no 
raiyat who holds from year to year, and If the 
tenant is a non occupancy raiyat who does not 
hold under a lease for a term, he cannot be 
ejected under the provisions of Clause (r) of 
S. 44. IP- S64. C. I.] 

Mohini Mohan C/iatterjee—tor Appel- 
lant. 

Tarakishare Chowdhury, Dwarka Nath 
Chakravarty and Satish Chandra Ghatak 
— for Respondents. 

Judgment. — This is an appeal by the 
defendant in a suit for arrears of rent 
and for ejectment. The defendant was 
inducted into an agricultural holding on 
the i 6 th December, 1898 by the plain- 
tiffs who granted him a lease for five 
years. The holding is situated within 
the present Municipal limits of Calcutta, 
but is beyond the jurisdiction of the 
Town of Calcutta as determined by the 
Proclamation of the Governor-General in 
Council, dated the loth September, 1794, 
and issued under S. 159 of Stat. 33, 
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Geo. Ill, c. S2 (Rules and Orders of the 
High Court, edited by J. H. Hechle, 
P- SSS)* On the gth November, 1910 
the plaintiffs commenced this action, not 
only for the recovery of arrears of rent 
then due but also for ejectment of the 
defendant on the allegation that they, 
had terminated his tenancy by service 
of a notice to quit. The suit has been 
decreed for both rent and ejectment. 
There is nowno contest as to the liability 
of the defendant for the arrears decreed. 
The only question in controversy is, 
whether the plaintiffs are entitled to the 
decree for ejectment. The answer must 
depend on the status of the defendant. 

The case for the plaintiffs is that the 
status of the defendant must be determined 
with reference to the provisions of the 
Transfer of Property Act and that he is 
consequently liable to be ejected after 
service of the prescribed notice to quit. 
The case for the defendant is that his 
tenancy, in its inception, was of an 
agricultural holding, that he acquired the 
status of a non-oocupancy raiyat under 
the Bengal 7 'enancy Act, and that at the 
date of the commencement of this suit, 
he was a non-occupancy raiyat whose 
tenancy had not been terminated. The 
Courts below have held that the tenancy 
of the defendant was terminable and has 
been duly terminated by service of notice 
to quit under the Transfer of Property 
Act, as the provisions of the Bengal 
Tenancy Act had no application thereto. 
This view is challenged in this appeal as 
erroneous. 

The, Bengal Tenancy Act, as framed in 
1885, provided in S. i that its provisions 
were not to extend to any land within the 
Town of Calcutta. At that time the 
Municipal limits of Calcutta v/ere identi- 
cal with the limits of the “ Town of 
Calcutta ’’ as defined by the notification 
of the Governor-General in Council, 
dated the loth September, 1794. There 
was consequently no room for contention 
at that time that the operation of the 
Bengal Tenancy Act was not excluded in 
the case of land in the suburbs of the 
‘'Town of Calcutta.” In 1888, the 
Calcutta Municipal Act was passed by 
the Bengal Legislative Council, and as a 
result thereof, lands which were originally 
comprised in the suburbs of the Town of 
Calcutta were brought within the juris- 
diction of the Corporation of Calcutta 
for Municipal purposes. It was held by 


this Court in the case of Biraj Mohini 
Dassi V. Gopeswar Mullick (i) that this 
circumstance did not in any way affect 
the operation of the Bengal Tenancy Act, 
that the “ Town of Calcutta ” mentioned 
in S. 1 was not equivalent to “Calcutta ” 
as defined for the purposes of the 
Calcutta Municipal Act, 1888, and that, 
notwithstanding the extension of the 
limits of Calcutta for municipal purposes, 
the Bengal Tenancy Act was applicable 
to lands situated outside the limits of the 
Town of Calcutta,” though included, for 
municipal purposes, within the limits of 
Calcutta.” Consequently, when on the 
i6th December, 1898 the defendant 
obtained his lease of the disputed land 
from the plaintiffs, he forthwith acquired 
the status of a non-occupancy raiyat of an 
agricultural holding governed by the 
provisions of the Bengal Tenancy Act. 
Subsequently, on the 22nd May, 1907, 
the Bengal Legislative Council passed 
the Bengal Tenancy Amendment Act, 
1907 (Act I of 1907), and what we are 
called upon to consider in this appeal is 
the effect, if any, of this legislation on 
the status of the defendant. S. 3 of the 
Bengal Tenancy Amendment Act, 1907, is 
in these terms : 

“ To sub-S. (3) of S. I of the Bengal Tenancy 
Act, the following explanation shall be added, 
namely, the w’ords ‘ The Town of Calcutta’ 
mean, subject to the exclusion or inclusion of 
any local area by notification under S. 637 of the 
Calcutta Municipal Act. 1899. the area describ 
ed in Schedule X to that Act.” 

The effect of this explanation is to give 
a new definition of the expression *’ Town 
of '.^alcutta ” for the purpose.s of the 
Bengal Tenancy Act, namely, to make it 
equivalent to “ Calcutta •’ as determined 
from time to time, for municipal pur- 
poses. under the Calcutta Municipal Act. 
1899. The disputed land, as already 
stated, was beyond the limits of the 
Town of Calcutta ” but within the 

qT 5 T ” as defined in 

Schedule I of the Calcutta Municipal 

Act, 1899. Consequently, when the 

Bengal Tenancy Amendment Act, 1907, 

came into force, the land ceased to be 

subject to the operation of the Bengal 

Tenancy Act. To take one illustration, 

LV Bengal Tenancy 

DnH K applicable, the 

vacant and the landlords 
settled a new tenant thereon his tenancy 

wou not be governe d by the provisions 
(0 (1900) 27 Cal, 202. 
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of the Bengal Tenancy Act. But the 
question arises, whether the Bengal 
Tenancy Amendment Act, 1907, retrospec- 
tively affects the status of persons, who, 
before its commencement, had acquired 

I ights in respect of the land ; does it 
eslroy such rights and transform a 
enant, who had at that time the status 
f an occupancy or a non-occupancy 
aiyat, into a tenant from year to year or 
nonth to month ? The Courts below 
lave adopted the view that as the addi- 
ion to sub-S. (3) of S. i of the Bengal 
Tenancy Act is called an “ Explanation,” 
here was no alteration of the law, in 
ither words, that the legislation of 
907 was merely declaratory of the 
aw and might legitimately be given 
etrospective operation. This reasoning 
s, in our opinion, clearly fallacious. It 
leed not be disputed that Statutes, which 
ire properly of a merely declaratory 
:haracter, have a retrospective effect, 
because, if the Statute is in its nature 
declaratory, the argument that it must 
not be construed so as to take away pre- 
5xisting rights ceases to be applicable 
[Attorney-General v. Theobald (2).] But, 
as was pointed out by Halsbury, L. C., 
in the case of Harding v. Commissioners 
of Stamps for Queensland (3), the nature 
of the Statute must be determined from 
its provisions, and the mere fact, that the 
expression “it is declared” has been 
used, is by no means conclusive as to the 
true character of the legislation. Tested 
in the light of this principle, what is the 
position in the case before us ? The 
addition to sub-S. (3) of S. i of the 
Bengal Tenancy Act is, no doubt, called 
an** explanation but inreality it effects 
a vital alteration in the law. It is worthy 
of note that the Bengal Tenancy Amend- 
ment Act, 1907, is described as an Act to 
amend the Bengal Tenancy Act, 1885 : it 
is not even in terms a declaratory Act. 
It is further plain that another addition 
which has been made to the same sub- 
section of S. I and refers to areas compris- 
ed within a Municipality constituted under 
the Bengal Municipal .Act, 1884, also 
effects a fundamental alteration in the 
law. In our opinion, there is no room 
|for serious controversy that the law was 


(2) (1890) 24 Q. B. D. 557=62 L. T. 768=^38 
w. R. 527. 

(3) (i8g8) A. C. 769 = 67 L.J. P.C. M 4=79 

L. T, 42 , 


materially altered by the legislation of 
1907 and that the provisions of S. 3 
cannot be given a retrospective operation. 
This view is supported to some extent by 
the provisions of 8.9, sub-S. (3) |see 
S. 19 {2) of the Bengal Tenancy Act.J 
We hold accordingly that the status of 
the defendant was not affected by the 
legislation of 1907, which gave a new 
definition of the expression '* Town of 
Calcutta,” as used in S. i of the Bengal 
Tenancy .Act. 

If, then, the status of the defendant 
was not affected by the legislation of 
1907, what are his rights? Under 
S. 44 (c) of the Bengal 'lenancy Act, he 
was, as a non-occupancy raiyat, liable to 
ejectment on the ground that the term 
of the lease had expired. It is plain that 
in Clause {c) the expression ” the lease ” 
refers to the registered lease under which 
the non-occupancy raiyat had been 
admitted to occupation of the land. The 
defendant was admitted to occupation of 
the land under a registered lease on the 
i6th December, 1898. I'he term of the 
lease expired on the i6ih December, 
1903, when the Bengal Tenancy Act was 
still in force in the locality. He could 
consequently have been ejected under the 
provisions of the Clause (c) of S. 44, 
which was then controlled by S. 45, since 
repealed. S. 45 was in these terms : 

'‘As.uit for ejectment on the ground of the 
expiration of the term of a lease shall not be 
instituted against a non occupancy raiyat urless 
notice to quit has been served on the raiyat not 
less than six months before the expiration of 
the term and shall not be instituted after six 
months from the expiration of the term.” 

The landlords had thus to satisfy two 
conditions, if they intended to avail 
themselves of the provisions of sub-S. (c) 
of S. 44. They were bound to serve a 
notice upon the defendant, not later than 
the i6th June, 1903 and if he did not 
vacate the land, they were bound to 
commence a suit for ejectment against 
him not later than the i6th June, 1904. 
This they did not do. The defendant 
continued in occupation of the holding, 
and rent was thereafter admittedly receiv- 
ed from him. The defendant was thus 
a non-occupancy raiyat on the 22nd l^Iay, 
1907, when the Bengal Tenancy Amend- 
ment Act came into force ; as that legis- 
lation did not affect his status, he 
continued to be a non-occupancy raiyat 
and was such at the date of the suit. 
Meanwhile S. 45 has been repealed by 
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the Bengal Tenancy Amendment Act, 
1907. It is accordingly argued that the 
plaintiffs are no longer fettered by the 
restriction previously imposed by the 
section and are now entitled to proceed 
to eject the defendant under Clause (3) of 
S. 44. There is, however, an insuperable 
obstacle in their way. The Bengal Ten- 
ancy Amendment Act, 1907, no doubt, 
repealed S. 45, but it introduced, at the 
same time, a new Clause (1} (a) in Sche- 
dule III to the effect that asuitto eject a 
non-occupancy raiyat on the ground of the 
expiration of the term of his lease must 
be instituted within six months from the 
expiration of the term ; consequently ^ if 
the defendant be still deemed to hold 
under the lease of the i6th December, 
1898, the term of the lease expired on 
the i6th December, 1903, and at the 
date 6f the commencement of this suit, a 
period much longer than six months had 
expired. On the other hand, if it be 
contended that the defendant no longer 
holds under the lease of the i6th 
December, 1898, he cannot be ejected on 
the ground that the term of his lease has 
expired. It has finally been argued that 
after the expiry of the lease of the i6th 
December, 1898, the defendant became a 
tenant from year to year, and that conse- 
quently at the end of any year, he may 
be deemed a non-occupancy raiyat the 
term of whose lease has expired. This 
is entirely fallacious. Under the Bengal 
Tenancy Act, there is no raiyat who 
holds from year to year, and if the tenant 
is a non-occupancy raiyat who does not 
hold under a lease for a term, he cannot 
be ejected under the provisions of 
Clause (c) of S. 44. From every possible 
point of view, it is plain that the tenancy 
of the defendant has not been legally 
terminated by service of notice to quit, 
|and the claim for ejectment must fail. 

It has been ingeniously argued, as a 
last resort, that the plaintiffs are entitled 
to eject the defendant under Clause {d) 
of S. 44, which provides that a non- 
occupancy raiyat shall be liable to 
ejectment on the ground that he has 
failed to pay an arrear of rent. The 
obvious answer is, that this was not the 
foundation of his claim in the plaint. If 
such a claim had been put forward, it 
could have been made only in accordance 
with the provisions of sub-S. (i) of S. 66, 
and to the decree made in a suit so 
framed, the provisions of sub*S. (2) of 


S. 66 would have applied. VVe need not, 
however, deal with this aspect of the case 
in detail because the claim was based 
only on Clause (c) of S. 44. 

The result is that this appeal is 
allowed, and the decree of the District 
Judge set aside in so far as it entitles the 
plaintiffs to eject the defendant. The 
appellant will have his costs both in this 
Court and in the Court of the District 
Judge, and each party will pay his own 
costs in the Court of first instance. 
V.B./R.K. 

Appeal allowed. 
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Fletcher and Richardson, JJ. 

Gurbuksh Prosad Tewari — Defendant 
Appellant. 


v. 


Kali Prosad Narain Plaintiff- 

Respondent. 


Appeal No. 250 of 1911, decided on 
25th June, 1914, from the Original 
Decree of Sub-Judge, Saran, dated 29th 
March, 1911. 

<= Partition Act (5 of 1897), 

s. 58, 88 and 119 — No dispute about aoj land 
tormiog part of parent estate was raised and no 
order under S. 88 was passed — Suit for declara* 
on Md possession of land partitioned cannot 
** fP®*" b^Utc/i£r, y.) Party, having notice of 
partition wd failing to object cannot be allowed 
to upset the partition— Held also that party 
eping his own share in partition intact cannot 
asic tor share in lands allotted to others. 

Where in a partition proceeding in a Revenue 
Court no dispute or doubt was found to exist as 
to whether any land formed a portion of the 
parent estate and no order was made by the 
Collector directing the partition to proceed 
under S. 88 (^) of the Estates Partition Act a 
party suing in a Civil Court for declaration of 
title to and possession of land, alleging that by 
reason of fraud practised by one of the defen- 
dants land belonging exclusively to him had been 
partitioned as joint land, is not a person 
aggrieved by an order made under S. 88 and is 
not entitled to maintain the suit. |P. §66, C ■» ] 

party to a partition pro- 
ceeding on a Revenue Court, having known 
about his rights from the time the partition 

Collector under 
nJt mviting objections issued and 

never having put them forward in the partition 

subsequently 

permitted to raise them so as to unset the 
partition proceedings to which he was a%rty!*^ 

[P. 867, C. I.] 

In f allotted to him 

a portion of the estate under partition and 
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bring an action to recover posse>>ion of the 
lands or a portion thereoi awaided to tlic other 
parly. jl'. Soo. C. i.\ 

Umakali Mukerjec and Moulvi Muham- 
mad Mustafa K/ian — for Appellant. 

Divaraka Nath Mitter, Bajendra Prosad 
and Sib Chandra Palit — for Respondent. 

Fletchefi J. — This is an appeal by the 
defendant No. i from the judgment of 
the learned Subordinate Judge of the 
Second Court at Saran. 

The suit was brought for declaration of 
title to, and possession of, certain lands. 

It appears that many years ago the 
Mahal Gulhui was divided into three sepa- 
rate estates, but some lands remained 
joint between the three separate estates. 
The /ami numbers of the three estates 
are now 1925, 1926 and 1927. 

The plaintiffs claim to be the owners 
of tau2i No. 1926 and of 8 annas in ta^izi 
No. 1925. The defendant No. i is the 
owner of a $ -annas 4-pies share out of 
8-annas of tauzi No. 1925 and the defend- 
ants Nos. 2 — 5 are the owners of the 
remaining share in the 8-annas of tau-^'i 
No. 1925. The other defendants are the 
owners of tauzi No. 1927. 

In January 1902 the defendant No. i 
applied under the provisions of the 
Estates Partition Act, 1897 (Act V of 1897 
B. C.), for partition of his share in tauzi 
No. 1925. On the 3olti of September, 
1902, the plaintiff No. 4 tiled a petition 
of objection before the Collector on the 
ground that all the owners of tauzi 
Nos. 1926 and 1927 who held land in 
common with the owners of tauzt 
No. 1925 had not been made parties. 
But as the defendant No. i raised no 
objection to their being made parties, 
they were added by order of the Collector 
in the year 1903. Accordingly on the 
25th of August, 1903, the Collector issued 
the notices under S. 29 of the Act declar- 
ing the estate to be under partition. On 
the 29th of September, 1907, the follow- 
ing order appears on the order-sheet of 
the Collector ; 

“ The papers, viz., hhazra raibandi and map 
prepared on ihe basis of survey records have 
already been adopted for the purposes of parti- 
tion under S. 50, Checking mcharrir has report- 
ed that there are common lands in the estate. 
Fix September 3rd for the division of common 
lands under S. 84. ” 

The order-sheet shows that the owners 
of all the three estates presented 
petitions to the Collector as to the 
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method in which they desired Uu- 
common lands to be divided l)eLween 
the estate under partition and the other 
two estates. On the 2nd of October, 1907, 
the common lands were divided in the 
presence of the appellants for partition 
and some of the owners of tauzi'^os. 1925 
and 1926. Notice was directed to issue 
on the absentee proprietors. 

The owners ot all three estates tiien 
tiled objections as to the proposed 
method of partition. Ihe petitions 
having been rejected by the Ueputy 
Collector the plaintilYs preferred an 
appeal to the Collector against the rejec- 
tion of their petition, alleging that the 
lands of the different estates between 
which the common lands were held were 
so scattered and interspersed with one 
another that the partition of the common 
lands could not proceed. 'I'he Collector 
dismissed the appeal on the ist of 
November. 1907. The plaintiffs then 
appealed to the Commissioner of Reve- 
nue who confirmed the order ot the 
Collector, and next to the Board of 
Revenue who also dismissed their appeal. 
On the 2sth of May, igo8, the order- 
sheet shows that notices were directed 
to issue under S. 86 inviting objections, 
if any, by the i6th of June, 1908, to the 
proposed partition of the common lands. 
No objections being received the division 
of the common lands was approved by 
the Collector under S. 86 on the 30th of 
October, 1908. 

On the 19th of November, 1908, the 
divided common land was directed to be 
included in the papers of the parent 
estate. 'Mien the Deputy Collector 
proceeded under S. 57 with the partition 
of the parent estate including the 
divided common land. On the 15th of 
July, 1909, the papers were submitted 
to the Collector under S. $8 and notices 
inviting objections were issued. On 
the I ith of August, 1909, the plaintiffs 
Nos. 4 and 5 presented a petition to 
the Collector objecting chiefly to the 
proposed division of the parent estate. 
The only piec? of land that they 
alleged was not in taxizi No. 1925 is 
plot No. 895 which they allege is 
in tauzi No. 1926. This plot No. 895 
is not mentioned in the schedule to the 
plaint in this suit, so presumably the 
plaintiffs have no grievance in relation 
thereto. In reference to these objec- 
tions on the nth of September, 1909 
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subject to some slight modifications, the 
partition was confirmed by the Collector. 

The Commissioner of Revenue on the 
19th of May, 1910, rejected the objec- 
tions put forward by the plaintiff No. 4 
and on appeal to the Board of Revenue, 
the appeal of the plaintiff No. 4 was dis- 
missed. The partition was finally com- 
pleted on the 26th of September, 1910, 
that is, about 8-3/4 years after the pro- 
ceedings commenced. The plaintiffs filed 
this suit on the 26th of April, 1910. and 
although according to the evidence of 
the plaintiff No. 4 the plaintiffs became 
aware of the fraud that they say had been 
practised on them as early as the isth of 
July, 1909, they did not in the course of 
the partition proceedings set up this case 
and it was only after the partition papers 
had been submitted to the Commissioner 
for approval that they instituted the 
present suit. 

The result is, as we are informed by 
the Vakil for the defendant No. i, that 
he has been deprived of a substantial 
portion of the property allotted to him in 
the partition and the plaintiffs have been 
permitted to keep all the property allot- 
ted to them and to recover the property 
mentioned in the schedules in the plaint. 
But the plaintiffs got the property allott- 
ed to them in the partition on the footing 
that the lands now sued for formed a 
portion of the estate under partition and 
if they had not been so treated, the 
allotment to the plaintiffs in the partition 
would have been much smaller. 

The partition proceedings were based 
upon the Record of Rights made under 
the provisions of the Bengal Tenancy 
Act as provided by the Estates Partition 
Act. 

The plaintiffs’ case is that the defen- 
dant No. I represented them at the survey 
and fraudulently represented what lands 
were in the different tomis for his own 

benefit. The documentary evidence shows 

that the plaintiffs took some part in the 
settlement proceedings and I doubt this 
story about the defendant No. i repre- 
senting the plaintiffs at the survey. The 
foundation of the plaintiffs’ case is the 
tkak maps made at the Revenue Survey 
in 1854. But I can see no reason to 
think that the tkak maps are more 
reliable than the Record of Rights. 
True it is that some few tenants have 
given evidence that the plaintiffs are in 
possession. The evidence on the defen- 


dants’ side is that the plaintiffs are 
colluding with the tenants. It would 
not, I think, be safe to rely on this 
evidence of possession alone. S. 119 of 
the Estates Partition Act enacts that no 
order made under Ss. 20 and 30, Chap- 
ters V, VU, VIII and IX (excepting 
S. 81), Chapter X, S. 107 or S. 117 shall 
be liable to be contested or set aside by 
suit in any Court : Provided, inter alia, 
that any person who is aggrieved by an 
order made under S. 88 may bring a suit 
in a Court of competent jurisdiction to 
modify or set aside such order. 

There may be some doubt as to what 
the precise meaning of this section is. 
The decisions of this Court are that the 
orders made by the Revenue Authorities 
are only conclusive so far as they relate 
to the Government revenue and the 
details of the partition. This seems to 
me to be a somewhat narrow view to take 
of the wording of the section. The learn- 
ed Subordinate Judge has held that the 
present suit comes within the proviso of 
a suit by a person who is aggrieved by an 
order made under S. 88. But there never 
was any order of the Collector under 
S. 88. No dispute or doubt was found 
to exist as to whether any land formed a 
portion of the parent estate and no order 
was made by the Collector directing the 
partition to proceed under S. 88 (6). 
That being so, the plaintiffs are not 
persons aggrieved by an order made 
under S. 88 and cannot sue to set aside 
or modify an order that never was made. 
The provisions of S. 89 as to compen- 
sation only apply to cases where the 

Collector has made an order under 
S. 88 (6). 

The result I have arrived at is that 
whatever rights the plaintiffs may have, 
they are not entitled to keep the lands al- 
lotted to them on the footing that the 
lands now sued for formed a portion of the 
estate under partition and bring an action 
to recover possession of the land or a 
portion thereof awarded to the defen- 
dants. The result of allowing such a 
suit might be to work grave injustice to 
the defendants or some of them. It was 
stated before us that the effect of the 
decree of the lower Court, although it 
had not affected the defendants (other 
than the defendant No. x) very much, 
had deprived the defendant No. i of a 
substantial portion of the lands allotted 
him by the partition by the Collector. 
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am also inclined to hold that the plain- 
tiffs, having according to their own story 
known about their rights since the 15th 
of July, 1909 and never having put them 
forward in the partition proceedings, 
ought not now to be permitted to raise 
them so as to upset the partition proceed- 
ings to which they were parties. I am, 
therefore, unable to agree with the result 
arrived at by the learned Judge in the 
Court below. 

The present appeal must, therefore, be 
allowed and the suit dismissed. The 
plaintiffs must pay to the defendant No. 1 
his costs both in this Court and in the 
Court below. 

Richardson, J. — I agree. In the 
proceedings under the Estates Partition 
Act the plaintiffs never took the objection 
that more land had been allotted to the 
■estate under partition than that estate 
was entitled to. That allotment was 
made under S. 84 and confirmed by the 
■Collector under S. 86. Objections were 
made to the mode in which the common 
lands were divided, but not to the 
<iuantity allotted to the estate under 
partition. These objections were dis- 
posed of before the allotment was confirm- 
ed under S. 86 and the order confirm- 
ing the allotment was subsequently and 
separately made. The plaintiffs had 
■another opportunity at that stage to 
object to the quantity of land allotted 
to the estate under partition. Notice 
was issued inviting objections before the 
order of confirmation was made, and the 
order was not made until the notices 
were returned after being fully served, 
^hen the allotment was confirmed the 
partition of the whole was made under 
S 7 - The next step was to submit the 
partition so made for the sanction of the 
Collector under S. 58. The plaintiffs 
then had another opportunity to raise the 
•questions raised in this suit. According 
■to their own case they knew then of the 
fraud said to have been practised upon 
them in the settlement proceedings. But 
they did not avail themselves of that 
opportunity. The petition which they 
hied, dated the nth August, 1909, gives 
-00 hint of the case made in this suit. 
The Collector made some small alter- 
ations suggested by that petition and 
■subject to those alterations he approved 
the partition. It is clear that throughout 
these proceedings no question was raised 
^der S. 88 and no order was passed 


under that section. Turning then to 
S. 119, the plaintiffs cannot well claim 
to be persons “ aggrieved by an order 
made under S. 88." They have no right 
of suit, therefore, on that ground. It is 
suggested that they have a right of suit 
under proviso {i). But they are not 
persons, 

“’claiming a greater interest in lands whicli were 
held in common tenancy between two or more 
estates." 

than has been allotted to them by an 
prder under S. 84 or S. 86. 'i'here is no 
dispute as to their interest in the allotted 
lands. 'J'hey are the owners of estate 
No. 1926 and of eight annas of estate 
No. 1925. 'I'he dispute is as to what 
particular lands were held in common 
tenancy, not as to the plaintiffs’ interest 
in those lands when once the lands were 
determined. In view of the course taken 
by the plaintiffs in the partition proceed- 
ings and of the provisions of S. 119, I 
agree that the plaintiffs cannot now raise 
the question what lands were held in 
common tenancy. 

Apart from that question it seems to 
me more than doubtful whether the plain- 
tiffs ought to succeed on the merits. I 
do not accept the allegation that fraud 
was practised upon them by the defen- 
dant No. I in connection with the prepa- 
ration of the Record of Rights. I’he 
proceedings taken for that purpose lasted 
from 189s till the 23rd January, 1899, 
when the Record of Rights was finally 
published. I agree that the evidence 
adduced by the plaintiffs in this suit is 
not sufficient to rebut the presumption of 
correctness which attaches to that record 
under S. 103-B qf the Tenancy Act. 

I concur in the order which has been 
proposed, 

V.B./R.K. 

Appeal allowed. 
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Chapman and Walmslev, JJ. 

Gangadhar Pradhan — Accused — Peti- 
tioner 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 877 of 1915, 
decided on 17th August, 1915, against 
the Order of Sub-Divl. Magte., Kendra- 
para, dated loth May, 1915. 

(a) Crimioal Procedure Code (6 of 1898), 
S. 200— ‘Petition by informant impugning Police 
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report and asking for trial of persons accused by 
him should be treated as complaint— It should 
be referred to other Magistrate for inquiry and 
report. 

A petition to a Magistrate by the Informant 
impugning the Police report on his information 
and asking that the pcisons whom he accused 
should be put on their trial, should always be 
treated as a contplaint and should not be refer- 
red to another Magistrate for inquiryand report. 
If sent to another Magistrate it must be for dis- 
posal. [P- 868. C. 2 & r. 869, C. 1.] 

(b) Criminal Procedure Code (5 of 1898), S. 476 
—Complaint referred to Magistrate for only 
inquiry and report— Order by him under S. 476 
is without jurisdiction. 

An order under S. 476. Criminal Procedure 
Code, by a Magistrate to whom a complaint has 
been referred by another Magistrate for enquiry 
and report is without jurisdiction. [P. 869, C. i.j 

(c) Criminal Procedure Code (5 of 1898), S. 476 
—Charge by informant reported by Police to be 
false — Informant impugning police report and 
asking for trial of persons accused by him — Peti- 
tion referred for inquiry and report to another 
Magistrate — Charge found to be false — Magistrate 
submitting proceeding under S. 476 for prosecu- 
tion under Ss. 182. and 211 of Indian Penal Code 
— Informant tried and convicted under S. 2ll — 
Held although proceeding under S. 476 was 
without jurisdiction trial was with jurisdiction — 
Indian Penal Code (1860), Ss. 182 and 2il. 

On the Police reporting that the charge in the 
information laid by an informant was false, he 
made a petition to the Sub-Divisional Magistrate 
impugning the Police report and asking for the 
trial of the persons accused by him. That 
Magistrate referred the petition for enquiry and 
report to another Magistrate, who after holding 
a local investigation and examining the infor- 
mant and his witnesses and the Police Officer, 
reported that the charge was false and submitted 
a proceeding under S. 476, Criminal Procedure 
Code, for the informant’s prosecution under 
Ss. 182 and 21 1, Indian Penal Code, The Sub* 
Divisional Magistrate tried and convicted him 
under S. 211, Indian Penal Code : 

Held, that although the ' proceeding under 
S. 476, Criminal Procedure Code, was without 
jurisdiction, yet the Sub-Divisional Magistrate 
derived his jurisdiction to try the charge under 
S. 21 1, Indian Penal Code, from the Police 
report and therefore the trial was with jurisdic- 
tion. fP- 869, C. 1.] 

(d) Criminal Procedure Code (5 of 1898), 
S. 200 — Petition by informant inpugntng police 
report and asking for trial of persons accused 
by him— Disposal of petition as complaint is not 
necessary before prosecution under S. 211 of 
Indian Penal Code (1860). 

There is no statutory provision that a petition 
to a Magistrate by the informant, impugning the 
Police report and asking for the trial of persons 
accused by him shall be 6nally disposed of as a 
complaint before the prosecution under S. 2H 
commences. [P, 869, C. i.J 

(e) Criminal Procedure Code (5 of 1898), S. 537 
— Craviction — Breach of statutory provision — No 
failmee of jastice-«Breach can be remedied under 
S> S37t 


After a conviction a breach even of a statutory 
provision can be remedied by the application of 
8. 537 , Criminal Procedure Code, where no 
failure of justice has in fact been occasioned. 

[P. 869, C. ij 

Biswanath Bose and Dhirendra Nath 
Dutt — for Petitioner. 

Sultan Ahmed — for the Crown, 

Judgment. — The petitioner laid an 
information at a Police Station to the 
effect that his house had been broken into 
at night. The Police investigated and 
reported that the charge was false. They 
requested that the petitioner be prose- 
cuted under S. 182, Indian Penal Code. 
The report was received by the Sub- 
Divisional Magistrate. Upon the same 
date the Sub- Divisional Alagistrate re- 
ceived a petition from the petitioner 
impugning the Police report and asking 
that the persons whom he accused should 
be put on their trial. The Sub-Divisional 
Magistrate referred this petition to a 
Sub-Deputy Magistrate for enquiry and 
report, intimating that, if the Sub-Deputy 
Magistrate agreed with the view taken of 
the case by the Police, he might submit 
a proceeding under S. 476, Code of 
Criminal Procedure, to the Sub-Divi- 
sional Magistrate for prosecution of the 
petitioner under S. 2 1 1 , Indian Penal Code* 
The Sub-Deputy Magistrate examined 
the petitioner and his witnesses and held 
a local investigation. He also examined 
the Police Officer. He reported that the 
charge was false, and submitted a proceed- 
ing under S. 476 for the prosecution of 
the petitioner under Ss. 182 and 21 
Indian Penal Code, to the Sub-Divisional 
Magistrate. The Sub-Divisional Magis- 
trate directed that the case should be 
entered as false. The Sub-Divisional 
Magistrate thereupon tried the petitioner 
upon charges under Ss. 182 and 2ir. 
Indian Penal Code. The trial ended ifl 
conviction. 

It has been held by this Court that a 
petition such as that presented by the 
petitioner to the Sub-Divisional Magis 
trate is a complaint. The latter shouldi 
therefore, either have made over the 
complaint to the Sub-Deputy Magistrate 
(not for enquiry and report but (ot 
disposal), or he should have examined 
the complainant himself, recorded reason 
for distrusting the truth of the coraplai® 
held the enquiry himself and then himsc 
p.issed a formal order dismissing tb' 
complaint. The important points to noti 
are, first, that such a petition should 
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always be treated as a complaint, and, 
tecondly^ that the petition should not be 
referred to another Magisirate for enquiry 
and report. If sent to another ^lay^istiate, 
it must be sent for disposal. The other 
Magistrate can then, after enquiry and 
making a proper order dismissing the 
complaint} pass an order under S. 476. 
The Code does not permit a Magistrate 
to refer a complaint to another Magistrate 
for enquiry and report. An order under 
S. 476 made by the other Magistrate in 
such a case would be without jurisdiction. 
We have been somewhat particular in 
setting out the above details because the 
law on the subject is very imperfectly 
understood. In most Sub-Divisions the 
Magisterial staff consists of a Sub* 
Divisional Magistrate and a Sub-Deputy 
Magistrate and it is not unnatural that the 
Sub-Divisional Magistrate, knowing that 
he will have to try the charges under Ss. 1S2 
And 2n himself, should send the case 
in the hrst instance to the Sub-Deputy 
Magistrate for enquiry and report. The 
motive is not improper but the procedure 
does not have the sanction of the Code, 
And it frequently gives rise to legal 

difficulties. 

It has been held, however, by a hull 
9 ench of this Court in the case of Queen- 
^mpress v. Sham Lall (i), that in such a 
A case the Sub-Divisional Magistrate 
derives his jurisdiction to try the charge 
S. 211 not only from the order, if 
Any, under S. 476 but also from the Police 
report. There can be no doubt, there- 
fore, that the trial was with jurisdiction. 

Ihe Sub-Divisional Magistrate would 
have exercised a better discretion if he 
had acted in the manner which we have 
mdicated above. But it is a matter of 
discretion, not of statutory provision, 
ihere is no statutory provision requiring 
fhat such a petition shall be finally dis- 
posed of as a complaint before the prose- 
cution under S. 211 commences. Now 
after conviction a breach even of a statu- 
tory provision can be remedied by the 
Application of S. 537 of the Code of 

rjminal Procedure, which says that, 
subject to the provisions of the Code, no 
sentence shall be reversed on revision on 
Account of any error, omission or irregu- 
ATity in the proceedings before trial, 
®®less a failure of justice has in fact been 
^*Cc^sioned. The words “ in fact ” have 

(0 (1887) 14 Cal. 707. 


at the last amendment been added to the 
section to empliabi/e the reality of this 
requirement. We are quite unalde to say 
that any failure of justice has in fact been 
occasioned in the present case. 

The Rule is discharged. 

V.B/K.K. 

Buie discharged. 
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Mookhkjki-: and Nkwhould, JJ. 

Gangahari Chakraharti — Plaintiff — 

Petitioner. 

V. 

Kabin Chandra Banikya and another — 
Defendants — Opposite Parties. 

Civil Rule No. 1154 of 1914, decided 
on 30th .April, 1915, against the decision 
of Munsif, Bajiipur, e.\crcising the powers 
of Sm. C. C. Judge, dated 7th September, 
1914. 

(a) Limitation Act (9 of 1903), Sch. 1 , Art. 14S 
— Suit against depository to recover movable 
property not recoverable in specie— Art. 145 
applies 

TUe limitation of 30 years from the date of 
deposit under .Article I^5 of the Limitation Act 
is applicable to a suit against a depository to 
recover movable property even wlten the property 
is not recoverable in specie. 7 C. W. N. 476 and 
31 Cal. 5i(). foil. [P. 870, C. i.j' 

(b) Limitation Act (9 of 1908), Sch. 1. 
Arts. 49, 115 and 145 — Suit to recover gold or 
its price delivered to goldsmith to make orna- 
ments — Time not specified — Limitation. 

Wliere the plaintiff made over to a goldsmith 
gold ornaments to be melted and made into new 
ornaments, without fixing the lime within which 
the work was to be finished, and failing to get 
the ornaments on repeated demands, instituted 
a suit for the return of the gold or its price : 

Held, that the suit was governed by Article 145 
of the Limitation Act, that even if Article 145 
did not apply, Article 49 or Article 115 applied 
and that limitation began to run from the date 
on which the goldsmith wrongfully refused to do 
the work. [P. 870, C. i & 2.j 

Gopal Chandra Das — for Petitioner. 

A. K. Fazlul Huq and Babu Jatindra 
Mohan Choudhury —lov Opposite Parties. 

Mookerjee, J. — The question for deci- 
sion in this Rule is, whether the suit is 
barred by limitation. The case for the 
plaintiff is that about eleven years ago he 
made over to the defendants, goldsmith 
by profession, gold ornaments of the 
weight of one tola in order that they 
might be melted and new ornaments made 
therewith : no time was fixed within 
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which the work was to be finished. The 
plaintiff asserts that the defendants put 
him off from time to time and that ulti- 
mately when on the 24th March, 1914, 
he pressed the defendants for the orna- 
ments, they promised to make and 
deliver them within fifteen days. This 
period, however, expired, and yet the 
plaintiff, has not been able to get the 
ornaments. He consequently instituted 
this suit on the nth May, 1914, and 
prayed, in the alternative, either that the 
defendants be directed to return to him 
the one tola of gold or that a decree for 
the price thereof, namely, Rs. 25, might 
be made against them. The Small 
Cause Court Judge has dismissed the suit 
on the ground that it is barred by limita- 
tion. In our opinion, this view cannot 
possibly be supported. 

The case is governed either by Article 49 
or 115 or 145 of the Indian Limitation 
Act. Article 145 provides that a suit 
against a depository to recover movable 
property deposited must be instituted 
within 30 years from the date of deposit. 
This Article, as was observed in Krisio 
Eamini Dassi v. Administrator- General 
of Bengal (i) and Administrator-General of 
Bengal v. Kristo Kamini Vossee (2), applies 
even when the property is not recoverable 
tn specie. The Article does not also cease 
to be applicable merely because the de- 
fendant, after demand, wrongfully refuses 
to return the property ; such refusal does 
not bring into operation Articles 48 and 
I49 : Narmadabai v. Bhavaniskankar (3) 
and Gangineni Kondiah v. Gottipati 
Pedda Kondappa Naidu (4). Consequently. 
Article 145 may be applied in so far 
as the first prayer in the plaint is 
concerned, namely, recovery of one tola 
of gold which, if his case is true, was 
made over by the plaintiff to the defen- 
dants for a specific purpose not yet 
carried out. 

But even if Article 145 is not applied, 
no question of limitation arises either 
under Article 49 or Article 115. 
Article 49 provides that a suit for com- 
pensation for wrongfully detaining speci- 
fied movable property may be instituted 
within three years from the date when 
the detainer’s possession becomes unlaw- 
ful. In this c ase, the detainer’s posses- 

(O (1903)70. W, N. 476. 

(2) (1904} 31 Cal. 519. 

\Z) (1902)26 fiom..430. 

(4) (1910) 33 Mad. 56=5 I. C. I. 


sion did not become unlawful till he had 
wrongfully refused to apply the gold to- 
make ornaments as he had originally 
agreed to do. According to the plaintiff 
there was no refusal till the 8th 
April, 1914. Consequently the suit is 
within time. The same result follows, 
if Article, 115 is applied. Under that 
Article, a suit for compensation for the 
breach of any contract, express orimplied^ 
not in writing registered and not specially 
provided for, may be instituted within 
three years from the date when the 
contract is broken. In this case, the 
contract was not broken till the 8th 
April. 1914; indeed, it is not the case for 
the defence that there was a demand by 
the plaintiff on an earliar occasion and 
a refusal on their part. In our opinion the 
view taken by the Small Cause Court 
Judge is erroneous and his decree cannot 
be supported. 

J he result is that this Rule is made 
absolute, the judgment and decree of 
the Court below set aside, and the case 
remanded for trial on the merits. The 
petitioner is entitled to the costs of this 

Rule. We assess the hearing-fee at one 
gold mohur, 

V.B./R.K. 

Buie made absolute ; Case remanded. 
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Jenkins, c. J. and Holmwood. J. 

Bal Makund Ruiya and o/)iers — Plain- 
tiffs — Appellants. 


and others — Defen 


A/ati Lai Burman 
dants Respondents 

1912, decided 01 
4th August. 1915, from the Origina 
Decree of Sub- Judge, Second Court 
Hooghly, dated 6th September. 1912. 

Mortgage-Right, o 
Mortgagor can create a temporal 

convplTn^® mortgage does not, as a matter ol 

leasinein'^Ihf’ mortgagor’s power ol 
Therefnro ^ o^'dmary course of management. 

imoairs nothing takes place which 

the^mort ^ **"P«des the operation of 

‘f"® mortgagor is quite within his 
Lr f«n a temporary lease. 10 W. R. 

ru/ 872. C. 2.3 

under m^S?^**?®®*^** — purcliaier 

leawi-holder in 

huiSl 50 years — Plaintiff 

bj^ying with notice of leaees-Mortgage not 

shown to have been impaired in by 
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leases — Held leases could not be treated by 
plaintiff as inoperative — Lessee was not bound 
to redeem. 

In a suit for possession by a purchaser under 
a mortgage-decree against a lease-holder in 
possession who was not a party to the mortgage 
suit, it appeared that the leases under which 
the defendant held the lands in suit were 
created for 50 years and the plaintiff bought 
with notice of the leases and the person under 
whom he claimed had recognized the leases in 
the most unequivocal manner, and it was not 
shown that the mortgage was impaired in value 
or impeded in operation by the leases : 

Held, that the leases could not be treated by 
the plaintiff as inoperative and the lessee was 
under no obligation to redeem. [P. 873, C. i.J 

H. C. Mitter, Sarat Gkaiidra Basak, 
zndBepin Chandra Bose — for Appellant. 

Bash Behari Ghost, Dwarka Nath 
Miltetf Baranashibasi Mookerjee, Braja 
Lal Chakravartyt Mohini Mohan Chat- 
terjee, Manmath Nafh Mukherjee and 
Satindra Nath Mukherjee — for Respon- 
dents. 

Jenkins, C. J. — The contests on this 
appeal is as to the respective rights of a 
purchaser under a mortgage-decree and a 
lease-holder in possession who was not a 
party to the mortgage suit. The plaintiff 
in this suit is the purchaser and the con- 
testing defendant is the lease-holder. 
The plaintiff prays for possession or in 
the alternative that the lease-holder be 
directed to redeem. 

The other defendants are the mort- 
gagors and former claimants under mort- 
gages or their representatives. The two 
mortgagors are Debendra Narayan, who 
is represented by defendant No. 3, and 
his brother Upendra Narain defendant 
No. 4, These brothers were the sons of 
Joy Narain Saha, a Hindu governed by 
the Bengal School of Law who died 
before the mortgages to which I will next 
refer. On his death each of these brothers 
became entitled to ith share in the family 
property, their uncle, with whom we 
have no concern, being entitled to the 
other moiety. 

On the 3rd of May, 1894, Debendra 
mortgaged his 54th of the property in suit 
to the defendant Srimati Iswari Debi and 
Srimati Bhuban Mohini Debi, the mother 
of defendants Nos. 7 and 8, to secure 
Rs. 400 with interest at 2 per cent, per 
mensem with monthly rests. 

On the loth of January, 1896, Upendra 
mortgaged his ith share in the property to 
Panchanan Prcsad Kundu, who is now 


represented by defendants Nos. i o and i i . 
to secure Rs. 1,900 with interest. 

On the i3lh June, 1898. Debendra and 
Upendra mortgaged the property in suit 
to Upendra Nath Mukherjee, father of 
defendant No. 2, to secure Rs. 5,000 with 
interest. 

On the 3rd of October, 1898, the two 
brothers again mortgaged the property to 
Upendra Nath Mookerjee to secure 
Rs. 15,000 with interest. 

These are the mortgages with which we 
are concerned in this suit and 1 now pass 
on to describe what was done w'ith them. 

On the 26th of May, 1900, a suit, 
No. 41 of that year, was brought on 
Debendra ’s first mortgage, and on the 8th 
of July, iQoi, a decree for sale was 
passed. J'he ith share of the property 
in suit was bought at the Court sale by 
Indra Narayan Pal, defendant No. 9. 

In 1904 Suit No. ST oi that year was 
instituted by Upendra Nath Mukherjee 
on his two mortgages and he joined as 
defendants Debendra and Upendra and 
their mother, the two ladies who were mort- 
gagees under Debendra's ist mortgage, 
Indra Narain Pal, the mortgagee under 
Upendra’s isfmortgage, andP. N. Mallik 
to whom this last mortgage had been 
transferred on the 22nd October, T900. 

In 1905 Suit No. 55 of that year was 
instituted by P. N. Mallik on Upendra’s 
ist mortgage and the defendants to that 
suit were Upendra, Debendra and their 
mother, the Kundus who had transferred 
to P. N. Mallik the mortgage then in suit, 
Upendra Nath Mukherjee, the predeces- 
sor of the present contesting defendant, 
and others whoneed not be particularised. 

On the 30th June, 1905, a decree was 
passed in Suit No. 57 of 1904 brought by 
Upendra Nath Mukherjee and thereby a 
sale of the mortgaged properties was 
directed free from all incumbrances, and 
it was ordered that Indra Narain Pal 
should get payment first out of «th of the 
sale-proceeds of the sum of Rs. 2,178-2-6, 
due on account of the mortgage-bond 
dated the 3rd May, 1894, with interest at 
the rate of the bond up to the 
1 2th August, 1901 and certain other sums 
making a total of Rs. 2,305-7-0. Similar- 
ly Rs. 7,670 odd was directed to be paid 
in respect of the mortgage of loth Janu- 
ary, 1896. There then followed a power 
to redeem. 

On the 23rd May, 1906, a decree in the 
suit was passed directing a sale subject 
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to the mokarari maiirasi right and the 
pattas there described. And it was noted 
that Upendra Nath Mukerjee had obtain- 
ed a decree in Suit No. 57 of 1904. 

On the 17th June, 1907, the property 
in suit was put up to sale in Suit No. 57 
of 1904 and was bought by the plain- 
tiff Balinakunda Ruiya at Rs. 30,000. 
A deposit of Rs. 7,500 was paid and after 
the balance had been paid, the sale was 
confirmed. 

l^ifficuUies as to possession followed 
with the usual sequel of criminal proceed- 
ing and ultimately on 23rd I’ebruar}^ 
191 1, this suit was instituted. The suit 


was heard by the Subordinate Judge, 2nd 
Court of Hooghly. 

By way of defence the lessee, the 
contesting defendant, relied on certain 
leases which, according to them, either 
vested in him a title paramount or had 
become binding on the plaintiffs by recog- 
nition or otherwise. I'he lessee also 
claimed that the suit was barred against 
him by limitation, and advanced other 
defences. 

The result of the trial was that the 
Sub Judge decided in effect as to the 
bulk of the property that the lessee 
would only resist the plaintiffs’ claim 
for possession by redeeming the pro- 
perty on the terms stated in the Court’s 
decree. 

According to those terms the lessee 
had to pay Rs. 2,172-14-0 in redemption 
of the ist mortgage and Rs. 6,780-1 1-2^ 
in redemption of the 2nd mortgage, 
but the plaintiffs’ claim for interest 
after the confirmation of the sale under 
the decree in Suit No. 57 of 1904 was 
dismissed. 

Neither party was satisfied with this 
decree and so the plaintiffs have appeal- 
ed and the defendant has filed cross- 
objections. To appreciate the points at 
issue, it is necessary to observe the 
dates of the leases on which the defen- 
dant lessee relies. Some purport to 
have been transferred and the rest 
have been granted direct to the lessee’s 
predecessor. Those said to have been 
transferred may be eliminated from 
discussion, for the contesting parties 
have come to the following arrangement 
regarding them : 

, between Mr. B. C. Miner on 

behalf of the appellants and Sir Rash Behari 
Ohosh on behalf of the respondent that the 

i8Ss"»«!f of Mtb March. 

«888 and 9th November, 1903 relate came into 


existence prior to the mortgage of 3rd May, 
1894 that no notice to determine the same 
has been given, but this Court is not to affirm 
but to leave open whether those leases are 
maurasi triokarari 01 not, so that if necessary 

that point may be determined in subsequent 
litigation.” 

As a result of this the decision of the 
Subordinate Judge dismissing the suit in 
relation to the property comprised in 
these tenancies is to be confirmed on 
this ground, but on this ground alone. 
The direct leases are dated the 27th cf 
October, 1894 and the 17th of January, 
1895 and two, the 22nd of November, 
1897. I bus it will be seen that all 
are subsequent to the ■ ist mortgage 
and the last two are subsequent to the 
2nd mortgage. But no cross-objection 
has been preferred as to these last two, so 
that the only contest is as to whether 
the ist two prevail over the plaintiff’s 
right to possession. These leases are 
each for 50 years with an option of 
renewal for ten years and it has not been, 
nor could it be, maintained that the 
leases did not at least entitle the lessee 
to redeem. But the lessee maintains that 
he is entitled to retain possession with- 
out redeeming the plaintiffs. ■ 

1 he relative positions of a mortgagee 
and of a tenant under a tenancy created 
by the mortgagor after a legal mortgage 
are well settled in England, but it would 
be a mistake to apply these English rules 
to the relations resulting from an Indian 
simple mortgage. The rule oi Keech v. 
Hall (i), the leading English case, is 
one of conveyancing but under a simple 
mortgage, the mortgagor does not part 
with possession, and the right of a mort- 
gagee is merely to cause the mortgaged 

property to be sold for the payment of 
his debt. 

And so we find that a simple mortgage 
does not as a matter of conveyancing arrest 
the mortgagor’s power of leasing in the 
ordinary course of management. Thus in 
Eanee Pershad v. Reel Bkunjum SingA (2), 

It was decided, and the propriety of the 
decision has never been questioned, that 
as long as nothing took place which 
impaired the value or impeded the opera- 
tion of the mortgage, the mortgagor in 
creating a temporary lease acted within 
his powers. This aspect of the case was 
not developed as iully as it might have 
been at the trial. It has not been shown 

(1) (1778) I Dougl. 21. 

(2) (i868) 10 W. R, 325 
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that the first mortgage was impaired in 
value or impeded in operaiiou by the 
first two leases. 'I'here is no evidence as to 
what class of lease is ordinarily granted 
in the case of properties such as that in 
suit, and the only restriction on leasing 
mentioned in the mortgage is against 
the granting of a kayemi maurasi. I'hc 
impugned leases do not come within that 
description. 

We learn from the Commissioner’s 
report that 

*■ the disputed land is situated in the town ot 
Salkia adjoining the Handagliat and appertains 
to a very thickly populated and important 
commercial quarter of the town, lying as it does 
exactly on the river flooglily ..Over tlie disput- 
ed land and that on the north of it there exist 
the jute press and godowns of tlie defendant. ” 

And so the lease involved building 
operations. At the same lime the hrst 
mortgage was only for Rs. 400, and the 
view ot ihe Subordinate Judge was that 
it could not be said thai the mortgages 
security even of the ist and 2nd mortgages 
became insufficient by the execution of 
these leases. Nor can it be urged that 
the plaintiffs have been taken by surprise, 
for the lowerCourt has held that purchaser 
bought with notice of the leases, and no 
attempt has been made to impugn the 
correctness of this finding. 

Moreover no complaint was made by 
the ist mortgagees or by Indra Narain 
who purchased under their decree. 

On the contrary, Indra Narain under 
whom the plaintiffs claim so far as they 
rest on the first mortgage, recognised and 
adopted the leases in the most unequi- 
vocal manner, for he brought a suit 
expressly on them and obtained a decree. 

This suit was instituted in the Court of 
the Munsif at Howrah in 1907 and thereby 
rent was claimed and recovered on the 
registered kahuliyats of the 27th October, 
1894 and the 17th January, 1895. And 
before this rent was also paid to the 
Receiver appointedinSuitNo. 57 of 1904, 
the suit in which the plaintiffs’ purchase 
!was made. In view of these facts I do 
not think the two leases of the 27th 
October, 1894 and the i7lh January, 1895 
can be treated by the plaintiff as in- 
operative, and I hold that the lessee is 
under no obligation to redeem. Mr. B. C. 
Mitter at one time thought that the 
lessee had made an admission as to 
boundaries favourable to him, but in this 
he was manifestly mistaken. 


'I'he result then is that ihe decree of 
the Sub-Judge will stand as to ilie plots 
comprised in the mortgage of the lOih 
January, 1 896, for as to these no appc-.il 
has been preferred, but it will be subject 
to a iiiodihcation to which the plaiiuitls 
assent, as by an oversight the decree 
has been so expressed as to give 
rise to possible error. I'iie decree 
as drawn directs that the plaintiffs 
will be entitled to get a decree for 
foreclosure against defendant No. i 
with respeet to the land covered by the 
third and fourth leases, dated the 22nd 
November, 1897 and the 22nd Novem- 
ber, 1897 respectively. 'I'his must be 
altered by substituting the words 
” covered by the mortgage of the iGlh 
of January, 1896. ’’ In view of the state- 
ment made on behalf of the lessee that 
he does not propose to redeem the mort- 
gage of the i6th January, 189O, it becomes 
unnecessary to consider whether the Sub- 
ordinate Judge erred in disallowing 
interest up to the date of the suit. 'J'hcre 
will be a statement to that effect embodi- 
ed in the decree. 

The result then is that the plaintiffs’ 
claim is dismissed as to the plots 
comprised in the tenancies to which the 
kabaias of 14th March, 1888 and 9th 
November, 1903 relate, that is to say, 
the plots measuring 3 cottas and 7 
cottas 6 chhittaks and in this connection 
there will be embodied in the decree 
the terms to which the parties have 
agreed. 

The plaintiffs’ claim will also be 
dismissed as to the plots comprised in 
the leases dated the 27th October, 1894 
and 17th January, 1895 and measuring 
7 cottas and 2 bighas and 8 cottas respec- 
tively. 

The rest of the Subordinate Judge’s 
decree will standwith the variation which 
I have indicated. The appellants must 
pay the defendant No. i halt his costs 
of this appeal and tw'O gold mohurs as 
hearing-fee to each of the defendants 
Nos. 2 and 15. 

Holmwood, J, — I agree. 

V.B./R.K. 

Decree modified. 
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J^am Dutt Bamkissen Dass — Plaintiffs. 

V. 

E. D. Sassoon & Go. — Defendants. 

Original Suit No. 546 of 1914, decided 
on 23rd April, 1915. 

Contract — Coastniction — Sale of goods — Jute 
sold for shipment with guarantee of quality at 
port of distination — Inferiority in quality — Right 
of buyer to recover price — Home guarantee 
clause relating to arbitration construed. 

The plaintiffs sold jute to the defendants in 
Calcutta for shipment to London on a contract 
containing a clause about “ Home Guarantee,” 
to the effect that weight, condition and quality 
are guaranteed by the sellers at the port of 
destination with the condition superadded that 
in the event of any dispute whatsoever arising 
out of or in any way relating to the contract, 
either before or after the date of expiration of 
the contract, the dispute shall be referred to 
arbitration in accordance with the rules and bye- 
laws of the Jute Association in London. The 
Bye-law 6 of that Association provided that the 
parties entering into a Home Guarantee would 
be bound by the award tendered in conformity 
with the terms of the guarantee. On its arrival 
at London, the jute was sold by the defendants 
to a London buyer. The latter objected to its 
quality, upon which an arbitration took place 
according to the terms of the English Jute 
Association, with the result that an allowance 
for inferiority in quality was awarded to the 
London buyer, with option to the defendants to 
invoice back the jute. However, it was not 
invoiced back nor was its price paid by the 
defendants, before this award the plaintiffs 
had instituted a suit in Calcutta for the price or 
return of the goods. In that suit the defendants 
pleaded that the plaintiffs were not entitled to 
the value but were bound to take back the 
goods, which, however, had been sold by the 
defendants in London. They did not put for- 
ward any claim for damages on account of the 
inferior quality but reserved their right to bring 
a separate suit in respect of that claim : 

Held, that as the goods were not invoiced back 
and the defendants had not asked for stay of 
the suit pending the award in London, the 
plaintiffs were entitled to a decree for their 
value. 

Held, also, that although according to the 
Home Guarantee Clause a contention about 
quality between the plaintiffs and the defend- 
ants may have been referred to arbitration in 
London, an award on a submission by the 
defendants and the London purchaser in accord- 
ance with the rules and conditions of the 
London Association Contract of 1913 would not 
be binding in a dispute between the defendants 
and the plaintiffs who were not a party to that 
submission. [P. 876, c. i.] 

N, N. Chaudhuri and Sircar — fnr 

Plaintiffs. 

L, P. E. Pugh and J. R. E, Surila— 
for Defendants. 


Judgment. — By a contract dated the 

2nd March, 1914 the plaintiffs sold to 

the defendant firm 500 bales of what is 

1 (B D) . 

known as ^ 2 jute. The jute was to 

be placed alongside exporting vessel at 
once. The contract form used is that of 
the Baled Jute Association. It purports 
to be the form approved by the Associa- 
tion dated the 30th June, 1909, as 
appears on the form itself. In addition 
to the printed terms in the contract form 
there is a clause in writing to this effect 

weight, condition and quality guaranteed by 
Vs C) ^destination as substitute for 

(Cj y grade under the terms and conditions of 

London Association Contract, 1913. Any short 
weight to be paid by sellers and any overweight 
to be refunded by buyers.” “ 

One of the terms of the contract in 
suit is (Clause 14), ‘cash on delivery of 
Mate’s or Dock receipts.” It appears 
that according to the shipping instruc- 
tions of the defendant firm dated the 3rd 
March, the plaintiffs placed the goods 
alongside exporting vessel on the 6th 
March, i9i4. The defendants firm ob- 
tained possession of the Mate’s receipt 
and shipping documents relating to these 
goods without the knowledge and consent 
0 the plaintiffs. They had meanwhile 
opened two bales for purposes of inspec- 
tion and marked the whole consignment 
with their own mark. The Mate’s receipt 
and the shipping documents show that 
their mark was used. The defendant firm 
did not pay the value to the plaintiffs 
when they received the documents as 
above stated. The following facts are not 
disputed, namely, that on or about the 
17th March the plaintiffs wrote to the 
defendant firm complaining that they had 
not been paid and that the defendant 
nrm had wrongfully obtained possession 
Of the Mate’s receipt and shipping 
documents. They threatened proceedings, 

»vil or criminal as advised. The ship 
ad in the meantime left the Port of 

ahnntVK or 

tiffs P*^***- 

lonH for the return, of the 

tA thA ^ ^ defendant firm wrote 

ha^ London Chamber 
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decided that the goods would be invoiced 
back. The goods, however, were never in 
fact invoiced back. In the written state- 
ment which was tiled on the 30th June, 
1914 the defendant tirm stated that the 
goods were lying in London. It, however, 
transpires from the defendant firm’s 
letters, Exhibits E and F, dated the 
6th March, 1915, that the goods have 
been sold and are no longer available to 
the piaintitis. The matter, therefore, 
stands thus. The defendant firm obtain- 
ed Mate’s receipt and shipping docu- 
ments without paying for the goods, 
which they had no right to take. They 
purported to go to arbitration in London 
in a dispute between themselves and 
their buyers. The goods were to be 
invoiced back, but have not been, and 
having been sold cannot be invoiced 
back, yet the defendant firms says that 
the plaintiff is entitled to no relief. 
They put their case in this way : That 
at the port of arrival these goods were 
objected to, on the ground of quality, by 
their buyers, that an arbitration took 
place according to the terms of the 
English Jute Association Contract, that 
upon such arbitration, the objection as 
to quality was upheld and an allowance 
was awarded with option to the sellers 
(the defendant firm) to invoice back the 
goods, and that such option was exercised 
by them. The plaintiffs, therefore, it is 
contended, are not entitled to recover the 
value of the goods, but are bound to take 
them, back. But what are they to take 
back? The goods no longer exist. The 
defendant firm also insist that inasmuch 
as they suffered loss over their sale, they 
are entitled to recover damages from the 
plaintiffs, but they have reserved their 
right to institute a separate suit for that 
purpose and do not seek any such relief 
in this suit. They submit in their written 
statement that under the terms of the 
award the goods being invoiced back 
are at the disposal of the plaintiffs, 
and, therefore, this suit is not main- 
tainable. It seems to me a very curious 
position to take up. They wrongfully 
obtained possession of the goods and 
have again wrongfully sold them after 
intimating to the plaintiffs that they 
were being invoiced back and were at the 
disposal of the plaintiffs. Their conten- 
tion is, I understand, based upon the 
clause in writing I have above referred 
to, namely, what is known as the Home 


Guarantee Clause. The contract form 
used purports to be the approved form of 
the baled Jute Association dated the 
30th June, 1909. 1 find, however, from 

Exhibits G and H that the form used in 
this case is not the approved form of the 
3olh June, 1909, although so printed, but 
it is the form which was adopted by the 
Association on the 9th September. 1910. 
In the approved form of 1909 there is a 
printed clause relating to what is known 
as the ‘ Home Guarantee." In the 
approved form of 1910 that clause is 
deleted. But it is not material to this 
enquiry as to what the approved form 
was in 1909 or 1910. I'he question is, 
what is the effect of the Home Guarantee 
Clause in writing appearing in the con- 
tract. It is contended that the Bye-laws 
of the Baled Jute Association printed on 
the back of the contract form govern this 
contract, which has a Home Guarantee 
Clause. It seems to me, however, that 
these Bye-laws do not come into opera- 
tion until there is an arbitration by the 
Calcutta Chamber. Let us look at the 
contract itself. Clause 15 of the contract 
provides, 

“ in the event of any dispute whatsoever arising 
out of or in any way relating to this contract, or 
to its construction or fulfilment between the 
parties hereto, and whether arising before or 
after the date of expiration of this contract, the 
dispute shall be referred to arbitration in accord- 
ance with the Rules and Bye-laws (of the Baled 
Jute Association) endorsed on this contract. 
Each party to the dispute shall appoint one 
arbitrator and such arbitrators shall have the 
power to appoint an umpire. Both arbitrators 
and umpire must be persons engaged in the Baled 
Jute Trade, and their award shall be final, sub- 
ject only to rightof appeal to the Committee.” 

The Association Rules and Bye laws, 
as printed on the reverse, are part of this 
contract. Bye-law No. 6 runs thus : — 

“ Where jute is guaranteed at port of dis- 
charge, the parties to the contract for the Jute 
concerned agree to accept and be bound by the 
award which is tendered in conformity with the 
terms of guarantee entered into between the 
parties. They also agree that the signatures of 
the arbitrators on such award shall be sufficient- 
ly proved by the production of the award pur- 
porting to be signed by them. ” 

Learned Counsel for the defendant 
firm contends that the award referred to 
in that Bye-law means the London award 
and not an award to be made in Calcutta: 
that it means the London award made 
upon a submission by the Calcutta 
purchaser, who is the seller in London, 
and the eventual purchaser of the goods 
in London, and that such an award 
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between those parties is binding upon the 
Calcutta seller who is no party to the 
arbitration in London. Let us see if 
the contract sustains this contention. 
The clause in writing contained in the 
contract in suit 

i^ S‘ul)ject to the terms and conditions of 
London .\ssociatiou Contract, 1913.” 

It does not say tliat a London award 

in a submission by the Calcutta purchaser 

and tile London purchaser, in accord* 

ance with the rules and conditions of the 

London Association Contract of 1913. 

would be binding in a dispute between 

the Calcutta seller and the Calcutta 

buyer, lomake such an award binding 

upon a total stranger to the London 

submission there should be a clear 

and unambiguous agreement to that 

effect. I find it difficult to imply such a 
term. 

It is correctly contended that a conten- 
tion about quality, between the Calcutta 
seller and Calcutta buyer, may be validly 
referred to arbitration in London, in 
accordance with that clause: but it 
IS sought to extend the meaning of the 

clause by making an award between the 
Calcutta purchaser and the London 
purchaser binding upon the Calcutta 
seller. I do not think it can be so 
extended. It may be that the effect of 

the clause is that the award in an arbit- 
ration in London between the Calcutta 
purchaser and the London pocrhaser 
may be tendered as evidence in a sub- 
mission to the Calcutta Chamber by the 
Calcutta seller and Calcutta buyer of 
their disputes in (Calcutta, and the 
Calcutta Chamber may make their 
award referring to the London award 
LluMvhether that is so or not Ido not 
think affects the claim in this suit. It 
is quite clear that possession of the 
goods was wrongfully obtained. Before 
the date of the London award, these 
goods were the subject of litigation 
in this Court. The defendant firm 
evidently dealt with these goods against 
the plaintiffs protest. They had inspected 

the goods at the time of the shipment 
and marked them with their own mark, 
and treated these goods as if they were 
theirs. When the defendant firm had 
'notice of this suit, it was open to them 
to come to this Court and ask for a stay 
of proceedings, if they rightly contended 
that the plaintiffs were bound to abide 
by the decision of the London Chamber. 


They, however, filed a written statement 
stating that the goods were at the 
disposal of the plaintiffs, yet sold them 
without notice to the plaintiffs, and now 
assert that the plaintiffsare not entitled to 
any relief. I am unable to take that view, 
and hold that the plaintiffs are entitled 
to the value of the goods. I decree the 
suit for the price of the goods with costs 
on scale II. Interest on decree at 6 per 
cent. I may add that it was contended on 
behalf of the plaintiffs that under the rules 
of the Baled Jute Association, if there 
was any addition to the printed terms on 
their contract form, it was open to the 
Association to refuse to arbitrate, and 
that, therefore, the Arbitration Rules on 
I e printed form were not applicable to 
this case. I here is ground for that 

argument, but I do not think it matters 
much in this case. 

V.B./K.K. 

Claim decreed. 
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Nagendra Nath Basil— Defendant- 
Appellant. 

v. 


Parbati Charan Royal and another — 
Plaintiffs Respondents. 

Appeal No. 435 of 1912, decided on 
loth 1 ‘ebruary, 1914, against the Appel- 
late Decree of Sub-Judge, Second Court, 
24 Parganas, dated 14th November, rgii. 

(a) Civil P. C (5 of 1908). O. 6. R. 4-Suit to 
«et aside ea parU decree on ground of fraud— 
General allcgaUons of fraud are insufficient— 
One land of fraud set up-Another kind of 

vvu allowed to be substituted for it. 

Where a plaintiff seeks relief on the ground 
of fraud, he IS bound, under O. 6. R. 4, to 
specify m his plaint the facts which constitute 
the fraud ; and when one kind of fraud is 
charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it. ^ 

^ fet a^idi 

an decree and a sale thereunder on the 

c«s“e"‘*in^thT“s‘’°" 'j?! 'hat the pro- 

^n^: execution proceed- 

hfse Droces?'”''” ■ 

served bnt tr. fact, not 

Ibl defenT'f. attributable to 

l'=>d failed to prove 

aaccfed“fn rh^tft.- 
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A judgment will be vacated if it is proved that 
the successful party has taken means to prevent 
service of notice upon tlte (Uheror lias prueured 
a false return of service. (I’.*''"''. 

(c) Civil P. C. (5 of 1903), O. 6. R. 4 — 
Jix parte decree not set aside— Suit to set it aside 
on ground of fraud is not barred. 

The mere circumstance that a tiefendaiu ha-s 
failed to have an rx partr decree set aside undc-r 
S. lo8. Civil Procedure Ct>de of iSS.2 or to have 
an execution sale set aside on the grouiul of 
material irregularity, does not tlebar him fiom 
seeking relief, in a suit properly framed lor the 
purpose, on the ground that the suit itsclt wun a 
fraudulent suit and that the proceedings therein 
were vitiated by iraud, [P. 878, C. 1 2.) 

id) Decree — Effect of — Decree vacated for 
reason not attributable to plaintiff — Judgment is 
to be treated as valid for purposes of protection 
to party acting under it until reversed — Sale in 
execution of such decree — Decree for rent 
obtained by purchaser is not affected by subse- 
quent cancellation. 

A judgment pronounced by a Court upon an 
erroneous view of the law and subject, to be 
reversed by an Appellate Tribunal, is treated as 
valid for all purposes of protection or justifi- 
cation to the party acting under it before reversal, 
and the same rule applies where the judgment is 
vacated for irregularity or like reason not attri- 
butable or chargeable to the plaintiff, or for 
which, he is not actually or constructively to 
blame. Stmps 9 n v. Hornbeck^ 3 Lans. 53, ref. to. 

[P. 879. C. I.] 

The effect of the reversal of a certificate sale 
of a tenure is that as between the tenure-holder 
and the purchaser at the certificate sale, or his 
representalive-in-interest, the latter becomes 
liable to make restitution to the former ; but a 
decree for rent obtained by the latter and a sale 
held on the basis thereof are not in any way 
affected by the subsequent cancellation of the 
certificate sale. [P.87Q, C. i.) 

Mohini Mohan Chakrabu/tij tind Prokash 
Chandra xMojumdar — for Appellant. 

Gour Chandra Pal — for Respondents. 

Judgment. — This is an appeal by the 
second defendant in a suit to set aside an 
ex parte decreet The plaintiffs held the 
disputed land within a tenure which was 
sold under the Public Demands Recovery 
Act, on the 7th September, 1908 and was 
purchased by the 6rst defendant. The 
second defendant purchased the tenure 
from the first defendant and on the i8th 
June, 1909 instituted a suit for rent 
against the plaintiffs. The suit was 
decreed ex parte on the i6th July, 1909 ; 
in execution of this decree, the property 
was purchased by the decree-holder on 
the 20th November, 1909. Meanwhile 
proceedings had been instituted for 
cancellation of the sale under the Public 
Demands Recovery Act, on the ground 
amongst others that no notice had been 
served under S. 10 and that consequently 


the proceed iiv^s were invalid and inope- 
rative. The sale under Uie I’liMic 
Deinand.s Recover) Acl was sei a^icU lor 
the reasons staietl on the 291)1 March, 
igic. On '.he 7lh May, 1910 the plain- 
tills comnieneed this action to set aside 
the ex parte decree as also the sale 
consequent ihereon on a twofold ground, 
namely . .//Vs/, that tiie decree was\ itiaied 
by fraud : .ind secondli/, that as llie 
cerlihcaie sale was subsecjuenlly set aside 
the rent-decree also was in esseiue 
cancelled. 'The Court of first instance 
held that the cx parte decree in the rent 
suit was not liable to lie set aside on 
either ground. I pen appeal tiie Subfcidi- 
nate Judge has in concurrence with the 
Court ot first instance held that the 
decree is not liable to be set aside on tiie 
ground that the certifente sale Itas been 
subseauently set aside ; but In- has also 
held, herein differing from the Court of 
first instance, that the rent decree must 
be set aside on the ground that it had 
been obtained by fraud. In this view, the 
Subordinate Judge has set aside the 
decree and sale and has declared that 
the title of the plainiitTs has not been 
affected by the proceedings in the rent 
suit. 


On the present appeal by the second 
defendant the decision of the Subordinate 
Judge has been challenged on the ground 
that the facts found by him do not justify 
the inference that the rent- decree was 
vitiated by fraud. This position has 
b»een contested on behalf of the plaintiffs* 
respondents, who have further endea- 
voured to support the decree of the 
Subordinate Judge on the ground that his 
decision upon the second question raised 
was erroneous. 

In so far as the question raised in the 
appeal is concerned it is, in our opinion, 
plain that the view taken by the Subordi- 
nate Judge cannot be supported. It is 
now well settled, as w’as laid down by the 
House of Lords in Wallhigford v. Mutual 
Society (i) and by the Judicial Committee 
in Gunga Narain Gupta v. Tiluckram 
C/iowdhry (2), that general allegations of 
fraud, however strong may be the words 
in which they are stated, are insufficient 
even to amount to an averment of fraud 
of which any Court ought to take notice: 


(1) (1880) 5 App, Cas. 685. 

(2) (1888) IS Cal. S 33 =iS I.A. 119 (P C.). 



878 Calcutta Nagendea Nath Bash v . Parbati Chaean 


JyotiprakasaNandi v. Jowmull Johury (3) 
and Bala^i v. Gangadhar (4). Where a 
plainiifF seeks relief on the ground of 
fraud he is bound, under O. 6. R 4 of the 
Code of Civil Procedure, to specify in his 
plaint the facts which constitute fraud. It 
is also well settled that a charge of fraud 
must be substantially proved as laid, and 
when one kind of fraud is charged, 
another kind of fraud cannot, upon failure 
of proof be substituted for it ; Abdul 
Hossein Zenail Ahadi v. Charles Agnew 
Turner (5). In the case before us, the 
specific allegation of fraud made in the 
plaint was to the effect that the second 
defendant had in collusion with the 
officers of the Court caused a suppression 
of the processes in the suit as also in the 
e.\ecution proceedings. No doubt, if this 
allegation had been established, the 
plaintiffs would have been entitled to 
|Succeed; because it is firmly settled that 
a judgment will be vacated, if it is proved 
that the successful party has taken means 
to prevent service of notice upon the other 
or has procured a false return of service : 
Abdul Mozumdar v. Mahomed Gazi 
Ghozvdhry (6), Mahomed Golab v. Maho- 
med Sulliman (7) and Narsing Das v. 
Bibi Rafikan (8). Unfortunately for the 
plaintiffs, however, the facts found by 
the Subordinate J udge do not support the 
conclusion that the processes, either in 
the suit, or in the execution proceedings 
were suppressed at the instance of the 
then plaintiff. Ihe Subordinate Judgehad 

found, so far as the processes in the suit 
are concerned, that they were not served 
He does not find, nor has he stated any 
facts from which any inference could be 
drawn to the effect, that this non-service of 
processes in the suit was in any way 
attributable to the interference of the 
plaintiff in the rent suit. It may be 
conceded, as was laid down by their 
Lordships of the Judicial Committee in 
Badha Raman Shaha v. Bran Nath 
(9) and Khagendra Nath Mahata v 
Bran Nath Roy {lo), that the mere cir- 
cumstance that a defendant has failed to 
have an ex parte decree set aside under 
S. ro8, Code of Civil Procedure, or to 
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( 3 ) (1909) 36 Cal. 134 = 1 i.c. 784, 

(4) (1908) 32 Bom. 255. 

62 o*=J 4 I.A. Ill (P.C.). 

(6) (1894) 21 Cal. 605. 

(7) (1894) 21 Cal. 612. 

(8) (1910) 37 Col. 197=5 I. C. 198. 

(9 (1901)28 Cal. 475 (P.C.). 

(10) (1902) 29. Cal. 395=29 I- A. 99 (P. c.). 


have an execution sale set aside on the 
ground of material irregularity, does not 
debar him from seeking relief in a suit 
properly framed for the purpose, on the 
pound that the suit itself was a fraudu- 
lent suit and that the proceedings therein 
were vitiated by fraud. But to enable the 
plaintiff to succeed in a suit so framed he 
mup specifically allege the circumstances 
p fraud and he must prove the fraud as 
laid in the plaint. Reference has been 
made on behalf of the respondents to the 
decisimi of Nemai Chand Kanji v. Deno 
Nath Kang t (11)^ where certain circum- 
pppswere stated as indicia of fr^ud. 
Ihatdecipon, however, is of no assis- 
tance to the respondents as the Subordi- 
nate Judge has not found all those circum 
stances to exist in the case before us. 
We must hold accordingly that the facts' 
found by the Subordinate Judge do not 
pnstitpe fraud and do not afford any 
psis for cancellation of the ex parte 
decree in the rent suit. 

The next question for consideration is 
whether the Subordinate Judge in concur- 
rence with the Court of first instance has 
taken an erroneous view as to the effect. 

It py, of the reversal of the certificate 
spe upon the decree in the rent suit. At 
e time when the suit for rent was 
inpituted, the second defendant was the 
p y person competent to maintain a suit 
or rent. He had purchased the property 
from the first defendant, who was the 

^t the sale under the provisions 
° ^^*^^**7 Demands Recovery Act. 

He duly obtained the sale certificate from 
tile Revenue Authorities, was placed in 
popession of the property by them and 
supequently got his name registered 
under the Land Registration Act. At 
the time of the institution of the rent 
suit he was consequently the only person 
who could claim to recover rent from the 

Indeed, the tenants were not 

entitled under the provision of S. 78 of 

the Land Registration Act, and S. 60 of 
tile Bengal Tenancy Act, to plead in 
answer to the claim that rent was due to 
another person. The decree was made 
by a Lourt of competent jurisdiction and 
was executed by the Court which made 
it. Ihe sale, it has been found, was re' 

gularly hold. Under these circumstances, 
we cannot hold that the fact that the 
certificate sale, wh ich was the root of the 

(ii) (1898) 2 c. w. N. 691. 
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title of the second defendant, was subse- 
quently set aside did, in any way, affect 
the validity of the decree in the rent 
suit. The question of the effect of the 
cancellation of a decree upon interme- 
diate acts based on it may sometimes be 
not altogether free from difficulty ; but as 
pointed out in Simpson v. Hornbeck (12)^ 
one principle is well settled, namely, a 
judgment pronounced by the Court, upon 
an erroneous view of the law and subject, 
therefore, to be reversed by an Appellate 
Tribunal, is treated as valid for all pur- 
poses of protection or justification to the 
party acting under it before reversal, and 
the same rule applies where the judgment 
is vacated for irregularity or like reason 
not attributable or chargeable to the 
plaintiff or for which he is not actually 
or constructively to blame. In the case 
before us, the certificate under the Public 
Demands Recovery Act and the sale con- 
sequent thereon were set aside because 
the notice under S. 10 had not been duly 
served; for this irregularity, however vital 
it may be, the purchaser at the certificate 
sale, a stranger to the proceedings, clearly 
cannot be held responsible and it is not 
possible on any legal principle, to justify 
the view that all acts of the purchaser on 
the basis of his purchase at the certifi- 
cate sale should be deemed nullified as 
soon as the sale was set aside. The 
effect of the reversal of the certificate 
sale is that as between the original 
tenure-holder and the purchaser at the 
certificate sale or his representative- 
in-interest, the latter becomes liable to 
make restitution to the former. But it does 
not follow that all legal processes, duly 
and regularly taken at a time when the 
title of the certificate purchaser or his 
representative was in full force, were 
vitiated by the reversal of the certificate 
sale. A fruitless attempt has been made 
to invoke the aid of the well-established 
doctrine that the Court may, in excep- 
tional cases, take notice of events which 
have happened since the institution of the 
suit so as to do complete justice between 
litigants: Ram Batan Sahu v. MoAunt 
Sahu (13), Bamyad Sahu v. Bindeswari 
Kumar Upadhay (14) and Udit Chobey v. 
Bashika Prasad Upadhya (15). Nor is 
there any real analogy between the 

(12) 3 Lans. 53, 

O3) (1907) 11 C. W. N, 732. 

(14) (1907) 6 C. L. J. 102. 

(is) (1907)6 C. L. J. 662. 


present case and the class of cases to 
which reference was made, namely, 
Shama Purshad Boy Chowdury v. Jlurroio 
Purshad Boy Chowdury (16) and Kali 
Churn Unit v. Jogesh Chunder Dull 117). 
In these cases it was held that where 
decrees have been made on the basis of a 
decree in an earlier suit, which was 
subject to the result of an appeal, the 
reversal of the earliest decree operated 
in essence as a reversal of the subsequent 
decrees based thereon. 'I’hat clearly is 
a case of an entirely different description. 
There is also no analogy between the 
case before us and another class of cases 
in which it has been held that where an 
order has been obtained on the basis of 
a decree, the cancellation of the decree 
operates to discharge the order made on 
the basis thereof : Natoab Zain-ul-abdin 
Khan y .Muhammad Asghar Ali Khan{i^)^ 
Mina Kumari Bihee v. Jagat Sattani 
Bibee (19) and Set Umedmal v. Srmath 
Ray (20). In our opinion it is plain that 
the rent-decree and the sale held on the 
basis thereof have not, in any way, been 
affected by the cancellation of the certifi- 
cate sale. Indeed, in the present case, if 
the plaintiffs were to succeed, the defen- 
dant would be deprived of the property he 
has acquired in satisfaction of his claim 
for rent, and would nevertheless continue 
liable to make restitution to the tenure- 
holder, whom he had dispossessed on the 
strength of his purchase at the certificate 
sale ; such a position as this cannot be 
supported on any conceivable principle 
of justice, equity and good conscience. 

The result is that, as both the grounds 
on which the plaintiffs seek to impeach 
the title of the second defendant fail, this 
appeal must be allowed, the decree of the 
Subordinate Judge reversed and that of 
the Court of first instance restored with 
costs in all the Courts. 

V.B./R.K. 

Appeal allowed. 


(16) (1865) 3 W.R. II s- 10 M. I. A. 203(P.C.). 

(17) (1877-78) 3 Cat. 30=1 C. I.. R. 5. 

(18) (1888) 10 All. 166 = 15 I. A. 12 (P.C.). 

(19) (1884) 10 Cal. 220. 

(20) (1900) 27 Cal. 810. 
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A. I. R, 1916 Calcutta 880 (1) 

Jenkins, C. J. and Mookerjee, J. 

Maharaja Birendra Kisore Manikya 
Plaintiff — Appellant. 

V. 1 

Ramk^anar Cliakravarti and others — 
Defendants Respondents. 

Appeal Nos. 3482 to 3484, 3527. 353o, 
3572, 3574 . 3575 . 3579 and 3580 of 1912, 
decided on iith July, 1913, from the 
Appellate Decrees of Dist. Judge, 
Comilla, dated 24th May, 1912. 

Adverse possession — Landlord and tenant — 
Right claimed in bis own right in settlement is 
hostile— Suit 12 years after that is barred. 


that no case is more favourable to the 
plaintiff than this. The Munsif expressly 
purported to follow the decision in 
Birendra Kishore Mantkyo, Bahadur v. 
Boshan Khan (i), where, in circumstances 
like the present, the learned Judges 
considered that hostile right was claimed 
to the knowledge of the plaintiff, and no 
suit was brought until more than 12 years 
after. Therefore, it was thought that the 
suit as framed was clearly barred by 
limitation and liable to be dismissed. 

1 hat decision was certainly binding upon 
the lower Appellate Court, as it is on us, 

and we must, therefore, dismiss the 
appeal. 


A right claimed by a defendant at a settlement 
proceeding in himself is a right claimed hostile 
to the plaintiff and a suit brought more than 12 
years after is barred by limitation. 

(P. 880, c. 2 .J 

Gobind Chandra Dey Roy — for Appel- 
lant. 

Facts appear from the followingjudg- 
ment of the first Court, dated 12th 
February, 1912 : — 

'I'his is a suit for assessment of rent 
on certain property and for mesne profits. 
The case for the plaintiff is that at the 
last cadastral survey, the defendants were 
recorded as tenure-holders under plaintiff 
with regard to the disputed property ; 
that the defendants have not yet taken 
settlement; and that hence this suit. 

The defendants plead nishar right and 
raise other objections, which will appear 
from the issues. 

The issues settled are: — 

1. Is the suit barred by limitation ? 

2. Is the disputed property liable to 
assessment of rent ? If so, at what rate ? 

3. Is the plaintiff entitled to get 
mesne profits ? If so. how much ? 

4. To what relief, if any, is plaintiff 
entitled ? 

Findings. 

Issue No. I ; — According to the recent 
decision of Justices Caspersz and 
Chatterjee, limitation ought to run from 
the date of the dispute. This suit was 
instituted more than 12 years after the 
date of decision of the dispute, vide 
defendants’ documents. Hence it is 
barred. 

The other issues need not be decided. 

Hence ordered that the suit be dis- 
missed with costs. 

Judgment. — Both Courts have agreed 
in dismissing this suit, and it is conceded 


V.B./R.K. 


Appeal dismisstdi 

(i) (1912) 39 Cal. 453=13 I. C. 518. 


A. I. R. 1916 Calcutta 880 (2) 

Harrington and Teunon, JJ. 

Manindro Nath A//«er— Accused— Peti- 
tioner. 


V. 

Beniial-Nagpur Railway Co. -Opposite 
Party. 


Criminal Reference No. 697 of 1910, 
decided on 13th July, 1910. 

RaUways Act (9 of 1890). Ss. 68 «od 112-Inlent 

undlr “ necesaary for offence 

under S 112— Absence of evidence justifyins 

inference that passenger knew that ticket was 
used-Passenger knowing that he was commit- 
ting breach of rulcs-lntenlion to cheat cannot 
be inferred* 


The fact that a passenger is travelling by a 
Railway tram and, on being called upon, produces 
a ticket bearing dale of a previous day, throwing 
away another in his possession, cannot lead to 
an inference of dishonest intention so as to 
justify a conviction under S. 1 12 the essence of 
the offence under that section being an intent to 
cletraud the Railway Company: [p. 881, C. 2.] 


In the absence of any evidence from which it 

.nferred that a passenger knows 
that the ticket he is holding has been used 
before, an intention on his part to cheat the 
Railway Company cannot be inferred from the 
mere fact that the passenger is aware that he is 
committing a breach of the Railways Act or rules 
framed thereunder. jp. c, 2.] 

on a ticket intimating 
to Its holder that, under the Railway rules, it is 
only available for a particular train or on a 
particular day, his knowledge of the Railway 
rules cannot be inferred from the fact that the 
rules have been posted on the Railway Stations, 
unless and until it is proved that the attention of 
the particular traveller was drawn to them. 


CP. 88t. C. 2 .] 
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Birendra Chandra Das for Jadu Nath 
Kanjilal — tor Petitioner. 

Manmatha Nath Mukerjee — for Oppo- 
site Party. 

Judgment. — This was a Rule calling 
upon the District Magistrate to show 
cause why the conviction and sentence 
passed upon the petitioner should not be 
set aside, on the ground that the facts 
found did not disclose the commission 
of any offence under S. ii2of the Rail- 
ways Act (Act IX of iSgo). 

S, H2 of the Act makes it an offence 
in any person to enter a railway carriage 
in contravention of S. 68 of the Act with 
intent to defraud a Railway administra- 
tion and S. 68 provides that no person 
shall, without the permission of a Rail- 
way servant, enter any carriage on a 
Railway for the purpose of travelling 
therein as a passenger unless he has with 
him a proper pass or ticket. 

In the present case the petitioner was 
travelling on the 3rd May by a railway 
train, and w'hen called upon to produced 
his ticket by a ticket checker he produced 
a ticket dated the 2nd of May. Now. it 
appears that though the ticket contained 
nothing on the face of it to show that 
this was the case, yet the rules of the 
Railway Company are that a ticket is 
only available for the particular railway 
journey for \vhich it is issued and if a 
person is unable to travel, by the train 
by which he intended to travel then he 
ought to go back to the Station Master 
for a refund of the money he paid for 
the ticket- When he was called upon to 
produce his ticket, it is alleged, and 
found as a fact, that he had in his 
possession another ticket, similar to the 
ticket he produced, which he threw 
away ; and w’hen it was explained to 
mm that this ticket was not available on 
that day, he offered to pay the fare. Now, 
the question is whether these facts justify 
a conviction for a breach of the provisions 
of S. 1 12 of the Railways Act, bearing in 
mind that the essence of an offence under 
that section consists of an intent to 
defraud the Railway Company. 

The learned Vakil w'ho has shown cause 
against this Rule has argued that the 
possession of another ticket and the 
throwing it away indicate that the peti- 
tmnerwas dishonest. We do not think 
that that can be fairly inferred from the 

circumstances. The petitioner might have 

known that he was committing a breach 
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of the Railways Act or rather of the rules 
regulating the Railway, but we think 
that until there is evidence from which 
it could be clearly inferred that he knew! 
that tli0 ticket had been used before, it* 
is very difficult to say that there' is 
anything from vhic'h an intention to 
cheat the Railway Company could be in 
ferred. In this particular case there is 
no evidence to show that the ticket was 
issued to any other person than the peti- 
tioner and there is no evidence that the 
ticket in question had been used before. 
The inference, therefore, is that the 
ticket properly represents a fare which 
had been paid and for which the holder 
of the ticket is entitled to travel by the 
intended train. Even supposing that a 
breach of the rules was committed and 
the man knew that he ought not to have 
travelled on the 3rd, we think it is very 
difficult to say that he intended to cheat 
the Railway Company as long as he held 
a ticket which represented the fare paid. 
He chose to avail himself of the ticket 
on a wrong day instead of going direct to 
the Station Master for a refund of the 
money or for a ticket in return— but in 
that state of facts he would have had, we 
think, consideration for the money paid 
and the Railway Compan}' would have 
received the price of that journey, namely, 
the cost of the ticket. 

With reference to the main knowledge 
of the Railway rules, it is strenuously 
argued that the ticket was not available 
on the following day ; but it is to be ob- 
served that though these rules are said to 
be posted upon the Railway Stations, 
there is nothing to show that the 
attention of this particular traveller 
was ever drawn to them and it is a very 
strong circumstance, we think, that when 
this ticket is looked at. there is nothing 
on the face of it or on its back which 
would intimate to the holder of the ticket 
that it was only available for a parti- 
cular train and we think that, in the 
absence of any such intimation, it was 

quite possible for the man to think that 

n was genuinely usable for another train 
on the day on which the ticket was issued 
and perhaps for a train on the day follow 
mg The essence of the offence to 
defraud the Railway Company has not 
been proved in this case. 

For these reasons we think that the 
conviction and sentence of the petitioner 
cannot stand. 
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We, therefore, set aside the conviction 
and sentence and acquit him. 

The tine, if paid, must he refunded to 
the petitioner. 

V.B./R.K. 

Conviction quashed. 


A. 1, R. 1916 Calcutta 882 

Mookerjee and N. R. Chatterjea, JJ. 

Hobibulla/i — Defendant — Appellant. 

V. 

Abtiakallah and others — Plaintififs — 

Respondents. 

.Vppeal No. 371 of 1915, decided on 20fch 
August, 1915. from the Order of Sub- 
Judge. Dacca, dated 28th July, 1915. 

(a) Civil Procedure Code (5 of 1908 ), O. 40 , 
R. 1 ( 1 ) Just and conveoieDt ” — Meaning of 
— Court should make appointment of Receiver 
for protection of property or prevention of 
injury, according to legal principles. 

The words “ just and convenient” in 0,40, 
R, 1 (I), Civil Procedure Code, do not mean 
that the Court can appoint a Receiver simply 
because it thinks it convenient to do so. They 
mean that the Court should make such appoint- 
ment for the protection of property, or the 
prevention of injury, according to legal princi- 
ples, They confer no arbitrary and non-regulated 
discretion on the Court. [P. S82, C. 2.] 

(b) Civil Procedure Code (5 of 1903 ), O. 40 , 
R. 1 ( 1 ) — Suit for title to office of 
Allowance not paid by defendant to beneficiaries 
—No allegation of waste or mismanagement 
— Held no ground was made for appointment 
of Receiver. 

Where in a suit relating to title to the office 
of miitwaUi, it was established that the defend- 
ant, since he took possession as mutwaiii. had 
not paid allowances to the beneficiaries, but 
there was no allegation of waste or mismanage- 
ment against him. 

Hehi, that, at that stage of the suit, noground 
was established to justify an order for appoint- 
ment of a Receiver. [P. 882, C. 2.] 

B. Chakravarty and Surendra Nath 
Guha — for Appellant. 

Dioarka Nath Ghuckerbutty and Kali 
Kinkar Ghuckerbutty — for Respondents. 

Mookerjee, J. — We are invited in 
this appeal to consider the propriety of 
an order for the appointment of a Receiver 
in resi)ect of the subject-matter of the 
litigation in the Court below. The suit 
relates to title to the office of mut- 
walli of an endowment created on the 
10th March, 1847 and the contesting 
parties are the rival claimants to that office, 
which was held by Nawab Sir Sulimulla 
up to the time of his death on the 16th 


January, 1915. The Subordinate Judge 
has granted the application for the appoint- 
ment of a Receiver, on the ground that it is 
just and convenient that a Receiver should 
be appointed under Clause (1), R. 1, of 
O. 4u of the Code of 1908. On bel3alf of the 
defendant it was contended before him that 
the grounds which justify the appointment 
of a Receiver had nob been established. The 
Subordinate Judge was, however, of opinion 
that he had a wide discretion under R. 1 of 
O. 40 of the Code, and could appoint a 
Receiver if he thought it just and convenient 
to do so. The only ground established up 
to the present stage is that allowances pay- 
able to beneficiaries under the deed of the 
10th March, 1847 have not been paid since 
the defendant took possession of the proper- 
ties as muttvalli ; bub bhere is no allegabion 
of waste or mismanagement. In fact, the 
plaintiffs intimated to the Court that they 
were prepared to accept the defendant or 
his present manager, Mr. Hudding, as 
Receiver. The defendant, on the other 
tl^nd, has intimated to this Court, as he 
did in the Court below, that he was ready 
and willing to pay into Court regularly 
the sum payable as allowances under the 
wakfnama. We are clearly of opinion 
that no ground has been established for 
the appointment of a Receiver at the present 
stage. 

In view of the observations made by the 
Subordinate Judge, it is desirable to point 
out that the words ‘ just and convenient ’ 
in O. 40, R, 1 ( 1 ), do not mean that 
the Court can appoint a Receiver simply 
because the Court thinks it convenient 
to do so. They mean that the Court should 
make such appointment for the protection 
of property or the prevention of injury, 
according to legal principles; as was 
explained in Jagat Tarini Dasi v. Naba 
Gopal Ckaki (1), the object and purpose of 
the appointment of a Receiver is generally 
the preservation of the subject-matter of the 
litigation, pending a judicial determination 
of the rights of the parties thereto. They 
confer no arbitrary and non-regulated 
discretion on the Court. In support of 
this view, reference may be made to the 
cases of Beddoto v. Beddow (2) and Aslatt 
v. Corporation of Southampton (3). It 
is conceivable that in the present case the 


(1) (1907) 5 C. L. J. 270 = 34 Cal. 305 at 

P- 3»s. 

(2) (1878) 9 Ch. D. 89=47 L. J. Ch. s88. 

(3) U880) 16 Ch. D. 143=50 L. J. Ch. 33 = 
43 L. T. 464 = 29 W. R. 1 17. 
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appointment of a Receiver may hereafter 
prove necessary, if circumstancea alter ; 
for instance, if ic is found that the estate 
is in danger, because no longer properly 
managed, or that ditiiculties have arisen 
in connection with litigation about the 
properties comprised in the estate, or that 
there is good ground to apprehend that the 
defendant may misapply trust fuuds, 
the Court may properly appoint a Receiver. 
But we are clearly of opinion that at the 
present stage no ground has been established 
to justify the order for appointment of a 
Receiver. 

The appeal is allowed and the order of 
the Subordinate Judge discharged. This 
order is made on the basis of the under- 
taking given by the defendant to pay into 
Court regularly the sums payable as allow- 
ances under the ivakfnama of 1S47 and 
to bring into Court the arrears of allow- 
ances due, to amount payable in each case 
to be determined by the Subordinate Judge. 
The term “ allowances ” includes all sums 
payable to the baneticiaries under the 
toak/nama. W hen the deposits are made, the 
beneficiaries will be at liberty to withdraw 
the sums. 

V-B./K.K. 

Appeal allowed. 


A. I. R. 1916 Calcutta 883 (1) 

Jenkins, C. J. and 
N. R. Chatteujea, j. 

Krishna Chandra Bagdi and others — 
Plaintiffs — Appellants. 


V. 

Satish Chandra —Defendant 

Respondent. 

Appeal No. 40 of 19U, decided on 28th 
1-915, from the Appellate Decree of 
Bordwan, dated 27th September, 

Bengal Tenancy Act (8 of 1885), Sch III. Art 3 

Act mast not be 
V*”2®”®~Bisposse8iion must be clear to apply 


in applying ihc law of limitation prescribed bv 

^ rude 3, Schedule III of the Bengal Tenancy Act 

the purpose and scope of the Act must not be 
lost sight of. 

^ tenant of his right of suit as being 
special limitation of Article 3 of 
•jehedute III of the .Act, there must be a plain 
ispossession within the meaning of the Article. 


■aira Lai Sanyal—iox Appellants. 
Hemendra Nath for Respondent 
Judgment.— This suit has been deci. 
•^versely to the plaintiffs on the gror 
that it IS barred by what is commonly cal 
the special law of limitation, that is, 


law of limitation as prescribed by the Bengal 
Tonancs' .\ct. It seems to bo overlooked 
at times, in applying the provisions of that 
.Act, that it is one to amend and consolidate 
certain enactments relating to landlord and 
tenant and tliat, as its preamble shows, 
what was regarded as e.vpedient was to 
amend and consolidate certain enactmeDts 
relating to landlord and tenant. 

S. 184 of the Act prescribes certain rules 
of limitation by a relerence to the Schedule. 
But S. 184 as also Chapter XVI of which 
it is a part, is bub a portion of this Code 
which governs the relations of landlord and 
tenant. In determining what Article 3 of 
Schedule 111 of the Bengal Tet)ancy Act 
means, wo must nob leave oub of sight the 
purpose and scope of the Act. it was 
not the design of the Act. as 1 understand 
It, to deprive a tenant of the rights 
that he otherwise possest.es against a 
third person between whom and himself 
there was no relationship of landlord and 
tenant. It was only intended to deal with 
such rights as existed between landlord and 
tenant. 

1 am aware that very e.xtended operation 
has been attributed to Article 3, in one 
case Ayninuddin v. Ulfat-un-nissa (i) 
at any rate. J^ut that is contrary to the 
general current ol decisions and to the 
spirit of the .Act. To deprive a tenant of 
his right of suit there must be a plain 
dispossession within the meaning of Art. 3 
of the Schedule. Bearing in mind what it 
was that the Act did intend, in my opinion 
there is no justification here for saying that 
the'-e was such a dispossession as the learned 
Subordinate Judge in reversal of the Mnnsif 
has thought lit to find. Therefore his 
decree must be set aside and the case tiiust 
go back to the lower Apirellate Court, in 
order that it may there be determined on 
the merits apart from the special law of 
limitation which has no application. 

Costs will follow the result. 

V.B./R.K. 

Appeal allowed ; Case remanded. 

(0 (iQOii) r3C.W.N. io8=7cXj.^r 
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Greaves and Walmslev, jj. 

Abdul Ali Vhoudkury and others 

Petitioners 

V. 

Emperor — Opposite Party. 

decided 

on 28th October, 1915, against the Order 
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of Sessns. Judge, Sylhet, dated 28fch July, 
1915. 

CrimiDal Procedure Code (5 of 1898), S. 106 — 
Fiiidiogs necessary for order under S. 106 — 
Findings not sufficiently clear — Conviction under 
S. 143, Indian Penal Code — High Court has juris* 
diction to set aside order in revision — Indian 

Penal Code (45 of 1860), S. 143* 

Where the findings of the lower Courts do not 
sufficiently and clearly show that the acts for 
which the accused were convicted under S. 143, 
Indian Penal Code, necessarily involved a breach 
of the peace or any evident intention of com- 
mitting the same, a High Court in revision 
would set aside an order under S. 106, Criminal 
Procedure Code, binding down the accused to 
keep the peace. [P. 884, C. 2.] 

A, Rasul and Babu Reme-udra Kumar 
Das — for Petitioners. 

Orr, (Deputy Legal Remembrancer) — for 
the Crown. 

Judgment. — The accused in this case 
were convicted under S. 143, Indian Penal 
Code, and bound down under S. 106, 
Criminal Procedure Code. It has been 
urged before us that the order under S. 106, 
Criminal Procedure Code, is without juris- 
diction as there was no finding of any 
likelihood of a breach of the peace being 
committed or of any evident intention of 
committing acts which would involve a 
breach of the peace. The Appellate Court 
came to no finding upon this point. All 
that is said in the judgment of the Appel- 
late Court is that the appellants formed 
with others an unlawful assembly with the 
commoD object set forth in the charge. In 
the lower Court the findings are as 
follows ; — 

“The common object of this unlawful assem- 
bly was by means of criminal force or show of 
criminal force to take possession of the plot or 
land cultivated by Syam Bap.” 

There is a further finding to this effect : 

“ There can be no doubt that had not Afruz 
Bakht Chowdhry directed Syam Bap and his 
other tenants not to resist the accused but no 
remain quietlyinAlphu Moral’s^ar/, there might 
have been a serious riot as Afruz Bakht is 
according to the evidence on the record, the 
leading zemindar in Aurangpur and must have 
many men under his control. Obviously the 
accused persons thought that they had their 
enemy at their mercy as, if on account of having 
been bound down under S. 107, Criminal Proce- 
dure Code, he decided not to resist their attacks 
they could do what they liked in seizing land by 
force, while if he did resist their armed attack 
by sending a similar body of men and a riot 
ensued, they would be able to get him mulcted of 
the amount of Rs. 5,000.” 

Various deoisioos have been quoted before 
ns, but it seems to us that the law is 
Bucoinotly and accurately laid down in 


1916 


Jib Lai Gir v. Jogmohan Glr (1), where 
it is said that 

“Being a member of an unlawful assembly 
does not necessarily involve a breach of the 
peace. It does, however, involve an apprehen- 
sion that a breach of the peace may result. Nor 
does a conviction of an offence under S. 143 
of being a member of an unlawful assembly 
necessarily amount to a conviction of ‘ taking 
unlawful measures with the evident intention of 
committing a breach of the peace. In order to 
bring ihe acts of the accused within either of 
these terms it is necessary that the Magistrate 
should expressly find that the acts of the persons 
convicted amounted to this, or at all events that 
the evidence is so clear that without such an 
express finding a superior Court, such as a Court 
of Revision, should be satisfied that the acts do 
involve a breach of the peace or an evident 
intention of < ommitting the same.” 

V e have already referred to the findings 
in this case and they do not seem to us to 
sufficiently and clearly show that the acts 
for which the accused were convicted under 
S. 143 necessarily involve a breach of the 
peace or any evident intention of commit" 
ting the same. 

The Rule is, therefore, made absolute 
and the order under S. 106, Criminal Pro- 
cedure Code, set aside. 

V.B./R.K. 

Rule made absolute. 

U) (1899) 26 Cal. 576. 
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Chatterjee and Chapman, JJ. 

Rukmini Koeri - Defendant ~ Appellant. 


V. 

V ilmani Bandyopadhyayct — Plaintiff — 
Respondent. 


Appeal No. 34 of 1913, decided on 29th 
March, 1915. from the Original Decree of 
Sub-Judge, first CJourt, 24 Parganas, dated 
12th August, 1912. 

T’rantfer of Property Act (4 of 1882), S. 58— 
What ia sufficient attestation in case of Pardana- 
shin lady is stated— Presence of witness is the 
thing. 

A mortgage-deed was executed by a pardana- 

shin lady. It was attested by two witnesses, one 

of whom was her husband who actually saw the 

signature being made, the other one was present 

in the same room with the lady just outside 

a screen and he knew her voice and heard her 

say yes when the document was explained 
to her: 


Held^ that under the circumstances the mort- 
gage-deed was duly attested in accordance with 

[P. 885. C. I & 2.1 




A w 


vsAiQAiuu in sacQ cases is 
presence of the witnesses at the time of the 
execution. (P. 885 . C. i.] 
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Caspersz, Saribhusan ^luker;ee, Ambica 
Pada Ckoudkury and Eai Guru Saran 
Persad - for Appellant. 

Jogesh Chandra Poy, Projo Lai Chakra- 
varti and Sitaran Banerji for ^ Kesi^nd- 

ent. 

Judgmenf. — This appeal arises out of a 
suit on a mortgage-bond executed by a par- 
danashin lady. The signature on the 
document is admitted, hut the lady says it 
was not explained to her. That it was 
explained to her, is proved by her husband 
whom we have examined and also by the 
witnesses for the plaintiff. The receipt of 
the consideration is also proved. The objec- 
tion mainly pressed by learned Counsel on 
her behalf is that the document has not 
^en duly attested in accordance with law. 
He relies on the recent decision of the 
Privy Council in the case of Shamu Patter v. 
Abdul Kadir (l) which confirms the decision 
of the Madras High Court Shamu Patter v. 
Abdul Kadir (2). The learned Judges 
of the Madras High Court held that a mort- 
gage-deed is attested by witnesses within 
the meaning of S. 59 of the Transfer of 
Property Act, only when such attesting 
witnesses are actually present at the time 
of the execution and that the provisions of 
the section are nob complied with when the 
wtnesses are not present at the execution 
but attest on subsequent acknowledgment, 
ihe same view had been taken by this 
Court in several cases arising under S. 59 
of the Transfer of Property Act : see Girin- 
draNathy. Bejoy Gopal (3) and Abdul 
Aarm V. Salimun (4;. The decision of the 
Privy Council, therefore, does not make 
jany departure from the Calcutta view of the 
oa^. The criterion is the presence of the 
witnesses at the time of the execution. In 
this case the husband actually saw the 
signature being made and the husband is 
one of the attesting witnesses. The witness 
burendra says he was present just outside 
the screen in the same room with the lady 
and he knew her voice and heard her say 
hun (yes) when the document was explain- 
ed to her. We think this presence of 
burendra in the same room with the execut- 
ant and at the time of the execution which 
18 admitted and proved, taken with the 
presence of Kuldip Sahai who saw her put 
ber signature, is sufficient to meet the 

^>8 {p! CO. ^^“ = 39 I- A. 

(2) (1908) 31 Mad. 215. 

(3) (1899) 26 Cal. 246. 

U) U900) 27 Cal. 190. 


requirements of the law. This is the view 

that was taken in the case of H niuonqal 
Narain Singh v. Ganaur Singh (a), lari 
Piosad V. liai Gunga Prosad Sin^h 
Bahadur (tl) and Sa^urjigar Bci^am v. 
Baroda Kant Mittcr (7) and we do not 
think tliat the Privy Council has laid down 
a different law. 

We are sorry to say that the conduct of 
Habu Kuldip Sahai who is an enrolled 
Mukhtear of this Court in this matter is not 
beyond reproach and he cut a rather sorry 
figure in the witness-box. Ashe has said, 
however, that he has practically retired 
from practice we do not think it necessary 
to press this matter further. 

In the result we dismiss tbe appeal with 
costs. 

Appeal dismissed, 

(5) (1909) 3 1. c. 309. 

(0) (1009) 3 I. c. 31 1 . 

(7) (1910) 37 Cal. 526 = 5 I. C. 539. 
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CllATTKKJKK AND CHAPMAN. JJ. 

Naba Gopal Gosivami — Petitioner — 
Appellant. 

V, 

Sri Gopal — Defendant — Respondent. 

Apijeal No. 23 of 1912, decided on 24th 
March, 1915, from the Original Decree 
of Dist. Judge, Nadia, dated 22nd Novem- 
ber, 1911. 

(a) Probate and AdministratioD Act (5 of 1881), 

S. 51 Probate proceeding — Existence of minor 
heir of deceased coming to knowledge of Judge — 
Notice must be issued upon him and guardian 
ad htem appointed. 

In a Probate proceeding as soon as the Judge 
is informed of the existence of a minor heir of 
the deceased in case of intestacy, it becomes 
incumbent upon him to issue notice upon the 
minor and to have a guardian ad litem appointed 
for him. Walter Rebells v. Maria Rebells 
2 C. \V. N. 100. foil. [P. 886, C, 2.] 

(b) Probate and Administration Act (5 of 1881), 

S* 51 — Letters of Administration — Grant of— 
Revocation proceedings storted on application 
of maternal uncle of minor— Guardian ad 
Utem appointed—Application for revocation 
withdrawn applicant alleging satisfaction as to 
gennineness of will— Revocation proceedings 
**^j*ij Letters of Administration granted 
—Held representation by maternal uncle of 
n^or wAi not effected for purpose of order 
ultimately passed, on order in solemn form. 

Whereafter the grant but before the issue of 
Letters of Administration in respect of an 
alleged will, a revocation proceeding was insti- 
tuted on the application of a maternal uncle of 
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the minor heir of the deceased but when a 
guardian ad litem for the minor had been 
appointed in the proceeding, the maternal 
uncle made an application for withdrawing 
his application for revocation on the allegation 
that he had made inquiries and had been 
satisfied that the will was genuine, whereupon 
the Judge struck off the revocation case and 
issued Letters of Administration ; on the 
application for revocation by the heir on attain- 
ing majority : 

Heldy that the representation of the maternal 
uncle of minor heir in the revocation case 
could not be said to have been effective for 
the purpose of making the order ultimately 
passed l)y the Judge an order in solemn form, as 
the revocation case was quite a separate case 
from the Probate case. fP. 886, C. 2.] 

(c) Probate and Administration Act (5 of 1881), 
S. 51 — Probate proceeding — Minor not cited 
nor represented — He is entitled to have will 
proved in solemn form in his presence. 

A minor, who was neither cited nor properly 
represented in a Probate proceeding by which 
his interests have been affected, is entitled to 
come in (even after a great lapse of time) and 
to have the will proved in solemn form in his 
presence. [P. 8S7, C. i.] 

B^am Chandra Mozuindar, Brojo Lai 
Chakrahuttyy Govind ChunderChahrahatty, 
Herambo Chandra Giiha and Budhar 
Haidar — for Appellant. 

Provas Chunder Mitra and Baranasibasi 
Muher/ee — for Respondent. 

Judgment. — This appeal arises out of an 
application for revocation of Letters of 
Administration granted to one Ram Gopal 
Bhattacharjee in respect of the will by 
one Haghupati Bhattacharjee, his deceased 
brother. An application was made in 
August 1896 and in this application the 
only heir left by the deceased was not 
named, nor was any citation issued upon 
her. Upon ex parU evidence of another 
brother of the applicant named Sripati 
Bhattacharjee liOtters of Administration 
were ordered to be granted. Immediately 
thereafter, the learned Judge was informed 
by an anon 3 'mous letter that there was a 
daughter in existence and that the will was 
not a genuine one. The learned Judge then 
issued notice upon the maternal uncle and 
the maternal grandmother of the daughter 
of the deceased. The maternal uncle Durga 
Das then made an application on bis behalf 
for the revocation of the Letters of Adminis- 
tration which had not then been issued. 
Durga Das thereafter made an application 
for the appointment of a guardian ad litem 
of the minor and an order to that effect 
seems to have been made. Then a few davs 
after, Durga Das made an application for 
■withdrawing his application for revocation 


on the allegation that be bad made eoquiries- 
and bad been satisfied that the will was a 
genuine one. Upon this application being, 
made Durga Das’s revocation case was 
struck off and Letters of Administration 
were issued. 

It is contended by the learned Vakil for 
the respondent that this was tantamount to 
a contentious proceeding in which the minor 
was represented, that in fact the application 
was made on behalf of the minor herself 
and that after attaining majority she was 
not entitled to object to the ultimate 
grant that was made. But the difliculty 
that we find in accepting this contention is 
this, namely, that 'as soon as the learned! 
Judge was informed of the existence of the' 
minor heir of the deceased in case of; 
intestacy, it was his duty to issue notice 
upon the minor and to have a guardian ad 
litem apix)inted for her. It was so held in 
the case of Walter Rebells v. Maria 
Rebells (1). It is stated in that case that 
if an application is made for the Probate of 
a Will which affects the interests of a 
minor, the proper course is to serve the 
minor with a notice and have a proper 
guardian ad litem appointed for him. Now 
in this case, it is admitted that the minor 
was not served with notice. It might be 
that the service of notice on the minor, who 
was then living in the custody of the appli- 
cant, for Letters of Administration would 
not have been of much use still there was- 
that want of notice. There was, however, 
that order for the appointment of a guardian 
ad litem but the appointment was made in 
the revocation case which was a quite 
separate case from the Probate case. If 
this guardian ad litem had been appointed 
in the Probate case, it would have been the 
duty of the Court to proceed with the case 
as a contentious case In the presence of the 
minor represented by her guardian ad litem. 

In that case fresh evidence would have had 
to be taken and an order made upon the 
contention. That has not been done.; 
Therefore the representation by Durga Das, 
cannot be said to have been effective for the 
purpose of making the order ultimately! 
passed an order in solemn form. j 

Another application was made by another 
relation of the minor named Nakuleswar 
Bhattacharjee on the same allegation as 
was made by Durga Das. In this case Ram 
Gopal put in a written statement. Therein 
be stated that this Nakuleswar was indebted 

(1) (1898) 2 c. w. N. 100. 
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to the deceased testator and tried to get 

himself discharged from the debts due to the 

estate and failing therein he threatened to 

harass him with litigation regarding the will. 

There is evidence in this case by a nephew 

of Nakuleswarto the effect that Nakuleswar 

was made togive up that proceeding ultimaue- 

ly, when it was before the High Court, on 

the consideration of his getting back all the 

ornaments which he had pledged with 

Raghupati and of his being paid a certain 

sum of money. There is no order in the 

lower Court by which Nakuleswar was 

allowed to proceed as a next friend of the 

minor and in its absence we do not think 

that the interests of the minor were proper* 

ly represented by Nakuleswar or that the 

minor was at all represented in this 

litigation. If the minor was neither cited 

nor properly represented in this litigation, 

she is entitled to come in and to have the 

will proved in solemn form in her presence. 

If the will is a genuine one, it will be 

proved in her presence. Of course there 

may be paucity of evidence on account of 

the lapse of time but however great the 

lapse of time may be, such evidence as 

is available will be considered and such an 

order made as will leave no reason for the 

complaint that the case of the minor has 

never been properly placed before the 
Court. 

In this view of the case we think that 
the Court below should have made an order 
for revocation and ordered the will to be 
proved in solemn form. 

The appeal is, therefore allowed, and the 
decree of the lower Court is set aside. 
Costs of this appeal will be costs in the 

cause. We assess the hearing-fee at three 
gold mohurs. 

V.B./R.K. 

Appeal allowed. 
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Muokerjee and Beachcroft, jj. 

Jamadar Singh — Defendant and Appel- 
lant — Applicant. 

v. 

'/apai Kishore Acharya Chowdhury — 
Blaintiff— Respondent— Opposite Party, 

AppealNo. 733 of 1914, and Rule No. 
hob of 1915, decided on 20th July, 1915, 
^om the Appellate Decree of Sub* Judge, 
Dacca, dated 27th November, 1913, 

(«) Bengal Tenancy Act (8 of 1885). S. 153(a) 
Amount claimed in suit ''—Expression 


Kishore (Mookerjec, J.) Calcut:a .s.h? 

refer* to rent for recovery whereof suit is 
instituted. 

The expres-iion “ amount claim« <l in i!u' suit " 
which occurs m C'l.iu^e (»/) ot S. hme.il 

I en.incy .\ci. niu>t l)e read witli the \sor<l^ " in 
an}' suit in^lil^^ed l>y a landlord for the iccovcry 
of rent " .md has plainly reference to rent i..i 
the recovery whereof the suit has been instituted. 

1 J> ( • j j 

<b) Bengal Tenancy Act (8 of 1885), S. 153 — 

Bar to appeal cannot be evaded by joining claim 
for money with a claim for rent. 

Ihe b.ir loan appeal pro\idccl in .'s. 1530! tlie 
Bengal Tenancy Act cannot he evaded by the 
joinder of a claim for money with u claim for 

lB. C. 1., 

(c) Bengal Tenancy Act (8 of 1885), S. 153— 
Suits for recovery of rent and recovery of 
damages for breach of contract— Second Appeal 
not provided for^-Bar under S 153 cannot be 

evaded by amalgamating two claims in one suit 
for rent. 

Where there would have been no second appeal 
if two different suits ha<t been instituted for the 
recovery of rent and the recovery of dam.iges for 
breach of a contract, by reason of S. 153. Bengal 
Tenancy Act, and S. 102, Civil i’rocedure Code, 
the bar provided by these two sections could not 
be evaded by amalgamating tlic two claims in 
one suit for rent. [P. S88. C. i.] 

(d) Civil P. C. (5 of 1903), S. 115— Error of 
law is no ground for revision. 

An error of law committed !)>• a Suliordinate 
Court in deciding a case is not a ground for 
interference by the High Court in the exercise of 
its rcvi.sional jurisdiction. jP.SSS, C. 2.] 

Sasank ijiban Roy—ioT Appellant. 

Satish Chunder Ghose for Respondent. 

Mookerjee, J. The objection taken by 
the respondent to the competency of this 
appeal raises a question of first impression. 
The plaintiff instituted this suit against 
the defendant for recovery of a sum 
of Rs. 132-S 0. He claimed Rs. 82-8-0 as 
arrears of rent and damages ; and he added 
thereto a claim for Rs. 50 as damages for 
breach of contract. His allegation was that 
the defendant had failed to prepare and 
deliver certain papers as he had undertaken 
to do, and had made himself liable under 
the terms of the agreement between them 
to pay to the plaintiff the sum of Rs. 50. 
The defendant protested against the joinder 
of these claims in one suit; but his 
objection was oven-uled. The case was 
tried on the merits, and a decree was 
ultimately made against him. That decree 
has been confirmed on appeal by the Subordi- 
nate Judge. On the present appeal, the 
defendant seeks to contest the propriety of 
the decision of the Court of Appeal below. 

A preliminary objection is taken on behalf 
of the respondent that the appeal is incompe- 
tent under S. 153 of the Bengal Tenancy 
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Act. That section provides that an appeal 
shall not lie from any decree passed on 
appeal in any suit instituted by a landlord 
for recovery of rent, where the decree is 
passed by a District Judge, Additional 
District Judge or Subordinate Judge and the 
amount claimed in the suit does not exceed 
Rs. 100, unless the decree has decided one 
or more of several specified questions. The 
appellant contends that as this is a suit 
instituted by a landlord for recover 3 ' of rent 
and the amount claimed in the suit exceeds 
Rs. 100, the appeal is competent. In our 
opinion, this argument is based upon a 
superficial reading of S. 153. No doubt, 
the suit has been instituted by a landlord 
for recovery of rent, although he has joined 
to the claim for rent a claim for damages 
for breach of contract ; but the amount 
claimed on account of rent does not exceed 
Rs. 100. It is plain that the expression 
the amount claimed in the suit,'’ which 
occurs in Clause (a) of S. 153, must be read 
with the words “ in any suit instituted by 
a landlord for the recovery of rent” — which 
find a place in the introductory paragraph 
of the section. The ** amount claimed’’ has 
plainly reference to the rent for the recovery 
whereof the suit has been instituted. The 
term rent’ may possibly include whatever 
is recoverable as rent under the provisions 
of the Bengal Tenancy Act as also sums 
ancillary to rent, such as interest on rent 
in arrears, or, statutory damages for non- 
payment of rent. But the Legislature could 
never have intended that the bar provided in 
S, 153 should be evaded by the joinder of a 
claim for money with a claim for rent. The 
contention of the defendant in substance is 
that although there would have been no 
second appeal, if two different suits had been 
instituted for the recovery of the arrears 
of rent and the recovery of damages for 
branch of contract by reason of S. 153 
Bengal Tenancy Act, and S. 102, Code 
of Civil Procedure, he is entitled to evade 
the provisions of both these sections because 
the two claims have been amalgamated in 
one suit. We are clearly of opinion that 
this argument should not previal. The 
result follows that the appeal is barred 
under S. 153, Bengal Tenancy Act in so 
far as the claim for rent is concerned. In 
respect of the claim for damages for breach 
of contract, there can be no question that 
the appeal is equally barred, under S. 102 
Civil Procedure Code. * 

We have finally been invited to interfere 
with the decision of the Subordinate Judge 


in the exercise of our revisional juris- 
diction. 

We are of opinion that this is clearly a 
a case where the Court cannot interfere 
under S. 115, Civil Procedure Code. If 
the contention of the appellant be conceded 
to be well founded, the utmost that can be 
said is that the Subordinate Judges has 
committed an error of law : but that is 
undoubtedly not a ground for interference 
in the exercise of our revisional jurisdiction. 
In fact, if we were to accede to the praj'er 
of the appellant, we should allow him an 
appeal in the disguise of revision, where an 
appeal is expressly barred by statutory 
provisions. 

The result is that the appeal is dismissed 
with costs and the Rule is discharged. 
V./B.R.K 

Appeal dismissed ; Rule discharged. 
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Mookerjee and Roe, jj. 

Keshari Chand Surana and others — > 
Defendants — Appellants. 

v. 

Asharam Mahato — Plaintiff — Respon- 
dent. 

Appeal No. 3874 of 1912, decided on 

27th May, 1915, from the Appellate Decree, 

of Dist. Judge, Cachar, dated 17th August, 
1912. 

(a) Negotiable InstromeDto Acl (26 of 1881), 

S$. 4 aod 5 -^S/iaAjo^ kundi it neither a bill of 
exchange nor promissory note. 

A shahjog huf^di is not a bill of exchange nor 
a promissory note. It is only payable to the 
respectable iiolder and not equivalent to a 
huudi payable to a bearer. fP. 890, C. 2,] 

(b) Stamp Act (2 of 1899), S. 35 (< 7 )— Attested 
shahjog^ httndi u a bond within S. 6 and is 
admissible on payment of doty. 

A sAahfog hundi attested by a witness is a 
bond within the meaning of the Indian Stamp 
Act and is admissible in evidence upon fulfil- 
ment of the conditions mentioned in S. 35 (a) 
of the Act. [P. 890, C. 2.J 

Haradojie Chatterjee — for Appellants. 

Manmatha Nath Mooker fee and Satindra 
Nath Mookerjee for Satis Chunder Sen — 
for Respondent. 

Judgment. — This is an appeal by the 
defendants in a suit for recovery of money 
due on five instruments described in these 
proceedings as hundis. The substantial 
question in controversy between the par- 
ties is, whether these instruments have 
been properly admitted in evidence under 
S. 35 (a) of the Indian Stamp Act. The 
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doouments are engrossed on paper which 
bears an impressed stamp of four annas 
each. They are, each of them, attested 
by a witness, and the money secured 
thereby is not payable on order or demand. 
The contention of the appellants is 
that they were not admissible in evi- 
dence even upon fulfilment of the condi- 
tions mentioned in S. 35 (a) of the Indian 

Stamp Act. That section is in these 
terms : 

" No instrument chargeable with duty shall 
be admitted in evidence for any purpose by any 
person having by law or consent of parties 
authority to receive evidence, or shall be acted 
upon, registered or authenticated by any such 
person or by any public oliiccr, unless such 
instrument is duly stamped.” Then follows 
Clause (a) providing that any such instrument, 
not being an instrument chargeable with a duty 
of one anna (or half an anna) only, or a bill of 
exchange or promissory note, shall, subject 
to all just exceptions, be admitted in evidence 
on payment of the duty with which the same 
IS chargeable, or, in the case of an instrument 
insufficiently stamped, of the amount required 
to make up such duty, together with a penalty 
of five rupees, or, when ten times the amount of 
the proper duty or deficient portion thereof 
exceeds five rupees, of a sum equal to ten 
times such duly or portion. ” 

It is consequently plain that unless the 
i^truments before us fall within the 
description of a bill of exchange or a 
promissory note or an instrument charge- 
able with a duty of one anna or half, an 
anna only, they were admissible in evidence 
on payment of duty and penalty. There 
18 no controversy that the instruments 
do not fall within any of the classes of 
documents chargeable with a duty of one 
anna or half an anna only. The question 
ramains, whether they are bills of exchange 
or promissory notes ; the answer must 
depend on the terms of the documents. 

J-he following is a literal translation of 
one of them 

Hundi ; 


Stamp •/4/ 


li Sri Ganeshji helps. 

H to Bhai Kesri Chand Sugan Chand 

of the good and prosperous place Calcutta 

y Kesri Chand Sugan Chand of the port of 
^aloutta whose compliments please accept, 
further (we draw) hundi here for Bs. 400 
in words four hundred rupees full double of 
two hundred rupees, the half thereof, in 
avour of Bhai Buldeo Das Asaramji. 
please pay after 611 five hundred and eleven 
days from Miti Sawan I Sudi 5 Thursday, 


value in Company’s coin to the respectable 
holder. MUi Sawan 1 iiudi 5 Sarnbat 
1966 Thm'sday. 

(Sig.) Kksri Chand Setani. 
TFifness - Matiiuba Dass Kathaui,” 

(On back). 


400/- 

(Torn) Due 15th December, 1910. 

74i to Kesri Chand Sugan Chand.” 

The term bill of exchange, as defined in 
Clause (2) of S, 2 of the Indian Stamp Act, 
means a bill of exchange, as defined by the 
Negotiable Instruments Act, 1881, and 
includes also a hundi and any other docu- 
ment entitling or purporting to entitle any 
person, whether named therein or not, to 
payment by any other person of, or to draw 
upon any person for, any sum of money. 
The expression ” bill of exchange” is defined 
in the Negotiable Instruments Act to mean 
an instrument in writing, containing an 
unconditional order, signed by the maker, 
directing a certain person to pay a certain 
sum of money only to, or to the order of, a 
certain person or to the bearer of the instru- 
ment. The instrument set out above does 
not fall within this definition of a bill of 
exchange, for a two-fold reason, Hrst^ 
because it does not contain an unconditional 
order for payment and, secondly , because a 
bill of exchange contemplates two persons a 
drawer and a drawee. Nor does the instru- 
paent fall within the wider definition given 
in S, (2), Clause (2) of the Indian Stamp 
^ct, because it is not a document which 
entitles the person named therein to payment 
by any other person of, or bo draw upon any 
person for, any sum of money. It is also 
clear that the instrument is not a promis- 
sory note as defined in Clause (22) of S. 2 of 
the Indian Stamp Act read with Sb. 4 and 
5 of the Negotiable Instruments Act. A 
promissory note is defined there to be an 
instrument in writing (not being a bank note 
or a currency note) containing an uncondi- 
tional undertaking signed by the maker to 
pay a certain sum of money only to, or to 
the order of, a certain person or to the 
bearer of the instrument. The document 
contains a qualified promise to pay, which 
^kes it out of the definition [Fish&r v. 
Calvert (1), Mortgage Insurance Corpo- 
ration Ltd. V. Inland Revenue, Commis - 
Stoners (2j]. There is n o unconditional 

0 ) (1870)27 W. R. 301. 

(2) (1888) 21 Q. B. D. 352 = 57 L. J. Q. B. 630 
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undertaking to pay in this case, nor is the 
instrument payable to the bearer, because a 
\shah/og hundi, which is the name given to 
jthe instrument before us, is only payable to 
;the respectable holder and is not equivalent 
jto a hundi payable to the bearer [Davlatram 
^Shriram v. Bulakldas K/iemc/iand (3), 
Ganesdas Ramnarayan v. Lachminara- 
yan (4), Thakur Das v. Futte/i Mull (5), 
Bliuputram v. Hari Prio Coach (6) and 
Lalla Alai v. Kesko Das (7)]. The 
document is, inour opinion, a bond, although 
it is called a hundi [Venku v. Sitaram(Q)\. 
This is plain from S. 2, Clause (5j(6) of the 
Indian Stamp Act, where a bond is defined 
as an instrument, attested by a witness and 
not payable to order or bearer, whereby a 
person obliges himself to pay money to 
another. The view we take of the nature 
of this instrument is identical with that 
adopted by Fletcher, J. , in the case of 
Jallan Chand v. Asaramt Assaramv, Kesri 
Chand (9). 

The result is that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 

< 3 ) (1S69) 6 B. H. C. K. 24. 

(4) (1894) 18 Horn. 570. 

is) (1905) 7 B. L. R. 275= 16 W. R. 3. 

(6) (iyoi)5C W. N. 313. 

(7) (t904) 26 All. 493. 

(8) (1905) 29 Bom. 82 =*6 Bom. L. R, 841. 

(9J (iqi6) 33 I. C. 247. 


A. 1. R. 1916 Calcutta 890 

Sharfuddin and Chapman, JJ. 

Tulsi Raut —Applicant— Appellant. 

V. 

Nabi Bux and others — Decree-holders 
— Respondents. 

Appeal No. 496 of 1914, decided on 
16th December, 1915, from the Order of 
Dist. Judge, Mozafferpur, dated 31st 
July, 1914. 

Decree — Execution — Several acctioo«pur* 
chasers — Order setting aside sale reversed at 
instance of one auction-porchaser — Order does 
not stand good even against other anction*pur« 
chasers. 

When on an appeal preferred by one of the 
auction-purchasers at an execution sale, an Appel- 
late Court reverses the order of the first Court 
setting aside the sale, the order of the first 
Court does not stand good even against the 
other auction-purchasers who did not appeal. 

(P. 890, C. 2.] 

Dwarkanalk Mitter — for Appellant;. 

PLarihar Prasad Singh-^ior Respondent. 


Judgment. — This is an appeal against 
the order of the District Judge of Mozaffer 
pur, dated the 31st July, 1914, setting aside 
an order of the Munsif, dated the 23rd 
April, 1914. 

An application was made to the Munsif 
under O. 21, R. 90, Civil Procedure 
Code, and S. 47 of the Code, on the 
allegation that the ex parte decree in the 
execution of which the land was sold was 
obtained fraudulently and that the land 
was sold fraudulently, which the decree* 
holder purchased himself in the name of 
his servant and relation Nabi Bux. The 
first Court held in favour of the applicant 
and set aside tho sale on the grounds, 
that the decree on the strength of which 
the sale had taken place having been 
obtained fraudulently and having been set 
aside, all further proceedings after the 
decree were null and void ; secondly, that 
there was fraud in the publication of the 
necessary notice of the sale which had 
caused inadequacy of price ; and thirdly 
that the real purchaser was the decree- 
holder himself and that he purchased 
benami for himself in the name of Nabi 
Bux, The purchaser thereupon appealed 
to the District Judge, who has set asid© 
the order of the Munsif. The order of 
the District Judge is now the subject of 
appeal. 

On behalf of the appellant, many grounds 
were taken in the memorandum of appeal ; 
but the learned Pleader appearing for him 
has confined himself only to two grounds 
mentioned therein, namely, to grounds 
Nos. 4 and 5. Ground No. 4 has no sub- 
stance in it. There is a distinct finding of 
the lower Appellate Court to the effect that 
the auction-purchaser and the decree-holder 
have not identical interest and that the 
auction-purchaser was an innocent pur- 
chaser. He says : 

** the reasons for holding that he is the real 
purchaser and the auction-purchaser a benamidar 
are insufficient and the auction-purchaser posi- 
tively denies that this is so.” 

The 5th ground is that there are three 
auction-purchasers. Two of them did not 
appeal to the District Judge. It is, there- 
fore, contended that the sale, so far as these 
two men are concerned, should be set aside. 
We do not think that this can be done. It 
is really one sale in execution of the decree 
and the property was knocked down to three 
individuals. It is impossible to makes 
division in the sale with regard to a portion 
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jof the property and to allow the sale to 
(Stand with regard to the other portion. 

For these reasons we dismiss the appeal 
with costs, two gold mokurs, 

V.B./R.K. 

Apiieal dismissed. 

A. I. R. 1916 Calcutta 891 (I) 

Fletcher and Walmsley. JJ 

Ashmcitulla Sircar and others — Judg- 
ment-debtor — Appellants. 


Decree* 


V. 

Pan Mahmud Chowdhury — 
bolder — Bespondent 

Appeal No. 500 of 1914, decided on 

28th June, 1915, against the Order of Dist. 

Judge, Bungpore. dated 23rd May, 1914. 

Civil P. C. (5 of 1908), S. 60 (c) — Agriculturist, 
who IS, stated— Whole house is protected — 
ourdea of proof is on judgmeat*debtor. 

S. 6o {«■) of the Code of Civil Procedure. 190S. 
protects from attachment in execution the 
whole house occupied by an agriculturist who 
elongs to the class of common agriculturists 
such as live in Bengal, that is, the r«//>aMvho 
tills the field and whose main source of liveli- 
nood IS cultivation. 

Persons who have a small cultivation in land, 
put who have apparently been engaged in the 
jute business and also as middlemen, are not 
agricuUurists within the meaning or S. 60 (c), 
Civil Procedure Code. . 

The plea that he is an agriculturist within the 
meaning of the section has got to be set up and 
proved by the judgment-debtor. 

7- . - [P- 89*- C. I kY 2 .) 

Jotendranath Roy - for Appellants. 

Mohini Mohan Chakrabutty — for Bes- 

pondeot. 

Fletcher, J. This is an appeal from a 
decision of the learned District Judge of 
Kungpore reversing tbe decision of the 
subordinate Judge. The appellants before 
us are the judgment-debtors, the respondent 
being the decree-holder. The only point 
fk j *°volved in this appeal is whether 
e judgment-debtors are agriculturists and, 
as such, are entitled to claim exemption of 
Bis corrugated iron huts which have been 
attached in execution of a decree against 
em. S. 60 (c) of the Code protects from 
attachment in execution of the whole house 
occupied by an agriculturist, the common 
agriculturist such as lives in this country, 
that IS, the raiyat who tills the field. The 
class of tenant-farmer in the western 
wuntries is practically unknown here, 
hese alleged agriculturists in the present 
have a small cultivation in tbe land * 
out apparently they have been engaged in 
toe ]ute business and also as middlemen. 


The learned Judge has, on tlio evidence 
before him, found that these people are not 
agriculturists within the meaning of 
b, 60 (c) of the Code of Civil Procedure. 

In that the learned Judge seems to he 
right. The cases in the Jdombay High 
Court show that the protection given under 
8. 60 to the house of an agricultui'ist is, 
that his house should be maintained. It 
has been held that the protection applies 
only to the house occupied by an agricultu- 
rist in that capacity. 1 should douhtj 
whether these alleged agriculturists whr. 

have got six corrugated iron huts, belong to 

the class of common agriculturists that are 
known in Bengal, whose main source of 
livelihood is by cultivation. It has also 
been held that the plea that he is an 
agriculturist within the meaning of the 
section has got to be set up and jiroved by 
the judgment-debtor. The Judge, in any case, 
is entitled to hold that the judgment-debtors 
have not proved that they are agricultu- 
rists in the strict sense of the word as used 
m S. 60 (c). Code of Civil Procedure. The 
learned Vakil, who has appeared for the 
appellants, has quarrelled with the use by 
the learned Judge of the words “ strict 
sense " as applied to agriculturists. That 
term has, however, been used in the cases 
in Bombay and it seems to me to he a 
fairly accurate definition of the class of 
agriculturists that is meant to be protected 
by b, 60 (c), Code of Civil Procedure. I 
think the learned Judge was, on the evidence 
before him, entitled to come to the finding 
as he did, that these judgment-debtors 
were not agriculturists within the meaning 
of S. 60 (c). The present appeal, there^ 
fore, fails and is dismissed with costs, one 
gold mohiir, 

Walmsley, J. — I agree. 

V.B./R.K. 

Appeal dismissed. 

A. I. R. 1916 Calcutta 891 (2) 

Mookerjee and Boe, JJ, 

Sris Chandra Datta Chaud/iuri and 
Defendants— Appellants. 


Mahima Chandra Datta Ckaudhuri and 
another — Plaintiffs — Bespondents. 

No. 1931 of 1911, decided on 
11th May. 1915. from the Appellate Decree 

of Sub- Judge, Backergunge, dated 26th 
April, 1911. 

hilder.- Wgrrof.“‘ ~ Permanent tenure. 
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Permanent tenure-holders under some of the 
owners of a joint estate are entitled to seek 
partition as against the co-sharers of their 
lessors in the estate. 24 Cal. oc and -77 Cal 
9 i 8(P.C.), foil. [P. 892: C. 2.] 

(b) Partition Suit for — Property wherein 
each party does not claim interest cannot be 
included. 

A partition suit can include no property 
wherein each of the parties to the suit does not 
claim an interest. Case-law discussed. 

CP. 893. C. I.] 

(c) Partition-Suit for — Co«sharers — Co« 
sharers in possession of different parcels of land 
by rnutual arrangement — Transfer by co-sharer 
of his share in parcel in possession of co-sharers 
— Transferee can maintain suit for partition of 
parcel. 

Where one of the co-owners, w’ho are by 
mutual arrangement in possession of different 
parcels of land included in their joint properly, 
transfers his share in a parcel in the possession 
of his co-sharers, the transferee is entitled to 
maintain, as against them, a suit for partition of 
that parcel. 24 Bom. 128, dist. [P. 893, C. 2.] 

Jogesh Ghunder Roy and Gunada Charan 
Sen —for Appellants. 

Brojendru Nath Chatterjee — for Respon- 
dents. 

Mookerjee, J. — This is an appeal by 
the first three defendants in a suit for 
partition of joint property. The substantial 
question now in controversy between the 
parties is, whether the suit as framed is 
maintainable. 

The disputed property, the subject-matter 
of the partition claimed by the plaintiffs, 
is included in an estate Azimpur which has 
been divided and formed into five separate 
estates. One of these divisions is called 
Choi Hissya, wherein the sixth defendant 
has a share. The plaintiffs have acquired 
the position of permanent tenure-holders 
under the sixth defendant in a taluq 
Ananda Bose and a howla Chandraprabha ; 
they claim an one-anna nineteen-and-a-half- 
gandas and one til share in the howla and 
taluq mentioned. Their allegation is that 
the lands now in suit, which are comprised 
in Mauza Icholi, are included in the Choi 
Hissya estate and have been separated by 
metes and bounds so as to be capable of 
partition without reference to other lands of 
the estate. The defendants, who are some 
of the proprietors of the estate and the 
lessors under them, contend that the 
plaintiffs are not entitled to maintain this 
suit for partition in respect of these lands 
alone, but are bound to claim partition of 
all the lands in the Choi Hissya estate, 
although the plaintiffs have no interest in 
any lands other than those now in dispute 


The Court of first instance gave effect to 
this contention and dismissed the suit. 
Upon appeal the Subordinate Judge has 
reversed that decision and made a preli- 
minary decree for partition. In our opinion 
the decree of the Subordinate Judge is 
manifestly correct. 

It cannot be disputed, in view of the 
decision of the Full Bench in Hemadri Nath 
Khan v. Ramajii Kanta Roy ( 1 ) and of the 
Judicial Committee in Bhagwat Sahai v. 
Bipin Behary Mitter ( 2 ), that the fact that 
the plaintiffs are permanent tenure-holders 
and seek partition as against the co-sharers 
of their lessors in the estate, is no objection 
to the grant of relief to them. But it has^ 
been argued on behalf of the defendants- 
appellants that as, by private arrangement 
amongst the co- proprietors, separate parcels 
of the lands of the Choi Hissya estate have 
been in occupation of different proprie- 
tors, the plaintiffs as lessees under some of 
them should not be allowed to maintain a 
suit for partition of the lands included in 
the one mauza wherein alone they are 
interested and thereby to disturb the 
arrangement made by the superior landlords. 
The contention in substance is that the 
plaintiffs are in no better position than 
their grantor and as their grantor would 
not in ordinary circumstances have been 
allowed to maintain a suit for partition as 
against his co-sharers in respect of a portion 
only of joint property, the plaintiffs are 
under a similar disability. This argument 
has been controverted as unsound on 
behalf of the respondents and the principle 
has been challenged as to comprehensive 
that a suit for partition must in all cir- 
cumstances include all the joint properties 
owned by the parties to the suit. In 
support of this view reliance has been placed 
upon the decisions in Padmamani Dost v. 
Jagadamba Dasi ( 3 ), Punchanun v. Shib 
Chunder UullickiJP) Bam Mohan Lai v. Uul 

5 /^”^ Habibur Rasul v. Ashita 

Mohan Ghosh ( 6 ) and Hem Chandra Chow 
dhury v. Hemania Kumari Dcbi ( 7 ). We 
may state at once that it is not necessary 
for the purposes of the present case to 
maintain the view that a suit for partition 


(0 0897)24 Cal. 575. 

(pO) 09 io) 37 CaI. 9 i 8 = 7l.C.549“37l.A. 198 

(3) (1871)68. L. R. 134. 

(4) (1887) 14 Cal. 835. 

(5) (1906) 28 All. 39, 

(6) (1908) 12 C. W. N. 640. 

(7) A. I. R. (1914) Cal. 2i2«23 I. C. 442 
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need not embrace all the joint proiwties 
owned by the pai-ties thereto. We shall 
accordingly assume that as an ordinary 
rule, a suit for partition must include all 
the properties jointly held by the parties : 
^gendra Nath Mukeryi v. Jugohxindhu 

\ ddath Bai v. Baldeo 

X^as(9), Mahomed Fazlur Bahman v. Maho- 
med Fay zur Bahman {10), Satya Kumar 
T. Satya Kripal (11) and Mansaram v. 
uanm (12). But as a necessary corollary 
0 this rule, we have the complementary 
principle that a partition suit can include 
DO property wherein each of the parties to 
^e suit does not claim an interest : Bam 
laran Nag Mozumdar v. Hnri Char an 
Nag Mozimdar (13), Badha Kanta Shaha 
V, Bt^o Das Boy (14), Bam Lochhi Koer 
V. Colhngridge (15), Kailash Chandra Das 
y. Nttya^nda Das (16), Uma Sundari 
i^bi V. Benode Lai Pakrashi (17), Bam 
Mohan Lai v. Mul Chand (5) and Subba 
Xiovj v Anantanarayana Iyer (IS). But 
on behal^f of the appellants this princi- 
ple has been assailed as inequitable; we 

are unable, however, to give effect to this 
criticism. 

Take one concrete illustration. Suppose 
two pro^rHes A and B are jointly owned 
oy A and T. By mutual arrangement X 
tolds possesion of A, while Y holds 

^ssession ofB but no final and definitive 

^ition 19 effected between the parties, 
tr.’ 7 T possession of B, transfers 
entitfnri^f^ one-half share in A. Is 
Th«ri ® “““ partition as against A'? 

ia ^ controversy that 

B entitled to maintain a suit for this 

tTnl! driven to sue Y for pai-ti- 

har. 1 °t!-^‘ this does not involve any 

hif Ppssession of A and allowed 

withTr?lT^ ®- ‘'® so 

m th/ [ >“owledge that the arrangement 
that 

that partition was effected at the instance 

view ® transferee from Y. If this 

view were not maintained, it would be 


(1887) 14 Cal. 122. 
(1908) 35 Cal. 961. 
U9ii)ioI. C.354. 
O909) 3 I. C. 247. 

09 * 2 ) 16 I. C. 383. 
(*9*4) 22 I. C. 30. 
O903) * C. L. J. 40. 
U907) 11 C. W. N. 397 
0909)31. c. 21. 

(*907) 34 Cal. 1026. 
(1912) 14 I. C. 524. 


necessary to hold that when bv mutual 
arrangement, co-owners are in possession 
of different parcels of land included in 
their joint property, their right of alien- 
ation IS restricted thereby. In the case 
mentioned as soon as F transfers his 
interest in A to F. A ceases to be part of 
the joint property owned by K and Y and' 
acquires the character of joint property held 
by YandZ; at the same time, B retains! 
Its character of joint property owned by A' 

Consequently in respect of A 
either X or F is entitled to claim partition 
against the other ; and a similar position^ 
must be maintained with regard to Y. In' 
he case before us, it has been urged that 
the plaintiffs should not be granted relief 
till they instituted a suit for partition, not 
merely of the lands comprised in Mauza 
icholi wherein alone they are interested as 
permanent tenure-holders, but also in 
Dipety-nine other ma»2a5 which are com- 
prised m the Choi Hissya Zemindaiy, and 
wherein they have no interest at all. To 
give effect to this contention would be to 
affirm the principle that the plaintiffs can 
institute a suit for partition in respect of 
property m which they possess no interest 
whatsoever ; no conceivable theory has 
been suggested to support such a view 
while S 44 of the Transfer of Property 
ct cle^ly points to the contrary conclu- 
sion We may add that reference was made 
ID the course of argument to the case of 
ShwmurUppav. Virappa (19), which is 
plainly distinguishable on the ground that 
there the subject-matter of the litigation 
was co-parcenary property held by members 
of a joint Mitakshara family 

The result is that the decree of the 
bubordmate Judge is affirmed and this 
appeal dismissed with costs. 

We may mention that an objection has 
been raised before us in respect of parcel 
no, fS. The parties are agreed that the 

question whether parcel No. 75 is liable to 
be partitioned as included in Mauza Icholi 
m the Choi Hissya Zemindary should 
remain open for determination by the Court 
below before the final decree for partition 
IS made ; a declaration to this effect will 

^®^“S 0 rted in the decree. 

Appeal dismissed* 

^* 9 ) (*9®®) 24 jBom. 128. 
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Mookerjee and Beachcroft, JJ, 
Atimatniessa Bibi — Plaintiff Appellant. 

V. 

Abdul Sobhan and others — Defendants — ■ 
Respondents. 

Second Appeal No. 3561 of 1911, decid- 
ed on 2ist July, 1915, against the Decree 
of Dist-Judge, 24 Pai-ganas, dated 18th 
September, 1911. 

(a) Mahomcdan Law— IVakf— Mutwalli— 
Right of descendant of founder to be appointed 
mutivahi described — Relipous office is not 
heritable but goes by appointment. 

A descendani of the loander of a has a 

preferential claim to the othce of mutwalli, but 
he does not become mitlwalU by right of inheri- 
tance, he has to be appointed such by the qadi, 
who may supersede hini it he is not cjualihed. 

IP. S95, C. 2 & P. 896, C. 1 . 1 

No right of inheritance attaches to a religious 
endowment. It is by appointment that one 
ofheer succeeds to another appointment either 
by the original appropriator or by his successor 
or executor or by the superintendent for the 
time being, or failing all these, by the Ruling 
Power. 13 Bom. 555, foil. [P. 896, C. i.J 

(b) Bengal Regulation (4 of 1793), S, 15 
Appointment of <iattwalli is matter of religious 
usage within S. 15. 

The appointment of a mutwalli to a wakf\% a 
matter regarding religious usages and institutions 
within the meaning of S. 15 ot Regulation IV of 
1703 and must be determined with regard to tue 
provisions of the Muhammadan Law on the 
subject. 13 W. k. 21, foil. [P. 900, C. I.J 

(c) Jurisdiction— Subordinate Judge is incom- 
petent to deal with matters of w/u//— District 
Judge derives his right by virtue of S. 92, Civil 
P. C. in public wakfs — (Per Mookerjee, J .) — 
Held District Judge even must be authorised to 
act as qadi in matter of private wakfs. 

A Subordinate Judge, who has not been ex- 
pressly authorised by the Government to exer- 
sise functions in connection with the adminis- 
tration of wakfs, is not competent to act in that 
behalf. IB- C. i.J 

In respect of wakfs created for public purposes 
of a religious nature, a District Judge maybe 
assumed to have been authorised, by virtue of 
S. 92 of the Civil Procedure Code of 1908, to 
discharge the functions of qadi. [P. 900, C. 2.| 
Per Mookerjee , /.—In respect of private wakfs 
even a District Judge has no authority to exer- 
cise the functions of a ^ di, the Local Govern- 
ment should authorize either District Judges or 
Subordinate Judges or even judicial officers of 
a lower grade to exercise the functions of z.qadi. 

[P. 900, C. 2.) 

(d) CivU P. C. (5 of 1908), S. 92— Sait by 

descendant of founder for declaration of being 
fnuttvaiii and for injunction against defendants 
appointed mutwalli by Dist. Judge in another 
suit — Held Subordinate Judge cannot supersede 
Dist. Judge's order — Held further wakf being 
found to be public trust, plaintiff's remedy was 


by suit under S. 92 and get herself appointed on 
strength of her preferential right. 

On the allegation that a certain wakf was a 
private one, the plaintiff instituted a suit for 
declaration of her title as mutwalli and for an 
injunction to restrain the defendants, one of 
w'hom had been appointed mutwalli byaDistiict 
Judge in a suit under S. 539, Civil Procedure 
Code of 1882 (to which, the plaintiff was not a 
party) from interfering with her possession of 
the endowed properties. The Subordinate 
Judge who tried the suit, found that the wakf 
constituted a public trust, but he decreed the 
suit holding that the plaintiff as the sole surviv- 
ing descendant of the founder had a superior 
claim to the office of luutivalii. On an appeal 
by the defendants, the District Judge held that 
the wakf was a public one, but dismissed the 
plaintiff’s suit on the ground that so long as the 
decree in the suit under S. 539 remained in 
force, no relief could be awarded to the plaintiff : 

Held, that the plaintiff’s suit was rightly 
di-^missed inasmuch as the Subordinate Judge 
had no authority to appoint the plaintiff as 
mutwalli in supersession of the order made in 
the suit under S. 539, Civil Procedure Code of 
1882. 

Held, further, that as the was declared to 

be a public trust, the plaintiff’s remedy was to 
proceed under S, 92, Civil Procedure Code. 
190S, and get herself appointed mutwaai on 
the ground that as the sole surviving descendant 
of the founder at the time of the death of the 
last mutwalli, she had the preferential right to 
the office. [P, 900, C. 2.J 

Umakali Mookerjee, Tarakisor Chon- 
dhuryy Mahammad Mustafa Khan and 
Satis Chandra Mookerjee— for Appellaiit' 

Arther Caspersz and Wahid Hossain — 
for BespoDdeots. 

Mookerjee, J. — The subject-matter of 
the litigation which has culminated in this 
appeal consists of immovable property 
dedicated as wakf in or about the year 1836 
by a Muhammadan named Azimuddin 
Mistri. A mosque was erected by the 
founder on a portion of the land and income 
for its maintenance is derived from the 
remainder, which is in the occupation of 
tenants. Azimuddin constituted himself 
the first mutwalli and acted as such so 
long as he was alive. He appointed his 
grandson Imamuddin as the next mutwalli t 
the latter executed a tawliatnama on the 
13th March, 1854 whereby he appointed 
one Sekandar as his successor in the ofi&oe 
of mutwalli with authority to appoint a 
successor. On the Ist December, 1892, 
Sekandar, in exercise of the power vested in 
him, appointed his daughter Sobrao Bibi 
as mutwalli ; she performed the duties of 
the office for over seven years and died in 
the year 1900 without appointing anyone 
as mutwalli. Two brothers of Sobrao, 
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Yakub, Yasia by name, however, took 
possession of the wixkf properties and 
administered them for a term of seven 
years. On the 22nd February, 1907. 
Yakub and Yasin executed a deed of relin- 
quishment in favour of the plaintiff Atiiuan- 
nessaBibi, daughter of Imamuddin. the 
grandson of Azimuddin. In this deed’they 
admitted that as the sole surviving 
descendant of the founder she bad a 
preferential claim to the office of muticalli 
Immediately after this, there was a 
scramble for the possession of the w.ikf 
properties and on the 22nd July, 1907, a 
suit was instituted with the consent of the 
Advocate-General, under S. 539 of the Civil 
Procedure Code of 1882, in the Court of 
the District Judge by persons who claimed 
to be interested in the due administration 
of this religious trust. The assistance of 
the Court was sought, as it could only have 
sought, on the allegation that the 
trust had been created for public purposes, 
xne three sons of Sekandar were originally 
joined as defendants. The present plaintiff 
subsetinenfcly applied to be made a defend- 
ant, but as she alleged that the xoakf 
Restituted a private trust not affected 
y R o39. her application was refused 
R the authority of the decision in Budh 
^^ngh Dudhurm v. Niradbaran Roy (1). 

defendants did not 

wifchit, ^ public one 

Tsla. meaning of S. 539, the suit 

tried in due coui-se. 
and one Abdus Sobhan who had married 

Kariman; a son of 
a/’ appointed muttvalli on the 
28th May, 1908, The Disti-ict Judge 

however, expressed the opinion that he had 
nnr!P suspicion that the suit was 

been brought to 
efeat Atimannessa. Oq the 16th March, 

u ®°““eoced this suit for declara- 
wK- u TnuUvalli of this trust 

anH j’ alleged, was a private xoakf, 

mj unction to restrain the 

AM. category she included 

us ^bhan) from interfering with her 
P session of the endowed properties. The 

consHf?"'" ^hat the xoakf 

allftfl a public trust, contrary to the 
Rations of the plaintiff, but that as the 

descendant of the founder 
had established a claim to the office of 
superior to that of any stranger ; 
this viesv, he decreed the suit. On 


(0 (1905) 2 c. L. j. 431. 


appeal, the District Judge affirmed the 
view ot the trial Court as to the public 
nature of the ir ikf, but dismissed the suit 
ou the ground that so long as the decree in 
the suit under 8. 539 remained in force, 
no relief could bo awarded to the plaintiff. 
The plaintiff has now ai»pealed to this 
Court. On an analysis of the elaborate 
arpiments addressed to the Court on both 
sides, the following two points emerge for 

coRideration, namely, did the plain- 
tiff as the sole surviving descendant of the 
tounder become mutundh by operation of 
law when the last tniitxonlli died without 

secondly, can 

the plaintiff be appointed mutxvaLli in this 
suit instituted in the Court of the Subordi 

nate Judge and relief granted to her on the 
basis of such appointment? 

RrRards the tirst ground, it is plain 

that the plaintiff did not by operation 

of law become the mutwaUi by right 

of inheritance on the death of the last 

mutwRli. The rule on the subject is thus 

statR by Neil Baiil.e in his Treatise on 

‘ (^olume 1, page 593 : 

wnenthe >upeiintcndeni lias died and tiic 
appropnato. U still alive, the appuintn.ent of 

prRerred to the Judge. But if he has died with- 
out naming an executor the appointment of 
an Rministrator u with the Judge. In the 
Asul It IS stated that the Judge cannot appoint 
.t . ranger to the office of administrator. .oTong 

fit appropriate? 

fit for ilie office, and if he should not find a fi[ 
person among them, and should nominate a 
U oufllfi '^“^■'^^‘luenily find one who 

to him Wh ""r" '^‘'‘n^ferthe appointment 

!-Lhv X ^PPropriacor has madeita 

condition that the superintendent sliall he of his 
children and children's children, and t e Judge 
appoin s another than one of these witSou? 

thJ person so appointed 

the^Rpenntendent' Boorhanood DeenhL sa!d 

It is obvious from this statement of the 
law that though a descendant of the 
ft^nder has a preferential claim to the,' 
offiR of mutwallf he does not become 
mutwadi by Tight of inheritance but hasi 
to be appointed such by the qadi who 
may supersede him if he is not qualified. 
This view IS confirmed by two texts from 
works of recognised authority on Muham- 
madan Law, translated in the Judgment of 

Alt PVV' Salhnulla v 

Abdul Khay^ Mohammed Mustafa (2; 

One of these texts is from the Isaf of 

Al-Tarabulusi (Cairo Edition, page 42) 

and^he^is from the Fatawa Alam.iH 

(2) (1910)37 Lai. 263 = 31.0. 41^ 
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(Calcutta Edition Volume II, page 507) 
(see other texts translated by Ameer Ali 
in his Muhammadan Law, Volume I, 4th 
Edition, pages 451, 759, 760, 763 and 765 
See also Anglo-Muhammadan Law by Sir 
Ronald Wilson, paragraph 328 and Tyabji 
on Muhammadan Law, page4i4)» Indeed 
it may be taken as a settled doctrine of 
[Muhammadan Law that no right of 
inheritance attaches to a religious endow- 
ment. As Parsons, J., observed, with the 
concurrence of Sargent, C. J., in Sayad 
Abdula Edrus v. Sayad Zain (3), it is by 
appointment that one officer succeeds 
to another appointment, either by the 
original appropriator or by his successor 
or executor or by the superintendent, 
for the time being or failing all these, 
by the Ruling Power. This is laid 
down distinctly by Macnaughten in his 
Muhammadan Law (Chapter X on Endow- 
ments, paragraphs 5 and 6 ; Precedents 
of Endowments, Cases IX and X). Conse- 
quently, the position cannot be sustained 
that the plaintiff became by operation 
of law the mutwalU of his wakf as the 
sole surviving descendant of the founder 
when the last mutwalU died without 
having appointed his successor. This 
conclusion is in accord with the decision 
in Moohummud Sadik v. Mookummud 
Ali (4) and Shahoo Banoo v. Aga Mahomed 
Joffer Bindaneem (5). The first conten- 
tion of the appellant must accordingly be 
overruled. 

As regards the second ground, the 
question arises whether in the present 
suit, instituted in the Court of the Sub- 
ordinate Judge, the plaintiff can be 
appointed mutwalU of the wakf. As is 
obvious from the texts already mentioned, 
where, as here, the appropriator is dead 
and has not left an executor, the power 
of appointment rests with the qadi. The 
problem thus requires solution, who is 
the judicial officer in the British Indian 
system of law who corresponds to the 
qafU under the Muhammadan Law and 
can exercise his functions in relation to 
wakfs. The question has never been fully 
investigated, but it was assumed in the 
cases of Shama Chum Roy v. Abdul 
Kaheer (6), In the matter of Woozatunnessa 


(3) (1891) 13 Bom. 5SS. 

(4) (1798) 1 Mac. Sel. Rep. 22. 

(5) O907) 34 Cal. 118=4 L. B. R, 66=34 I. A. 
46 (P. C.). 

(6) (1899) 3 C. W. N. 158. 


Bibee (7) and In re Halima Khatun (8) 
that the Civil Court of superior jurisdic- 
tion, in the locality where the wakf pro- 
perties are situated, is vested, generally 
speaking, with the powers exercised by 
the qadi under the Muhammadan regime. 
On the other hand, in Nemai Chand v. 
Golam Hossein (9), it was observed that if 
a District Judge or a Judge of this Court 
in its original jurisdiction could exercise 
the functions of a qadi, there was no 
apparent reason why a Subordinate Judge 
who has jurisdiction over the property 

should not be deemed equally competent 
to discharge those functions. As the ques- 
tion is of paramount importance, I have 
investigated the position of a qadi under 
the Muhammadan Law, a problem which, 
so far as I am aware, has been treated 
historically only in the valuable lectures 
on the History of Moslem Legal Institu- 
tions delivered by Dr. Abdullah-al- 
Mamun Suhrawardy as Tagore Professor 
of Law in the University of Calcutta. 
No assistance in the solution of this 
question has been derived from an exami- 
nation of the legislative enactments and 
judicial decisions relating to the powers 
and duties of a qadi appointed under the 
Anglo-Indian System of law. Amongst 
these may be mentioned Bombay Regula- 
tion XXVI of 1827 repealed by Act XI 
of 1864 (Act XII of 1880); Harrington’s 
Analysis of the Bengal Regulations, 
Volume I, 2nd Edition, pages 67, 219 and 
223; Colebrooke’s Supplement of Digest of 
Regulations, pages i, 14 and 19; Moreley's 
Digest, Introduction, pages 30, 31 and 34, 
and title Kazi ; Muhammad Yusub v. 
Sayad Ahmed {10), /amal v, Jamal 
Daudsha v. Ismalsha (12), Baba JCakaji 
Shet Shimpi v. Nassaruddin (13) and Advo- 
cate- General of Bombay v. Al^uHCaditiid^f 
It is necessary, therefore, to examine the 
original texts on the subject. The follow- 
ing texts illustrate the position of the 
qouii under the Muhammadan Law. 

(Translation of Text I.) 

If the executor or the mutwalU is 
appointed by the Judge {hakim)^ the 
safest course is that he (the Judge should 


(7) (1909) 36 Cal. 21 = 1 I. C. 512. 

(8) (1910) 37 Cal. 870=7 I. C. 33. 

(9) (1910) 37 Cal. 179 = 3 I. C. 3 S 3 - 

(10) (1862-65) I. B. H. C. R. Ap. 18. 
(*0 (1875-77) I Bom. 633. 

(12) (1878-79)3 Bom. 72. 

(13) (1894) 18 Bom. X03. 

(14) (1894) 18 Bom. 401. 
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write in the judicial records and registers 
that he (the executor) is the executor 
appointed by a Judge possessing the 
authority of appointing the executor and 
the mutwalli* For if he (the Judge) limits 
himself to his statement. 

“ and he is the executor appointed bv the 
Judge. *’ 

he (the executor) may sometimes happen 
to be (appointed) by a Judge not possess- 
ing the authority of appointing the 
executor and the mutxvaUi. For the qadi 
does not possess the power of appointing 
the executor and the muUvalli, except 
when mention of the administration 
of wakf properties and orphans is 
expressly made in the Royal Letters 
Patent (Manshur) of his (Qddi’s) appoint" 
ment. Thus it becomes like the rule 
regarding the deputy qadi (naib qodis), 
for it is indispensable therein to mention 
that qadi so and so is permitted to have 
a deputy to guard against this notion 
supposition doubt (Jami-al-FusuIayn by 
Shaykh Mahmud C. Ismail, better known 
as Ibn Qadi Samawao, Cairo Edition, 
Volume II, page 15). 

( IBANSLATION OF TEXT If.) 

Here there is a point to which atten- 
tion should be called ^anbih) and which 
IS indispensable and it is— What is 
meant by the qadi who possesses the 
power of appointing the executor and 
the Ttiutwalli and has the supervision of 

^ ’s the chief qadi {qadi of 

qadis) and not every qadi, because of 
what is stated in the 27th Chapter of 
Jami-al-Fusulayn (Text I is quoted 

c 1 ^ tio doubt that the 

saying ** I appointed the chief 
qadt IS like expressly mentioning these 
things in the Letters Patent, as is 
expressly stated in the Khulasah in 
connection with the question of the 
qadts power of appointing his substitute 
or successor. According to this, in 
their in (jurists’) statement regarding 
obtaining a loan with the sanction of 
the qadt, by qadi the chief qadi is 
meant, and in every place where the qadi 

!p. regarding wakf affairs. 

ttJis IS contrary to their (jurists’) 

statement 

order, or judgment of&fatiiU 
Drought before him, is referred to him, he 
executes it, 

lor this is general, (j>.. here the word 

qadt IS used in a general sense) (Bahr- 

AbRaiq, Cairo Edition, Volume V 
page 252). 
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(Translation of Text ill.) 

(He was questioned) regarding a 
registered toakf set aside by a deputy 
qadi who relied on the absence of its 
bindingness according to the Great 
Imam, 

“Has the deputy the powerof setting it aside 

for the reasons mentioned or js the power 

of setting it aside peculiar to the original 
qadi" ? 

(He answered) : It is stated in the 
Bhar-al-Rai (Text II is quoted here as 
far as "wakf affairs ”). 

1 hus it (/. e., Bahr-al-Raiq) is explicit 
regarding that the deputy qadi has not the 
power of setting aside the wakf and that 
is peculiar to the original [qadt] in whose 
letter of appointment the Sultan has 
mentioned the appointment of mutwallis 
and executors and to whom he has dele- 
gated the affairs of wakf. And reliance 
should be placed upon this although our 
master Shaykh Muhammad b. Sirajal- 
Din-al-Hanuti has examined, criticised, 
discussed it ; because of the difference of 
opinion* with regard to the application 
in an unrestricted sense of the like of it 
to the deputies in this age. 

And there is no special text with regard 
to this question so far as our research 
goes and similarly so far as the research 
of our above-mentioned master and that 
of Shaykh Zayn, author of the Bahr-al- 
Raiq, goes. And verily he (the author of 
the Bahr-a]*Raiq) deduced it juristical]}', 
and God knows best (Fatawa Khayriyah, 
Volume I, page 118, 2nd Edition, Govern- 
ment Press Gulaq, Cairo). 

(Translation of Text IV.) 

Here there is a point, etc.^’ Al- 
Ramti 1 says — I say, in the collection of 
fatwas of our master Muhammad b. Siraj- 
al-Din-al-Hanuti there is a question with 
regard to their (jurists’) statement that 
the istibdal (exchange) can be effected by 
the qadt when there is no stipulation of 
the waA:/(to that effect). Is the chief 

meant thereby or it is not peculiar 
to him, and is it a condition that it 
should be written in his Letters Patent ? 

The answer; — We have not seen any 
one restricting it to the condition that it 
should be in his Letters Patent as they 
(jurists) have restricted it with regard 

* The author of the Radd-al-Muhtar quoting 
this passage reads the word translated differ- 
ence of opinion” as confusion dis- 

order, tumult. See below Texts IV and V. 

t Author of Fatawa Khayriyah. 
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to the power of giving minor girls in 
marriage and with regard to (the qadi's 
power of appointing) his substitute, 
successor. Therefore, it should be acted 
upon in an un-restricted general sense. 
And amongst those which indicate 
that (the power of effecting) istibdal 
does not peculiarly belong to the 
chief qadi but rather it {istibdal) can be 
as much effected by his deputy as by 
himself, is the fact that it is not lawful 
for him to appoint his deputy as his sub- 
stitute, successor, unless the power of 
doing so is delegated to him by the 
Sultan. And when the power of doing 
so is delegated to him {qadi) then the 
authority of his deputy is based on the 
permission of the Sultan, and he (the 
deputy) stands in the stead of the person 
appointing him his deputy, viz., the 
chief qadi, as they (jurists) have expressly 
laid it down regarding the question of 
appointing a successor. Therefore, what 
is understood by their (jurists’) statement 
is that when in the Letters Patent of the 
qadi, the power of giving minor boys and 
girls is stipulated he {qadi) has that 
power and then the person appointed by 
him. So they (jurists’) have made the 
permission of the Sultan to the qadi as 
to giving in marriage sufficient with regard 
to his qadi's conducting it as well as 
(with regard to) the person appointed by 
him {qadi) because of his standing in his 
{qadi's) stead. And when the conducting 
of marriage is lawful for the deputy with 
their (jurists’) express declaration that it 
should be stipulated for the qadi in the 
Letters Patent, then how without it? 
The text of Ibn-al-Hammam regarding 
the order of succession of matrimonial 

guardians is as follows : — 

“Then the Saltan, then the qadtU thefpower 
of) giving in marriage of minor girls and boys is 
stipulated in his patent of office then the person 
appointed by the qadi." 

Thus he (Ibn-al-Hammam) has made 
the stipulation, I mean, his statement, 

“ If . . . stipulated in his patent of office,” 

refer to the only and not to him 
and to the persons appointed by him, 
because he (Ibn-al-Hammam) has not put 
it (the stipulation) after both of them 
(t. e.,) after the word qadi and “the 
person appointed by him ’0- Yes, it is 
true that in the writings of some of them 
(Jurists) is to be found, that he (ibn-al- 
Hammam) has put the stipulation, after 
the word as‘'weU as 

” Thepersop. aj^p^inted.by btm.” 


Thus the text is capable of being made 
to refer to the quadi as he is the original 
(incumbent) or to both of them. Finis. 
But he (Al-Ramti has stated in the Khay- 
riyah (collection of hisfatwas, see Text III 
towards the commencement of the chapter 
of wakf, the text of the Bahr-al-Raiq 
mentioned here. Then he says, Thus 
it {t.e*, Bahr-al-Raiq) is explicit regard- 
ing that the deputy qadi had not the 
power of setting aside the wakf and that 
that is peculiar to the original (ga^/i) in 
whose letter of appointment the Sultan 
has mentioned the appointment of mut’ 
Wallis and executors and to whom he has 
delegated the affairs of wakf. And 
reliance should be placed upon this, 
although our master Shaykh Muhammad 
b. Sirai-al-Din-al-Hanuti has examined, 
criticised, discussed it ; because of the 
confusion* with regard to the application 
in an unrestricted sense of the like of it 
to the deputies in this age. And there is 
no special text with regard to this 
question so far as our research goes, and 
similarly so far as the research of our 
above-mentioned master and that of 
Shaykh Zayn, author of the Bahr-al-Raiq, 
goes. And verily he (the author of the 
Bahr-al-Raiq) deduced it juristically, and 
God knows best (Manhat- al-Khaliq, mar- 
ginal gloss on the Bahr-al-Raiq by Ibn* 
Abidin the author of the Radd-al-Muhtar, 
Volume V, Cairo Edition.) 

Translation of Text V. 

Then the power of appointment is for 
the qadi.'' 

“ For the qadi"'. — In the Bahr-al-Raiq. 
he has restricted it to the chief qadit 
relying on the passage from the Jami-al- 
Fasulayn quoted by us one leaf back. 
Then he (the author of the Bahr-al-Raiq) 
states, 

According lo this their (jurists’) statement 
regarding obtaining a loan with the sanction of 
qadi, by qadi, the chief qadi is meant and in 
every place where the qadi is mentioned regard- 
ing u»ji/ affairs. This is contrary to their 
(jurists’) statement, ‘ when the order or judg* 
ment of a qadi is brought before him, is referred 
to him, he executes it.’ For this is general.” 

It is stated in the Khayriyah, 

Thus it (/>., Bahr-al-Raiq) is explicit regard- 
ing that the Deputy qadi has not the power of 
setting aside the wakj and that that is peculiar 
to the original {qadt)in whose letter of appoint- 
ment the Sultan has mentioned the appointment 
of fnutwaUis and executors and tow-horn he has 
delegated the affairs of And reliance should 

. word translated confusion here is 

%khtilal in the original, while in Text III the 
word used is ikhtilaf, difference of opinion. . 
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beplacecl upon this although our master Shuyukh 
Muhammad b. Siraali)in-ul-Hanuti has 
examined, exercised, discussed it, because of 
the confusion (li'/t/i/a/) with regard to the 
application in an unrestricted sense ot the like 
of it to the deputies in this age. And there i;» 
no special text with regard to this question so 
far as our research goes and similarly so far as 
the research of our above mentioned nuster 
and that of Shaykh Zayn, author of the 
Bahr al-Kaiq, goes. And verily he (the author 
of the Bahr-al-Kaiq) deduced it juristically.*’ 

And he (the author of the Fatawa 
Khayriyah, Khayr-al-Oin-al-Ramti) has 
cjuoted, in his marginal gloss on the 
Bahr-al-Raiq, ihe text of his master al- 
Hanuti in exte?tso and has conhrined it 
{See-Text IV). And of it (the text) is — 
And amongst what indicates that (the 
power of effecting) istihdal of wakfis not 
peculiar to the chief qadi but rather is 
lawful to his deputy as well, is the fact 
that his deputy is his locum tenens. There- 
fore, what is understood by their (jurists’) 
statement is ;.hat when (the power of) 
giving minor girls and boys is stipulated 
in his Letters Patent that (power) belongs 
to the person appointed by him. The 
text of Ibn-al-Hammam as to the order 
of succession of matrimonial guardians 
is, Then the Sultan, then the qadi if 
that is stipulated in his patent of office, 
then the person appointed by the qadi.’ 
End of the quotation in substance. (Note) 
but he (the author of the Arfa-al-VVasail) 
has stated that the governance of the 
U}akf is for the qadi even though the 
Sultan has not stipulated it in his investi- 
ture and has not ascribed, assigned it to 
anyone. And this is contrary to what is 
reported, quoted in the Jami-al-Fasulyan 
^add-al-Mahtar, Volume 111, page 635, 
Edition Constantinople). 

(Translation OF Text vi.) 

If the qadi associates with the miU‘ 
ttJaZZi a reliable person." It is stated in 
the Bahr-al-Raiq (Text II is quoted here) 
\Al-Tahawi’s commentary on the Durr-al- 
Mukhtar* Volume 11, page 567, Govern- 
ment Press, Gulaq Cairo). 

(Translation of Text vii.) 

He was questioned : Is the qadi’s 
appointment of another person sismutwalli 
valid even if he is not the chief qadi 
or does it depend upon his being that, 
and what is meant by the chief qadi ? 

He answered; — When the mutwalli 
dismisses himself, resigns his office before, 
presence of, the chief qadi and he 
uhe chief qadi) appoints another as 
mutwalli it is valid. Similarly when the 


(news of) dismissal, resignation, reaches 
the qadi, he becomes dismissed, other- 
wise not. By the chief qtiadi is meant 
the person who is expressly authorised by 
his Letters Patent to have the administra- 
tions of wakf properties and orphans, or 
to whom the Sultan says, “1 have made 
the chief qadi." U is stated in the Bahr- 
al-Raiq (lext n is quoted here) (Fatawa 
iNIahdiya, \ol. 11, page 575, Cairo 
Edition.) 

(Translation of Text \'lll.) 

When the Sultan says to a man “ I 
made thee a qadi,” he has not the power 
of appointing a substitute, successor 
except when he (Sultan) permits him to 
do that expressly or by implication by 
saying, “ I made thee chief qadi,” 
because it is the chief qadi who acts as he 
pleases respecting qadis as regards inves- 
titure or dismissal. Thus it is laid down 
in the Dhakhirah. (Fatawa Alamgiri, 
Volume III, page 3S8, Calcutta Kdi tion.) 

(Translation of Text ix.) 

And the qadi cannot appoint as suc- 
cessor, substitute a deputy except when 
(the authority to do so) is delegated to 
him expressly, like, appoint whomso- 
ever ihou likest or implicitly, like, “I 
made thee chief qadi.” And here the 
implication is stronger, for in the explicit 
stated above, he possesses the power of 
appointing a successor, not that of dis- 
missal. And in the implicit he possesses 
both, like his (Sultan’s) saying, 

“ .\ppoiiu whomsoever thou likest, supersede 
(substitute) whomsover thou likest,” 

for it is the chief qadi who acts as he 

pleases respecting them (^acZfs) as regards 

investiture or dismissal (Durr-al-Mukhtar, 

page 529, Edition Calcutta). 

(translation of Text X.) 

The appointment of a qadi is not valid 
unless the person appointed combines in 
himself the conditions of evidence (quali- 
fications of witness) according to the 
Hidayah, viz., Islam, Taklif, Freedom, 
etc. (Fatawa Alamgiri, Volume HI, 
page 378 Calcutta Edition.) Cf. Hamil- 
ton’s Hedayah, Grady’s Edition, Book XX, 
page 334- 

(Translation of 'Fext Xl.) 

It is stated in Multaqa 

“ And Islam is not a condition in him, i. e., 
in the Saltan who invests (a person with the 
office of qadi). Thus ;it is laid down in the 
Jatarkhaniyah.” (Fatawa Alamgiri, Volume III 
page 379i Calcutta Edition.) 
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(Translation of Text XII.) 

It is valid to accept the investiture of 
office of qadi from a just Sultan and 
from a tyrant even though an infidel (it 
is stated by Miskin and others) except 
when he prevents him from doing justice, 
what is right; then it is unlawful 
(Uurr-al-Mukhtar, page 524, Edition 
Calcutta). 

Translation of Text Xlli.) 

And qualified for it (office of qadi) is 
one who is qualified for being a witness. 
This is contrary to the statement of 
al-Zaylai in the (chapter on) Arbitration 
to the effect that the investiture of an 
infidel with the office of qadi in order to 
decide between non-Moslems under 
Moslem protection (Ahl-al-Dhimmah) is 
valid’’ (Durr-al-Mukhtar, page 521, 
Edition Calcutta). 

It is clear from an examination of 
these texts that, under the Muhammadan 
Law, that qadi alone was competent to 
exercise authority in respect of wakfs 
who was so expressly authorised in his 
Letters Patent. There was some diffe- 
rence of opinion upon the question, 
whether such express authority was 
needed when a person was explicitly 
appointed the chief qadi : but even here 
the balance of opinion of jurists favours 
the view that power should be expressly 
conferred on the chief qadi to validate 
the administration of wakf by him. 
There is also authority to show that 
the supreme authority in the State, 
by whom the qadi is appointed, need 
not be a Muhammadan, and although 
there is some divergence of opinion, 
there is also authority to show that 
the office of qadi may be held by 
a non-Moslem for decision of disputes 
between non-Moslems under Moslem 
protection. As this is a matter regard- 
ing religious usages and institutions 
within the meaning of S. 15 of Regu- 
lation IV of 1793, the rights of the parties 
must be determined with regard to the 
provisions of the Muhammadan Law on 
the subject [Per Peacock, C. J., in 
Kudratulla v. Mokini Mohan Shaha (15)] . 

It follows accordingly that a Subordinate 
Judge, who has not been expressly 
authorised by the Government to exercise 
functions in connection with the adminis- 
tration of toakfs, is not competent to act 
in that behalf. Whether a District Judge 

(*5) (*870) 13 W. R. 2*1. 


has implied authority to exercise the 
functions performed by a qadi under the 
Muhammadan Law is doubtful. In respect 
of wakfs which may be described as trusts 
created for public purposes of a religious 
nature within the meaning of sub-S. (i) of 
S. 92, of the Civil Procedure Code, 1908, 
the District Judge may be assumed to 
have been authorised to discharge the 
functions ot a qadi. The real difficulty 
arises in the case of private wakfs ; it is 
desirable that to cover such cases the 
Local Government should authorise either 
District Judges or Subordinote Judges or 
even judicial officers of a lower grade, if 
it be thought desirable, to exercise the 
function of a qadi. When authority has 
been so conferred, a question may arise 
whether the assistance of the Court is to 
be invoked by a suit or by an application 
[see Mahamed Haji Zakeria v, Ahmad- 
hhai /fahibbhai (r6)]. The case before us^ 
however, is reasonably free from difficulty. 
The Courts below have concurrently found 
that the wakf w-as public and have thus- 


negatived the fundamental allegation of 
the plaintiff. The District Judge had 
jurisdiction under S. 539 of the Civil 
Procedure Code of 1882 to appoint the 
defendant as mutioalli. The Subordinate 
Judge had no authority to recall that order 
and to appoint the plaintiff as mutwalli-. 
[Saiyad AH v. Ali Jan (17).] It might 
have been otherwise if the suit had been 
instituted by a person already appointed 
tnutwalli, for example by a testamentary 
instTMmejii, Muhammad Abdul Majid Khan 
V. Ahmad Saeed /Chan (18). The remedy 
of the plaintiff obviously is to proceed 
under S. 92 of the Code of 1908 and 
to get herself appointed mutwalH on 
the ground that she had the preferential 
right to the office as the sole surviving 
descendant of the founder at the time of 
the death of the last mutwalli. In fact, 
she would have been so appointed in the 
suit mentioned, if she had not asserted at 
the time that the wakf was private. It 
would be open to her now, however, to 
accept the decision in this suit that the 
wakf is public and to proceed on that 
basis under S. 92. 

The inference follows that in the pre- 
sent suit as framed, the plaintiff cannot 
be appointed muiwaXli and the suit has 
consequently been rightly dismissed. The- 

(16) (1901) 25 Bom. 327. 

p7) (1913) 35 All. 98 = 18 I. C. 573. 

<i8) (1913) 35 All. 459 =20 a. C. 37. 
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appeal is accordingly dismissed with 
costs. 

Beachcroft, J.— I agree that this 
appeal must be dismissed for the reasons 
given by my learned brother. I express 
no opinion as to the position of the Dis- 
trict Judge with reference to private 
waifs. 

V.B./R.K. 

Appeal dismissed. 


A. I. R. 1916 Calcutta 901 

Mookerjee and Roe, JJ. 

Bkudar Chandra Goswami— Defendant 
Appellant. 



C. R. S. Betts — Plaintiff — 'Respondent. 


Appeal No. 1742 of 1912, decided or 
26th May, 1915, from the Appellatt 
Decree of Dist-Judge, Assam \'alle3 
Dists., dated nth April, 1912. 

<^n^act Act (9 of 1872), Ss. 55 and 73- 
Uetendant s elephant engaged from Ist Octobei 
time for delivery of elephant granted 
6th— Elephant not delivered upto llth — 
Held time wa» of essence and plaintiff entitled 
to daixi^68e 


On the ist October, igio the plaintiff engaged 
the defendant’s elephant up to the 3 tst March, 
^ 700 for the purpose of 

Tk 1 f (to capture wild elephants), 

ine defendant agreed to deliver the elephant to 
the plaintiff on the ist October, I910, but sub- 
sequent to the contract the defendant obtained 
an extension of time till the 6th October, for 
the delivery of the elephant. The defendant 
O'd not deliver the elephant till the nth 
October, 1910; in a suit by the plaintiff for 

damages against the defendant for breach of the 
contract : 


parties intended that time 
should be of the essence of the contract and 
tnat, therefore, the defendant was liable to pav 
damages for breach of the contract. 

XT ^ 901. C. 1 .] 

A/. C. Bardulai — for Appellant. 
Monmohan Dutt — for Respondent. 

Mwkeriee, J.— This is an appeal by 
€ defendant in a suit for damages for 
breach of contract. On the 1st October, 
rgio, the plaintiff stipulated with the 
defendant to engage his elephant up to 
e 31st March, 1911 for a sum of 
Ks. 700 for the purpose of khedda opera- 
tions (to capture wild elephants). The 
•contract provided that the elephant would 
be delivered by the defendant to the 
plaintiff on the ist October, 1910 ; but 
e defendant obtained an extension of 
tune till the 6th October, and yet did not 
<lehver the elephant till the xith October. 


The plaintiff refused to accept iJie eleph- 
ant, and on the 2Gth Octolicr, J910, 
instituted this suit for reco\ery of 
damages to the extent of Rs. 2,000. 'I'he 
plaint states that, according to the terms 
of the contract, the defendant, upon 
failure to make over the elephant on the 
date specified, would pay the plaintiff the 
sum of Rs. 2.000 as compensation. The 
Courts below have found that this is not 
a correct interpretation of the contract, 
which merely provided that, if before tiie 
e.xpiry of the term of si.\ months, the 
defendant, for any reason, takes back the 
elephant, he will render himself liable to 
pay damages to the extent of Rs. 2.000. 
C’onsequently, the foundation of the claim 
for damages as laid in the plaint cannot 
be sustained ; and the Courts below 
would have been justified to dismiss the 
suit. The Courts below, however, have 
not taken this strict view and have been 
more considerate to the plaintiff, as they 
have determined the question of the loss 
actually sustained by him from the 
failure of the defendant to deliver the 
elephant on the date specified. 'I'he 
Subordinate Judge held that the damages 
should be assessed at Rs. 869 ; the 
District Judge, on appeal, has reduced 
the amount to Rs. 669. This decree is 
now assailed before us on two grounds ; 

that as time was not of the essence of 
the contract, the plaintiff is not entitled 
to a decree for damages; and se^ofidly^ 
that, if this contention fails, damages 
have been overassessed. 

S. ss of the Indian Contract Act pro- 
vides that when a party to a contract 
promise to do a certain thing at or before 
a specified time and fails to do any such 
thing at or before the specified time, the 
contract, or so much of it as has not been 
performed, becomes voidable at the 
option of the promisee, if the intention of 
the parties was that time should be of the 
essence of the contract. What, then, was 
the intention of the parties in the case 
before us ? As Lord Cairns observed in 
Bowes V. Siand (i), merchants are not in 
the habit of placing upon their contracts 
stipulations to which they do not attach 
some value and importance. Prima facie, 
then, the parties may be deemed to have 
intended that time should be of the 
essence of the contract in the case before 
us. This conclusion is confirmed by the 

(0 (1877) 2 A.C. 455=36 L.T. 857. 
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circumstance that the defendant obtained 
an extension of the time for delivery of 
the elephant ; if the time were not of the 
essence of the contract, he need not have 
asked for extension of time. We must 
thus proceed on the assumption that 
according to the true intention of the 
parties time was of the essence of the 
contract. This leads us to the question, 
whether the damages have been assessed 
properly. 

Under S. 73 of the Indian Contract 
Act, when a contract has been broken, 
the party who suffers by such breach is 
entitled to receive from the party who has 
brcken the contract, compensation for 
any loss or damage caused tohim thereby, 
which naturally arose in the usual course 
of things from such breach or which the 
parties knew, when they made the con- 
tract, to be likely to result from the 
breach of it. Let us test the award made 
by the District Judge in the light of this 
principle. The compensation decreed has 
been assessed under three heads ; firsty 
wages of mahun and phundis advanced 
by the plaintiff (Rs. 456), less the amount 
recovered by him (Rs. 264) ; secondly^ a 
sum of Rs. 27 spent in the purchase of 
jute and other articles; and thirdly^ a 
sum of Rs. 450, which represents thecost 
of hire of another elephant engaged by the 
plaintiff to be used along with the elephant 
of the defendant. We are of opinion 
that the damages have been correctly 
assessed under the first Uvo heads but 
the claim must be disallowed in respect 
of the third head. The District Judge 
has found that the other elephant, 
engaged by the plaintiff from Nowgong, 
arrived after the defendant tendered his 
elephant. Consequently, when the de- 
fendant tendered his elephant, the other 
elephant was not available for use. That 
does not absolve the defendant from 
liability for damages for breach of his 
contract. But these damages cannot 
include the costs of hire of the other 
elephant. It is to be noted that at the 
time when the plaintiff was giving his 
evidence, he had not in fact paid Rs. 450 
to the owner of the second elephant ; that 
there is nothing in the record to show 
that the owner of the second elephant 
has ever demanded any sum from the 
plaintiff ; that in his evidence-in-chief 
the plaintiff made no mention of damage 
arising from the proposed hire of the 
second elephant ; and that when making 


his statement of claim to the defendant’s 
agent shortly after the breach of the 
defendant’s contract, the plaintiff did 
not suggest that any sum was due from 
him to the owner of the second elephant. 
On these facts, we must hold that there 
was some feature in the contract relating 
to the second elephant absolving the 
plaintiff from liability to its owner. We 
accordingly hold that the plaintiff is not 
entitled to damages under the third head. 

1 he result is that this appeal is allowed 
in part and the decree of the District 
Judge modified. The plaintiff will have 
a decree for Rs. 219 only. Each party 
will receive and pay costs in proportion 
to his success and failure in each Court. 
A self-contained decree will be drawn up 
in this Court so that there may be no 
dispute as to the amount of costs payable 
by one party to the other. 

V.B./R.K. 

Appeal partly allowed. 


A, I. R 1916 Calcutta 902 

Holmwood and Walmslev, JJ. 

Madan Mohun Nath Sahi Deo— Plain- 
tiff — Appellant. 

V. 

Pratap XJdai Nath Sahi Deo — Defend- 
ant — Respondent. 

Appeal No. 74 of 1915 and Rule 
No. 170 of 1915, decided on 13th May, 
19 IS. from the Original Order of Dy. 
Collector, Ranchi, dated loth February> 

1915. 

c Tenancy Act (6 of 1908), 

191 (2), 139 and 208 — Applicability— Ezeco^ 
non of rent decree by arrest of judgment debtor 
has the effect of sta 3 dng proceedings for sale. 

A warrant for the arrest of a person against 
whom decree forrent has been obtained under 
the Chota Nagpur Tenancy Act has the effect of 
only staying proceedings for sale of the tenure. 
Neither S. 191 (2), which refers to persons 
arrested on decrees for money, nor S. 139, 
^hich refers to suits for recovery of money from 
defaulting agents, has any application to the 

c. i.J 

Bepin Chandra Mullick — for Appellant. 

Gaspersz and Jogesh Chandra Dey — for 
Respondent. 

Judgment. — This is an appeal against 
the order of a Revenue Officer empower- 
ed to hear rent suits under the Chota 
Nagpur Tenancy Act who, in execution of 
the decree of another Deputy Collector 
for Rs. 11,103 and odd, passed an order 
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in execution that a warrant of arrest 
against the judgment-debtor returnable 
by the 25th February should be issued in 
spite of the judgment-debtor’s objections. 
Those objections as far as we have been 
able to understand them have been 
repeated here, and the first is that the 
decree for rent of Kairo, Perganah 
Khukra, is not a decree for the rent of 
the entire tenure. The learned Deputy 
Collector unnecessarily discusses this 
point, and incidentally misreads the deci- 
sion of this Court in Chandra Nath Tewari 
V. Protap Udai Nath Sake (i). But with 
that we have nothing to do, inasmuch as 
the executing Court is not entitled to go 
bej’ond the decree, and the decree shows 
that the rent was for the entire 
village, which is certainly an entire 
unit for agricultural purposes. There is, 
therefore, no reason why the decree 
should not be executed under the Chota 
Nagpur Tenancy Act. 

Then S. 184 is sought to be ignored 
by the appellant and he carries this on 
to S. 210, then comes back to S. 208 and 
so seeks to read the Act backwards. The 
procedure under the Act seems to be per- 
fectly simple. The first section which 
deals with it is S. 184, which lays down 
that the process of execution may be 
issued against either the person or pro- 
perty of the judgment-debtor and shall 
not be issued simultaneously against both 
'the person and properly. Then S. 191 (2), 
which is relied upon by the appellant, 
has nothing whatever to do with the 
present question before us. That refers 
to a person who is arrested on a decree 
for money. Then on reference to S. 139, 
which the appellant also relies upon, a 
suit referred to in Clause (7) would clearly 
seem to be a suit which is not for rent on 
account of agricultural land but a suit 
for recovery of money from defaulting 
agents and others. Then S. 208 (2) pro- 
vides that when a warrant of execution 
has been issued under this Chapter 
against the person or movable property 
of the judgment-debtor, that is, a warrant 
under S. 184, no application shall be 
received under sub-S. (i) of S. 208 while 
such warrant remains in force. Nothing 
can be clearer than this, that a warrant 

precede everything else and 
that it stays proceedings for sale of the 
tenure. The provision of S. 210, giving 

(0 A. I, R. (1914) Cal. 6i I =23 I. C. 105. 


the Deputy Commissioner protective 
jurisdiction in favour of agriculturists 
whose tenures and holdings have been 
sold in pursuance of S. 208, has nothing 
whatever to do with the question before 
us; and we find that all the arguments 
adduced before us have been unnecessary 
and mostly irrelevant, and that from the 
time that has elapsed since those decrees 
were first made it would appear that the 
judgment-debtor is purposely endeavour- 
ing to throw every possible techni- 
cal legal objection in the way of get- 
ting out of paying rent which has been 
declared to be honestly due from him. 
This is a state of things which we cannot 
encourage. 

The appeal is dismissed with costs. 
We assess the hearing fee at four gold 
raohurs as the value of the decree is up- 
wards of Rs. 5,000. 

I'here is a Rule connected with this 
appeal, namely. Rule No 170 which was 
issued to show cause why the warrant of 
arrest should not be set aside as being 
made without jurisdiction under the 

Chota Nagpur I'enancy Act. VVe cannot 
find that any question of jurisdiction 
arises under that Act and this Rule must 
be discharged with costs, two gold 
mohurs. 

The record will be sent down without 
delay. 

V,B./R,K. 

Appeal dismissed: Eule discharged* 


A. I. R. 1916 Calcutta 903 

Caspersz and Doss, JJ. 

Makbul All and others — Appellants. 


V. 

Jogesh Chandra Bay — Respondent. 

Appeal Nos. 537, 557 and 558 of 1907, 
and Appeal No. 2224 of 1907 and 
No. 1431 of 1908, decided on 8th 
March, 1910, from the Appellate Orders 
of Dist. Judge, Chittagong, dated gth 
September, 1907. 

Landlord and Tenant — Rent — Suit for — Hold- 
ing including kkma and hasila lands— Rent 
assessed on hasHa (cultivated) land only — - 
Stipulation to pay rent on waste land brought 
under cultivation — Increase in rental accrues on 
any portion of waste land being cultivated— 
Receipt of rent at admitted rate— Landlord can 
sue for additional rent— Waste lands to be 
assessed must be actually cultivated— Bengal 
Tenancy Act (1885), S. 115. 

Where under a land revenue system tenants 
have n/iHa (waste) lands included in their hold- 
ings for the purpose of reclamation though rent 
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is assessed on the actual hasWa (cultivated) 
area only and there is a stipulation in the lease 
that on the waste lands becoming cultivated 
they will be assessed at the settlement rate 
o^f rent, the increase in the rental would accrue 
automatically on any portion of the waste 
becoming cultivated and to such a process 
neither S. 113 nor any other section of the 
Bengal Tenancy Act can operate a legal 
bar. [P, 904, C. 2.J 

In such a case the landlord can after realising 
the admitted rents for the years in suit sue to 
recover additional rent for the same period on 
account of the increase in the hasila area, unless 
it is proved that the landlord received all his 
dues for the period and the tenant paid him on 
the understanding that no further demands 
would be made in respect of the holding for that 
period. [P. 904, C. 2.] 

The hhilx portions of the tenants’ holdings 
in such case cannot be assessed with additional 
rent merely if they become fit for cultivation ; 
unless they are actually cultivated they cannot 
be assessed with additional rent at the original 
fair rent rates accepted by the Settlement 
Officer. 

Caspersz, Shamsul Huda^ Girija Fra- 
sauna Roy Choudhury, Serajul Islam and 
Jyotish Chandra Sarkar — for Appellants. 

Rash Bekary Ghosh and Tara Kishore 
Choudhury and D. L» Khastgir — for 
Respondents. 

Judgment. 

In M. A Nos. 537, 557 and 558 

of 1907 .-T hese are appeals by the 
tenants in suits instituted by the Noabad 
Taluhdar to recover arrears of rent in 
respect of the hhila lands which became 
hasila during the years 1264 to 1267 of 
the Maghi era which is prevalent in the 
District of Chittagong where the lands 
are situated. The word khila signifies 
‘ waste ; ’ hasila on the other hand means 
‘ cultivated.' It is admitted that the 
talukdar has realised his rent dues for the 
years in suit, in accordance with the 
rentals fixed as fair by the Settlement 
Officer. The question for determination 
is whether the fair rate of rent is to be 
applied to the khila lands as soon as they 
became hasila (as contended for by the 
talukdar) or whether the assessment 
should be made after fifteen years (the 
period mentioned in the written state- 
nuents of the tenants). 

The first Court dismissed* the suits. 
On appeal, the District Judge of Chitta- 
gong: has remanded^ the cases under 
Sw. 562 o£ the- oId( Code of Civil Proce- 
dure, for a finding upon the point whe- 
t^r the lands were brought under cultiva- 
tion before the year 1267 M. E. The 


District Judge has found that the talukdar 
is entitled to receive additional rent on 
the khila areas in the respective suits for 
the years 1264 to 1267 M. E. “if they 
are fit for cultivation.” 

It is urged for the tenants (defend- 
ants-appeliants) that the Settlement 
Officer, in the year 1892 fixed a consolidat- 
ed rental on each of the holding, his 
decision having the force of a decree in 
virtue of S, 107 of the Bengal Tenancy 
Act as it stood in the year 1892 before 
the Amending Act III (B. C.) of 1898, 
remodelled Chapter X of the Rent Law. 
It has also been argued, though not very 
strenuously, that the plaintiff, taluqdar, 
having realised the admitted rents for 
the years in suit cannot now recover 
additional rent for the same period. 

The second contention must fail 
because there is no finding nor do the 
rent receipts show, that the talukdar 
received his dues from tenants, and that 
the latter paid him on the understanding 
that no further demands would be made. 
The principle of estoppel clearly does 
not apply to the facts of these cases and 
we do not find that the talukdar made 
any admissions on the subject of the 
khila areas being left unassessed. 

The first contention, also, cannot suc- 
ceed in the circumstances of this litiga- 
tion. One of the peculiarities of the 
Chittagong Land Revenue System is that 
tenants have khila lands included in 
their holdings for the purpose of recla- 
mation though rent is assessed on the 
actual hasila area only. Hence the sti* 
pulalion khila hasila haila bondobastimate 
nirrekh,*' that is, on the waste lands 
becoming cultivated, they will be assess- 
ed at the settlement rate of rent. The 
khatian (of the year 1895) contains the 
entry to the effect already mentioned, 
namely, that khila was to be assessed 
with rent oh becoming hasila. This later 
entry, or stipulation, is based on the 
admission recorded in the fair rent pro- 
ceedings of Jhe year 1892, that the 
tenants were liable to pay at the rate of 
8-annas a karU on the hasila area. ” In 
our opinion the increase in the rental 
would accrue automatically on any por- 
tion of the waste becoming cultivated. 

To such a process neither S. 113, nor any 
other section of the Bengal Tenancy Act, 
can operate as a legal bar. Whatever 
degree of finality may attach to the 
decision of the Settlement Officer, it is 
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not a question, here, of rcs judicata, but 
of construction. The decision proceeds 
on the basis of the admitted and settled 
incident of the tenancy, and additional 
rent is imposed on account of the increase 
in the hasila area. The ialiiki rubokari 
drawn up two years after the fixation of 
fair rents on the tenants, is not relevant 
for the present purpose. It only shows 
that the lands left in possession of 
the talukdar were dealt with on a differ- 
ent system, the terms imposed on the 
talukdar being peculiar to him. 

VVe are fortified in our conclusions by 
^e observations of Pigot and Banerji, JJ., 
in Ram Chund-er Ckuckrabutty v. Giridhur 
Dutt (i), where the facts were similar to 
those of the present cases. 

Ihere is, however, a verbal inaccuracy 

in the judgment of the District Judge. 

The Ml/a portions of the tenants’ holdings 

cannot be assessed with additional rent 

merely ‘'if they are ht for cultivation.” 

rhe proper direction, and we now make 

it, is that any portions of the khila areas 

actiLaliy cultivated during the years in 

suit, or any shorter period within that 

limit, shall be assessed with additional 

rent at the original fair rent rates accepted 

by the Settlement Officer. With this 

variation these appeals are dismissed with 
costs. 

In Appeal No. 2024 of 1907.- 

We accept the entry in the plaintiff’s 
khatian as correct, inasmuch as it 
accords with the decision of the 
Settlement Officer which proceeds on 
the basis of the incident subsequently 
recorded in such entry. For reasons 
similar in all respects to those given 
in our judgment just delivered in the 

connected Appeals Nos. 537. 557, and 558 
of 1907, we set aside the decision of 
the Subordinate Judge confirming the 
dismissal of the plaintiff talukdar's suit, 
and we direct that the case be remanded 
to the Court of first instance to be dealt 
With in accordance with the observations 
we have made in regard to those appeals. 

Jhe appeal is allowed with costs. 

Id Appeal No. 1431 of 1908. — in this 
case the amount of rent Rs. 49 was assess- 
ed on a holding which consisted entirely 
of khUa lands. The plaintiff’s khaHan 
contains an entry purporting to be an 
admission by the raiyat in occupation of 
the land at the time of the settlem ent that 

(i) (1892) 19 Cal. 755. 


when tlie Ijnds of the hoklinj'.'' (uliich were 
then are fully cultivated, tliere willl,e 

remission of rent for four years, after whi. h the 
rent will be at the rale of Ks. 22 per drone.” 

I he plaintiff has purchased tlie rights 
of this raiyat in the holding and has 
brought the present suit for rent against 
the under-raiyat. 'I'he latter cannot be 
placed in a more favourable position 
than their lessor, and, if the lands have 
been fully cultivated for more than four 
years, the higher rate of Ks. 22 per drone 
must be applied. 

'I'his appeal also is allowed with costs. 
The case is remanded to the Court of 
first instance to be dealt with agreeably 
to the directions we have given. 

V.IC/K.K. 

Appeals Nos. 537, 557 and 558 dismissed ■ 
Appeals Nos. 2024, 1431 allowed. 

A. I. R. 1916 Calcutta 905 

MookekjilE and Richardson. JJ. 

Rajkumar Sarie/— Defendant — Appel- 
lant. 

V. 

Rajkumar Mali and of^iers— Plaintiffs 
— Respondents. 

Appeal No. 418 of 1913, decided on 
2nd March, 1915, from the Order of Sub- 
Judge, Backergunj, dated 13th June, 1913. 

fa)^ Dacra©— Execution^Decra© fraudulent 

Sale is not void but voidable. 

A sale in execution of a fraudulent decree is 
not void but voidable. 

So long as such decree is not successfully 
impeached as fraudulent the sale thereunder 
must stand operative. [p. 906, C. 2.j 

(b) Decree— Execution— Right to have decree 
vacated on ground of fraud extinguished by 
limitation — Suit to have sale in execution set 
asideon ground of fraud in decree does not lie— 
Umiution Act (1908), Schedule 1, Article 95. 

As a suit for relief on the giound of fraud 
must be instituted within three years from the 
date of discovery of the fraud, where the plain- 
tiff’s right to have a decree vacated on the 
ground of fraud is extinguished by limitation, it 
is not open to him to have the sale in its execu- 
tion set aside on the ground of fraud in the 
decree. 27 Cal. 197, dist. fp. 906, C. 2.] 

Mohendra Nath Roy and Chandra 
Kanta Ghosh — for Appellant. 

Girija Prasanna Roy Chaudhuri — for 
Respondents. 

Judgment. — This is an appeal by the 
defendant in a suit for two-fold relief 
on the ground of fraud. The case for the 
plaintiffs is that on the 8th June, 1907, 
the defendant, by fraudulent suppression 
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of processes, obtained an ex parte decree 
against them, for possession of the second 
property now in dispute, that the decree- 
holder not only executed the decree in 
respect of that property but also for 
realisation of the costs allowed to him, 
and that he thus managed to purchase the 
first property at the sale which followed 
without the issue of the usual notices and 
proclamation. The present suit was 
instituted on the 13th May, 1911 to set 
aside the alleged fraudulent decree and 
to recover possession of both the proper- 
ties. The Courts below have found that it 
is not open to the plaintiffs to have the 
alleged fraudulent decree vacated inas- 
much as the time prescribed by Article 95 
of the first Schedule of the Ijidian 
Limitation Act for the purpose had 
elapsed before the institution of the suit. 
Under the Article, a suit for relief on 
the ground of fraud must be instituted 
within three years from the date of 
discovery of the fraud. The Courts 
below have found that the fraud, 
if any, was brought to the knowledge of 
the plaintiffs more than three years 
antecedent to the suit. From this point 
of view, it is plain that the plaintiffs 
cannot obtain a declaration that the 
decree was obtained by fraud and they 
are consequently not entitled to recover 
the property covered by the decree. But 
with regard to the sale in execution of 
the decree for costs, the Courts below 
have adopted the view that although the 
plaintiffs are not competent to have the 
decree set aside, yet it is open to them 
to have the sale vacated on the ground 
that it has been held in execution of a 
fraudulent decree ; in support of this 
proposition, reliance has been placed 
upon the decision in Ram Narain Tewari 
V. Shew Bhunjan Boy (i). That case 
is clearly distinguishable. There an ex 
parte decree had been obtained by fraud. 
The defendants applied to have the ex 
parte decree set aside on the ground that 
summonses had not been duly served on 
them ; this application was granted. 
They subsequently sued to have the sale 
in execution of that decree set aside on 
the ground that it had been held on the 
basis of a fraudulent decree and could 
not consequently be sustained. It was 
argued in answer to the suit that as the 
decree had already been set aside, no 

(1) (1900) 27 Cal. 197. 


question of the validity of the decree 
could be investigated in the suit, and 
consequently the sale could not be success- 
fully impeached. This contention was 
rightly overruled, and it was held 
that as the decree was proved to have 
been obtained by fraud, the sale also 
must be vacated, although it was not 
necessary for the then plaintiff to set 
aside the decree on the ground of fraud, 
as he had been previously success- 
ful on his application to set aside the 
decree as an ex parte decree. That case 
plainly bears no analogy to the one before 
us. Here, as has been found by the 
Courts below, it is no longer open to the 
plaintiffs to have the decree vacated on 
the ground of fraud ; their right in this 
respect has been extinguished by limita- 
tion. It is consequently not open to them 
to have further relief on the ground of 
fraud. As it is not competent to the 
plaintiffs to invite the Court to vacate the 
decree on the ground of fraud, it is not. 
open to them to have the sale also set 
aside on the ground of fraud in the decree. 
So long as the decree is not successfully 
impeached as fraudulent, the sale must 
stand operative: the grant of the one, 
relief is an essential pre-requisite for the 
attainment of the other. A sale in execu- 
tion of a fraudulent decree is not a void 
but a voidable sale ; till vacated by an 
appropriate proceeding, the rights created 
thereby are effective. It was consequently 
essential that the plaintiffs should seek,, 
as they did in their plaint, to have the, 
decree set aside on the ground of fraud 
before they could have the sale vacated. 
But the plaintiffs have lost their right to 
attack the decree ; they cannot conse- 
quently attack the sale. 

The result is that this appeal is allow- 
ed, the order of the Court below set 
aside, and the suit dismissed with costs in 
all the Courts. We assess the hearing* 
fee in this Court at one gold mohur. 
V.B./R.K. 

Appeal allowed. 


A. I. R. 1916 Calcutta 906 

Sharfuddin and Chapman, JJ. 

Karamat Ali and others — Plaintiffs — 
Appellants. 

V. 

Hanuman Das Marwari — Defendant-^ 
Respondent. 
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Appeal No. 831 of 1914, decided on 
15th December, 1915, from the Appellate 
Decree of Dist. Judge, Bhagalpore, dated 
9th November, 1914. 

Transf«r o£ Property Act (4 of 1882), S. 106— 
Notice to quit iceued on behalf of tome of joint 
owoera— Assent of other co-owners^^Notice 
sufficient. 

A notice determining a lease issued on behalf 
of some of the owners is a sufficient compliance 
with the requirements of S. 106 of the Transfer of 
Property Act, if the other co-owners are proved 
to have assented to it by their conduct. 

[P. 907.C. 2.J 

Khurshixid Sussain -for Appellants. 

Manmatha Nath Mukerjee and Sat- 
yendra Nath Mukerjee -for Respondent. 

Judgment. — '7'his appeal arises out of 
a suit instituted by three brothers, 
namely, Shaikh Karamat Ali. Shaikh 
Rahim Bux and Shaikh Rahim Bux 
against the defendant for recovery 
of possession of a pucca house which 
is in the occupation of the defendant 
and also for recovery of compensation. 
Under S. 106 of the Transfer of 
Property Act, a notice is said to have 
been served on the defendant, a copy of 
which is on the record. It was served by 
a Civil and Criminal Court Mukhtear 
Abdul Rahim on behalf of the two 
brothers Shaikh Karamat Ali and Shaikh 
Rahim Bux. The first Court gave a 
decree to the plaintiffs. The defendant 
appealed to the District Judge, who set 
aside the decree of the first Court and 
dismissed the suit on the ground that the 
provisions of S. 106 of the Transfer of 
Property Act had not been strictly 
complied with, inasmuch as there are 
three plaintiffs in the suit while the 
notice is by only two of them. The 
nnding of the lower Appellate Court 
being that the notice was insufficient, it 
dismissed the suit without entering into 
the merits of the case. 

On behalf of the plaintiffs-appellants 
It was contended that the interest in the 
property in question was purchased by 
two of the brothers whose names appear 
m the notice and that the third brother 
Karim Bux may have some private 
arrangement with the other two brothers 
or a share in the property. The real 
essor was one Shaikh Toomy, whose 
interest has now come into the hands of 

Tif brothers named in the notice, 
t he defendant was originally a lessee of 
the shop from the time of the former 
mcumbent, namely. Shaikh Toomy, and 
IS interest having by conveyance came 


to the two brothers, they now stand in 
the shoes of roomy as lessors of the 
shop in question. Another point urgud 
on behalf of the appellants is that 
although the notice mentioned the names 
of only two of the brothers, it should be 
tieated as a notice not only on their 
behalf but also on behalf of the third 
brother Karim Bux. On reference to the 
statements made by Karim Bux himself 
in the deposition in the suit, it appears 
that it was really he who acted on 
behalf of his two brothers in engaging a 
Mukhtear, having a draft made, posting 
the notice and receiving an acknowledg- 
ment. All this was done by Karim Bux, 
the reason being, as we have been u Id, 
that he looks after the karljar and was, 
therefore, in charge of sending the notice 
to the defendant. He also says that he 
verbally told the defendant to vacate. 

We are, therefore, of opinion that 
there are many facts on the record which 
go to show that the notice in question 
should be treated also as on behalf of 
Karim Bux. As the learned District 
Judge has not entered into the merits of 
the case, we remand it to him for the 
purpose of deciding it on the merits. 

Costs will abide the result. 

V.B./R.K. 

Appeal allowed ; Case remanded. 
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MOOKEKJEK and NEWIiOULD, JJ. 

Afohini Chunder Pal Choiidhury — 
Defendant — Appellant. 

V. 

Ahmad Ali Khan — Plaintiff — Respon- 
dent. 

Appeals Nos. 3635, 4283 and 4284 of 
^913. decided on 8th April, 1915, from the 
Appellate Decrees of Sub-Judge, Dacca, 
dated 31st July, 1913. 

fa) CivUP. C. (5 of 1908), S. 115-Erroneous 

decision on point of limitation is no ground for 
revision^But revision lies if decision is without 
considering point of limitation. 

An erroneous decision of a lower Court on a 
question of limitation does not constitute a 
valid ground for interference by a High Court 
in the exercise of its revisional powers under 
S. 1 15, Civil Procedure Code, though its deci- 
sion might be open to revision under that 
section when a suit is decreed without a decision 
upon the question of limitation. fP. 908, C. i.] 

(b) Bengal Tenancy Aet (8 of 1885), S. 153— 
Suit for damages for use and occupation or in 
the alternative claim for Rs. lOO as rent — Held 
if suit is for rent no second appeal lies under 
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S. 153 and if otherwise it was barred by S. 102» 
Civil P. C. 

A suit for an amount less than Rs. loo was 
framed, in the alternative, for recovery of rent 
or of damages for use and occupation : 

Neldy that no second appeal lay in the case, 
inasmuch as if the suit was treated as a suit for 
rent, the appeal was barred under S. 153 of the 
Bengal Tenancy Act and if the suit was treated 
as one for damages for use and occupation, it 
was barred under S. 102 of the Civil Procedure 
Code, 1908. [P. 908, C. 1.] 

Gobind Chunder Dey Roy — for Appel* 
lant. 

Mookerjee, J. — This is an appeal by 
the defendant in a suit framed, in the 
alternative, for recovery of rent or of 
damages for use and occupation. The 
sum claimed is less than Rs. too. It is 

I 

lobvious that the appeal is incompetent. 
If it be treated as a suit for rent, the 
appeal is barred under S. 153 of the 
Bengal Tenancy Act, as none of the 
special questions mentioned therein has 
been decided by the decree. If, on the 
other hand, the suit is treated as one for 
damages for use and occupation, it is 
barred under S. 102 of the Code of 
Civil Procedure : Kunjo Behary Singh 
V. Madhub Chundra Ghose (i). Whichever 
view may be taken of the nature of the 
suit, the appeal cannot consequently be 
entertained. The appeal is accordingly 
dismissed. 

We have been invited, however, to 
interfere with the decree of the Sub- 
ordinate Judge in the exercise of our 
revisional jurisdiction. But it is plain 
that the provisions of S. 115 cannot be 
applied to this case. The Subordinate 
Judge had jurisdiction to hear the appeal 
preferred to him and to reverse the 
decision of the Primary Court. If he 
has committed an error of law, that does 
not constitute a valid ground for inter- 
ference by this Court in the exercise of 
its revisional powers. It is immaterial 
that the alleged error touches the ques- 
tion of limitation. The Subordinate 
Judge has decided, though possibly 
erroneously decided, the question of 
limitation which he was called upon to 
consider : Sundar Singh v. Doru Sh%n- 
har (2) and Bamgopal Jhoonjhoonwalla v. 
Joharmall Khemka (3). The position 
might have been different if he had 
decreed the suit without a decision upon 

(1) (1896)23031. 884. 

(3) (18^ 20 All. 78. 

I 3 > (iax 2 > 39 <^Al* 473 * I- C. 547. 


the question of limitation : Kailash 
Chandra Haidar v. Bissonath Para- 
manic (4). The application for revision 
must consequently be refused. 

This decision, it is conceded, will 
govern the other appeals and applica- 
tions, on which similar orders will be 
drawn up. 

V.B./R.K. 

Appeals dismissed ; Applications refused. 


(4) (1897) I C. W. N. 67. 
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Chittv and Walmslev, JJ. 
Nasuruddi Karikar and others 


tioners. 


v. 


— Opposite Party. 

Criminal Revn. No. 1498 of 1915, 
decided on 17th December, 1915. 

(ai Criminal P.C (5 of 1898). S. 109— Surety- 
Suificieocy of — It should bo coDsidorod froni 
seueral view of bis stability. 

The sufficiency of a surety should be consider- 
ed from a general view of his stability and the 
property which he holds ; it should not be re* 
garded simply from the point of view of the 
movable property which he posses.ses. 

P- C. (5 of 1898), *^*S.^109 -Bad 
livebhood case— Surety^Fitnes* — Determina* 

tion of. 

Sefnbie.—lr\ a bad livelihood case the question 
of relationship of the surety with the accused 
has some relevancy in considering the fitness of 

[P. 909. C. I.] 

Manmatha Nath Mukerjee and Tara- 
keswar Pal Ghowdhury — for Petitioners. 

Judgment. In this case we do not 
think that the Deputy Magistrate was 
correct in looking only to the movable 
properties of the proposed sureties. It is 
true that, under S. s 14, Criminal Proce- 
dure Code, so far as a surety's property 
IS concerned, the bond can only be en- 
forced by attachment and sale of the 
movable property belonging to such 
peKon." But that does not mean that the 
sufficiency of the surety is to be regarded 
simply from the point of view of the 
movable property which he possesses. 
It IS obvious that a man may possess 
Rs. 1,000 to-day when he passes a bond 
and get rid of it to-morrow when the bond 
IS passed and have no prop>erty against 
which the Court can proceed. On the 
other hand, if he has immovable pro* 
perty, though that cannot be attached 
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under S. 514, Criminal Procedure Code, 
it is nevertheless a much better safeguard. 
A man can always raise money on his 
immovable property if it is not en- 
cumbered; and he would probably prefer 
to do that than go to jail in the event of 
his bond being forfeited. I'he surticiency, 
therefore, of a surety should beconsidered 
from a general view of his stability and 
the property which he holds. With regard 
to the closing passage of the Deputy 
Magistrate’s judgment in which he says 
that some of the sureties proposed are 
said to be incapable of checking the 
accused should he revert to his old course 
of life, we may point out that it is im- 
possible to put an effective moral check 
upon a man. AH that the Court can do 
is to forfeit any bond which may have 
been passed, in case the accused reverts 
to his old course of life. At the same time, 
the question of relationship may have 
some relevance, as pointed out by the 
Additional Magistrate in his letter to this 
Court. With these remarks, we set aside 
the order passed and remand the case to 
the District Magistrate for a further con- 
sideration of the sufficiency of the sureties 
offered in this case. The matter should 
be disposed of as soon as possible. 
V.B./R,K. 

Order set aside ; Case remanded. 
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Mookerjee and N. R. Chatterjka. JJ. 

Oanes Dutt and - Appel- 

lants. 


Lachmi Narain Singh and others 
Respondents. 

Appeals Nos. 3629 to 3635 of 191 
SSoof 1913 and 3595 to 3598. 3660, 36 
and 3603 of 1912, decided on 26 
August, 1915, from the Appellate Deere 

of Dist'Judge, Bankipore, dated 18 
May, 1912. 

of 1872 ), S. 3 — AppU 
bility— Test of proof illustrated. 

District Judge in appeal held that 
an human probability the tenant defendants h 
paid an enhanced rent but he declined to dr 

lu *"*®re«ce that this rent paid was at t 

enhanced rate contracted for by the tenants 

ms opinion it was absolutely impossible 
aetermine what the sum paid was: 

treatment of the case by t 
involved an error of law, as 
applied a test of proof other than tl 


embodied in S. 3 of the Indian Evidence Act. 

29 Cal. 323 and 39 Cal. J43, ref. to. U' yii. C. i.j 

lb) BengalTenancy Act (8 B.C.of 1885). S 29 — 
Esseotial ingredients— Proof of— Presumption. 


It two elements are proved, namely, ///j/. th.it 
there was an .igieetiieiU to pay rent at a rate 
higlter than the previous rate; and secon.Hy, that 
rent has been paid at a higher rate, the infeicnee 
follows that the requirements of proviso (i) of 
S. .■»9. Bengal Tenancy Act. have been fultilled, 
although it U not proved that the whole of the 
amount p.iyahle at the •'tipulated enhanced rate 
has been actually realised by the landlord from 
iK'-ant. IP.9II, C. 2.\ 

(c) Bengal Tenancy Act (8 B. C. of 1885). 
S. 30 Eohancement of rent— Interest payable 
upon capital spent by landlord for improvement 
must be included. 


Obiter . — The enhancement under S. p (c) of 
the Bengal Tenancy Act should include a sum 
in addition to the interest payable upon the 
capital spent by the landlord tor the improve- 
meiu, and the enhancement agreed to by the 
tenant may be taken pnma hioe as his own 
estimate of what would he fair rent uniier 
8- 30(0 till, at any rate, the tenant shows that 
his estimate was erroneous. | P. 91 », C i ) 

<! Tenancy Act (8 B. C. of 1885), 

30— Long standing dispute regarding pay. 
ment of enhanced rent— Landlord not entitled to 
damages in suit for arrears of rent. 

Where in consequence of a long standing dis- 
pute between the landlord and the tenant regard- 
ing enhanced rent pavable by the tenant u'nder 
b. 30(<’) the tenant ilid no* pay ilie rent. 

Uelii, that in decreeing the landlord’s suit for 
arrears of rent damages should not be awarded 
against the tenant. jl>. gi2, C. 2.j 

Has/: Behartj Ghose^ Umakali Aluk/ier- 
jee, Kii/want Sahay and Si7’an(:ndan Roy 
— for Appellant. 

Nogendra Nat/: Milter and Ahanv 
B/:usan Mit/therjee -for Respondents. 

Mookerjee. J.— This is an appeal by 
the plaintiffs in a suit for recov'ery of 
arrears of rent due for the years 1313 to 
1316 {Fasli). The case for the plaintiffs 
IS that the holding in question was 
originally hhoudi, that about the year 
1889, the rent was commuted into nagdi 
at the rate of Rs 5 a year and that rent 
was realised at that rate up to the year 
1897, when the tenants agreed to pay 
rent at the enhanced rate of Rs. 6-8 in 
consideration of an improvement to be 
effected by the landlords. The improve- 
ment in question was a channel through 
which surplus water might flow out of 
the land. The plaintiffs assert that the 
improvement was effected at their expense 
and that the tenants have enjoyed the 
benefit thereof. The plaintiffs further 
allege that rent was paid by the tenants 
at the rate of Rs. 6-8 ^trbigha till quite 
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recently, when there was a fresh agree- 
ment to pay rent at the enhanced rate of 
Rs. 9 per bigha in consideration of an 
improvement in the channel. The 
defendants deny all the allegations of 
the plaintiffs. They also deny the 
character of the tenancy and contend 
that rent was never paid even at the rate 
of Rs. s per bigha. They allege further 
that there was no agreement to pay rent 
at the rate of Rs. 6-8 on account of the 
improvement mentioned, much less was 
there a subsequent agreement to enhance 
the rent to Rs. 9. They finally contend 
that if there was an agreement for 
enhancement of rent, it was illegal as 
made in contravention ofS. 29 of the 
Bengal Tenancy Act. The Court of first 
instance gave the plaintiffs a modified 
decree, which was confirmed on appeal 
by the District Judge. The case was 
then brought in second appeal to this 
Court and was remanded. This Court 
directed the District Judge to find 
whether the contract for enhancement of 
rent was valid and operative under 
S. 29 of the Bengal Tenancy Act, and, 
if it was not so operative, to determine, 
to what extent the rent should be enhan- 
ced under S. 30 (c) of the Bengal Tenancy 
Act. This remand was based on two 
findings contained in the judgment of the 
District Judge ; namely, first, that there 
was an agreement to pay rent at 
the rate of Rs. 6-8 in consideration 
of the improvement to be effected by 
the landlords ; and secondly, that the im- 
provement in question had been made at 
the cost of the landlords and the benefit 
thereof had been enjoyed by the tenants. 
After remand, the District Judge has 
held, firs/, that the contract for enhance- 
ment of rent was invalid under S. 29 of 
the Bengal Tenancy Act. Secondly, that 
the plaintiffs were entitled to rent at the 
rate of Rs. S’lo-o per bigha under S. 30 (c) 
of the Bengal Tenancy Act. He has 
accordingly modified the decree by the 
Primary Court and has also allowed the 
plaintiffs damages upon the sum decreed 
in their favour, The plaintiffs have 
appealed against this decree. The defen- 
dants also have appealed on the ground 
that no enhancement should have been 
allowed and that no decree for damages 
should have been made. The appeals 
by the plaintiffs raise two substantial 
questions ; first, is the contract for en- 
hancement of rent valid under S. 29 of 


the Bengal Tenancy Act ; and, secondly, 
if it is not valid, what is the enhanced 
rent which should be decreed to the 
plaintiffs under S. 30 (c) of the Bengal 
Tenancy Act. 

As regards first question, there is 
now no controversy that the tenants did 
agree to pay enhanced rent in considera- 
tion of improvements to be effected 
by the landlords at their expense, that 
the improvements have been made and 
that the tenants have enjoyed the benefit 
thereof. But as this agreement for 
enhancement was not in writing and 
registered, as required by Clause (a) of 
S. 29, the question arises, whether the 
plaintiffs have brought themselves within 
Clause (i) of the proviso to that section. 
Clause (i) of S. 29 provides that the 
money rent of an occupancy raiyat may 
be enhanced by contract, subject to the 
condition that the contract must be in 
writing and registered. To this is added 
the proviso that nothing in the section 
shall prevent a landlord from recovering 
rent at the rate at which it has been 
actually paid for a continuous period of 
not less than three years immediately 
preceding the period for which the rent 
is claimed. Before the District Judge, it 
was argued that in all human probability 
the tenants paid rent at the enhanced rate 
of Rs. 6'8 a bigha, as contemplated by 
the first clause of the proviso. The 
considerations urged in support of the 
argument are set out in the judgment of 
the District Judge and may be recapitulat- 
ed here. If there was an agreement to 
pay rent at the rate of Rs. 6-8 and if the 
improvements in question were effected 
by the landlords at their expense and 
enjoyed by the tenants, is it at all pro- 
bable that the landlords should have 
from 1304 to 1312 accepted rent at the 
lower rate ? No suit for rent was pre- 
viously brought; rent had been amicably 
settled and it was difficult to understand 
why the landlords should have, during 
all these years, contented themselves 
with the smaller rent after they had 
invested capital on the works of improve- 
ment, in consideration of which the 
^nants agreed to pay a higher rent. The 
District Judge concedes that these con- 
siderations show that in all human pro* 
bability the defendants had paid a sum 
higher than Rs. 5 per bigha from 1304 
to 1312. But he declined to draw the 
inference that the rent had bejen paid at 
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the enhanced contract rate, because, in 
his opinion, it was absolutely impossible 
to say what the sum paid was. In 
another passage in his judgment, he 
states that although the tenants agreed 
to pay Rs. 6-8 per bigha^ if the landlords 
would improve the irrigation in the village 
they did not in fact pay the whole of 
;that amount, and the landlords, rather 
than fight the whole body of tenants, 
were glad to accept any addition to the 
previous rent which they were willing to 
give. In our opinion, the treatment of 
the case by the District Judge involves 
two errors of law, namely, he has 

applied a test of proof other than that 
embodied in S. 3 of the Indian Evidence 
Act; zxid secondly , he has not correctly 
appreciated the requirements of the first 
clause of the proviso to S. 29 of the 
Bengal Tenancy Act. 

As regards the first point, we must 
bear in mind that S. 3 of the Indian 
Evidence Act lays down that a fact is 
said to be proved when, after considering 
the matters before it, the Court either 
believes it to exist, or considers its exist- 
ence so probable that a prudent man 
Ought, under the circumstances of the 
particular case, to act upon the supposi- 
tion that it exists. The effect of this 
section has been considered in two recent 
cases; namely, Boisogomoff v. Na/iapiel 
Company (i) and Jarat KumaH 
Basi V. Bissessur Dutt (2). In the 
second of these cases, Jenkins, C. J., 
pointed out that the materials on which 
Courts have to pronounce are necessarily 
imperfect; for apart from the inherent 
uncertainty of human affairs, the present- 
ment of them to a tribunal is ordinarily 
the outcome of faulty observation, defec- 
tive memory, inaccurate description and 
natural bias, and even that is blurred 
sometimes by the intervention of inter- 
pretation. Demonstration or a conclu- 
sion at all points logical cannot be 
expected, nor can a degree of certainly 
be demanded of which the matter under 
investigation is not reasonably capable. 
The Evidence Act, consequently, express- 
es the rule in terms which allow full effect 
to be given to circumstances are condi- 
tions of probability or improbability. To 
^e same effect is the observation of 
•Danerjee, J., in the case first mentioned ; 

(>) (1902) 2g Cal. 323. 

12) (1912) 39 Cal. 245«i3 I. C. 577. 


that S. 3 only lays down a rule of common 
sense. The judgment of the Disincl 
Judge in this case shows that lie has 
tested the evidence as if the Indian Evi- 
dence Act only provided that a fact is 
said to be proved when after considering 
the matter before it the Court believes it 
to exist. It has been overlooked that a 
fact is also said to be proved when the 
Court considers its existence so probable 
that a prudent man ought, under the 
circumstances of the particular case, to 
act upon the supposition that it exists. 
'I'he District Judge has very forcibly set 
out the circumstances which, in his 
opinion, show that, in all human proba- 
bility, the tenants paid rent at a rate 
higher than Rs. 5. He should conse- 
quently have held that the fact in ques- 
tion has been proved. 

.As regards the second point. the 
District Judge has apparently held that 
the case cannot bebroughtwithin the first 
clause of the proviso to 8. 29, unless it 
is proved that the whole of the amount 
payable at the enhanced rate has been 
actually realised by the landlords from 
the tenants. That clearly is not the 
intention of the -Act. If two elements 
are proved, namely, yirsC that there was 
an agreement to pay rent at Rs. 6-8, 
which is higher than the previous 
rate of Rs. s a bigha, and secondly, 
that rent has been paid at a higher 
rate than Rs. 5, the inference follows 
that the requirements of the section 
have been fulfilled. In these circum- 
stances, we must hold, upon the facts 
found in the judgment of the District 
Judge, that the contract for enhance- 
ment of rent from Rs. 5 to Rs. 6-8 is 
operative between the parties. 

As regards the second question, namely, 
the enhancement of rent under S. 30 (c), 
we may state that in the view we take of 
the first question, it is not necessary for 
us to deal with it in detail. But we may 
add that the judgment of the District 
Judge is assailable in second appeal even 
in respect of that matter. The District 
Judge has held that the cost of the 
improvement by the landlord was Rs. 5 
per higha^ and has, on this ground, allow- 
ed the plaintiffs a decree at the enhanced 
rate of Rs. 5-10 per b'mha. He has not 
stated explicitly the process of reasoning 
which led him to this conclusion. But it 
has been suggested— and the suggestion 
seems plausible— that he has added the 
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lo annas as fair interest on the sum spent 
by the landlord to carry out the improve- 
ment. This ignores the fact that the 
landlord would be entitled to rent at the 
enhanced rate only so long as the 
improvement might last, and that a time 
must come when the rent would have to 
be reduced to the original rate. The 
consequence would be that if the landlord 
were allowed nothing beyond fair interest 
on the capital invested for the purpose 
of the improvement, his capital would be 
lost to him after the lapse of a few years. 
Consequently, the enhancement should 
include a sum in addition to the interest 
payable upon the capital spent. Then, 
again, as the tenants agreed to pay 
Rs. 6-8 a bighat in consideration of the 
improvement, that may be taken, prima 
facie, as their own estimate of what would 
be fair rent under S. 30(c); and the 
Court might well adopt this as the basis 
for a decree till, at any rate, the tenants 
jshowed that their estimate was erroneous. 
But, as we have said, it is not necessary 
for us to develop this aspect of the case, 
because the plaintiffs are entitled to rent 
at the contract rate of Rs. 6-8 per Ihgka 
for the years mentioned. 

Attention may here be drawn to the 
effect of the second clause of the proviso 
to S. 29, which makes Clause (b) 
(whereby the amount of enhancement is 
limited to two annas in the rupee on the 
rent previously payable) applicable only 
to cases where no improvement has been 
effected by the landlord at his expense. 
Where, as here, such improvement has 
been effected, an agreement for enhance- 
ment of rent at more than two annas in 
the rupee is valid. But this enhanced 
rent can continue only so long as the 
improvement exists and substantially 
produces its estimated effect in respect 
of the holding. Thus, although we 
allow the plaintiffs to realise rent from 
the defendants at the enhanced rate for 
the years in suit, in any subsequent suit 
for rent, it would be open to the tenants 
to establish, if possible, that rent 
should not be decreed at the enhanced 
rate, because the improvement either 
no longer exists or does not substantially 
produce the estimated effect in respect 
of the holding. It is obviously just 
that if the improvement has ceased to 
exist in part only, there should be a 

corresponding reduction in the enhanced 
rent. 


As regards the appeals by the tenants 
we are of opinion that this is a easel 
where damages should not be decreed. 
There has obviously been a long stand -1 
ing dispute between the parties, and 
if the tenants have failed to pay renfj 
regularly, they alone cannot be held) 
responsible ; the landlords, on their part,) 
put forward a claim for enhanced rent at 
the rate of Rs. 9 and that case has) 
completely broken down. * 

The result is that this appeal is allowed 

and the decree of the District Judge 

varied. There will be a decree in favour 

of the plaintiffs for rent, in respect of 

the years in suit, at the rate of Rs. 6-8 

per higha. The rent in arrears will carry 

interest at Rs. 12-8 per cent, per annum 

up to the date of the institution of the suit. 

The amount decreed will carry interest at 

6 per cent, per annum. The parties will 

pay their own costs throughout the 
litigation. 

This judgment will govern Second 
Appeals Nos. 3630, 3631, 3632, 3633, 
3034. and 3635 of 1912 and 580 of 1913, 
preferred by the landlords, as also 

Second Appeals Nos. 3595. 3596, 3597. 

3590. 3000, 3601 and 3603 of 1912 pre- 

ferred by the tenants. In each case, the 
appeal will be allowed and a modified 
decree drawn up as above. 

V.B./R.K. 

Appeals allowed. 
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Holmwood and Mullick. JJ. 

Superintendent and Remembrancer of 
Legal Affairs, Benffa?— Appellant. 

V. 

Mon Mohan Roy and others — Respon- 
dents. 

Criminal Appeals Nos. 4 and 5 of 
1915. decided on 14th December, 1915. 

(«) Criminal Trial— Appeal — Irregularity. 

It is irregalar for a Jadge, while dealing with 
connected criminal appeals, to make cross- 
reterences to the evidence and judgments in the 
several cases. IP.913.C.2.J 

^Lt**^.**®®®* I860), Ss. 120-B 

and 109 — Offence committed before S. 120-B^ 
Conwction under S. 120-6 is bad- But accused 
can be convicted under S. 109. 

A conviction under S. 120-B, Indian Penal 
C<we, cannot stand if the-offence was committed 
before that section came into force bat the 
accused can be convicted of abetment nader 
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S. 109, Indian Penal Code, as abetment includes 
abetment by conspiracy. [p. 2.J 

(c) Indian Penal Code (45 of i860), S. 109— 
Accu^, Railway Officer, defrauding company 
and benefiting consignee firm by endorsing 
tboiler weights— Note books and Jawa Kharcha 
contauimg reference to accused are admissible 
under Evidence Act (1872), S, 10. 

The accused, a loading officer of a Railway 
Company, fraudulently endorsed shorter weights 
oa the back of consignment notes, whereby 
the Railway Company were defrauded and the 
consignees were benefited. It was proved that 
the firm of the consignees was in negotiation 
with the accused about something and that the 
aim had, through its dealings with some loading 
officer of the Railway Company, been able to 
defraud the company of considerable sums and 
the name of the accused signed by himself 
appeared in one of the note books of the firm 
and there was positive evidence that it was the 
duty of the accused to make out the weights on 
the consignment notes t 

//g/d, that under S. lo, Evidence Act the note 
books and jama kharach of the firm could be 
used as evidence of abetment by conspiracy 
against the accused. [F. c. i.J 

Norton and Manindra Nath Banerjee 
— for Appellant. 

Dasarathi Sanyal, Monmotha Nath 
Mukerjee, Jogendra Nath Mazumdar and 
Jttendra Lall Banerjee — for Respondents. 

Judgment. 

Criminal Appeal No. 4 of 1915.— 

I hese are two Government appeals arising 
out of an alleged series of conspiracies to 
defraud the East Indian and connected 
Railways by endorsing a false weight on 
the back of the consignment notes, 
whereby the railway receipts were made 
out for sums much less than what was 
really due to the Railway Companies and 
the consignees benefited by the fraud 
to the extent of the freight wrongly 
calculated, so that in one year the 

Railway Companies concerned have lost 
I2,Soo. 

The procedure was very simple if 
sufficiently ingenious. The clerk, whose 
duty it was on any given day to convert 
the true weights in tons into the Indian 
weights, in maunds from the weighment 
sup sent from Howrah after the wagons 
dad been weighed, entered a weight 
several tons less than that on the slip and 
made the corresponding shortage in the 
^culation of the weight in maunds. 

e clerk whose duty it was to calcu- 
late the freight to be charged, it is said. 

deceived, though it is quite 
possible he may have been an accomp- 
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lice, and charged a large sum less than 
the railway was entitled to for carrying 
the goods. 'I'he consignees who took 
delivery profited by the fraud and in the 
cases now before us are said to have paid 
the accused Mon Mohan Roy, a loader 
of the East Indian Railway Company, 
various sums as an illegal gratification 
for helping to carry out the fraud by 
making false endorsements on the con- 
signment notes. The trial of the cases 
was held before Babu R. N. Chatterjee 
^ experienced Deputy Magistrate, at 
Howrah and in both the cases he dealt 
with the evidence as a whole in exhaus- 
tive and careful judgments and eventually 
convicted in case No. 4 Mon Mohan 
Roy, the loader. East Indian Railway, 
Dinonath Pal, the head of the firm of 
Molasses Merchants at Kooshtea. and 
Janaki Nath Pal his son, also a member 
of the firm, under S. 120-B, Indian Penal 
Code, of conspiracy to defraud, and 
sentenced Mon Aiohan Roy to one yearns 
rigorous imprisonment, Janaki Nath to 
9 months’ and Dinonath to 4 months’ 
under three counts, the sentences to run 
concurrently. He also gave various terms 
under Ss. 420 and 420 read with 109. 
161 and 161 read with 109, apparently 
all to run concurrently. So that the 
sentences under 120-B were really the 
substantive sentences in the case. In 
appeal the learned Sessions Judge has 
dealt with the cases in a somewhat perfunc-; 
torj manner and has made cross-refer- 
ences to the evidence and judgments in 
the two cases, which is irregular andl 
confusing. He has rightly found that the! 
convictions under S. 120-B cannot stand 
by reason of the fact that the offences 
were committed before that section came! 
into force, but he has entirely omitted tol 
notice that this is immaterial as the law! 
of abetment includes abetment by con-l 
spiracy, which was distinctly charged 
before the Magistrate under S. 420/109. 
Ihis has led him to consider nothing but 
the direct evidence against Mon Mohan 
of making the endorsement of false 
weights on the consignment notes, and 
finding this evidence to be insufficient on 
grounds which we shall presently have to 
deal with, he has thrown out the whole 
case holding that unless and until the 
alleged act of cheating is proved against 
Mon Mohan no question of taking an 
illegal gratification or of abetment can 
arise. 
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It is hardly necessary to point out that 
there is such a thing as circumstantial, 
evidence and as was remarked by Sir 
Lawrence Peel, C. J., in the case of 
R. V. Badger (i) : 

“ It is perfectly trae that the dark covertness 
of crime cannot often be laid open, that con- 
spiracies like other crimes must be generally 
supported by circumstantial proof.” 

Here the circumstantial proof of a con- 
spiracy to defraud the East Indian 
Railway is overwhelming, though at the 
outset we can only say that certain firms 
conspired with certain officers of the 
railway to that end. In this particular 
case we have the specific firm of Dinonath 
Pal in negotiation with the accused Mon 
Mohan about something and as this firm 
has through its dealings with one of the 
loading officers of the Howrah Goods 
Station been able to defraud the com- 
panies of considerable sums and as Mon 
Mohan’s own name signed by himself 
appears in one of the note books of the 
firm and there is positive evidence which, 
if believed, proves that it was Mon 
Mohan’s duty to make out the weights on 
the consignment notes, we think that there 
can be no doubt that under S. lo of the 
Evidence Act the note books and jama 
kharach of the firm of Dinonath can be 
used, as they were used by the learned 
Deputy Magistrate, as evidence of abet- 
ment of conspiracy against Mon Mohan 
Roy. As regards the Judge’s finding that 
the evidence as to the figures being in 
Mon Mohan’s hand has broken down by 
reason of the inability of the witnesses to 
stand the test of a partially concealed 
attendance register, we can only say that 
the test imposed was not a fair test and 
the greatest expert in handwriting in the 
world could not have succeeded in it. 
But we may point out that the witness 
Madhub, Superintendent of the Goods 
Office, who has 23 years of unblemished 
service in the Railway came so extraordi- 
narily near to complying with the test 
that we are convinced that he is intimately 
acquainted with Mon Mohan’s hand- 
writing and can recognise it. He was 
tested with the first page of the attend- 
ance register where the names of Upendra 
Nath Das and Mon Mohan Roy immedi- 
ately follow one another and he picked 
out the figures against the name of 
Upendra Nath Das as being in Mon 
Mohan’s handwriting. Now an exami- 

(i) Starkie on Evidence p. 132 (1852). 


nation of the book clearly discloses 
that the entries of the names and the 
figures of these two loaders are in 
the same hand, as frequently happens, 
throughout the book and would naturally 
be the case when two men arrive together 
and one sits down to write their names 
and the hour of their arrival. From 
admitted writing of Mon Mohan’s we 
can have no doubt that the names are 
written by Mon Mohan and not by 
Upendra and, therefore, presumably the 
figures which are bold and characteristic 
are also Mon Mohan’s. The same bold 
and characteristic figures appear on the 
back of the consignment notes, Exhibits 8, 
9 and 12, which are the subject of the 
charges, and we can see no reason to 
doubt the genuineness of Madhab’s 
identification of his figures. 

We do not rely so much upon Kal 
Charan Sarkar’s evidence, because he is 
said by the defence to be the person who 
must have entered the figures and it is 
quite possible that he may have been 
an accomplice. At any rate he like all the 
other subordinate clerks in the Goods 
Office shows a tendency in cross-examina- 
tion to give the facts a turn favourable to 
Mon Mohan. Dealing next with the con- 
siderations which have been urged by 
the defence to show that Mon Mohan 
could not have entered the figures and 
that it was not his duty to do so, 
we can only say that we believe the 
positive evidence of Superintendent Mad- 
bub that it was his duty and we do not 
accede to the contention that Mr. Pem- 
mell, the Senior Inspector of Accounts, 
East Indian Railway, who derives his 
knowledge primarily from Madhub, is 
personally ignorant of what he deposes 
to. The delegation of authority may be 
in the hands of Madhub, but a superior 
who has had charge of the enquiry must 
be assumed to have satisfied himself 
that what he himself vouches for is a 
fact. It is also obvious from the details 
of the procedure that the officer who 
loads and seals the wagon and marks the 
consignor’s statement would naturally be 
the proper person to enter the actual 
weight found by the weighing clerks at 
the coal yard. 

The contentions against this are that 
Mon Mohan goes out to work in the yard 
at 3 P. M. and, it is assumed, does not 
return to the office, as the witnesses say 
that the office closes at 5 P. M., though 
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any one who has work to finish can stay 
on as long as he chooses. It is pointed 
out that Mon Mohan loaded the wagon 
about which the first count of the charge 
in this case is concerned on the ist 
November. The weighment slip was 
received on the 2nd November and it is 
in evidence that these slips come in at 
4 P. M. and are received by Kali Charan 
Sarkar or some other clerk and as the 
Railway receipt was prepared after the 
weights in maunds had been calculated 
on that same day, the 2nd November 
Mon Mohan cannot have had anything 
to do with it. This is assuming that 
Mon Mohan does not return to the office 
at 5 P. M. or after, of which there is no 
evidence. On the contrary the attendance 
register shows that he seldom if ever 
left office before 6 P. M. So that he had 
ample time to perform this simple duty 
in respect of all wagons loaded under his 
•supervision the day before. 

It is always easy where there are 
several men working in the office to try 
and shift the responsibility to some one 
else. Of course when a man is absent 
from illness or any other cause some one 
else must do his work and the evidence 
to this effect is sought to be used to 
throw a doubt on Mon Mohan’s compli- 
city in the transactions evidenced by 
Exhibits 8 and g. Those exhibits, how- 
ever, themselves show that Mon Mohan 

was in office on those days and filled in 
the forms. 

With regard to Exhibit 12 Mon 
Mohan's writing does not appear, as the 
wagon was loaded at Shalimar by one 

asupati Mandal who w^as acting for 
Upendra Nath Das, The evidence is» 
however, clear that even Upendra Nath 
had nothing to do with working out the 
weights in maunds and that this was 
always done by Mon Mohan and it is a 
remarkable circumstance that the figures 
by whomsoever made are exactly similar 
to those on Exhibits 8 and 9. Coming 
now to the note books and jama hharach 
of the firm of Dinonath Pal, we find it 
admitted that Janakinath in this parti- 
cular case, just as we shall see the 
gom%stha Narain did in case No. 5, came 

Calcutta to purchase molasses 
and his expenses are entered in the jama 
f^rach books which have been laid 
before us. There is also mention of sums 
paid by him to Mon Mohan in the same 

00k on the dates to which these consign- 


ment notes refer. A money order sent by 
Narain in connection with another case 
shows that it was this .Mon .Mohan Roy 
of the Kamakrishnapore Howrali Cioods 
Office that was in communication with 
the firm of Dinonath and there is no 
other Mon Mohan Roy in the office 
according to the evidence. Moreover 
.Mon Mohan Roy’s signature, undoubt- 
edly genuine, appears in one of the note 
books under a sentence the meaning of 
which has not been discovered* It runs 
‘ Tumi loilipore ami ar jaibo na ” which 
means 

“ .After you have taken I will nut go any 
more ” 

It was sought to be urged that these 
note books and /uma kharac/i had been 
obtained under a search warrant and that 
all the formalities had not been carried 
out. It appears that a search warrant 
was issued but it was not used as the 
books were voluntarily produced by the 
old man Dinonath, who appears to have 
had no knowledge of the fraud and to have 
given every assistance to the Police. 

The attack is, therefore, shifted from 
the alleged irregularities to the delay 
in producing them in Court and it 
is also pointed out that the passages 
which Sadananda Babu, the Auditor of 
the East Indian Railway, and the Sub- 
Inspector speak to as being admitted 
by Janaki were not marked at the time. 
The search was ordered by a Magis- 
trate who had no seisin of the case, 
before the investigation was nearly com- 
pleted and the books appear to have 
gone at once to the superior Police Officer 
at Howrah and to have been examined 
by the Government Pleader. They were 
produced in Court in their regular sequence 
when the Sub-Inspector Jaganath Mukher- 
jee and Babu Sadananda Paulit P. \V. 
Nos. 10 and ii proved them. There is 
no internal trace of their having been 
tampered with and we can see no ground 
whatever for holding that any of the 
entries in the note books have been 
fabricated. The fama kharach kept in the 
ordinary course of business are clearly 
untouched. We think there can be no 
doubt that Janakinath paid Mon Mohan 
Roy Rs. 3, on the three occasions shown 
in the books and that the proved and 
completed fraud coupled with the evidence 
of Mon Mohan’s duties and his hand- 
writing fully establish Mon Mohan Roy’s 
guilt under S. 420, Indian Penal Code 


916 Calcutta Supdt., Legal Affairs, Bengal v. Mon Mohan Eor 


1916 


and Janakinath Pal’s abetment of the 
same under S. 420/109. The learned 
Counsel for the Crown does not press the 
charge against Dinonath Pal. 

He is a very old man and has ceased 
to take any active part in the affairs of 
the hrm. He appears to have suspected 
nothing of what his son and servants 
had been doing and gave the authorities 
every assistance in his power. 

We are, therefore, disposed to dismiss 
the appeal of Government in his case and 
confirm his acquittal. As regards Mon 
Mohan Roy and Janaki Nath Pal we 
think the sentences originally passed by 
the Magistrate under S. i2o-B were quite 
appropriate, especially as in Mon Mohan’s 
case there is another case of a similar 
nature in which we are delivering judg- 
ment after this. We, therefore, set aside 
the order of acquittal passed by the 
learned Judge and convicting Mon Mohan 
Roy under S. 420, Indian Penal Code, 
sentence him to be rigorously imprisoned 
for one year. 

We convict Janaki Nath Pal under 
S. 420/109, and sentence him to be 
rigorously imprisoned for 9 months. 

As regards the charges under Ss. 161 
and 161/109 v/e do not think it necessary 
to come to any finding. The conduct of 
the two accused appears to be covered by 
the general charge of cheating and the 
illegal gratification was the consideration 
for the fraud. In any case no separate 
sentence would be necessary. 

Criminal Appeal No. 5 of 1915 . — In 

this appeal the facts are precisely similar 
to those in Appeal No. 4 except that the 
gomastha of Dinonath Pal, one Narayan 
Chandra Dutt, was the intermediary in 
this case and there was only one count 
charged instead of three. 

The evidence as to Mon Mohan’s 
duties, handwriting and the note books 
and jama kharach are of the same nature 
as in the other case and we find on that 
evidence that Mon Mohan did make the 
false endorsement upon Exhibit 6 dated 
6th March, 1913, that Narayan was in 
Calcutta purchasing molasses from 
Dinonath Pal on that date and that he 
entered in his note book and in the jama 
kharach Rs. 24 in all paid to Mon Mohan 
Roy on 3 challans of molasses of which 
only one is in issue in this case. 

The same objection was taken as to the 
admissibility of the note books, but 
whatever may be thought as to the im- 


possibility of the witnesses remembering, 
three months afterwards the unmarked 
passage said to have been admitted on 
May, 3rd in their presence by the 
accused Narayan and Janaki Nath Pal, 
who has already been dealt with there 
can be no difficulty in finding on the 
evidence of Babu Sadananda Paulit, a 
highly respectable officer of the Railway 
on Rs. 300 a month, that Narayan took 
the book to Calcutta as he said he did 
and made entries in it there and the jama 
kharach book kept in the regular course 
of business clearly shows the date 6th 
March and onwards during which 
Narayan was purchasing molasses and 
paying Mon Mohan Roy for something. 

Another curious contention is pressed 
by the defence in this appeal, that it was 
Kalicharan who was deceived by the 
false entry and so made to enter on 
reduced freight and that as he suffered 
no wrongful loss no charge of cheating 
can He. 

It is not at all clear, nor is it material 
that Kalicharan was deceived, but the 
intention was by deceiving the Railway 
Authorities to induce them to deliver 
goods to Dinonath at Kooshtea for a 
very much smaller freight than they were 
entitled to. 

The Railway Authorities were so 
deceived and did what they would not 
have done if they had known the truth. 
The other arguments urged on either side 
are the same as we have already noticed 
and we do not think it necessary to 
comment any further on them. 

Finding in this case that Mon Mohan 
Roy made a false entry of weights on 
Exhibit 6 with a view’ to deceive the 
Railway Company and to cause them 
wrongful loss and wrongful gain to the 
firm of Dinonath and that Narayan, the 
gomastah of that firm, abetted the act of 
cheating by joining a conspiracy to com- 
mit fraud in pursuance of which he paid 
money of his master’s firm to Mon Mohan, 
we set aside the order of acquittal in 
their cases and convicting them respec* 
tively under Ss. 420 and 420/109, Indian 
Penal Code, sentence Mon Mohan to 
be rigorously imprisoned for 6 months 
under S 420 and Narayan to be 
rigorously imprisoned for 6 months under 
S. 420/109. 

We do not think it necessary to pass- 
any orders under any other section. 
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For the reasons given in Appeal No. 4 
■we uphold the acquittal of Dinonath Pal. 

The District Magistrate will take steps 
for the arrest and coininittal of the 
accused Mon Mohan Roy, Janaki Nath 
Pal and Narayan Chandra Dutt to jail. 
V.B./R.K. 

Order of acquittal set aside. 
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N. R. Chatterjea and Newbould, jj. 

Malioimd Plaintiff — Appellant. 

V. 

Samad Ali Bkuyan and others — Defend- 
ants — Respondents. 

Appeal No. 2816 of 1914, decided on 
17th December, 1915, from the Appellate 
Decree of Addl. Dist. Judge, Noakhali, 
dated 13th June, 1914. 

0)nlract Act (9 of 1872 ), S. 23 — Complaint 
waer Ss. 147 and 325 of Indian Penal Code — 
Summons issued under S. 325 only — Accused 
entering mto contract to compound case — No 
evidence to show that accused apprehended con- 
^ction under S. 147 — Contract held not void as 
being opposed to public policy^lodian Penal 
Code (I860), Ss. 147 and 325 . 

Where in a complaint against a person accus- 
ing him of offences under Ss. (47 and 325, 
Indian Penal Code, the Magistrate after perus- 
ing the complaint and examining the complainant 
issued summons only under S. 325 and the 
accused, with the permission of the Magistrate, 
compounded the case by entering into a contract 
in favour of the complainant: 

Held, that in the absence of anything to show 
that there was any truth whatsoever in the 
allegations as to the offence under S. 147 or 
that there was any apprehension in the mind of 
the accused that he would be convicted under 
that section, the contract was not void as being 
opposed to public policy. 40 Cal. 113 and 
mUtarns V. Bayley. (1866), i H. L. 200, ref. to. 

[P. gt?. C. 2 & P. qi8, C, 1.] 

Dwarka Nath Mitter and Gour Chandra 
Paul — for Appellant. 

Judgment. -The plaintiff, who is 

the appellant in this case* sued for a 
declaration that certain documents exe- 
cuted by him in favour of the defendants 
were invalid and void for want of 
consideration. It appears that in the 
A/ourt of first instance the case was tried 
on the question whether the plaintiff 
cj^cuted the documents under coercion. 
Fhe Court of first instance found that 
there was no coercion exercised upon the 
plaintiff and the suit was dismissed. 

On appeal the finding of the Court of 
first instance on the point was affirmed, 
®ut then it was contended before that 


Court that the contracts were opposed to 
public policy as they were entered into 
for compounding a criminal case. The 
learned Subordinate Judge points out 
that the plaintiff had been summoned 
only under S. 325 of the Indian Penal 
Code. An offence under S. 325 can be 
compounded with the permission of the 
Court ; and the Magistrate gave permis- 
sion to compound the case. We have 
been referred to the case of Nujebar 
Rahman v. Muktashed Husain (i) by the 
learned Pleader for the appellant, but in 
that case the contract was entered into 
in order to stiffe a non*coinpoundable 
criminal case, and all that that case 
decided was that it was contrary to public 
policy to compound a non-compoundable 
criminal case and any agreement to that 
end is wholly void in law. 

It was contended by the learned 
Pleader for the appellants that although 
an offence under S. 325 of the Indian 
Penal Code is compoundable with the 
permission of the Court, the plaintiff was 
also accused of having committed an 
offence under S. 147 of the Code in the 
petition of complaint before the Magis- 
trate and the learned Pleader relied 
upon the case of Williams v. Bayley (2) 
in support of the proposition that 
where a contract is entered into in order 
to avoid a criminal prosecution even 
before the case is brought into Court, the 
agreement is invalid as being opposed to 
public policy. In that case, however, 
the father of the person who had been 
accused of having committed forgery, 
took upon himself the liability with the 
knowledge that unless he did so, his son 
would be exposed to a criminal prosecu" 
tion with a moral certainty of conviction, 
and it was held that under the circum- 
stances he was not a free and a voluntary 
agent and the agreement he made was 
not enforcible in equity. In the present 
case the plaintiff, it is true, was accused 
of having committed offences under 
Ss. 325 and 147, Indian Penal Code, in the 
petition of complaint, but the Magistrate 
after perusing the petition of complaint 
and examining the complainant (as he 
must have done) thought fit to summon 
the plaintiff only under S. 325. Then, 
again, there is nothing to show that there 
was any truth whatsoever in the allegations 


(0 (i9*3)4oCaI 113=15 I. C. 2?9 
(2) ( 1866 ) 1 . H. L. 200. 
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as to rioting or that there was any 
apprehension in the mind of the plaintiff 
that he would be convicted under that 
section. As we have said, the only 
section under which he was summoned 
was S. 325 and an offence under that 
section is compoundable with the per- 
mission of the Magistrate. The Magis- 
trate did permit it and the parties 
entered into a compromise fur settling 
their longstanding disputes. It is to be 
observed that the complainant in that 
case, who is the respondent in this 
appeal, was also accused under S. 325. 
The parties settled their longstanding 
disputes by executing the documents and 
by payment of money in cash. 

We think that under the circumstances 
the decree of the lower Appellate Court 
is correct and this appeal must be dis- 
missed, but without costs as the respond- 
ents do not appeal. 

V.B./R.K. 

Appeal dismissed, 

A. 1. R. 1916 Calcutta 918 

JENKINS, C. J. AND HOLMWOOD, J. 

Amrita Lal Kundu — Judgment-debtor 
— Petitioner. 

v. 

Anukul ChaTvdra Das — Decree-holder 
— Opposite Party. 

Civil Rule No. 694 of 1915, decided on 
30th August, 1915, against the Order of 
Sm. 0 . C. Judge, Howrah, dated 19th June, 

1915- 

(a) Company — Voluntary Liquidation — Attach- 
ment prior to liquidation — Property does not 
vest in liquidator— Provincial Insolvency Act. 

The property of a limited liability company 
attached before its liquidation does not vest in 
the liquidator. The powers of the liquidator 
differ in this respect from those of the Receiver 
of an insolvent’s estate in whom the property 
vests under the Provincial Insolvency Act. 

[P. 919. C, 2.] 

(b) Company^Voluntary liquidation— Attach- 
ment^ prior to liquidation — Sale — Proceeds must 
be distributed in manner laid by Civil P. C 
(1908), S. 73. 

The proceeds of a sale held in pursuance of 
the attachment of property of a limited liability 
company, prior to its liquidation, must be dis- 
tributed in the manner provided for by S. 730 
of the Civil Procedure Code. [P. 919, c, j j 

Jnanendra Nath Sarkar and Bhupendra 
Aath Basu — for Appellant. 

Bamani Mohan Chatterjee — for Respon- 
dent. 


Facts will appear from the following 
petition of the liquidator : — 

“ I. That the Howrah Engineering 
Co., Limited, is a company with limited 
liabilities registered under the Indian 
Companies Act, having its registered office 
at No. 26, Benares Road, Salkea, Howrah. 

2. That the said company had been 
doing its business tolerably well, when on 
account of the war it began to suffer losses 
and to keep up the work going it borrowed 
Rs. 6,000 from Babu Birbhadra Chandra 
Roy Choudhury after executing a mort- 
gage-bond in his favour with possession. 

3. That the work of the company went 
on as before and a clerk looked after the 
business of the company on behalf of the 
said mortgagee Birbhadra Babu. 

4. That one Anukul Chandra Das got 
a decree against the company for a sum 
of Rs. 300 in the Court of the Small 
Causes at Howrah and in execution of the 
said decree attached and removed some 
of the working machineries of the said 
company to Court, thus stopping the 
work of the company. 

5. That thereupon the said company 
at an extraordinary meeting of the 
shareholders of the company passed 
a resolution for voluntary winding up 
of the said company, and the said reso- 
lution was confirmed on the isth of 
May, 1915 and your petitioner was 
appointed liquidator therefor under the 
Indian Companies Act, VH of 1913. 

6. That in the meantime the mortga- 
gee who had filed a claim in the above 
execution case withdrew it on the appoint- 
ment of the liquidator in respect of the 
assets of the said company. 

7 ’ That thereafter on the 29th May, 

19 1S1 your petitioner as liquidator with 
respect to the assets of the said company 
filed an application before the learned 
Small Cause Court Judge, Howrah, in the 
above execution case, to the effect that 
the Howrah Engineering Company having 
gone into liquidation your petitioner was 
appointed liquidator and as such under 
the Indian Companies Act, VII of I 9 i 3 » 
he was entitled to have possession of all 
the properties belonging to the company 
including those brought in Court in exe* 
cution of decree against the company, 
and prayed for release of the machineries 
that were then in the Howrah Court. 

8 . That thereupon the learned Judge 
fixed the hearingof the above applicatio 

on the 19th June next, and your petitioz^e 
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made on 31st May a further application 

praying for the postponement of sale till 

the hearing of the application. 

9. That on the 19th of June, the date 
fixed for hearing the application, your 
petitioner filed an application for time 
accompanied by the receipt granted by 
Registrar of the Joint Stock Companies 
to file Registrar’s Certificate of liquida- 
tion of the aforesaid company ; but the 
learned Judge dismissed the application 
for time, remarking that he would hear 
the arguments of your petitioner’s Vakil 
on the assumption that such a certificate 
was filed but ultimately rejected the 
other petitions also dated the 29th and 
31st of May last, by his order dated the 
19th of June, r9i5. 

That your petitioner being aggrieved 
by the aforesaid orderof the learned 
Small Cause Court Judge, dated the 19th 
June, rg 15, begs to move this Hon’ble 
Court on the following amongst other. 


Grounds. 

. ^ that the Court below acted 
without jurisdiction in dismissing the 

application for time under the circum- 
stances set forth above. 


Court below acted with- 
out jurisdiction in dismissing your peti* 

®PP*^cations. dated the 29th and 

31st May, praying for release of the goods 
contrary to the provisions of the Indian 
'-ompames Act, VII of 1913. 

3. For that the Court below failed to 
exercise the jurisdiction vested in it by 
the Companies Act 


that in view of the Ss. 171 
5 of the Indian Companies Act, VI 

tion^; had no juris 

execution 

and to hold sale thereunder, 
have Court below ough 

before thfr ^^cree-holderto ap 
bis decree settleme 

Rule iiiust discharge 

clear; 

of iurisHiof- ^Part from any d< 

ThT' of cTvirP, 

pass an order in^alour of 

been to 

been to a certain degree based upoi 


idea that the property of the company 
vested in the liquidator. It is better that 
that idea should be at once removed. I’he 
liquidator of a company ditTers in this 
respect from the Official Assignee in that 
the property of the company does not vest 
in him. I am of course leaving out of 
consideration the possible vesting of the 
property of an unregistered company , 
under a vesting order. 

The opposite party will get his costs of 
this Rule. W'e assess the hearing fee at 
one gold mohur. 

V.B./R.K. 

Rule discharged. 
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Chapman and Roe, JJ. 

Sumanta Dhupi and oi/iers— Appel- 
lants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 552 of 1915, 

decided on 31st August, 1915, against 

the Order of Sessns. Judge, Noakhali, 
dated r I th May, rQ 1 5. 

U) Indian Penal Code (45 of 1860), S. 201 
— Pnncipal— ConvictioD of. 

A principal cannot be convicted as an acces* 
sorv after the fact. [P. 920, C. 2‘j 

fbjiod'an Penal Code (45 of i860), Ss. 20l 
wid ^—Accused whether guilty of murder not 
defmit^Mere suspicion is no bar to conviction 
under S. 201. 

Where it Is impossible to say definitely, 
however strongly it might be suspected, that an 
accused was guilty of murder, mere suspicion is 
no bar to a conviction under S. 201. 

/- \ 1 ^ C. 2.] 

(45 of 1860), Ss. 201 
j** j ^^~b4urder — That accused disposed of 
dead body accepted as proved fact— Accused 
proved beyond doubt to be actual principals 
j^esent at murder and taking part in murder — 
They cannot be convicted of minor offence of 
causing evidence of murder to disappear. 

But if in a case of murder it be accepted as 
a proved fact that the accused before the Court 
disposed of a dead body and if the acceptance 
of that fact completes the chain of circum- 
stantial evidence which proves beyond doubt 
that the accused were actual principals present 
at the murder and taking part in the murder, 
they cannot be convicted of the minor offence 
of causing evidence of the murder to disappear, 
even though by an error of the Judge or by a 
misconception of the position by the Public 
Prosecutor the charge of murder is subsequently 
withdrawn. [P. 920, C. 2 & P. 921, C. i.l 

(d) Criminal trial— Procedure— Alternative 

mdictmento 

Per Chapman^ J . — It is unsatisfactory to have 
an alternative indictment, one count charging 
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the accused as principal and the other as acces- 
sory after the fact. 

A-tulya Chdvcin Boss — for the Crown. 

Roe, J. — The facts of this case as set 
forth in the judgment of the learned 
Sessions Judge are as follows: — On the 
3rd February one Girish Kahar dis- 
appeared and was never seen again alive. 
On the 1 2th February a dead body was 
found in pond which appears to be an 
overflow from a tidal river. The body 
was lying under three feet of mud and on 
it was a heavy ladder. It was so far 
decomposed that the Medical Officer 
who held the post mortem examination 
was unable to give any cause of death : 
but from its clothing it was identified as 
the body of Girish by his relations. As 
soon as the body was discovered, a first 
information was lodged before the Police 
in which it was stated that the undoubted 
cause of the killing of Girish Kahar w’as 
that his cousin was an idiot and that his 
wife Nandarani was an immoral woman, 
her chief visitors being Sumanta Dhupi 
and Bhagwan Dhupi, two of the accused 
now before us, and that Girish was an 
obstacle to these intrigues. After investi- 
gation two other Dhupies, Bharat Dhupi 
and Pyari Dhupi, were arrested by the 
Police and were brought before the Deputy 
Magistrate for the recording of state- 
ments which for the purpose of the present 
case it is not necessary to consider. It 
is sufficient to say that they are not 
admissible in evidence against the two 
accused Sumanta and Bhagwan. Evidence 
was placed before the Committing 
Magistrate to the effect that from the 
condition of the rice in the stomach of 
the deceased he must have died three or 
four hours after his last meal, which was 
taken at 6 P.M. A number of witnesses 
gave evidence that they saw Sumanta 
and Bhagwan, Pyari and Bharat between 
6 and 8 P. M. loitering near the house of 
Girish and two boatmen saw Sumanta 
the same night at ii P.M. with two 
other men at a spot a short distance 
from the place where the body was found. 
The men that they saw were muddied to 
the waist. Other witnesses saw Sumanta 
and Bhagwan about midnight returning to 
their homes with mud upon their legs. 
Upon this evidence the four accused 
Sumanta, Bhagwan, Bharat and Pyari 
were committed to the Sessions Court 

under Ss. 302 and 201, Indian Penal 
Code. 


On the case coming on for trial it was 
at once evident that it would be illegal to 
try both these offences together. Accord- 
ingly the charge under S, 201, Indian 
Penal Code, was first investigated, the 
charge under S. 302 being postponed for 
future consideration. 

The facts as found by the Sessions 
Judge amount to this, that the Medical 
Officer is wrong in his deductions from 
the digestion of the food in the stomach 
of the deceased as to the exact hour of 
his death. That hour would more rightly 
be fixed at between 7 and 8 P.M. The 
Sessions Judge finds on the evidence that 
it is conclusively proved that Bhagwan 
and Sumanta disposed of the body of 
Girish by sinking it in the pond. He 
finds that it is conclusively proved that 
Girish was murdered between 7 and 8 P.M. 
on the night of the 3rd February. He is 
satisfied that Sumanta and Bhagwan had 
a sufficient motive for killing him. He 
finds that they were loitering near the 
house of Girish at the exact hour of the 
murder. On these facts he has convict- 
ed them under S. 201. 

S. 201 is an attempt to define the 
position known in England as that of an 
accessory after the fact. It is settled law 
that a principal cannot be convicted as 

an accessory after the fact. The learned 

Judge recognises this. His argument is 
that the evidence on the record is insuffi- 
cient to justify him in saying definitely 
that either Sumanta or Bhagwan was 
actually guilty of the murder and that 
therefore, there is no bar to their trial 
under S. 201. I have considered care- 
fully the opinion of many learned Judges 
upon this section, particularly the opinion 
of Jardin, C, J., and Ranade, J., in the 
case of Queen-Empress v. Limbya (i). I 
accept with confidence the rule laid 
down in that case that, where it is im- 
possible to say definitely, however 
strongly it might be suspected that an 
accused was guilty of murder, mere 
suspicion is no bar to a conviction under 
S. 201. But I am satisfied that if it be 
accepted as a proved fact that the 
accused before the Court disposed of a 
dead body and if the acceptance of that 
fact completes the chain of circumstantial 
evidence which proves beyond doubt that! 
the accused were actual principals present! 

(i) Unreported Cr. Case Bom. H. C. R. 189 

at p. 799, 
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at the murder and taking part in the 
murder, they cannot be convicted of the 
minor offence of causing evidence of the 
murder to disappear, even though by an 
error of the Judge or by a misconception 
of the position by the Public Prosecutor 
the charge of murder is subsequently 
withdrawn. 

We must take it as a fact conclusively 
proved that the accused on the night of 
the murder of Girish disposed of his 
dead body. We must take it that before 
any investigation had been made by the 
Police Sumanta and Ehagwan were 
clothed with a motive for the murder. 
We must take it as proved beyond dis- 
pute that the murder was committed 


between 7 and 8 p.M. and that between 
7 and 8 P. M. Sumanta and Bhagwan 
were seen by numerous witnesses loitering 
near the house of the deceased. If all 
these facts are accepted as being conclu- 
sively proved, it is beyond question that 
they amount to a chain of circumstantial 
evidence amply sufficient to justify the 
conviction of the accused as principals. 
If we accept the facts found the appel- 
lants were certainly principals. If we do 
not accept the facts found they are on 
merits of the case not guilty. There 
IS m this case no escape from that posi- 

/The appellants Sumanta Dhupi 
and Bhagwan must be acquitted. 

Vith regard to Pyari Dhupi there are 
two flaws in his conviction. In the first 
p ace on the facts found by the Sessions 

was to tie the body 
o Irish to a ladder. In one part of his 

juagmenthe says that it is not shown for 

certain whether Girish was dead when he 

ladder. In another part 
ot ms judgment he says that Pyari help- 
o tie the body to the ladder because 
of ,^^used. Accepting these findings 
n in the first place, that 

certo* assistance it is not 

‘offence of murder had 
if second place, 

bodv ladder to the 

deceased to avoid being 

in assisted 

tion of body with the inten- 

the murderers. 

the ^ opinion that 

and released^ should be acquitted 

lanu ^**!*?’ ^ appel- 

decirA acquitted and released. I 

esire, however, to guard myself from 


saying what my opinion would be if this 
case weie one of first impression. I 
consider that I am bound by the decision 
of Torap Ali v. Qiuen-Empress (2). 1 am 

unable to distinguish the facts of the 
present case from the facts of that case. 
The Crown might well consider in a case 
of this kind which charge to prove and 
proceed upon that charge alone. It is 
unsatisfactory to have an alternative 
indictment, one count charging the 
accused as principal and the other as 
accessory after the fact. 

V.B./K.K. 

Appeal allowed. 

(2) (1S95) 22 Cal. 63S. 
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Greavks and Walmsi.kv, JJ. 

Sital Prasad — Petitioner. 


V. 

Emperor — Opposite Party. 

Ciiminal Revn. No. ii68 of 1915. 
decided on 4th November, 1915, against 
the Order of Dist. Magte.. Monghyr. dated 
8 th July, 1915. 

(a) Criminal P. C. (5 of 1898), S. IO 8 O)— 
Intention to promote or attempt to promote 

enmity or hatred not necessary — 
likelihood to promote feelings of enmity or 
hatred sufficient. 

To justify an order under S. 108 O) of the 
Criminal Procedure Code, it is not necessary to 
find that there was an actual intention to 
promote or attempt to promote feelings of 
enmity or hatred between different classes of 
His Majesty’s subjects; it will be sufficient when 
It is found that there are words in the leaflet 
or matter complained of which were likely to 
promote feelings of enmity or hatred. 

. [P. 922. C. 2.] 

(b) Indian PenalCodo(45 of 1860), S. 1S3.A— 
Essential ingredients explained. 

06 iier dictum.^To constitute an offence 
under S 153-A, Indian Penal Code, there must 
clearly be an intention to promote or attempt 
to promote feelings of enmity or hatred 
between different classes of His Majesty’s 

subjects. [P. g22, c. I.] 

Dasarathi Sanyal^ Siva Nandan Boy 
and Bajendra Prasad — for Petitioner. 

5 . Ahmed {Deputy Legal Bemembrancer) 
— for the Crown. 

Judgment.— The petitioner in this 
case has been bound down under 
S. 108 (6), Criminal Procedure Code. 
We granted a Rule calling on the District 
Magistrate to show cause why the order 
should not be set aside, on the ground 
that upon the true construction and 
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interpretation of the leaflet as a whole 
the Court below ought to have held that 
it does not contain any matter the 
dissemination of which is punishable 
under S. 153-^, Indian Penal Code, 
which necessitates there being an inten~ 
tion to promote feelings of enmity or 
hatred. On behalf of the petitioner it 
was contended that even if the matter 
or some of the matter contained in 
the leaflet was likely to promote 
feelings of enmity or hatred, there 
could be no order made under S. 108, 
unless the Court was satisfied that 
there was an intention in using the 
words of the leaflet to promote or 
attempt to promote feelings of enmity or 
hatred ; and we were referred to Joy 
Chandra Sarkar v. Emperor {i)\s an 
authority that for a conviction under 
S. 153-A there must be a deliberate 
attempt to excite class against class and 
an intention to create enmity. We were 
also referred to the case of Jaswant Rai 
v. Emperor (2), which lays down that 
to constitute an offence under S. 1S3-A 
there must be an intention to promote 
feelings of enmity and hatred. We were 
further referred to two English cases, Reg 
v. Sullivan (3) and R. v. Burns (4), cases 
under the English Common Law, which 
were cited before us as authorities for 
the proposition that to constitute an 
offence under S. 1S3-A, which is said to 
be founded upon the principles of the 
English Common Law, there must be 
intention. The only case to which we 
were referred which is an actual decision 
under S. 108 (6), Criminal Procedure 
Code, is the case of XJ, Ehammaloka v 
Emperor (5). It is a case decided in the 
Lower Burma Chief Court by a single 
Judge and he without ambiguity lays 
down the proposition that to justify an 
order under S. 108 (h) there must be an 
actual intention to promote or attempt to 
promote feelings of enmity or hatred. 

Our view of the section is at variance 
with this decision. We think that 
although to constitute an offence under 
S- IS3-A, Indian Penal Code, there must 
clearly be intention, different considera- 
tions arise with regard to the provisions 
S. 108 (6), Criminal Procedure Code. 


(1) (1911) 38 Cal. 214S10 I. C. 94S. 

(2) (IQ07) lo P. R. 1907 Cr.=5 Cr. L, T. aiq 
} 3 ) (1868) II Cox. C. C. 44. 

(4) (1886) 16 Cox. C. C. 3 SS. 

(5) (iQn) 10 I, C. 789. 


It is true that the words of the section 
are 

any matter the publication of which is 
punishable under S. IS3-A, Indian Penal Code.” 

But in our view in order to justify an 
order under S. 108 (^), one has only got 
to find that there are words used in the 
leaflet or matter complained of which are 
likely to promote feelings of enmity or 
hatred ; and once one has got those words 
present, there is no necessity for finding 
intention as would be necessary if the 
person was placed under his trial under 
S. IS3-A. If this were not so, there would 
be no necessity for S. 108, Criminal Proce- 
dure Code, as proceedings would be taken 
under S. iS3-A, Indian Penal Code. The 
result is that we have simply got to look 
to the actual words of the leaflet to see 
if there are words which in our opinion 
are likely to promote feelings of enmity 
or hatred. The leaflet as a whole is 
designed to call backsliders from the true 
Hindu faith to a sense of their misdeeds. 

If the words of the leaflet had been con- 
fined to this, there would have been 
nothing in respect of which the petitioner 
before us could have been bound down 
under S. 108, Criminal Procedure Code. 
But it seems to us that when we 
read the leaflet we find that there are 
passages which go far beyond the object 
above-mentioned, if that had been the 
only object. For instance, there was no 
necessity to refer, as the pamphlet does, 
to members of the Mahomedan faith as 
beef-eaters and destroyers of the Vedas 
and the Shastras. The passage which 
specially seems to us unnecessary for the 

alleged purpose of the pamphlet is as 
follows : 


Is It proper to observe the festivals and the 
religious observances of a religion on the basis 

of our temples have been 
pulled down and the images of our gods and 
goddesses have been burnt for heating hamams 
for providing hot baths, many places of pilgrim- 
age have been destroyed for the construction of 
mosques (and mosques built on the sites), crores 
of beneficial cows have been killed and crore.^ 
of Ignorant widows or orphans and the helpless 
are deprived of (degraded from) their religion 
by misleading and enticement.’* 


These facts may be true historically or 
not, and in the history of any country or 
of any community or religion there are 
passages which are best left unrecalled. 
It seems to us, therefore, that in this and 
other passages of the pamphlet there are 
words which are likely to promote 
feelings of enmity or hatred between 
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Hindus and members of the Mahomedan 
religion. Having regard to this we 
consider that the order made by the 
District Judge of Monghyr binding down 
the petitioner was rightly made. 

The Rule, is, therefore, discharged. 
V.B./R.K. 

Rule discharged. 
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Mookerjee and Roe, JJ. 

Prasanna Kumari Debi — Judgment- 
debtor— Appellant. 



Sris Chandra Majumdar and others — 
Decree-holder — Respondents. 


Appeal No. 592 of 1913, decided on 
24th May, 1915, from the Appellate 
Decree of Dist. Judge, Dacca, dated gth 
August, 1913. 

(•) Eiecation — Decree — Variation — Execut- 
ing Coart cannot vary decree whether on 
contest or on consent. 


A decree whether after contest or on consent 
must be executed as made, and cannot be varied 
by the execution Court in the light of subse- 
quent events. 13I. C. 719: (1895) 2 Ch 273; 

[P. 923. C. 2.] 

A decree-holder, who by a consent decree was 
allowed a path way of a certain width towards 
the east of the westernmost boundary of the 
land then in possession of the judgment-debtor, 
is not entitled, on the western boundary having 
been subsequently encroached upon by a tres- 
passer, to have the decree executed according 
to the possession of the judgment-debtor at the 
time of execution. [P. 924, C. i.j 

(b) Decree^Compromise — Validity — Validi* 
ty of consent stated. 


^ decree has precisely as muc 

validity as and no greater validity than the agre< 
ment between the parties which receives judici* 

[P. 923. C. 2. 


^v)arka Nath Chuckerbutiy and Komes 
Ohmidra Sen — for Appellant. 

Brojendra Nath Chatferjee — ior Res- 
pondents. 


Mookerjee, J, — This is an appeal by the 
]u gtnent-debtor against an order made in 
proceedings in execution of a consent 
ecree dated the 12th January, igoi. 

®jJ®^p®^dents sued the appellant for 
es abashment of their alleged right of 
way over a tract of land towards the 

During the pendency 
of the suit the parties came to terms 

was made by consent, 
he substance of the decree was that 
the respondents were allowed a path way, 


Iwo-and-a-half cubits wide, (eighteen 
inches to the cubit) towards the east of 
the westernmost boundary of the land 
then in possession of the appellant, 'i'he 
decree specilied, in the alternative, that 
if, on a future occasion, the t/iak map 
was relayed, the way would lie towards 
the east of the thak line, that is, the 
western boundary of the way would coin- 
cide with the thak line, which, it was added, 
was proof of the title and possession of 
the appellant. But though this decree 
was made on the r2th January, 1901, 
the decree-holders did not prosecute 
their successive applications for execu- 
tion to the final stage of delivery of 
possession ; four applications were 
practically infructuous, and the present 
application was made on the nth Janu- 
ary, 1913, that is, on the last day of the 
twelfth >ear from the date of the 
decree, within which application for 
execution is permissible under S. 48 
of the Civil Procedure Code. A 
conti'oversy has now arisen between the 
parties as to how this decree is to be 
executed. The decree-holders contend 
that they are entitled to have the decree 
executed according to the present posses- 
sion of the appellant. They have been 
driven to put forward this contention, 
because during the dozen of years that 
have elapsed since the decree was made, 
persons not bound by the decree have 
encroached on the land over which the 
way, if demarcated according to the 
possession of the appellant in 1901, 
would lie. The Court of first instance 
gave effect to the contention of the 
decree-holders and that order has been 
affirmed on appeal by the District Judge. 
In our opinion, this view is manifestly 
incorrect. 

The decree must be executed as made, 
and cannot be varied by the execution 
Court in the light of subsequent events : 
Madan Mohan Nath Sahi v. B/iikhar 
Shahu (i). This principle applies with 
special force to a consent decree of the 
description now before us. As was well 
observed in Huddersfield Banking Co., 
Ltd. V. Henry Lister & Son, Ltd. (2), a 
consent decree has precisely as much 
validity as and no greater validity than 
the agreement between the parties which 


(1) (1912) 15 I. c. 719. 

(2) (1895) 2 Ch. 273 = 64 L. J. Ch. 
12 R. 331. 


924 Calcutta 


Safar Ali V . Mohesh Lal (Coxe, J.) 1916 


[receives judicial sanction. Here the 
agreement between the parties was that 
the defendant (now judgment-debtor- 
appellant) would allow the plaintiffs (now 
decree-holders-respondents) a path way 
according to the title and possession as 
they existed at the time when the agree- 
ment was made. The Court gave effect 
to this arrangement and the decree- 
holders are entitled to the full benefit 
thereof, but to nothing beyond. Yet they 
have made no attempt to establish by 
evidence how the possession stood at the 
time of the decree and have, on the other 
hand, claimed, contrary to the decree, a 
way according to present possession. In 
this view, the Court would be amply 
justified to dismiss the application for 
execution. But we are prepared to give 
the decree-holders the alternative relief 
contemplated by the decree, specially 
as the judgment-debtor does not object 
to the adoption of that course, namely, 
that the way should run towards the east 
of the western thak line, as relayed by the 
Commissioner. No exception was taken 
to the report of the Commissioner by the 
decree-holders ; an objection was, no 
doubt, preferred by the judgment-debtor, 
but it was subsequently abandoned. 
Consequently the position is that the 
decree-holders may be given a path way 
towards the east of the thak line ; the 
breadth of the way will be two and a half 
cubits and eighteen inches will be taken 
as the measure of a cubit. If, when the 
way is demarcated, it is found to run 
over land which has been obstructed by 
the judgment-debtor herself, the obstruc- 
tion will be removed. But if the obstruc- 
tion has been erected by persons who are 
strangers to the decree and are not 
bound thereby, the decree-holders must 
be left to their remedy against such 
persons by a suit properly framed for 
the purpose. It has been pressed upon 
us very earnestly on behalf of the 
respondents that this view is likely to 
embarrass the decree-holders. We are 
not satisfied that there will be any real 
hardship to them ; but if there is any, 
they themselves are entirely to blame for 
the result of their inaction during a 
period of more than twelve years after 
the decree. 

The result is that this appeal is allow- 
ed, the order of the District Judge set 
aside and an order made in terms of this 


judgment. Each party will pay his own 
costs throughout these proceedings. 
V.B./R,K. 

Appeal allowed ; Decree modified. 
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Sharfuddin and Coxe, JJ. 

Safar Ali and others — Defendants — 
Appellants. 

v. 

Mohesh Lal Ghowdhury and others — 
Plaintiffs — Respondents. 

Appeal No. 3083 of 1911, decided on 
8th March, 1915, from the Appellate 
Decree of Dist. Judge. Purneah, dated the 
8th August, 1911. 

(a) Evidence Act (1 of 1872), S. 65— Non-pro- 
duction of registered sale-deed — Secondary 
evidence not admissible. 

A person to whom property has been sold by 
a registered deed, cannot, when that deed is not 
produced, adduce any evidence of the sale to 
prove his title without laying a foundation for 
the admission of secondary evidence with respect 

IP. 925. C. I.] 

(b) Practice— Pleadings— Plea of estoppel not 
put in issue cannot be raised in argument. 

A question of estoppel, which ultimately 
depends on questions of fact, unless put clearly 
in issue, cannot be raised in argument. 

/ V — . fP. Q2C, C. 2.1 

^ (c) Evidence Act (1 of 1872), S 65 (b)— Admis- 
sion by vendor as to sale^Secondary evidence — 
Admissibility. 

An admission by a vendor as to sale of immov- 
able property in favour of vendee cannot be 
admitted as secondary evidence in the absence of 
conditions mentioned in Clause (<5) of S. 65 of 
the Evidence Act. (P. ^2$, C. i.J 

(d) Contract* Stranger* Transaction void- 
able— Stranger not entitled to question. 

Obiter dictum . — When a transaction which is 
voidable is admitted by the person who is entitled 
to avoid it, it cannot be questioned by a third 

tp. 925. c. I.J 

Jogendra Nath Mookerjee — for Appel* 
lants. 

Jyotish Chandra Hazra — for Respon- 
dents. 

J. — The land in suit in this case 
originally belonged to one Bado Mondol. 
He died leaving three sons, Kalu, Talewar 
and Akal, It has been found that they 
succeeded to equal shares in the property 
and that the shares of Talewar and Akal 
have come to the plaintiffs, although 
\Arithin these shares there is one share, 
namely, one-sixth which the defendants 
held as under-tenants. The share of 
Kalu has come to the defendants. 
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The defendants appeal and on their 
behalf it is argued that the plaintiffs’ 
title has not been proved to the one-third 
share of Talewar. 

This contention, in my opinion, must 
succeed. It is proved that the share of 
Talewar came ultimately to Giridhari Lal 
and it is said that he sold it to the 
plaintiffs by a registered deed. That 
deed, however, is not produced and so 
far as we know, no foundation has been 
laid for the admission of any secondary 
evidence with respect to it. It appears 
to me, therefore, that no evidence of that 
sale can be adduced under S.giof the 
Evidence Act and that being so, the 
plaintiffs’ title to that share must be 
regarded as not proved. 

The Courts below have held that this 
defect is cured by the fact that Giridhari 
Lal supports the plaintiffs. That, how- 
ever, does not justify secondary evidence 
of the document against the defendants 

under S. 65, Clause (6), of the Evidence 

Act. 

Reference has been made to the case 
^ckal Ram v. Raja Kazim Husain 
Khan (i). That case, however, has no 
application. The principle laid down in 
that case, if I understand it aright, is 
that when a transaction which is voidable 
ts admitted by the person who is entitled 

it cannot be questioned by a 
third party. But certainly that case 
cannot, in my opinion, be invoked practi- 
ca y to repeal S. 54 of the Transfer of 
^t-t and S. 91 of the Evidence 

It has been suggested that we should 
&tve the plaintiffs another opportunity 
c producing this deed. Seeing, how- 
ever, that the case was instituted in 
1909 and that the absence of this deed 
«as been commented on by both the 

^ certainly do not think 
a the plaintiffs should have another 
c ance of producing a document which 
ey were too negligent to file at the 
proper time. This point, therefore, must, 
jn my opinion, be decided in favour of 
the appellants. 

second point taken is that the 
fk are estopped from questioning 

the defendants’ rights. Apparently Akal 
i-al on the same day sold one-third share 
0 one Gora Lal Sahu under whom the 


plaintiffs claim and another one-third 
share to Isak Lal under whom the defend- 
ants claim ; and the kobala of Isak I.al is 
recited in that of Ciora Lal and vice versa. 
It is, therefore, contended that the plain- 
tiff who claims under Gora Lal cannot 
dispute the kobala in favour of Isak Lal. 
I his contention, however, appears to me 
quite untenable. It is evident from the 
judgments of the Courts below that this 
question^ of estoppel was never put in 
issue. 1 Jiere appears to be nothing to 
show that the position of Ealu was in any 
way affected by the execution of this 
kobala in favour of Gora Lal. 'I’he 
learned Vakil who appears for the appel- 
lants is unable to assure us that there is 
any evidence that Isak Lal would not 
have bought the land covered by his 
kobaia if the kobala in favour of Gora 
Lal had not been executed. The main, 
element, therefore, to justify a plea in' 
estoppel is wanting; and further it is' 
evident that a plea of this nature, which! 
ultimately depends on questions of fact,! 
ought to be put clearly in issue. | 

Thirdly, it is contended that the defend- 
ants are entitled to retain possession of 
the land ^zraiyats. This, however, does 
not appear to have been seriously 
contested in the Court below. The Judge 
says : 

“ The defendants Nos. 1 to 4 were also under 
tenure holders, but only in respect of the 
2-annas 8-pics share of which they had taken 
settlement from Mohan Lal under xhe hibuhat." 

It was argued that the position of the 
defendants with respect to the lands 
which they cultivated personally was 
different from their position with respect 
to the lands which they let to tenants. 
But this is clearly erroneous. Their title 
to these lands was precisely the same and 
if it failed with regard to the tenanted 
lands, it must also fail with regard to the 
cultivated lands. 

The appeal will, therefore, be partly 
decreed and the suit will be dismissed 
with respect to the hd share said to have 
descended from Talewar. Otherwise the 
decree of the lower Court will be confirm- 
ed. Having regard to the proportion of 
success, we PASS no order as to costs. 

Sharfuddin, J. — I agree. 

V,B,/R.K. 


I. A. n3°(P. c!)/"- = 


Appeal partly decreed. 
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Fletcher and Teunon. JJ. 

Moheswar Panda and Plaintiffs 

— Appellants. 

V. 

Sundar Narain Pattanaik and others 

Defendants— Respondents. 

Appeal No. 3449 of 1912, decided on 
2ist Aprils from the Appellate 

Decree of Sub-Judge, 2nd Court. Midna- 
pur, dated 19th August, 1912. 

EWdence Act (1 of 1872). Ss. 13 (a) and 32 (7) 
—Admissibility of unprobated privileged will 
depend upon the proof of execution by one 
attesting witness. 

Documents alleged to be unprivileged wills, 
which have not been admitted to Probate, are 
not admissible in evidence under Ss. 13 (a) and 
32 (7) of the Evidence Act, except on proof by 
one of the attesting witnesses that they have 
been executed in accordance with S. 50 of the 
Succession Act. [P. 926, C. 2.J 

Mahendra Nath Ray and Jyotis Chandra 
Hazra — for Appellants. 

Biraj Mohan Majumdar~tox Respon- 
dents. 

Judgment. — This is an appeal by the 
plaintiffs from the judgment of the learn- 
ed Subordinate Judge of Midnapore, 
dated the 19th August, 1912, reversing 
the decision of the Munsif of Contai. 
The points which have been raised in the 
appeal concern only to the manner in 
which the learned Judge of the lower 
Appellate Court dealt with certain por- 
tions of the documentary evidence that 
had been admitted by the Munsif. 

The first document which has been 
dealt with in this appeal is a partition 
decree (Exhibit B), that is, a decree in a 
partition suit between the first defendant 
and his brothers. The learned Judge in 
the lower Appellate Court remarks that 
the partition decree is hardly admissible 
in evidence. The qualification of the 
word ‘ admissible ’ by ‘ hardly ’ shows 
that the learned Judge did not reject that 
evidence altogether. That appears to be 
clear from the rest of the judgment where 
he proceeds to an analytical examination 
of the decree. It is stated that the 
learned Judge is wrong. We have not got 
a copy of the decree and we cannot say 
that the result which the learned Judge 
considered to be perfectly clear is wrong. 
There is nothing in the face of the judg- 
ment to show that the result arrived at 
by the learned Judge is wrong and that 
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arrived at by the Munsif is right. W'e, 

therefore, decline to interfere on that 
account. 

The next point urged is that the learned 
Judge of the lower Appellate Court 
refused to consider two wills that had 
not been admitted to Probate but had 
been admitted in evidence by the Court 
of first instance. The learned Judge 
refused to admit these documents on the 
ground that they had not been admitted 
to Probate. It is stated that these docu- 
ments though not proved are admissible 
in evidence under the provisions of 
Ss. 13 (a) and 32 (7) of the Indian Evid- 
ence Act. In order that a document can 
be admissible in evidence under S. 32 (7), 
the document must amount to a trans- 
action. The question is, do these two 
alleged unproved wills amount to a trans- 
action. hirst of all, the evidence in this 
case does not satisfy the provisions of 
S. 50 of the Indian Succession Act, The 
will has not been proved to have been 
executed in the manner stated therein. 
Therefore these two documents do not 

unprivileged wills and under 
the provisions of the law the learned 
Judge in the Court of first instance ought 
not to have admitted them, which are 
alleged to be unprivileged wills, except on 
by one of the attesting witnesses 
that the documents had been execut- 
ed m accordance with the Statute, 
namely, S. 50 of the Indian Succes- 
sion Act. That being so. the docu- 
ments ought not to have been admitted 
in evidence as they do not amount to 
a transaction within the meaning of 
S- 32 (7). Every statement that a person 
makes on a piece of paper is not entitled 
to be admitted in evidence under the 
provisions ofS. 32 (7) of the Indian 
Evidence Act ; what is admissible has 
already been extended and includes not 
only public but private rights ; and 
further extension would lead to trouble. 

That being so, the result arrived at by 
learaed Judge of the lower Appellate 
Court is correct, though our reasons for 
amving at that result are somewhat 
different from that of the learned Judge. 

The present appeal, therefore, fails and 
must be dismissed. 

V.B./R.K. 

Appeal dismissed. 
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WOODKOFFE AND RICHARDSON, JJ. 

Madan Mohan De Sarkar and others — 
Plaintiffs — Appellants. 

V. 

Bebati Mohan Poddar and others — 
Defendants — Respondents. 

Appeal No, 2797 of 1912, decided on 
i2th March, 1915, from the Appellate 
Decree of Dist. Judge, Dacca, dated 
3rd July, 1912. 

(a) Civil Procedure Code (5 of 1908), S. 64~ 
Obligations incurred in respect of property prior 
to attachment not affected. 

The provision of S.64, Civil Procedure Code, 
is for the protection of a creditor against trans- 
actions subsequent to the attachment ; but 
obligations touching the property attached in- 
curred by the debtor prior to the attachment are 
not affected by it. [P. 927, C. 2.) 

(b) Civil Procedure Code (5 of 1908), O. 38, 
R. 10 — Scope of. 

There is no ground for holding that the pro- 
vision in O. 38, R. 10, Civil Procedure Code, is 
limited to rights in rem. [P. 928, C, 2.] 

(c) Civil Procedure Code (5 of 1908), S. 64— 
Contract of sale of property prior to attachment 
before judgment— Suit for specific performance 
of contract — Attachment did not affect right 
acquired. 

Where after a contract for sale of a property 
had been made by the debtor in favour of the 
defendant, the plaintiff attached the property 
before judgment and the property was then sold 
to the defendant in a suit for specific perfor- 
mance of the contract : 

Held^ that the defendant’s purchase must 
prevail against all claims of the plaintiff enforce- 
able under the attachment. [P. 928, C. 2.3 

Bash Beha/n Ghose^ Dwarka Nath 
Chakravarti and Kali Kinkar Chakra- 
varti — for Appellant. 

B. Ghakravartij Basanta Kumar Bose, 
^rendra Nath G^iha and Sures Chandra 
Das — for Respondents. 

Woodroffe, J. — The facts of this case, 
so far as they are relevant to the findings 
m the judgment, are these. The plaintiffs 
attached the disputed property before 
judgment on November 6th, 1895, pur- 
chased it at an execution sale on 19th, 
^Sust, 1897, and obtained symbolical 
possession on August, 20th, 1898. But 
on the 25th May, 1897, before the execu- 

k ^ ?• ’ defendants had purchased 

the disputed property by a kobala exe- 
cuted by the Court in pursuance of a 
wntract dated before the attachment. 
1 his contract was evidenced by the 
oayna patra, referred to in the judgment. 


dated the 19th August, 1895. It was 
followed by a suit for specific perlorin- 
ance, the decree in which was passed on 
the 30th January, 1 897. 'The io6a/a, which 
was executed by the Court in the suit for 
specific performance, was executed in 
pursuance of the aforesaid contract dated 
before the atiachment. J'he defendants 
obtained possession before the execution 
sale at w'hich the plaintiffs purchased. 

A number of questions have been argued 
in the lower Courts and before us. 
Though it is unnecessary, in the view that 
we take of this case, to go into all these 
questions 1 note them here. In the Jirst 
place, it was objected on behalf of the 
respondents that the appeal could not 
proceed in the absence of the heirs of the 
first respondent Rebati Mohan I’oddar, 
the appeal having been, according to the 
previous judgment, declared to have 
abated as regards that respondent. It 
was next contended that the attachment 
w'as invalid for the two reasons slated in 
the judgment of the lower Court, namely, 
first, by reason of the want of proof that 
the proceedings were formally in order ; 
and secondly, because S. 483 of the Civil 
Procedure Code had, it was contended, 
no application to an attachment of the 
present character by a mortgagee to 
realize his security. It was, however, 
argued and has in fact been held by the 
lower Court that even if there were a valid 
attachment the plaintiffs’suit was barred. 
It was contended on the one hand before 
us by the appellants that the period of 
12 years is to be reckoned from the date 
upon which the symbolical possession was 
awarded to the plaintiffs. And it is argued 
on behalf of the respondent that the 
limitation must run from at least the date 
when the defendants obtained possession 
in 1897 under the decree in the suit for 
specific performance, and that such 
possession must not be taken to have 
been, as is contended, possession on 
behalf of the judgment-debtor but a 
possession obtained on their own behalf 
by suit in invitum. 

The appeal must, in my opinion, be 
determined on one of the grounds on 
which the learned Judge has proceeded in 
the Court below and with which I now 
deal. It is true that under S. 64 of the 
Code alienations after attachment are 
void as against all claims enforceable 
under the attachment. On the other hand 
under the provisions of O. 38. R. 10 
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an attachment before judgment does 
not alfect the rights existing prior to 
the attachment. Now, it appears to 
me that a creditor can only attach the 
right, title and interest of his debtor at 
the date of the attachment and that he 
has no ground for complaining if prior to 
his attachment the debtor has created an 
obligation against him touching the 
property. The object of the provisions 
in S. 64 of the Code appears to me to 
secure to the creditor protection of his 
rights obtained by the attachment against 
all subsequent acts of his debtor, which 
may imperil his obtaining the fruits of his 
decree through the attachment which has 
been effected. I do not think that we are 
called upon to extend the provisions of 
S. 64 to cases which, it seems to me, 
were never contemplated by the section. 
After an agreement for sale the rights and 
duties of the seller were to receive the 
purchase-money and to execute the con- 
veyance. 

It has been argued by Dr. Ghose that 
creditors’ right in this matter is para- 
mount. This is so as regards all trans- 
actions subsequent to the attachment. But 
it does not seem to me that their right is 
paramount in the sense that the creditors 
are able to brush aside every obligation 
which may have been binding on the debtor 
prior to the date when the attachment was 
made. This would place them in a better 
position than the debtor whose property 
was attached. It is true that in this case 
the actual conveyance was executed after 
the attachment. But this was merely 
carrying out an obligation which was 
incurred prior thereto. It seems to me 
that if we are to hold that the plaintiff as 
a creditor can ignore the obligations 
incurred by the debtor, we should use the 
provision of S. 64 for a purpose which 
was not intended, that provision being 
for the protection of a creditor against 
transactions subsequent to the attach- 
ment. 

It may be noted here that before the 
plaintiff purchased the property at the 
execution sale he had had notice of the 
agreement to sell, having been previously 
impleaded in the specific performance 
suit to which I have referred. And some 
portion of the purchase*money was paid 
at the date of the agreement. 

It is said that the agreement created no 
interest in land itself. This may 

be so. But. neither did the attachment 


create any interest in the land and the 
purchase subsequently made at the 
auction-sale was later than the defend- 
ant’s purchase and subject, as I have 
said, to the notice of the agreement 
under which the defendant’s purchase was 
made. 

Therefore, it seems to me that the 
natural justice of the case demands that 
the defendants’ purchase should prevail. 

I do not see any ground for holding that 
the provision in O. 38, R. 10. is limited 
to rights in rem. The section does not 
say so, and the Judge has not so held. 

I agree with his conclusion that the 
defendants had a right to have the 
contract to sell specifically performed 
and that under S. 489, now corresponding 
to O. 38, R. 10, that right was not affected 
by the attachment. As he points out, 
the decree for specific performance was 
obtained and the sale completed before 
the attached property was sold to the 
plaintiff. Accordingly he held, and we 
think rightly, that in the circumstances of 
this case the defendants’ purchase must 
prevail. 

In this view of the case it is not 
necessary to enter into the other questions 
raised in the case. 

I would, therefore, dismiss the appeal 
with costs. 

Richardson, J. — I agree, upon the 
point which has been discussed, with the 
conclusion arrived at in the Court of 
Appeal below. 

V.B./R.K. 

Appeal dismissed 
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Fletcher and Teunon, jj. 

Jogendra Chandra Banerjee — Defendant 
— Appellant. 

V. 

Phani Bhushan Mookerjee and others — 
Plaintiffs Respondents. 

Appeal No. 2911 of 1911, decided on 
23rd March, 1915, from the Appellate 
Decree of Sub-Judge, Burdwan, dated 
27th July, igi I. 

I'^da Law — laheritaiice— .S’/rrV/Aiin inharited 
by femala hairs does Dot bacoma thaijr stridh^ft> 

jStridhan inherited by female heirs does not 
become the latter’s stridhan. The female heirs 
take only a Hindu woman’s estate in the 
property. 25 All. 468 (P. C.) ; 5 Cal. 222 & 
I? Cal. 9n, foil, [P.gag, C. l-l 
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Rasheendra Nath Sarkar and Baikuntha 
Nath Mitra for Dwarka Nath Mitra —for 
Appellant. 

Hemendra Nath Sen — for Respondent. 

Fletcher, J. — This is an appeal by 
the defendant No. 3 against the judgment 
of the learned Subordinate Judge of 
Burdwan modifying the decision of the 
Munsif. The suit was brought by the 
original plaintiff, Khantamoni Debi, for 
declaration of title to the property in suit. 

The defendant No. 2 was the son of 
the original plaintiff. The defendant 
No. I was a mortgagee under him and the 
defendant No. 3 was the purchaser in 
execution of the property under a decree 
founded on the mortgage in favour of the 
defendant No. i. 

The allegations in the plaint alleged 
that the properly formed the stridhan of 
Manikmani and passed on her death to 
her two daughters, the 2nd daughter’s 
share reverting on her death to the 
original plaintiff, her sister. This is the 
title set up in the plaint and on which 
the present suit must stand or fall. No 


case was set up in the plaint nor was any 
issue framed as to whether or not the 
original plaintiff had obtained a title to 
the property by adverse possession. The 
original plaintiff, some time before her 


death, executed a deed of gift in favou 
of her grandsons, the present plaintiffs 
the son and nephews of the defendan 
No. 2. The only question, therefore 
that arises on the pleadings and issues is 
assuming as the lower Appellate Gour 
has found that the property was Ihi 
stridhan of Manikmani, whether th^ 
plaintiffs are entitled to succeed in thi 
present suit. The law is not open U 
doubt that stridhan inherited by femalt 
fjj, does not become the latter’ 
sridhan. The female heirs take only : 
Hindu woman’s estate in the property 
his was decided finally in the case o 
^neo Shankar Lai v. Dehi Sahai (r). Thi 
same view had been expressed in thi 
ourt in the cases of Prankrissen Laha v 
^ternutty Noyanmoney Dassee (2) an< 

Singh Sarmana v. Gris\ 
binder Muk&rjee (3). In the present case 
., ® P*'csent plaintiffs can only succee< 
1 the original plaintiff took an absolut 
interest in the property. This the origina 
^aintiff ha d not and the substitute< 

ail 468=30 I. A. 202 (P. C.). 
U) (1880) 5 Cal. 222. 

13) (1890) 17 Cal. 911. 
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plaintiffs cannot maintain this suit. Jn 
my opinion the judgment appealed against 
ought to be reversed and the plaintiffs' 
suit dismissed. 'I'he plaintiffs-respond- 
ents must pay to the appellant his costs 
in this Court and in the Courts below. 

Teunon, J. — 1 agree. 

V.H./R.K. 

Appeal allowed. 
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Holmwood and W’ALMSLEV, JJ. 

Akbar Ali Khan and others — Defen- 
dants — Appellants. 

V. 

Syed .^66as — Plaintiff — Respondent. 

Appeals Nos. 2549 to 2598 of 1912, 
decided on 20th April, 1915. from the 
Appellate Decrees of Dist. Judge, Patna, 
dated 22nd January, 1912. 

Bengal Tenancy Act (8 of 1885), S. 105— 
Second Appeal lies when decision on question 
of incidents of holding is upheld by Special 
Judge. 

A second appeal lies to the Hifih Court from 
the decision of a Special Judge afbrming 
the decision of an Assistant Settlement Officer 
on the question as to the incidents of the 
holtling. [P. 930, t:. 1.] 

Sarat Chandra Bysack and Arnhica 
Pada Choudhitry — for Appellants. 

Jogesh Chandra Ray and Mahomed 
Mustafa Khan — for Respondent. 

Judgment. — 'I'hese appeals are prefer- 
red by the tenants defendants. The 
landlord-respondent instituted cases 
against them under S. 105 of the Tenancy 
Act asking that their rent should be 
increased under Ss. 31, 32, 33 and 52. 
When the three cases came on for trial 
the landlord withdrew his claims under 
Ss. 31 and 52, and gave no evidence 
regarding improvements. The question 
that remained between the parties was 
whether the rents were liable to enhance- 
ments, for the tenants asserted that they 
held at fixed rates. The learned Special 
Judge has found that they did not hold 
at fixed rales, and has upheld the 
enhancement allowed by the Assistant 
Settlement Officer. The defendants, 
prefer these second appeals. A prelimi- 
nary objection is raised on behalf of the 
landlord-respondent that no appeal lies, 
but having regard to the cases of Pirthi 
Chand Lai Chowdhury v. Basarat Ali (i) 

' ' " ** ■ ' I i 

(i) (1910) 37 Cal. 30=3 I. C. 449. 
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and Bisseswdr Ray v. Rajendra Rumat 

Singha (2), we think that an appeal does 

lie on the question as to the incidents of 
the holding, 

The finding of the lower Courts is that 
the tenants'defendants are ordinary occu- 
pancy raiyats, and not, as they allege, 
raiyats holding at fixed rates. It was 
conceded that they were entitled to the 
presumption arising under S. 50 (2)0! 
the Tenancy Act. The learned Special 
Judge, however, held that the presump- 
tion was rebutted by a bandohost robkar 
and its connected papers of the year 1841; 
in these papers all the lands in the 
villages where the holdings are situated 
are described as bhaoli. The inference is 
that the holdings in suit were bhaoli^ and 
the landlord argues that the conversion 
from bhaoli to nagdi must have taken 
place since 1841, and that it must be a 
change in the rent, of such a nature as to 
rebut the presumption under S. 50 (2). 

The tenants-defendants rely upon the 
case of Miterjeet Singh v. Toondun 
Singh (3), where the learned Judges held 
that the fixing of a cash-rent in lieu of 
what was paid in kind was 
•• tantamount to saying that that money rate of 
rent represented and was equivalent to what 
had been paid before in another way.” 

We may remark that there are other 
cases in which a contrary view was 
taken, but it is not necessary for us to 
consider them. It appears to us that 
the present appeals must be distinguished 
from Miterjeet Singh's case (3) in this 
way. The tenants here produced rent 
receipts for cash-rents and said that they 
had been always paying rent at the same 
rate ; that amounts to an assertion that 
they had always paid a cash-rent, al- 
though, It is true, they do not seem to 
make such a statement in so many 
words. This assertion is disproved by 
the f^c^ that in 1841 the lands were held 
on ihe dhaoU system, and, therefore, at 
some date since 1841 there was a change. 
Ordinarily conversion from bhaoli to nagdi 
IS a very great change, and about this 
chanp the tenants in these cases have 
nothing to say. In Miterjeet Singh's 
case (3}, however, the change was by 
written agreement, and the money rent 
was acc^ted in lieu of the produce rent, 
ihis difference we think a substantial 
one, and it prevents us from applying 


the principle laid down in Miterjeet 
Singhs case (3) to the present cases. 

We hold, therefore, that there is no 
reason for interfering with the judgment 
of the lower Appellate Court, and we 
dismiss these appeals with costs. 
V.B./R.K. 

Appeals dismissed » 
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Richardson and Mdldick, JJ, 

Ali Mahamad ' Defendant — Appel- 
lant. 

v. 


u us'd ) » 


Aftabuddin Bhuya and asiother — Plain- 
tiffs — Respondents. 

Appeal No. 4176 of 1913, decided on 
nth February, 1915, from the Appellate 
Decree of Sub. Judge, Tipperah, dated 
i8th June, 1913. 

(a) Bengal Validating Act(B. C. 1 of 1903)— 
Transfer of permanent tenure may be com- 
plete upon registration althoagh landlord’s fee 
u not paid— Bengal Tenancy Act (1885), O. 12. 

Under the Validating Act (B C. I of 1903) a 
transfer of the whole or a portion of a perma- 
nent tenure may be complete upon registration, 
although the landlord’s fee is not paid and no 
notice of the transfer is given to him. 16 Cal. 
642; 19 Cal. 17 ; 12 c. W. N. 478 and 9 I. C. 
1001, ref. to. [P.931. C. 2.1 

(b) Bengal Tenancy Act (8 of 1885), S. 12— 

I ransier of permanent tenure — Transferee 
allowing transferor to represent him to landlord 

Uecree for a^ears of rent against original 

enure^hoMer— Transferee cannot object to sale 
(1903)*'“*'®" decree-Bengal VaUdating Act 

But if a transferee of permanent tenure allows 
the transferor (the original tenure-holder) to 
represent him to the landlord, he cannot take 
exception to the sale of his interest in execution 
o a decree for arrears of rent in a suit brought 
by the landlord against the original tenure- 
holder without making the transferee a party 

CP. 931. c. 2.] 

U. K. Roy — for Appellant. 

Nurtiddin Ahmed — for Respondents* 

Judgment. — This appeal arises out 
of a suit for arrears of rent brought by 
the plaintiffs as owners of a separate 
three- annas share in a certain dar-putni 
tenure against the defendants as their 
tenants. The learned Munsif dismissed 
ti^ suit, on the ground that the plain- 
tiffs had failed to establish their title to 
the share of the dar-putni which they 
claimed. In the lower Appellate Court 
the learned Subordinate Judge has found 
on the facts that the plaintiffs have 
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made out their title and has given the 
plaintiffs a decree for arrears of rent at 
the rate admitted by the defendants. 

Before us there is no dispute, and 
under the circumstances there could be 
no dispute, that plaintiff No. r at any 
rate is entitled to rent in respect of a 
two-annas share of the dar-putni. The 
argument which has been addressed to 
us by the learned Vakil for the defend- 
ant No. I, the appellant before us, has 
been confined to the defence raised 
below that Charu, the predecessor of the 
defendants, purchased one anna out of 
the three annas in respect of which the 
plaintiffs claim rent and that in respect 
of that one-anna share no rent is due 
from the defendants. It appears that 
the three-annas share of the dar-putni 
was sold in execution of a decree for 
arrears of rent and was purchased by the 
plaintiffs’ vendor. The latter sold two- 
annas to plaintiff No. i and one anna to 
plaintiff No. 2. Prima facie, therefore, 
on the facts found by the learned Subor- 
dinate Judge there appears to be no 
answer to the suit. The defendants, 
however, alleged that the one-anna share 
was sold to their predecessor before the 
institution of the rent-suit. The ques- 
tion, therefore, arises whether the sale in 
execution passed that one-anna share to 
c plaintiffs’ vendor. It is common 
^ound that Charu was not a party to 
the decree in execution of which the 
rent-sale was held. It has been further 
ound that Charu, though he purchased 
t>y a registered instrument, did not pay 
the landlord’s fee prescribed by S. 12 
the Bengal Tenancy Act. In the view 
taken by the learned Subordinate Judge 

having been paid and no 
t transfer having been given 

|othe superior landlord, the putnidar, 
tne latter was competent to bring a suit 

original tenants without join- 

Charu, 


In this appeal it has been contended 
hatred ^ad to the Validating 

wac k ^903), the landlord 

f by the transfer although his 

of although no notice 

rnn» was given to him. This 

of founded on the cases 

Gkose v, Kristo Lal 

I / V, Rash Behari 

(2), Bamendra Nath Mukerji v. 

642. 

<2) (i8g2) 19 Cal. 17. 


Kumar Nath Roy (3) and Girish Chandra 
Guho V. Khagendra Nath (4). The 
authority of this series of cases is un- 
deniable and the result seems to be that 
a transfer may be complete upon regis-^ 
tration although the landlord’s fee is not 
paid and no notice of the transfer is 
given to him. Upon this part of the casej 
the judgment of the learned Subordinate 
Judge may be open to just criticism. 
But the argument addressed to us over- 
looks a further finding of the Subordinate 
Judge upon a question of fact. 

By his purchase Charu became one of 
a number of co-sharers in the dar-putni 
and the Subordinate Judge finds that 
Charu and his heirs " allowed Asok to re- 
present them to the landlords.” Asok was 
Charu’s vendor and the finding is based 
partly on the fact that subsequent to 
Charu s purchase he and his heirs paid 
rent in Asok’s name. AI! that the 
Validating Act says is that a transfer is 
not to be deemed invalid 

“ merely on the ground that the landlord’s fee 

prescribed by the said S. 12 or 13 has not been 
paid.” 

Here the subsequent conduct of Charu 
and his heirs introduces a new element 
into the case. We are concluded by the 
Subordinate Judge's findings on questions 
of fact, and on the facts as found, the 
superior landlords were at liberty to 
frame their suit for arrears of rent in the 
manner in which they did frame it and 
the appellant-defendant cannot now take 
advantage of the fact that Charu was not 
impleaded. 

The result is that the conclusion at 

which the Subordinate Judge arrived 

cannot be successfully assailed in second 

appeal and the appeal must be dismissed 
with costs. 

V.B./R.K, 

Appeal dismissed. 

(3) (1908) 12 c. W. N. 478. ~~ 

( 4 ) ( 19 **) 9 I. C. lOOi, 
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Mookerjee and Roe, JJ. 

Raj Mohaji De — Defendant — Appel- 
lant. 

V. 

Mati Lal Saha Poddar — Plaintiff 

Respondent. 

Appeal No. 295 of 1912, decided on 
r2th May, 1915, from the Apnellate 
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Decree of Dist. Judge, Dacca, dated 9th 
April, 1912. 

fa) Landlord and Tenant — Forfeiture — Waiver 
— Rent receipt is evidence of admission of 
relation existing at time when rent accrued—* 
Acceptance of rent accrued due before forfei- 
ture is not waiver though accepted after 
forfeiture — Such acceptance is no admission of 
relationship existing on date of payment — Held 
further that it was not fit case for relief under 
S. 114 of Act 4 of 1882. 

A receipt of rent is an admission that the 
lease was subsisting at the time when that rent 
became due. [P. 932, C. 2.] 

Waiver of a forfeiture by receipt of rent 
only applies to rent accruing subsequent to the 
forfeiture, and, therefore, an acceptance of 
rent which accrued due before the forfeiture 
does not operate as a waiver of the forfeiture. 
Case-law discussed. [P. 933. C. i.J 

Where after a forfeiture had been incurred, 
the landlord received rent from the defendant 
which accrued due before the forfeiture 
and granted a receipt describing him as a 
tenant : 

Held, that the landlord must be taken to 
have described the defendant as his tenant 
in respect of the period for which the rent 
was paid, and such description could not be 
taken as an admission of the subsistence of the 
tenancy on the date on which the payment was 
made. (P- 934 * C. i.) 

Under the circumstances of the case, the High 
Court refused to relieve the tenant against for- 
feiture by exercising its discretion under the 
provisions of S. 1 14 of the Transfer of Property 
Act. [P. 934 , C. 2.j 

(b) Tranifer of Properly Act (4 of 1882), 
S. 112 — Quart — Whether waiver by distress 
stands on different footing from waiver by 
acceptance of rent in view of S. 112. 

Quart. — Whether in view of the provisions 
of S. 112 of the Transfer of Property Act, 
waiver by distress in this country stands 
on a different footing from waiver by receipt 
of rent. [P. 933, C. i.] 

Upendra Lal Boy — for Appellant. 

Birendra Kumar Ley and Gopal 
Chandra Das — for Respondent. 

Mookerjee, J. — This is an appeal by 
the defendant in an action in ejectment. 
On the i6th January, 1904, the defend- 
ant took a lease of homestead land from 
the plaintiff, at a rent of Rs. 35 per 
month, for a term of 10 years. The 
lease provided that the rent for each 
month would be paid on the last day of 
the previous month, and if default was 
made in respect of rent for three succes- 
sive months the tenancy would be for- 
feited. It is not disputed that the rent 
payable on the rath April, 14th May, 
X4th June and i6th July, 1906 was not 
duly paid. On the 19th July, 1906, the 


defendant paid Rs. 70 as the rent of the 
two instalments due on the 13th April 
and 14th May and took a receipt therefor. 
Default was thereafter made in respect 
of the rent due on the i6th August, 1906. 
The result was that this suit was institut- 
ed on the 31st August, 1906 for eject- 
ment of the defendant, on the ground 
that the tenancy had been forfeited by 
reason of default in payment of the three 
successive instalments of rent due respec- 
tively on the 14th June, i6th July and 
i6th August, 1906. The defendant 
pleaded that acceptance of rent on the 
19th July, 1906 operated as a waiver of 
the then existing forfeiture, and that 
consequently the suit is premature. This 
contention has been negatived by the 
Courts below and the suit has been 
decreed. On the present appeal, the 
view unsuccessfully urged in the Courts 
below has been reiterated by the defen- 
dant. Jn our opinion, there is no found- 
ation for the contention that the suit is 
premature 

S. 1 12 of the Transfer of Property Act, 
which is applicable to this case, provides 
that a forfeiture under Clause (g) of S. m 
is waived by acceptance of rent which 
has become due since the forfeiture or by 
distress for such rent or by any other 
act on the part of the lessor showing 
an intention to treat the lease as subsist- 
provided that the lessor is aware 
that the forfeiture has been incurred and 
provided also that where rent is accepted 
after the institution of a suit to eject the 
lessee on the ground of forfeiture, such 
acceptance is not a waiver. This provi- 
sion is of no assistance to the defendant, 
because the rent accepted by the plaintiff 
had become due, not since but before 
forfeiture. 

The appellant has urged that the legal 
effect of the acceptance of rent on the 
19th July, 1906 was to condone the 
default which had happened prior to that 
date. There are two obvious answers to 
this ingenious argument. 

In the first place, as pointed out by 
Lord Tenterden, C. J., in Arnsby v. 
Woodward (i), a receipt of rent is an 
admission that the lease was subsisting at 
the time when that rent became due. 
This accords with the principle recognised 
by Lord Mansfield, C. J., in the earlier 


(1) (1827)6 B. & C. S19-9 D. & R. 536*5 
J» ( 0 « S») K* B* 199# 
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decision in Goodright d. Walter v. 
Davids (2). where it was ruled that an 
acceptance of rent to operate as a waiver 
of forfeiture must be in respect of rent 
which had accrued since the breach of 
the covenant which resulted in the for- 
feiture. The doctrine was applied subse- 
quently in the cases of Doe d. Griffiih v. 
Pritchard (3), Doe d. Gatehouse wReesi^), 
Price V. Worzoood (5), Pellatt v. Boosey (6), 
Miles V. Tobin {■j)t Griffin v. Tomkins (8), 
Bowser v. Colby (9), Walrond v. Hato- 
kins (lo), Ciijfford v. Reilly (i and Dendy 
V. Nicholl (12) The principle is emphasis- 
ed in the case of Ward v. Day (13), 
affirmed in appeal in Ward v. Day <14) 
where attention was drawn to the distinc- 
tion in principle between waiver by 
distress and waiver by receipt of rent. 
Waiver by receipt of rent only applies to 
rent accruing subsequent to the forfeiture 
there is no inconsistency in a man who 
has given notice to determine the tenancy 
receiving rent due before the supposed 
determination of it, and consequently 
there is no waiver by receiving that rent, 
as was expressly determined in Green's 
case (15). Waiver by distress, on the 
other hand, depends upon a different 
principle, namely, that at common 
law distress for rent can only be 
made during the existence of the tenancy. 
Whether in view of the provisions of 
S. 1 12 of the Transfer of Property Act, 
waiver by distress in this country stands 
on a different footing from waiver by 
receipt of rent need not be considered for 
our present purpose. But it is plain that 
m so far as waiver by receipt of rent is 
concerned, it applies only to rent 
accruing subsequent to the forfeiture. 


(2) (1778) 2 Cowper 803 = 98 E. R, 1371. 

(3) (1833) 5 H. & Ad. 765 = 2 N. s M. 489 = 
3 J. K* B. 1 1, 

(4) (1838) 4 King. (N.c.) 384 = 6 Scott. i6i = 
1 Arn 159 = 7 L. J. C. P. 184. 

^8 1 4 H. & N. 512=118 R. R. 581 = 

20 L. J. Ex. 329. 

(6) (1862) 3 L. J.C. P.28i=8Jar. (n.S.)iio7. 
« T. 432=16 W. R. 46s. 

In ^59 = 44 J- P- 457- 

t9) (1841) I Hare. 109=11 L. j. Ch. 132. 

(10) {1875) 10 C. P. 342 = 44 L. J. C. P. 116 = 
32 L. T. 1 19. 

(”) (1870) 4 Ir. Com. L. R. 2x8. 

37 = 27 L. J. C P. 

220-6 W. R. 502. 

(13) (1863) 136 R. R. 582 = 122 E. R. 486 = 
33L J. Q. B. 3. 

598 = 33 L. J. Q. K. 254 

*0 h. T. 578. 

<>5) (1582) Cro. El. 3 = 78 E. R. 269. 


If this principle is applied to ihe case 
before us, what is the position of the 
delendant ^ Default in payment of rent 
on the 13th April and 14th May, 1906 
did not arteci his position as a tenant. 
'I'he subsequent default on the 14th July, 
1906 operated as forfeiture of the 
tenancy, and he was liable to be ejected 
by the landlord with effect from the day 
following, the non-payment of rent on the 
i6th July, 1906 could not make the 
po.‘iiiion of the defendant worse ; in fact, 
if the tenancy be deemed to have been 
forfeited on the i4ih June, no further 
rent would be payable by him. What, 
then, w'as the effect when on the igih 
July, 1906, the landlord accepted rent 
due on account of the instalments of the 
13th April and 14th May.^ Can it be 
maintained that he thereby took up a 
position inconsistent with that adopted 
by him for the purposes of this suit.? 
Acceptance of rent on account of these 
two instalments implied, on tlie principle 
explained by Lord 'I'enderden. C. J., in 
Arnsby v. Woodtvard (1), that the defen- 
dant was his tenant on the dates on 
which the rent had accrued, that is, on 
the 13th .April and 14th May, 1906. The 
defendant was, in fact and in law, tenant 
of the plaintiff on those dates. It is 
plain, therefore, that from this point of 
view there was no waiver of forfeiture by 
the acceptance of rent. 

In the second place, the inference that 
there was no waiver of forfeiture by 
acceptance of rent, is strengthened when 
we remember that the default, which 
operated as forfeiture for the purposes of 
the present suit, did not take place till 
the i6th August, 1906. It was only after 
default had been made on the date last 
mentioned that the plaintiff w'as in this 
position of advantage that he had, as 
against the defendant, three successive 
defaults, made on the 14th June, i6th July 
and T 6th August, 1906. These successive 
defaults entitled the plaintiff to treat 
the tenancy as forfeited and to institute 
a suit for ejectment of the defendant as 
he did on the 31st August, 1906. But 
reference has been made to the decision 
of this Court in Dzilli Chand v. Meher 
Ghand {16), which was affirmed on appeal 
to the Judicial Committee, DuH Chand 
V, Meher Chand (17), to show that the 

(16) (1867) 8 W. R. 138. 

(17) (1874) 12 B. L, R. 439 = 3 Sar. P. C. 

J. 215 (P. C.). 
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view we take is not consistent with that 
adopted therein. The question raised 
before us did not, however, arise for 
consideration before the Judicial Com- 
mittee. In that case, there had been 
a default in payment of rent of six 
successive instalments. This led to 
forfeiture which was waived. Subse- 
quently, there was default in payment of 
rent of many successive instalmants 
which entitled the landlord to maintain 
a suit for ejectment irrespective of the 
previous defaults. We are consequently 
of opinion that the view taken by the 
Courts below is correct. 

It has been finally argued as a last 
resort that the entry in the receipt 
granted by the landlords to the defend- 
ant on the 19th July, 1906, wherein the 
defendant is described as his tenant, 
shows that he was treated as such on the 
date when the payment was made and 
as there has not been forfeiture since 
that date by reason of three successive 
defaults, the suit is premature. In 
support of this view, reliance has been 
placed upon Green’s case (15). It is 
plain, however, that the receipt cannot 
reasonably be construed in the manner 
suggested by the defendant. 

The plaintiff must be taken to have 
described the defendant as his tenant in 
respect of the period for which the rent 
was paid ; the question of the position of 
the defendant at the time when rent was 
paid and accepted was not in the mind of 
leither party. 

Finally, it has been contended that 
relief against forfeiture should be 
granted to the defendant under S. 114 
of the Transfer of Property Act, and 
in support of this view reliance has 
been placed upon the decisions in Megh 
Lai Pandey v. Raj Kumar Thakur 
Girddhri Singh (18), Duli Ghand v. Meher 
Ghand (17), Kzim/a Sahoy v. RamRuttun 
Neogy (9), Mahomed Ameer v. Peryag 
Singh (20), Mothooramohun Pal v. Ram 
Lall Bose (21) y Vaguran v. Rangayyan- 
gar (22), Kottal Uppt v. Edawalath 
Thathan Nambudiri (23) and Naraina 
Naika v. Vasudeva Bhatta (24). This 
equitable doc trine of relief against for- 

(18) (1907) 34 Cal. 358. 

(19) (1869) II W. R. 201. 

(20) (1881) 7 Cal, 566. 

(21) (1879) 4 C. L. R. 469, 

(22) (1892) 15 Mad. 125. 

(23) (i870>7i) 6 M. H. C. R. 258. 

(24) (1905) 28 Mad. 389. 


feiture, which will be found explained in 
the case of Bowser v. Golby (g), has no 
application to the circumstances of the 
present case. The defendant did not 
express a desire to avail himself of the 
benefit of this doctrine at any stage of 
this litigation in either of the Courts 
below, nor has the point been mentioned 
in the memorandum of appeal presented 
to this Court. But we would add that 
even if the defendant had complied with 
all the requirements of S. 114, which he 
has not done, we would not feel disposed 
to exercise our discretion in his favour in 
view of all the circumstances of this case, 
which indicate that he has successfully 
kept possession of this land for many 
years without even offer of payment of 
rent to his landlord. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

V.B./R.K. 

Appeal dismissed. 


A. I. R, 1916 Calcutta 934 

Jenkins, C. J, and woodkoffe, J. 

Sonai Chutia Defendant — Appellant. 

v. 

Sonaram -Plaintiff— Respon 

dent. 


Letters Patent Appeal No. 18 of 1914, 
decided on 3rd May, 1915, against the 
Decree of Mullick, J., dated 21st January, 

1914- 

Transfer of Property Act (4 of 1882), S. 54 — 

unmovable property of less tbao 

100, in vajue-Everything done that could 
be dope to deliver possession— Delivery held to 
*«ff»«ent to make sale valid. 

vv here, on the occasion of the oral sale of an 
immovable property of less than Rs. 100 in 
va ue by the owner lo the mortgagee in posses- 
Sion, formal possession was delivered, boundaries 
were pointed out and the mortgage document 
was handed over to the mortgagee after endors- 
ing on It, as I have not been able to pay you 
e rnoney, I make over the jamai patta to you. 
r ou have your name registered in fact every- 
thing was done that could be done to deliver 
possession ; 


Heldy that such delivery was sufficient for the 
purpose of S. 54 of the Transfer of Property Act 
and the sale was valid in law. 34 Cal. 207, ref. 

XT ^ fF. 935 * G, I.) 

G . Burdoloi — for Appellant. 

G. Sircar 2iTid Prohodh Chandra Roy — 
for Respondent. 


Judgn 

judgment 


®nt. — This is an appeal from a 
of Mr. Justice Mullick. He 
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has reversed the decree of the lower 

Appellate Court, which had confirmed 

the decree of the Munsif. It appears to 

us that the determination of the lower 

Courts did substantial justice between 

the parties. And although there may be 

some difficulty in supporting the reasons 

by which they arrive at that conclusion, 

the record furnishes sufficient foundation 

for a decision in favour of the defendant. 

It is true that the defendant was a mort' 

pgee and in possession. And. no doubt, 

in view of that fact we must have regard 

to what was decided in the case of Siden- 

drapada Banerjee v. Secretary of State for 

India in Council (i). But we have the 

additional fact in this case that it is in 

evidence that on the occasion of the 

subsequent oral sale there was a delivery 

of possession, the boundaries were point* 

ed out, formal possession was delivered 

and a mortgage-document was endorsed 

and handed over to the defendant. 

Everything, therefore, was done that 

could be done to deliver possession. 

Under the circumstances we ought to 

hold that there was a delivery of posses* 

sion. It is said that there is no finding 

of the lower Appellate Court of this 

delivery of possession. It is because in the 

view that it took it did not consider it 

necessary. Now, we in second appeal 

have powers to consider evidence and to 

determine any issue that might have 

been left undetermined by the lower 

Appellate Court. We consider that the 

evidence on the record justifies a finding 

of delivery of possession sufficient for the 

purpose of S. 54 of the Transfer of Pro* 

perty Act. We, therefore, restore the 

decree of the lower Appellate Court. 

Each party will bear his own costs in 
this Court. 

V.B./r.k. 

. Appeal accepted. 

(0 (1907) 34 Cal. 207. 
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Greaves, J. 

Haffiz and others — Plaintiffs. 


V. 


^^^Ur Hdhman and anoMer— Defend- 
ants. 

Q Objection in Original Civil 

484 of 1914, decided on 17th 

March, 191S. 


Civil P. C. (5 of 1908), S. 92 and O. 1, R. 3— 
Suit for removal of mutwallt on ground of 
unlawful alienation of trust property— Alienee 
may be made a party — In case of alienation being 
set aside alienee may be declared a trustee and 
directed to convey the property — [Obii^r) in such 
suit no decree for ejectment of alienee can be 
passed. 

In a suit under S. 92, Civil Procedure C.'ode, 
for the removal of a vtutwaili on the ground 
that he has committed a breach of trust by 
alienating a part of the trust property, thealienee 
may be made a party, and if the Court decides 
against him, he may be declared in that suit to 
be a trustee of the trust property and directed 
to convey the property, Ct^mpa/itu Sj/isifiena 
Dt Carnes Conj^elaJas v. Honlder Brothers 
Co., Ltd., (1910) 2 K. B. 354, foil. 

Obiter . — But against such an alienee no relief 
by way of a decree in ejectment can be given. 

2 C, L. J. 431 and 33 Cal. 789, ref. to. 

[f"* y 3 S. C. 2 & P. 936, C. i.l 

S.A. Ashgar with P. N. Chatterjeg — 
tor Plaintiffs. 

A", P. Das with A. Rasul and Z. R. 
Zahid Suhrawardy — for Defendants. 

Judgment. — In this suit the plaintiffs 
claim to remove defendant No. i from 
the muUoalliskip , on the ground that he 
has committed a breach of trust by 
alienating a part of the trust property to 
defendant No. 2, who is alleged to have 
taken the property with the know'ledge 
that it was trust property. Defendant 
No. 2 alleges that the property alienated 
is not trust properly and that in any case 
he had no knowledge of any trust. A 
preliminary objection was taken on 
behalf of defendant No- 2 that he is not 
a necessary party and that he cannot be 
joined in the suit, which is one under 
S. 92 of the Civil Procedure Code. In 
support of this objection two cases are 
relied on, namely, Budh Singh Dudhuria 
V. Niradharan Roy (i) and Budree Das 
Mukim V. Chooni Lai Johut'ry (2). With 
regard to both cases I am quite in agree- 
ment with them in so far as they decide 
that relief such as is asked here against 
defendant No. 2, does not come within 
the purview of S. 539 of the Civil 
Procedure Code, Act XIV of 1882, which 
is now represented by S. 92 of the 
present Civil Procedure Code, but I see 
no reason why, having regard to the 
provisions of O. i, R. 3 of the present 
Civil Procedure Code defendant No. 2 
should not be made a party to the suit 
and, if my decision is against him, I see 
no reason why he should not in this suit 

(1) (1905) 2 c. L. J. 431. 

(2) (1906) 33 Cal. 789. 
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be declared to be a trustee of the trust 
property and be directed to convey the 
'property. I should add that I am fortifi- 
ed in the view that I have expressed by 
a consideration of the provisions of 
O. i6, R. 4 of the English Procedure 
Rules: see Compania SansinenaDe Carnes 
Congeladas v. Houlder Brothers d Co., 
(3), and the notes in the English 
Annual Practice for 1915 at page 221. 
O. I, R. 3 of the Civil Procedure Code 
is very similar in terms, in fact almost 
identical with O. 16, R. 4, of the English 
Procedure Rules and is probably founded 
thereon and consequently the opinions 
expressed in O. 16, R. 4 by the English 
Judges may well be considered in con- 
struing the provisions of O. i, R. 3. I 
accordingly overrule the preliminary 
objection. 

V. B./K. K. 

Objection disallowed. 

(3) (IQIO) 2 K. B. 354. 

A. I. R. 1916 Calcutta 936 

Mookerjee and roe, JJ. 


Rs. 600 is payable by the tenants direct 
to their grantor and the remainder to the 
superior landlord. J’here is also a provi- 
sion that the tenants will every year 
deposit, in the name of their landlord, in 
the office of the zemindar, the sudder rent 
payable to the zemindar and the cesses 
thereupon payable by their landlord. It 
is finally stipulated that if any new tax 
be imposed by the Government in future 
and if the same be payable by the sub- 
ordinate tenure holder, the tenants will 
successively remain bound to pay the tax 
separately in the office of their landlord 
in addition to the aforesaid fixed road 
cesses and public works cesses. The 
contingency which has happened is that 
for the years in suit the zemindar is 
entitled to a smaller amount on account 
of cesses than was contemplated by the 
^ase, that is, Rs. 80 and odd instead of 
Rs. 86 and odd ; in other words, the 
amount payable to the zemindar was 
reduced from Rs. 551 and odd to Rs. 545 
and odd; notwithstanding this circum- 
stance, the plaintiff has sued to recover 
only the annual sum of Rs. 600 on 


Gobind Chandra Saha Sardar and 
others — Defendants — Appellants. 

V. 

Lain Mohan Plaintiff— Respon- 

dent. 


-Appeal No. 2831 of 1913, decided on 
19th May, 1915, from the Appellate 
Decree of Sub-Judge, Dacca, dated 2nd 
May, 1913. 

Bengal Ce«8 Act (9 of 1880), S. 41— Liability 
of landlord and tenant in respect of cesses is 
governed by S. 41 unless otherwise contracted. 

The liabilities of landlords and tenants in 
respect of cesses under S. 41 of the Bengal Cess 
Act must be determined according to the Statute, 
unless there is a clear provision in the lease to* 
show that the parties have contracted themselves 
out of the provisions of that section. 


■ ^ ^ IP- 937. C. 

odTdt Chand^d Byscick and Gop 
Chandra Das — for Appellants. 

Basant Goomar Bose and Bajend^ 
Chandra for Respondent. 

Mookerjee, J— This is an appeal t 
the defendants in a suit for recovery < 
arrears of rent. The controversy relatt 
to the liability of the parties in respet 
of cesses. The lease executed on th 
2nd June, 1902 fixes the rent at a 


aggregate sum of Rs. 1,151-6-16-2 
inclusive of cesses and the dues of the 
superior landlord ; out of this sum 


account of rent. The defendants contend 
that the plaintiff should claim more, 
because the plaintiff is entitled to the 
benefit of the reduction in the amount 
payable by the defendants to the zemindar 
on account of cesses. The plaintiff, 
however, feels shy of this apparently 
tempting offer and persists in his claim 
for Rs. 600 and no more. It is not 
difficult to see that the defendants antici- 
pate a time when a larger sum may 
become payable to the zemindar on 
account of cesses, and they contend that 
the plaintiff is entitled to receive, not 
Rs. 600, but Rs. 600 increased or reduced 
by the reduction or increase in the amount 
payable as cesses. The question, conse- 
quently, requires examination, whether 
upon the terms of the lease, the plaintiff 
is entitled to an invariable sum of Rs. 600 
regardless of the amount of cesses actually 
payable to the zemtndar or whether he is 
entitled to a variable amount, that is, 
Rs. 600 either increased or reduced by 
the fall or rise in the amount of cesses 
payable by the defendants to the zemindar-. 
Upon this point, the Courts below have 
expressed divergent opinions. We think 

the view adopted by the Subordinate 
Judge is correct. 

It is plain that the concluding passage 
of the lease, whereon stress was laid by 
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the defendants, relates to a new tax not 
foreseen by the parties to the contract at 
the time the lease was granted and 
does not bear upon the solution of this 
question. It has no reference to the 
contingency which has happened and 
which may happen in an altered form in 
future, namely, an increase or decrease in 
the amount of cesses on account of re- 
valuation of the estate. In such a 
contingency, as was pointed out in Moka- 
nund SaM^iy v. Saidunnessa Bibi (i), 
Krishna Chandra Basa v. Mohendra Nath 
Basu (2), the liabilities of the parties 
must be determined according to the 
Statute, unless there is a clear provision 
in the lease to show that the parties have 
contracted themselves out of the provi- 
sions of S. 41 of the Bengal Cess Act. 
In the case before us, the lease plainly 
provides for the payment of a fixed sum 
of Rs. 600 by the defendants to their 
landlord, regardless of the amount actu- 
ally paid as cesses. In this view, the 
decree of the Subordinate Judge must be 

affirmed and this appeal dismissed with 
costs. 

V.B./R.K. 

Appeal dismissed. 

(1) (1908) SC. L. J. 525. 

(2) <1911) 9 I. c. 704. 
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Chaudhuri, j. 

Ad/ministrator^ General of Benoal — 
Plaintiff. 

V. 

A. B. Christiana — Defendant. 

Original Su;t No. 597 of 1915* decided 
on 9th June, 1915. 

_®“«““onAct(10 of 1865), S». 311 and 312 
Will tilent as to interest ^Interest payable an 
^mooitrative legacies from time fixed for pay* 
Rate of interest is 4 per cent, per annum. 

interest is payable on demonstrative lega- 
®''en though the will is silent as to it. 
*9 Mad. 155, appr. [P. 938, C. i.] 

A legacy payable at a future day carries inter- 
only from the time fixed for payment, 
b no time is fixed for payment, 

nt the amount is payable out of a particular 
in* ' ''^hich is not to be got in until after a long 
7 3* * of the Succession Act applies. 

V. Lord (1867) 2 Ch. App. 782 and Walford 
« Kenyon v. Walford, (1912) I Ch. D. 219, 
** [P. 938. C. I.] 

The rate allowed on such legacies is 4 per 
annum. [P. 938. C. 2.J 

M. Zorab—ior Plaintiff. 

-»• 0 . Bonnerjee — for Defendant. 


Judgment-' This suit relates to the 
estate of one Alexander Watson Cliristiana. 
He left a will, dated the ist October 1897. 
On the loth January, 1898, Probate was 
granted. 'I'he Administraior-rieneral is now- 
in possession of the estate. 'I'he following 
questions have arisen and the plaintiff is 
desirous to have them determined by this 
Court : {i) W'heiher interest is payable 
out of the estate of the testator, on the 
legacies of Rs. 1,000, to each of the 
surviving grandchildren named in the 
margin of the said will and the representa- 
tive of a deceased grandchild, and, if so, 
from what date and at what rate ? (ii) 
Amongst whom, in the events which have 
happened, is the residue of the estate of 
the testator, after payment of the afore- 
said legacies of Rs. i,coo each, and 
interest thereon, if any, divisible, and in 
what shares and proportions is it so 
divisible } The paragraphs in the will 
relating to the legacies run thus ; — 

To my grandchildren named in tlie margiti I 
leave K». 1,000 each from tlie sale of house 
No. 8, Lindsay Street, and my half share in 
house No. 4, Crooked Lane, that i.s, after the 
death of my daughter Mrs. Georgiana Harriett 
Russell, and the marriage of my gran<ldaughter, 
Florence Klder.” 

These legacies are demonstrative lega- 
cies, and the question is as to whether 
any interest is payable upon these legacies. 
The Succession Act, S. 31 1, provides : 

“ Where no time has been fixed for the pay- 
ment of a general legacy, interest begins to run 
from the expiration of one year from the 
testator’s death. 

There are certain exceptions to that 
section to which I need not refer at 
present. S. 312 deals with the question 
of interest where time has been fixed for 
payment of a general legacy'. I'he first 
point argued in this case is that inasmuch 
as there is no specific provision for pay- 
ment of interest for demonstrative legacies, 
no interest was payable in this case. It 
has, however, been held in the case of 
Chinnam Bajamayinar v. Tadikonda Rama- 
chandra Rao (i) that the Law in England 
relating to interest on a demonstrative 
legacy is applicable to Ss. 130 and 131 
of the Probate and Administration Act, 
which correspond to Ss, 311 and 312 of 
the Indian Succession Act, The learned 
Judges held in that case that the absence 
of a distinct provision in regard to the pay- 
ment of interest on demonstrative legacies 


(1) (1906) 29 Mad. 155. 
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did not imply an intention to disallow 
interest in such cases. They approved and 
followed the case oi Mullins v. Smith (2). 
I follow the decision of the Madras Court 
and hold that interest is payable on 
demonstrative legacies. The question is 
whether S. 31 1 or 312 is applicable to 
this case, that is to say, whether a time 
has been fixed for the payment of the 
legacy, or whether there is no fixed time 
for such payment. The principle applic- 
able to cases of this kind has been laid 
down by Lord Cairns, L. J., in the case 
of Lord V. Lo7‘d (3) in these terms : 

“ The rule of law is clear, and there can be no 
controversy with regard to it, that a legacy 
payable at a future day carries interest only 
from the time fixed for its payment. On the 
other hand, where no time for payment is fixed, 
the legacy is payable at, and therefore bears 
interest from, the end of a year after the testa- 
tor’s death, even though it be expressly made 
payable out of a particular fund which is not got 
in until after a longer interval.” 

That principle has been upheld and 
followed in Walford, In re Kenyon v. 
Walford (4). Here there is no express 
direction fixing the date of payment. It 
seems to me to be a case covered by the 
ruling in Lord v. Lord (3), that is to say, 
that there is no time for payment fixed, 
although the amount is expressly made 
payable out of a particular fund, which 
was not to be got in until after a longer 
interval. The testator said that he was 
leaving Rs. 1,000 each to the grand- 
children, that it was to be paid out of the 
sale of the premises, 8, Lindsay Street, 
and his share in 4, Crooked Lane, and 
that such sale was not to take place till 
after the death of Mrs. Georgiana 
Harriett Russell and the marriage of his 
granddaughter, Florence Elder. Mrs. 
Georgiana Harriett Russell died on the 
13th February, 1915, and Florence Elder 
was married on the 30th June, 1909. 
Therefore it seems to me to be a case 
which is governed by the decision I have 
referred to, and in that view I think 
S. 311 of the Succession Act applies. It 
is necessary to refer to Exception (2) 
to that section. This is a case where the 
testator is not the parent, but a mere 
remote ancestor. I understand that the 
legatees, Elizabeth Christiana Swaries 
and Jessie Houston Russell, have attained 
majority, but it is unnecessary to refer to 


(2) (i860) I Dr. & Sm. 204 = 8 W. R 730 = 62 
E. R. 356. 



their case, because no distinction is made 
in the section in respect of adults and 
minors. Now about the rate of interest. 
The Act provides 4 per cent, which will 
be the rate allowed upon these legacies. 
The further question is about the division 
of the residue. The clause in the will 
dealing with it runs thus : — 

” The remaining portion as well as the balance 
of the accumulated interest or any other money 
that may be due is to be equally divided among 
my sons and daughter. ” 

I have examined the original will, and' 
learned Counsel appearing for the parties 
have also seen it. There is no question 
that the expression “ daughter’’ there is 
in the singular, and there is no mistake in 
the copy annexed to the plaint. The 
difficulty that has arisen is owing to the 
fact that the testator had two daughters, 
and the question is, to which of these 
daughters does this clause refer ; and, 
if it is uncertain, can it have any effect 
so far as the daughters are concerned? 
It is clear to my mind that the daughter 
referred to in that clause is Louisa 
Amelia Sinclair. The residue is only to 
be divided after the payment of the 
legacies, which can be only ascertained 
after the death of the daughter Mrs 
Georgiana Harriett Russell, and, there- 
fore, there is only one daughter left at 
the time of the division of the residue, 
and that daughter is Louisa Amelia 
Sinclair. Therefore, the residue is to be 
divided according to the ordinary rule, 
there being two sons and one daughter. 
Costs of this suit of all the parties to 
come out of the estate. The costs of the 
Administrator-General to come out of the 
estate as between attorney and client to 
be fixed on scale No. 2. 

V.B./R.K. 
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N. R. Chatterjea and Mulxick, JJ. 

Shyam Lal Ghosh and others — Defend- 
— Appellants. 

V. 

Kameswari Lasu and others — Plaintiffs 
— Respondents. 

Appeal No. 178 of 1912, decided on 
4th June, 1915, from the Original Decree i 
of Dist. Judge, Rajshahye, dated 22nd i 
April, 1912, I 

t AdminUtration Act ( 5 ^ J 
188 D. S, 51--Probate — Revocakioii of — No Inn* I 
fixed for appUcatioo for revocotion. I 
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In this country there is no time fixed for an 
application for revocation of rroljale. An 
executor of a will prove<l in common form mayt 
therefore, be called upon, even thirty years 
after, to prove the will in solemn form, on the 
application for revocation by a person on whom 
no citation was issued in the Probate proceeding. 
19 Cal. 48 and 33 Cal. 1001. foil. 

[P. 941, C. 2 & P. 942. C. I.] 

(b) Probate and Administration Act (5 of 
1881), S. Sl—Probate — Revocation of — Appli* 
cation after long delay — Effect of. 

Obiter . — A person may be barred by long 
delay in making an application for revocation 
although there was no acquiescence on his part. 

[P. 949. C. I.] 

^ (c) Evidence Act (1 of 1872), S. 90— Presumo- 
tion does not apply to in proving will more than 
30 years old in Court of Probate. 


The presumption, under S. 90 of the Indian 
Evidence Act, of the genuineness of ancient 
documents, does not apply in proving a will 
more than thirty years old in a Court of Probate. 
Doe d, Oldham v. WolUy, (1828), 8 B. & C. 22 ; 
ref. to and dist. [P. Q42, C. i.] 

(d) Hindu Law — Wido w — Decree against— 
Decree fairly obtained is binding on rever- 
uoners. 

A decree fairly and properly obtained against 
a Hindu widow as representing the estate of 
her husband is binding upon the reversioners. 

/ \ j _ CP- 942* C- 2.] 

fe) Hindu Law — Widow — Consent decree — 
Compromise for benefit of estate — Consent 
decree against^ widow amounting to bona fide 
sememeot of dispute is binding on reversioners. 

A consent decree amounting to a bona fide 
settlement of disputes is quite as much binding 
upon the reversioners as a decree on contest, 
where the compromise was made bona fide for 
the benefit of the estate and not for the 
personal advantage of the widow. Case-law dis- 

cussed. [P, (^13, c. I ] 

(f ) Probate and Administration Act (5 of 1881), 
a. 51 Probate — Revocation of — Applicant 
patdunashi: lady-Will proved in common 
torm without citaUon on her— InfanU pracd- 
cjlly deprived of whole inheritance by will— 
Mere knowledge on part of applicant of 
proceediogs is not sufficient ground for refusal 
to recall Probate. 

Obiter.— The mere fact that the applicant for 
revocation of Probate of a Will, proved in 
common form without any citation upon her, 
ad knowledge of the Probate proceedings, is 
dot a sufficient ground for refusal to recall the 

applicant is z. pardunashin 
y and where the interests of infants are 
nvolved and they are practically deprived of 

t V n® by the will. [P. 946, C. 2.] 

lasiv 5“*^ Administration Act (5 of 

. — Probate— Proceedings — Compro- 

^‘“Compromise is binding only on par* 
ties to It. o .r 

% . ^*!^**^*^*^y ^compromise of a Probate case is 
oinding only upon the parties to it. 

/|.\ , [P- 947* C. I.] 

Compromue— Family Settlement— Com* 
omise between members of family to be by 
Settlements— Conditions necessary. 

® compromise between the 
oers of a family may be by way of family 


settlement, there must be bona fide on 

either side and an honest sctilemeiit afit t full 
disclosure of facts on either side. [1*. 9.47. C. .’.j 

(i) Acquiescence — Doctrine — Circumstances 
giving rise to inference of assent— Acquiescence 
in act while it is in progress amounts to quies- 
cence -Evidence Act fl872), S. 115. 

.Kccjuicscence in an act while it is in progre.'^.s 
is quiescence under such circumstances a^ that 
assent may be reasonably inferred from it. liut 
acquiescence in an act after it is completed 
vvtihout any knowledge or without any assent 
on the part of the person whose right is infring- 
ed, stands on a very ditterent footing. .A right 
of action has then vesictl in liim, aiul meredelay 
to take legal proceedings to reilress tlie injury 
cannot, by itself, constitute a bar to such pro- 
ceedings, unless the delay on his part after he 
acquired full knowledge had aft ected or altered 
the position of his opponent. 10 1. ('. 161, 

[l\ 948. C. 2.] 

(j) Probate and Administration Act (5 of 
1881), S. 51— Probate — Revocation of — Will 
not genuine — Probate Court should not refuse 
to revoke Probate merely on ground of delay. 

Sembte. — A Probate Court, having found a 
will not to be genuine, should not refuse to 
revoke a Probate granted in common form on 
the ground of delay. 42 Cal. 480, ref. to and 
‘‘'St. fp. 94^. c. i.J 

Ras/i Behary Ghosh and Divarka Nath 
Chakravarty , Krishna Kamal Moitra and 
Khetra Mohan Ghose — for Appellants. 

Sarat Chandra Boy Choivd/iuty ^ Satya 
Charan Sinha, Bhudhar Baldar and 
Dhirendra Krishna Boy — for Respondents. 

Judgment. This is an appeal against 
an order of the District Judge of 
Rajshahye revoking the Probate of the 
Will of one Ram Lai Ghosh, which was 
granted to his two younger brothers, the 
appellant Shyam Lai Ghosh, and Suk Lai 
Ghosh, since deceased (the father of the 
other appellants), so far back as the 30th 
March, 1878, 

It appears that Ram Lai, Shyam Lai 
and Suk Lai were three brothers, members 
of a joint Hindu family governed by 
the Dayabhaga School of Hindu Law. 
They had a first cousin Basanta Kumar, 
who was also a member of the joint 
family. They had ancestral family dwell- 
ing house at Basuarih in the District of 
Jessore. They also had a residence at 
Rampore Boalia, the head-quarters of the 
Rajshahye District, where Basanta Kumar 
was a mukhtear, Shyam Lai was a revenue 
agent and Suk Lai served as a treasurer 
in the local Collectorate. Ram Lai Ghosh, 
the eldest, did not do any business at 
Rampore Boalia. The evidence is con- 
flicting as to whether he ordinarily used 
to reside at Rampore Boalia or at 
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Basuarih, but there is no dispute that he 
lived at Basuarih for at least a year and 
a half before his death. 

The family has substantial landed 
properties in the Rajshahye District, and 
some properties of small value in the 
Jessore District, the income of which in 
Ram Lai’s share was Rs. 39 a year. They 
had also some money-lending business. 

Ram Lai is said to have executed the 
will at the ancestral residence at Basuarih 
in the District of Jessore. At the time 
he was 39 years of age, and had his wife 
Haramoni and three daughters Kadambini, 
Rameswari and Parameswari. He had 
no son. The eldest daughter Kadambini 
was then about 13 years of age and was 
married, and the other two were about 
6 and 3 years of age respectively and w'ere 
unmarried. 

The will gave away the whole of the 
properties in the Rajshahye District which 
constituted the bulk of the estate to the 
two brothers Shyam Lai and Suk Lai 
absolutely to the exclusion of his widow 
and daughters. So far as the widow was 
concerned, the will recited that although 
the brothers had 

“ promised to give her maintenance and help 
her in the performance of meritorious acts, it 
was necessary to make a separate provision for 
her maintenance and for the expenses for her 
performing meritorious acts (so that in case 
there is disagreement between her and my 
brothers’ family there may not be trouble to 
her)” 

and directed that she would get the 
income of his share of the ancestral and 
self-acquired properties in the District of 
Jessore, and on her death the daughters 

would continue to get the same, but that 

so long as any of my said two brothers or any 
in the line of their sons is alive, my wife or my 
daughters or any other future heirs of mine 
besides getting the annual income of the said 
properties will not be entitled to bring the said 
properties into their possession or transfer them 
in any way.” 

The widow was to enjoy and possess 
the movable properties in the share of 
Ram Lai but after her death they would 
come to the possession and enjoyment of 
the two brothers. She was to have the 
right of residence with the daughters in 
the west facing building without any 
power of alienation but on her death, the 
same would go to the brothers and their 
successors. 

The will then provides that the 
daughters would get a legacy of Rs. 50 
each and the widow would also get Rs. 50 
for * performing meritorious acts ’ out of 


the money-lending business in the name 
of the testator and in the joint names of 
the testator and his brothers in the Dis- 
tricts of Rajshahye and Jessore, and they 
would not be liable for the debts due by 
the testator and his brothers. The 
brothers would be entitled to the remain- 
ing amount of the money-lending business 
due to the share of the testator, and the 
widow and daughters would not be 
entitled to claim any portion thereof 

With regard to the marriage of the two 
unmarried daughters, it is stated in the 
will that 

” the brothers had promised to marry my said 
two daughters to suitable bridegrooms belong- 
ing to the same social rank as ours at suitable 
expenses and giving suitable gifts by way of 
ornaments and bedding, etc., to the bridegrooms. 
Particularly the eldest daughter was married by 
the said two brothers, therefore I do not make 
any separate provision for the marriage of my 
said two daughters.” 

The two brothers were appointed exe- 
cutors of the will. 

The will is said to have been executed 
on the 26th July, 1876, and Ram Lai died 
on the 6th of December of the same 
year at Basharih. Application for Pro* 
bate was made by Shyam Lai and 
Suk Lai for Probate of the Will on the 
14th May, 1877 in the Court of the 
District Judge at Rajshahye. No men- 
tion was made in the application 
of Ram Lai having left a widow or 
daughters, nor was any citation issued 
upon them. No one appeared to contest 
the will. Two of the attesting witnesses 
to the will, viz., Parbati Charan Datta 
and Ram Gopal Ghosh were examined to 
prove the Will and Probate was granted 
to Shyam Lai and Suk Lai on the 20th 
March, 1878. 

It appear that shortly after Ram Lai’s 
death, the brothers applied for registra- 
tion of their names in the Collectorate 
under Land Registration Act, and their ^ 
Application was allowed on the 15th 
July after Probate was obtained by 
them. Ram Lai’s widow Haramoni 
and the daughters continued to live 
jointly with Shyam Lai and Suk LaPs 
family, Kadambini, the eldest daughter, 
became a widow about 13 months after 
Ram Lai’s death. 

On the 24th July, 1881 Haramoni 
for the first time made an application 
to the District Judge of Jessore for 
a Succession Certificate to recover 
certain debts alleged to be due to 
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husband, the aggregate amount whereof 
was Rs. 91. 

The application was opposed by Shyam 
Lal and Suk Lal who set up the Probate 
obtained by them, and Haramoni with- 
drew her application. 

The second daughter Rameswari was 
married to one Durgadas Bose in 1883, 
and on the 29th April, 1884 Haramoni 
applied for revocation of Probate in the 
Court of the District Judge of Rajshahye. 
The case came on for hearing on the ist 
August, 1884, and after one witness had 
been examined on her side the hearing 
was adjourned and on the 26th 
August, 1884 3 - petition was put in by 
Haramoni admitting the genuineness of 
the will, and the Court disallowed the 
application for revocation accordingly. 
On the previous day, however, two 
ekrars were executed one by Haramoni 
in favour of Shyam Lal and Suk Lal 
and the other by the latter in favour 
of Haramoni, under which Shyam Lal 
and Suk Lal agreed to pay Rs. 425 a year 
to Haramoni in addition to the income 
of the Jessore properties for her 
life and on her death to pay her 
daughters and their heirs Rs. 300 a year. 

There were some other provisions which 

will be dealt with later on. 

Haramoni thenceforth lived separately 
from her brothers-in-laws’ family in a 
portion of the dwelling house at Basuarih. 
There was some further litigation between 
Haramoni and her brothers-in-law subse- 
quently in the District of Jessore which 
will be referred to later on. 

The youngest daughter Parameswari 
was married to one Brojendra in April 
1886. Haramoni died on the 3rd August, 
1899 and the present application for 
revocation of the Probate was made by 
Rameswari and Parameswari on the 27th 
April, X910, onthe ground that the will 
was forged, that there was concealment 
of material facts in the application for 
Probate and there was no citation upon 
the petitioners or their mother. 

^ Parameswari's husband Brojendra died 
*“*9x1 when the case was pending in 
the Court below, but both Rameswari and 
Parameswari have sons, and they alone 
W the heirs of Ram Lal on the death of 
Haramoni, as Kadambini became a son- 
iess widow in her mother's life-time. 

The application was opposed by Shyam 
Lal and the sons of Suk Lal (Suk Lal 
aving died in X906) on various grounds 


and it was tried as a contested suit. The 
learned District Judge overruled the 
contentions raised by the defendants, 
found that the will was not genuine and 
accordingly revoked the Probate. 

The defendants have appealed to this 
Court. 

It has been contended on behalf of 
the appellants, Jirst, that an executor 
cannot be called upon to prove a will in 
solemn form thirty years after Probate 
is granted in common form ; secondly , 
that even if the expiry of thirty years is 
no bar, the will should be presumed to 
be genuine after thirty years and the onus 
is upon the plaintiff to prove that the 
will is not genuine ; thirdly, that the 
present application for revocation is 
barred by the dismissal of Haramoni's 
application for revocation ; fourthly, that 
the compromise entered into by Hara- 
moni was a bona fide one and was by way 
of family settlement, and is binding upon 
her daughters, the plaintiffs; fifthly, 
that the plaintiffs are precluded by long 
delay and acquiescence from challenging 
the will ; and iastiy, that the will is 
genuine. The above contentions except 
the first and second were raised before the 
Court below and were overruled by it. 

As regards the first contention, we have 
been referred to a passage in Williams 
on Executors, loth Edition, at page 242, 
which runs as follows ; — 

“ The difference between the common form 
and the solemn form with respect to citing the 
parties interested works this diversity of effect, 
that the executor of the will proved in 
common form may, at any time within thirty 
years, be compelled by a person having an 
interest to prove it per testes in solemn form.” 

But it appears from the cases cited in 
the notes in the same page that there is 
no such fixed rule. For instance in 
Hoffman v. Norris (i), reported in a note 
to Newell v. Weeks (2), Sir William 
Wynne said, 

“ I do not know that there is any specific time 
that limits a party/’ 

and in Merryweatker v. Turner (3) Sir 
Henry Jenner Fust recognised the 

“ full right of the next of kin to call upon 
executors to prove a will in solemn form not- 
withstanding there shall have been lapse of 
time, notwithstanding acquiescence, notwith- 
standing the receipt of legacy.” 

In this country it has been held that 
an application for revocation is not 

(1) (1805) 2 Phillim. 220 note. 

(2) (1814) 2 Phillim. 224. 

(3) (1844) 3 Curt. 8 o 2. 
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governed by Article 17S of the Limitation 
Act : see Kashi Chundra Deb v. Gopi 
Krishna Deb (4) and though we have not 
been able to find any case in which an 
application for revocation was made 
after 30 years, in the case of Durgagati 
Debi V. Saurabini Debi{s) the application 
for revocation was made 27 years after 
Probate was granted, and the application 
was disallowed not upon the ground of 
delay, but upon other grounds. 

We are of opinion that there is no 
time fixed for an application for revoca- 
tion of Probate. 

As regards the second contention, we 
were referred to Doe d. Oldham v. 
Wolley (6). In that case it was held that 
a will more than 30 years old may be read 
in evidence without proof of its execution, 
although the testator has died within 
30 years and some of the subscribing 
witnesses are proved to be still living. 
In that case, however, the question was 
whether the will could be used as evidence 
of a certain fact in a suit for ejectment, 
without proof of its execution. It was 
not a case of proving a will in a Court of 
Probate. If the rule were applicable to 
a Probate Court, it would not be neces- 
sary to provewillsexecuted 3 oyears before 
the death of the testator, nor in cases 
where 30 years have elapsed from the 
death of the testator. We are unable to 
hold, therefore, that the rule applies to 
proof of a will in the Probate Court. 
Besides S. 90 of the Evidence Act merely 
says that in the case of a document 
30 years old, the Court may raise pre- 
sumptions mentioned in it, not that it 
must do so. Where the genuineness of the 
document is for any reason doubtful it is 
open to the Court to reject it, however 
ancient it may be. In the present case 
the Court has referred to suspicious 
circumstances and has found that the will 
is not genuine. 

The first and second contentions must 
accordingly be overruled. 

The //lird contention is that the present 
application for revocation is barred by the 
dismissal of Haramoni’s application for 
revocation. It is not disputed that the 
plaintiffs as the daughters of Ram Lal 
had the right to call upon the executors 
to prove the will in solemn form in their 


(4) (1892I 19 Cal. 48. 

(5) (1906) 33 Cal. xooi. 

(6) (1828) 8 B. & C. 22. 


presence, but what is contended for is 
that the widow having made an applica- 
tion for revocation and the application 
having been dismissed, it is no longer 
open to her daughters, the plaintiffs, to 
make a similar application again. No 
doubt Haramoni as a Hindu widow repre- 
sented the estate of her husband and the 
plaintiffs as the reversioners would be 
bound by any decree fairly and properly 
obtained against her. But there was no 
trial of the revocation case and no 
decision by the Court. Haramoni admit- 
ted the genuineness of the will and 
prayed that the Probate might be upheld 
under circumstances which we will 
presently discuss. Behind the applica- 
tion there was a compromise effected 
by the ekrarnamas and the learned 
Pleader for the appellants relies more 
upon the compromise than upon the order 
dismissing the application for revocation, 
and this brings us to the Jourth conten- 
tion, viz.^ whether the compromise 
arrived at between Haramoni and Shyam 
Lal and Suk Lal is bona fide and binding 
upon the plaintiffs. A number of cases 
were discussed before us, upon the ques- 
tion whether a compromise entered into 
by a Hindu widow is binding upon the 
reversioners. Most of the earlier deci- 
sions are in favour of the respondents’ 
contention, that a compromise effected by 
a Hindu widow is not binding upon the 
reversioners, but having regard to the 
recent decisions of the Judicial Commit- 
tee in Khunni Lal v. Kunwar Gohind 
Krishna Narain (7) and Musammat Hiran 
Bibi v. Musammat Sohan Bibi (8), the 
ealier view, we think, cannot be main- 
tained. It is true the Judicial Committee 
in an earlier case, Imrit Konwurw, Boop 
Narain Sin^h (g), held, 
it is clear that the daughters' could not be 
bound by a compromise made 6y the widow 
under any circumstances,** 

but it seems to us that those observations 
must be taken to have been made with 
reference to the particular facts of that 
case- We have considered the cases on 
the point ; and we are unable to hold that 
a compromise made by a Hindu widow is 
not binding upon reversioners under any 
circumstances, as contended for on behalf 
of the r espondents. 

(P All. 356« 10 I.C. 477 ^38 I.A. 87 

(P.C^^‘ P C. 44“24 LC.309 

(9) (1880) 6 C, L. R. 76. 
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The latest case on the point in our 
Court is that of Mohendra Nath Biswas v. 
Shamsunnessa Khatun{io)t which stales 
the result of the authorities. 

In dealing with the contention in that 
case, viz.^ that the withdrawal of an 
appeal from a decree dismissing the 
suit of the female holding Hindu 
widow’s estate was in the nature of 
a compromise and destroyed the conclu- 
sive character of the original decree which 
thereupon ceased to be operative as a 
contested decree, Mookerjee, J., observed 
as follows : — 


“ This view cannot possibly be sustained for 
as was pointed out by the Judicial Committee 
in Khunni Lal v. Kunxvar Gobiud K'nshuc 
Narain (7) and Musamrnal Hiran liibi v. 
Musanx^ut Sohan Bibi (8j a compromise 
jamounting to a bona fide setllement of dis 
putes will bind the reversioner quite as much 
as a decree on a contest; in other words 
that the principle laid down in Katama Nat- 
chter V. Srimat Rajah 0/ Hhivagunga ( 1 1 ) is noi 
limited to decress in suits contested to the end. 
This rule is subject to the qualification that the 

|compromise was made for the benelii 

of the estate and not for the personal advantage 
of the limited owner ; Tariuee Churn Gangooly 
p . Indro Hover v. Abooi 

H 3 ). pPenJra Narain Mytt v. Cobee 
Nath Bera(i4), Sambasiva Ayyar Venkatas- 
Ayyar{i^), Kambinayani Jawaji Timmaji 
AmmaGaru y. Kambinayant Jawaji Subiaraju 
Nayanwaru (16) and Rajlakshmi Dasee v. 
Kafyayant Dasee (17). The view cannot be 
defended on principle that a qualified owner 
Ike a Hindu widow, daughter or mother is bound 

a litigation in respect of 
bands unremittingly to the 

ultimate Court of Appeal and she cannot bo»a 

"tatter in con- 
, ®y*.®ven though such compromise be in 
the best interests of the estate.” 

We have, therefore, to see whether the 
P inciples relating to compromise by a 
^mdu widow stated above are applicable 

^^se, and we 
accordingly proceed to consider the 

relative positions of the parties, the cir- 

cumstances under which the compromise 

m the present case was effected and the 

^story of the case leading up to it. 

famn? ^ member of a joint 

tii^c y possessed of immovable proper* 
whirh°^ substantial value, the bulk of 
was situated in the District of 

4 fl8K°i 

;|li Cal. 817. 

fifi 31 Mad. 179. 

I7 1 473 = 5 I- C. 640. 

' 7 ) (*911)38 Cal. 639 = 121.0.464. 


Rajshahye. T'he defendants, who arc in 
possession and enjoyment of the pro- 
perties, have not produced any papers 10 
show what the income of the properties 
was. 1 he plainlills have produced certain 
road-cess papers submitted by Shyam Lal 
and Suk Lal in 1902, from which it would 
appear that the income of some of the 
properties in the Rajshahye District was 
Rs. 10,000 a year. It is said that the 
same included properties acquired after 
Ram Lal s death. 1 wo of the properties, 
however, admiitediy belonged to the 
family at Ram Lai's death, and the 
income thereof amounted to Rs. 6,000 a 
year. As Basanta had a half share in the 
family properties, the three brothers had 
an income of Rs. 3,000 a year. 'I’he 
income in Ram Lai Ghosh's share was 
thus about Rs. 1,000 a year. T'he very 

fact that Shyam Lal and Suk Lal agreed to 

pay Rs. 425 a year to Haranioni by the 
ekrar indicates that tlie income must have 
been substantial. The family had also 
some properties in the Jessore District 
the income whereof in Ram Lai’s share 
was only Rs. 39 a year. 'They had a 
money-lending business, but the defen- 
dants have not produced any papers to 
show the amount of money invested in 
that business. They had also movable 
properties and residential houses at 
Basuarih and Rampore Boalia. If there 
were no will, Ram Lai’s widow Haranioni 
would have been entitled to one-sixth of 
the entire estate and after her death, her 
daughters and after them their sons, if 
any, would be entitled to that share. Now 
under the will the widow and after her 
death her daughters were to get the 
income only of the Jessore properties 
which amounted to Rs, 39 a year, the 
corpus of those properties even having 
been given to the brothers (Shyam Lal 
and Suk Lal). Haramoni was to enjoy 
the movables and to have the right of 
residence in a portion of the family dwell- 
ing house at Basuarih without power of 
alienation, but they were to go to the 
brothers on her death. The daughters, 
therefore, were to get under the will only 
an annuity of Rs. 39 a year and a legacy 
of Rs. 50 each. They had no right to the 
movables, or any portion of the money- 
lending business, nor even any right of 
residence in the family dwelling house. 
But although the widow and daughters 
thus were practically deprived of their 

inheritance, the Probate was applied fotn 

1 « 
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without citing them. In the application 
for Probate it was not clearly stated 
where Ram Lal died. Ram Lal, even 
according to the defendants, resided at 
Basuarih for i8 months before his death, 
but the wording of the application for 
Probate suggested that the usual place of 
residence of Ram Lal was Rampore 
Boalia. The value of the assets was not 
mentioned in the application, and as 
already stated the existence of the widow 
and the daughters was ignored. 

The evidence is conflicting as to 
whether Haramoni and her daughters 
were at Basuarih or at Rampore Boalia 
at the time of the application for Probate. 
The plaintiffs have adduced evidence 
that they were at Basuarih and went to 
Rampore Boalia about a year after the 
death of Ram Lal, i.e., after the sapindi- 
karan (the first annual shradh) of Ram 
Lal took place, while the defendants 
have adduced evidence to show that they 
were taken to Rampore Boalia shortly 
after Ram Lai’s first shradh by Basanta 
Kumar, who had been to Basuarih in 
consequence of his mother’s illness some- 
time before Ram Lai’s death. The Court 
below says, 


It s«ems that shewas in the same house at the 
time when the notices were issued but that no 
steps were taken to give the widow any notice of 
the Probate proceedings.” 

We are inclined to agree with the Court 
below. It was contended 6n behalf of 
the defendants that if the brothers applied 
for Probate of a forged Will, they would 
have never taken the widow to Rampore 
Boalia at the time. But if the intention 
of the brothers was to obtain Probate 
fraudulently they might have taken Hara- 
moni to the Rampore Boalia residence 
purposely, so that if she sought to revoke 
the Probate, her presence at Rampore at 
the time might be relied upon as showing 
her knowledge of the Probate proceedings. 
However that may be, Haramoni, being a 
par dctjiashin lady, would not ordinarily 
get any notice of the general citation 
unless she was informed of it by the male 
members of the family, and there is 
no doubt that she had no knowledge 
whatever of the Probate proceedings. She 
lived with her daughters for some time at 
Rampore, and (hen went back to Basuarih, 
where they lived jointly with the brothers’ 
family the ancestral house there. 

^ Sometim^^fterwards she must have come 
' the will and in i88i she applied 


for a Succession Certificate in the Jessore 
Court. The brothers opposed it and set 
up the Probate, and she had to withdraw 
the application. Matters remained in the 
same stale for sometime. Her second 
daughter Rameswari was married to Durga 
Das Bose in 1883, and in 1884 she applied* 
for revocation of Probate in the Raj- 
shahye Court, so that it was about 6 years 
after the grant of the Probate that the 
application was made. This delay in 
making the application has been com- 
mented upon on behalf of the defendants. 
But although we do not believe that 
Haramoni first came to know of the will 
in the Succession Certificate proceeding 
as stated by her in her application for 
revocation, the explanation for the delay 
as given in her affidavit dated the 22nd 
April, 1884 sworn in the Jessore Court 
prior to her application for revocation 
appears to be reasonable and should be 
accepted. In her affidavit she stated 
(after referring to the Succession Certifi' 
cate proceedings), 

** since then I intended f o apply for revocation 
of the said Probate but I am a lady belonging to 
a respectable family. Particularly I no 

means to pay the necessary expenses of ihe 
litigation. The opposite party are very influen- 
tial men in this district. No one ventured to act 
on my behalf for fear of them. I could not 
make this application so long. Now having 
given away one of my daughters in marriage I 
am making this application with the help of my 
son-in-law.*’ 

In her application for revocation of the 
Probate, she stated that her husband had 
not executed any will, that the opposite 
party had caused a forged will to be made 
to deprive her and her daughters of the 
properties, that the Probate had been 
obtained secretly without her knowledge 
and without service of notice upon her, 
and the reasons for the delay in making 
the application were that the opposite 
party were very powerful men and had 
great influence in Rajshahye, and the 
petitioner not having had sufficient funds 
in hand could not apply earlier. 

Shyam Lal and Suk Lal were in 
possession of the entire estate to the , 
exclusion of Haramoni. They had influ- 
ence at Rajshahye : their father had 
been a mukhtear of RobertVVatson & Co*, 
their uncle (the father of Basant Kumar) ; 
a Police daroga^ Basanta Kumar (their 
cousin) was a mukhtear and acted for 
Watson & Co., Shyam Lal himself was 
also a Revenue Agent and Suk^^Lal h^ld 
service in the Coilectorate. Under 
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the circumstances we fully accept the 

explanation for the delay in making 

the application for revocation as given 
by her. 

It may be conceded that the applica- 
tion for revocation was made by Hara- 
moni not merely in her own interest 
but also in the interest of the daughters, 

but we have to see how it was disposed 
of. 

1 he application for revocation came 
on for hearing on the isl August, 1SS4 
and one witness Satish Chandra Ghosh 
was examined on her behalf and the case 
adjourned to the 26th August, 1884. On 
^at date an application was put in by 
Haramoni stating, 

I have now come to know on special 
enquiry that the will, dated the 12th Sraban 
*2 3, executed by my husband, in accordance 
w»th the terms of which Srijukta Shyam J,al 

*’ave become 

entitled to some of the properties left by my 
husband in absolute right, and are executors 
''ith regard to some, is genuine and was duly 
executed by my husband. It is, therefore, 
prayed by making this application that the 
said will may remain in force and in accordance 

Tn h If® honour, dated the 

1878, the Probate obtained by 
•A Ghosh Mahashayas and the 

fome Probate may remain in 

Ihe Court thereupon recorded the 
following order, 

up before us it uas 
comnrl^ production of a petition of 

i« settled. It 

kJ ,.*"®f®*ore, ordered that the objection 
e disallowed without costs, and a decJee be 

Sse“ ” “^thecom- 

These two ekrars however, one execut- 
es by Haramoni in favour of Shyam 
Ij-al and Suk Lai and the other by 

exL f favour of the former 

executed on the previous day (the 

in 1884), were not mentioned 

the application to the Court. It 
as stated in the ekrarnamas that 
Haramoni was being maintained as 
^^member of the joint family by her 

accordancc with the 

° '^'^erences between her and the 

latter’s famil}-, she was 

inrnm separately : that as the 

be Jessore properties would 

w<»r« “ ber maintenance if she 

dutt separately, and it being the 

suifaki brothers-in-)aw to make 

and *k for her maintenance 

a that of her unmarried daughter, and 

1916 Cal . — 119 & 120 


for the performance of religious and 
meritorious deeds, they agreed to pay 
her, in addition to the income of the 
Jessore properties, Rs. 300 a year fr r her 
maintenance and Ks. 125 for her religious 

expenses, total Rs. 425 a year for her 

lift, and on her death Rs. 300 a year to 
her widowed daughter Kadambini, so 
long as she lived, and to the other two 
daughters Rameswari and 1 ‘arn meswari 
and their heirs in succession in equal 
shares. 1 he said amount of maintenance 
was charged upon certain properties and 
Shyam La] and Suk Lai agreed to pay 
Ks. 300 to Haramoni for the marriage 
expenses of the youngest daughter I’ara- 
meswari. Neither Haramoni nor her 
daughters nor their heirs would be entitled 
to make any claim for the movable or 
immovable properties left to her brothers- 
in-law by the will, and if any such claim 
were preferred in future the terms of the 
fiArrir would be void and inoperative 
There cannot be any doubt that the 
arranpment was arrived at with the 
knowledge and consent of Haramoni, 
specially having regard to the fact that 
Kahdas Bose, the elder brother of Duro-a- 
das, looked after that case on her behalf 
and was an attesting witness to the eJerars 
It cannot also be said that Haramoni 
entered into the compromise with the 

her daughters, 
although It had the effect of defeating 

the rights of the daughters if it is binding 
upon them. ^ 

The learned District Judge says ; 

‘‘It does not ;.ppear that she was a sailor for 
the compromise. On the other hand the evi- 

pressed to 

l.f /l compromise. She was an illiterate 
panianashin widow, and it does not appear that 

I ■ duelling in 

Rajshahye She executed powers-of-attofney 

PI ^ A in Jessore, including a 

Pleader of that district, in order to fight out her 

cause here. She was poor and it was due to the 
pecuniary assistance which she obtained bv 
marrying her second daughter Rameswari that 
she was able to institute the case for revocation 
of the Probate in Rajshahye.” 

There is no direct evidence to show 
that Haramoni was pressed to compro- 
mise the case. Kadambini says that 
Haramoni told her that at the “entreaties” 
of her brothers-in-law and “at the 
request of the gentlemen *’ she had 
compromised the case, and there is a 
similar statement made by Haramoni in 
her plaint in a suit which will be referr^H 
to later on. The plaintiffs, however " 
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have not examined Kali Das Bose or 
Satish Ghosh, and that fact has been 
strongly commented upon, and we think 
justly. But the very fact that Shyam 
Lal and Suk Lai agreed to pay Rs. 425 
a year in addition to the income of the 
Jessore properties to Haramoni, when 
the will itself, said to have been executed 
by her husband, gave her an annuity of 
only Rs. 39 a year, in other words, that 
they agreed 10 pay more than ten times 
what her husband himself provided for 
her by his will, indicates that Shyam Lal 
and Suk Lal wanted to avoid proving 
the will in Court. There is no doubt 
that Haramoni herself was poor, where- 
as Shyam Lal and Suk Lal were rich and 
had influence at Rajshahye, Haramoni 
had the _ pecuniary assistance from 
Rameswari’s husband’s family and had 
Kali Das to look after the case, but so 
long as Haramoni was alive Rameswari’s 
husband had not the same interest as he 
has in the present litigation, because 
Rameswari might not have succeeded to 
the estate of her father if she died 
during the life-time of her mother. The 
learned District Judge says, 

“ it is not unnatural that she, straitened as she 
was in her circumstances, agreed to have the 
case amicably settled for what she was provided 
rather than wait for what she might or might 
not have obtained in a fight with Shyam Lal and 
Suk Lal.” 

However that may be. there was the 
youngest daughter Parameswari, an 
infant of about 1 1 years of age whose 
interests were also involved in the case. 

It is true it cannot be said that the com- 
promise was wholly regardless of the 
interests of the daughters, but Haramoni 
whose wants as a Hindu widow were 
limited was to get Rs. 425 a year for her 
maintenance and religious expenses and 
under the will she had a right of resi- 
dence in the family house and a right of 
enjoyment of movables for her life, 
Rameswari and Parameswari, however] 
(who might give birth to sons, as in fact 
they have) were to get only Rs. 100 a 
year each, they had no right of residence 
in the family dwelling house nor the 
right to enjoyment of the movables under 
the will. Parameswari then was un- 
married, Shyam Lal and Suk Lal agreed 
to pay only Rs. 300 for her marriage 
expens^, and she might not have been 
marriecFinto a family in affluent circum- 
^ stances. The compromise thus was more 
beneficial to Haramoni than to her 
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daughters. It is to be noticed that the 
ektar was to be void in case the widow 
or her daughters preferred any claim to 
the estate. The question is whether 
under these circumstances, the compro- 
mise is binding on the plaintiffs. In the 
cases in which compromises made by 
Hindu widows were held binding upon 
the reversioners, there were disputes 
relating to properties, there vfQXQ bona fide 
settlements of the disputes, and to 
settlements were brought to the notice of 
the Court which gave effect to them. In 
some of the cases, the compromise was 
based on the assumption that there was 
an antecedent title of some kind in the 
parties, and the compromise merely 
acknowledged and defined what that title 
was- Here the questions involved in the 
revocation case were, whether the Pro- 
bate should be recalled and whether the 
will was genuine. It was exclusively the 
province of the Judge to come to a deci- 
sion on the question whether the will was 
genuine, and Shyam Lal and Suk Lal and 
Haramoni could not decide that issue by 
agreement or compromise between them 
specially when the reversioners, the 
daughters, were no parties to the pro- 
ceedings. 

It is true the will had been proved in 
common form, and Probate had already 
been granted. But Haramoni had applied 
for revocation of the Probate, and she 
was entitled to have the Probate recalled 
and the will (which she had challenged 
as forgery) proved in her presence, as she 
had not been cited in, and had no know- 
ledge of the Probate proceedings. Even 
if Shyam Lal and Suk Lal succeeded in 
proving her knowledge of the Probate 
proceedings (which is not at all likely), 
we do not think that the Court, having 
regard to the facts that she sls Si pardana- 
shin lady, that the interests of infants 
were involved and that they were practi- 
cally deprived of the whole of the 
inheritance would have refused to recall 
the Probate on that ground. Had the 
attention of the Court been drawn to the 
fact that the interests of infants were 
involved, the vigilance of the Court 
would have been roused, and having 
regard to the terms of the will, the 
circumstances under which it is said to 
have been executed, the nature of the 
witnesses, the conduct of the propoun- 
ders of the will in the matter of obtain- 
ing probate, the fact that the existence 
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of the widow and daughters had been 
suppressed in the application for Probate 
and the other circumstances of the case 
the Court might have insisted upon a 
strict proof of the will, and refused to 
uphold the will unless quite satisfied as 
to Us genuineness. U seems to us that 
in order to avoid these diihculties that 
the compromise was effected out of Court 

by the ekrarnamas and admission was 
obtained from Haramoni that the will 
was genuine. It is apparent that she 
did not put in the application because 
she was satisried of the genuineness of 
the will by “special enquiry,” but 
because her brothers-in-law agreed to pay 
a larger annuity by the ekrar. Had the 
interests of Haramoni alone been 
concerned, it did not matter how she 
proceeded with the case, or how or on 
what terms she settled it. Ordinarily 
a compromise of a Probate case is 
binding only upon the parties to it. But 
Haramoni as a Hindu widow represented 

if is the contention 
of the appellants themselves that she 
represented the interests of her in- 
fant daughters though they were no 
parties to the case. The compromise 
was arrived at in connection with the 
revocation case pending in Court, but 
the ekrarnamas which embodied the 
terms of the compromise were withheld 
from the Court, and all that was re- 
presented to the Court was that Haramoni 
was satisfied ‘ on special enquiry’ that 
will was ‘genuine’ and that the 
f'robate might be upheld. There can be 
no doubt that these statements were 
made at the instance, and in the interests, 
o Shyam Lal and Suk Lal, suppressing 
e real facts of the case and the terms 
nt the compromise from the Court for 
the purpose of avoiding a trial of the 

. case which involved the 

mterests of the infant daughters. 

We have seen that though the interests 
Of the daughters were not entirely dis- 
regarded, the compromise was not a fair 

^ daughters were concem- 

e and cannot be said to be beneficial 
or the estate which was ultimately to 
evolve upon the daughters’ sons. 

nder these circumstances, and those 
already referred to, we are unable to hold 
at ti^ principles upon which a compro- 

hpM a Hindu widow may be 

binding upon the reversioners, 
PPly to the present case, or that the 


V. Rameswari Basu 

compromise was bona jide or binding 
upon tlie plainiiffs. 

it is contended that it was a family 
settlement, but a family settlement pre- 
supposes that there urc bona /ide claims 
on either side and an honest .settlement 
after full disclosure of facts on eitlier 
side. Here one party secretly and fraudu- 
lently obtained Probate of a will and 
when the other party wanted to have it 
revoked, the former agreed to pay a 
larger annuity, and obtained an admis" 
sion of the genuineness of the will which 
might be used against the reversioners. 
We do not think that in tiiese circum- 
stances the principle of family settlement 
applies. 

The fifth point relates to the question 
of delay and acquiescence. At the time 
of the compromise in the revocation case 
the plaintiffs Rameswari and Parames- 
wari were about 13 and ir years of age 
respectively. No question of acquies- 
cence on their part at that time could 
arise. An attempt, however, has been 
made to show that before the compromise 
was arrived at, a messenger was sent 
by Haramoni to inform and consult 
Rameswari and her husband Durga Das 
about the compromise. One Behary Lal, 
a witness for the defendants, professes to 
have taken the message to Sankarpasha, 
the residence of Rameswari ’s husband. 
Hut Rameswari was then a girl of 13 and 
her husband Durga Das was a mere youth, 
and his father was alive. We are unable 
to place any reliance upon the evidence 
of Behary Lal, and agreeing with the 
Court below, we hold that the attempt to 
prove that the compromise was effected 

with their consent has failed. It is true 

Kalidas, the elder brother of Durga Das, 

was present at the compromise and was 

an attesting witness to the e/krars, but 

that cannot betaken as acquiescence on 

the part of Rameswari who was then a 

minor. As for Parameswaii, she was not 

married and was a girl of ii years of age. 

There could be no question of consulting 

her and no such suggestion has been 
made. 

Haramoni received the legacy of 
Rs. so each given by the will to her and 
her three daughters, as appears from the 
statement contained in her plaint in a 
suit in the Small Cause Court filed in 
1887 against Shyam Lal and Suk Lal. 

The defendants’ witness Behary Lal 
Bose says that out of that money Haramoni 
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paid Rs. 50 in cash to Kadambini and gave 
ornamants to the value of Rs. 50 each to 
Rameswari and Parameswari and appro- 
priated Rs. so to herself and that he (the 
witness) got the ornaments prepared tor 
them. The story is wholly unreliable, 
and has been rightly disbelieved by the 
Court below. 1 here is no reliable evi- 
dence that either Rameswari or Para- 
meswari herself ever obtained the legacy 
of Rs. 50. Shyam Lal admits that after 
Rameswari and Parameswari attained 
puberty, no money as provided by the 
will was given to them by him, Rames- 
wari or Parameswari never admitted the 
genuineness of the will. 

The defendants, however, relied upon 
the draft of an ekrar executed by Hara- 
moni in favour of Shyam Lal and Suk Lal 
by which a suit brought by her against 
them was compromised. Rameswari and 
Parameswari were no parties to the suit or 
the <r^rar, but it is said that Parmeswari’s 
husband Brojendra took an active part 
in effecting the settlement and corrected 
the first paragraph of the draft ekrar, 
which contains an admission of the will. 
It is stated that the amended first 
paragraph was written by Brojendra on 
a slip of paper, and that slip was 
pasted on the first paragraph of the 
draft ekrar, as it originally stood. The 
witness Nibaran Chandra Bose made a 
note that it was written by Brojendra. 
son-in law (of Haramoni), an inhabitant 
of Nowapara, in the presence of certain 
persons whose names appear in the note. 
Nibaran admits that he was not in the 
service of the defendants at that time, 
but happened to be present on some 
other business. A portion of the writing 
(of the note) admittedly looks drfferent 
from the other, which Nibaran says might 
be due to difference of pen and ink. 
Shyam Lal admits that he directed 
Nibaran to make the note- 

The defendants have adduced evidence 
to prove that the slip was written by 
Brojendra and several witnesses have 
been called by them to prove Brojendra's 
handwriting. On the other hand, 
Brojendra’s son denied that it was his 
father’s handwriting. The learned 
District Judge says : 

“ It does not seem to me to be established that 
the slip was in the handwriting of Brojendra. 
Even if it were 1 do not think that the recitals 
in the slip can affect his wife or his sister-in- 
law.” 


We agree with the Court below in the 
view it has taken. Haramoni was bound 
by the ekrarnama which she had executed 
in the revocation case, and the fact that 
one of her sons-in-law. Brojendra, took 
part in effecting a compromise between 
her and Shyam Lal and Suk Lal or 
wrote out a paragraph of the draft 
ekrar in which Haramoni admitted the 
will or stated that she was in enjoyment 
of the income of the Jessore properties 
in accordance with the said will, cannot 
be construed as an acquiescence on the 
part of her daughters. Brojendra, if he 
did what is ascribed to him, did so on 
behalf of Haramoni, and not on behalf of 
his wife Parameswari who was no party 
to the ekrar. 

Nor do we think that the fact that 
Surendra, one of the sons of Rameswari, 
lived with his grandmother Haramoni, 
or signed some receipts for the money 
received by her for her maintenance, 
constitutes acquiescence on the part of 
the plaintiffs. Haramoni so long as she 
was alive was certainly bound by the 
ekramama, and the fact that one of 
Rameswari’s sons lived with Haramoni 
or signed the receipts for her does not 
show that her daughters acknowledged or 
acquiesced in the ekrar. 

The acts and conduct relied upon thus 
do not, in our opinion, amount to acqui- 
escence on the part of the plaintiffs. 
Besides, as pointed out in a recent case 
in this Court, Shyama Charan Baisya v. 
Prafulla Sundari (18), there is a distinc- 
tion between a case where the acquies- 
cence alleged occurs while the act acqui* 
esced in is in progress, and another where 
the acquiescence takes place after the 
act has been completed. In the former 
case the acquiescence is quiescence under 
such circumstances as that assent may 
be reasonably inferred from it. In the 
latter case, when the act is completed 
without any knowledge or without anyj 
assent on the part of the person whose| 
right is infringed, the matter must bCj 
determined obviously on very different 
legal considerations. A right of actionj 
has then vested in him, and mere delay| 
to take legal proceedings to redress thej 
injury cannot, by itself, constitute a bar 
to such preceedings, unless the delay on 
his part, after he acquired full knowledge, 
had affected or altered the position of 


(18) (1915) 30I. c. 161. 
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his opponent. All that can be said in 
the present case is that there has been 
delay in making the application, as 
Rameswari and I’arameswaii being at the 
time of the compromise 13 years and 
IX years of age respectively, there could 
be no question of assent or acquiescence 
on their part at that time. 

But although we do not think that the 
above acts amounted to acquiescence on 
the part of Rameswari and Barameswari 
and although there may not be a fixed 
time within which an application for 
revocation may be made, yet a person 
may be debarred by long delay in 
making such an application- As stated 
in Williams on Executors, 10th Edition, 
Vol. E page 244. 

Long acquiescence unaccompanied by any 
special circumstance’s and acts done by next-ot* 
kin under the provisions of the will may (if no 
fact appears which excitc.sa reasonable suspicion 
of the genuineness or validity of the will) amount 
to such a waiver of his rights as to preclude him 
from putting the will in suit,” 

e have, therefore, to see whether 
there were special circumstances in the 
case so as to take it out of the above 
rule. It is true that at the date of the 
<^ompromise of the revocation case (in 
1884) both Rameswari and Barameswari 
were minors, but they attained majority 
^bout 20 years ago. They had no right 
to the estate so long as Haramoni was 
alive, but they could have as reversioners 
ouring her life-time, applied for revoca- 
tion of the will. Their right, however, 
to succeed to the estate was contingent 
ypon their surviving their mother Hara- 
moni. They had no money of their own, 
and were dependent upon their husbands, 
fhe evidence of Ramesw-ari shows that 
ber husband was not willing to incur the 
costs of an expensive litigation which 
would be wholly infruciuous if she died 
the life-time of Haramoni, and 
old her to wait until Haramoni’s death. 

he evidence of Parameswari is to 
similar effect, and we have no reason to 
disbelieve this evidence. 

^hen there are various facts w'hich 
®xcue not only reasonable but grave sus- 
picion about the genuineness of the will, 
^ourt below has found upon the 
^idence that the will is not genuine. 

I e have not been referred to any case 
in which the Court, having found the will 
not to be genuine, has refused to revoke 
a Probate granted in common form on 
the ground of delay. 


Haramoni died on the 22nd -luly, 1909, 
and the application for revocaliun was 
made by tlie plaintiffs on the 27th April, 
1910, about 9 months after the death of 
Haramoni. Having regard to all the 
circumstances, we are of opinion that the 
plainiills are not precluded by acquiesc* 
ence or delay in making this application 
for revocation. 

The case of J\lanorama Chowi/hurani v. 
btoski Mohan Vas Majumdar ( 19 ; was relied 
upon. In that case Probate was sought to be 
revoked after 17 years and the application was 
refused, but it was found that the petitioner 
for revocation herself had, for a series of 
years after attaining majority, received the 
allowance provided for by the will and gave 
receipts for the same, and no reasonable 
account was given of the circumstances 
which entitled the petitioner to re-open the 
Probate after so many years. On the other 
hand in the unreported case of Srima/t 
J<ani Kadambini v. Srimati A’ani Dik- 
basini (2U) a Probate which was granted in 
1 S 8 2 was revoked in 1901 . In that case 
reliance was placed on a long series of deeds 
from 1882 to 1897 in which there was 
reference to the will in which the petitioner 
for revocation took no part, but in the exe- 
cution of which other members of the 
family including females joined. The 
learned Judges held, 

‘‘this no doabt is a strong point against tlie 
plaiiuirt’s case, but it is not. we think, fatal to 

It.” 

The Court found her explanation to be 
correct, and having found the will to be a 
forged one, revoked the Probate. 

It is no doubt hard upon the defendants 
that they have to prove a will 32 years after 
Probate was granted when some of the 
witnesses are dead. But they had oppor- 
tunities of proving the will in solemn form, 
and they did not avail themselves of the 
opportunities. If it was a genuine will, 
the executor should have in prudence and 
for greater security proved the will in the 
first instance per lestes. But in the first 
place they obtained Probate in common 
form without citing Haramoni or the 
daughters and did not even mention their 
existence in the application for revocation. 
Than when Haramoni six years afterwards 
applied for revocation, they had another 
opportunity of proving the will, but they 

(Jg) U 9 «i) 42 Cal. 480=28 I. C. 886. 

(20) Appeals from Original Decrees Nos. 217 

and 334 of 1901 decided on the roth May looa 

Un-reported, v 
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avoided it by agreeing to pay her an annuity 
more than ten times the amount which her 
own husband had provided for her by his 
will (if it was genuine). They knew that 
on the death of Haramoni her daughters, 
and on their death their sons, would be the 
heirs and they apprehended that the 
daughters or their sons might challenge the 
will, as would appear from the condition in 
the ekratnama that it will be void and 
inoperative in the event of the daughters or 
their heirs challenging the will. In acting 
in that way they took the risk of proving 
the will in solemn form when the daughters 
applied for revocation. 

Under the circumstances, the hardship 
was to a large extent their own creation, and 
although, having regard to the long time 
that has elapsed, we must make due allow- 
ance in considering the evidence about the 
genuineness of the will, we are unable to 
hold that the plaintiffs are precluded from 
having the question of genuineness of the 
will tried out in this case. 

We now come to the last question in the 
case, viz»^ whether the will is genuine. 

[Their Lordships after discussing the 
evidence on the point concluded as fol- 
lows : — ] 

The will is said to have been executed on 
the 26th July, 1876 and Ram Lal died on 
the 6th December, 1876, i. e., more than 
four months after. There is a registration 
office at Bagharpara only 5 miles off from 
Basuarih and the will was not registered. 
Bam Lal, it is true, was suffering from 
illness, but it could have been easily 
arranged to get the Sub-Registrar of Basua- 
rih to register the will, on payment of a 
few rupees for his commission fees and 
travelling charges. Basanta Kumar, the 
Aarta of the family, was there and it was 
to him that the will is said to have been 
delivered. He was an experienced mukh' 
tear and had the will been really executed 
by Ram Lal, and made over to him, we have 
no doubt that Basanta Kumar could have 
got it registered. No explanation has been 
given as to why the will was not registered 
although there was ample time to get it 
registered. 

We have already dealt with the provisions 
of the will. The learned District Judge 
has held that the provisions of the will are 
“ unreasonable and unnatural ” and that 

“in its cruel disregard of the interests of his 
widow and three children, the will appears to 
be unworthy of Ram Lal and of the reputation 
which he enjoyed for his wisdom and kindness 
of heart.*’ 


We agree v/ith the learned Judge in the 
view he has taken of the will. No doubt 
if Ram Lal did execute such a will, the 
Court cannot reject it on the ground that 
the terms are unreasonable. All that we 
mean to say is that taking the will by itself 
it is certainly an inofficious will, Ramlal 
was living with his wife and three daugh- 
ters. The evidence shows that he loved 
them, and there is no suggestion to the 
' contrary. The wife and the eldest daughter 
nursed him in bis illness which extended 
for a long period. The evidence does not 
show that the brothers cared much (if at all) 
about Ramlal so long as he was at Basuarih. 
He was a person of a benevolent disposition 
and used to do good to the needy and the 
poor. He had an income at the lowest 
estimate of Rs. 1,000 a year besides share 
in a money-lending business; and by his 
will gave an annuity of only 39 rupees a 
year to his wife and three daughters two of 
whom were unmarried, and the latter were 
not even given the right of enjoyment of the 
movables and the right of residence in tbe 
family dwelling house. It was contended 
that the provisions of the will might not be 
considered unnatural by an orthodox Hindu, 
that the family gods have to be worshipped 

and and libations of water have to 
be offexed to ancestors, and the daughters 
when married would cease to bo members of 
the father’s family. No doubt the family 
gods have to be worshipped and pindas bjiA 
libations have to be offered to the ancestors, 
but it is going too far to say that provision 
cannot be made for them except by depriv- 
ing the widow and the daughters practically 
of the whole of the inheritance. One of 
the daughters was married, the other two 
wore to be married. The daughters might 

sons, as in fact both the plain- 
tiffs have, and the daughters’ sons would 
offer pindas not only to the deceased (their 
maternal grandfather) but also to his two 
paternal ancestors. In this connection it may 
be pointed out that the will makes no provi- 
sions for the adya (the first) shradk or the 
annual shradh of Ram Lal himself which 
an orthodox Hindu would obtain promise 
for, if be were giving away his estate to 
pereons other than his heirs, although the 
will refers to religious duties towards 
^cestors which it was the duty of Sham 
Lal and Suk Lal as much as that of Ram 
Lal to perform. Under the Dayabbaga the 
widow, the daughter, and the daughters' 
son are preferential heirs to the brother and 
even under the Mitaksbara they are so with 
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respeofc to the separate property of the 
deceased . 

The 6th paragraph of the will, which 
provides that the fruits of certain fruit trees 
planted by Ham Lai were to be enjoyed by 
his widow and daughters so long as they 
lived at Basuarih and that the fruits of 
three cocoanut trees planted by him were 
to be set apart for guests, were relied upon 
as affording material evidence of the 
genuineness of the will. But if the will 
was manufactured it was not very difficult 
to insert such a provision in order to show 
that the will was a genuine one. 

Some arguments were based upon a 
passage in the will, and in the deposition of 
Sham Lai already referred to, that there 
were debts of the family for which Ham 
Lai also was liable, and that Ham Lai was 
anxious that his wife and daughters should 
not be liable for such debts, and he, there- 
fore, proceeded that his share of the money- 
lending business would go to his brothers 
to the exclusion of his widow and daughters, 
who were to get a legacy of Rs. 50 each 
^d were not to be liable for the debts. 
But we have no evidence as to whether 
t^here was any debt for which Ram Lai or 
his brothers were liable. Reliance is placed 
on an dated the 18tb March, 1884, 
by which Basanta Kumar made a gift of a 
-■annas share of the family properties to 
oham Lai and Suk Lai and by which it was 
agreed that the latter should pay a ten- 
annas share of the debts of the ijmali time 
entered on a separate list signed by Sham 
■1^1 and Suk Lai and Basanta Kumar and 
^at Basanta would pay a six-annas share, 
ihe same ekrar also provided that an 
eight-annas share of the amounts due on 
account of paddy and other money-lending 
business when realised would belong to 
Basanta and the other half to the two 

f there is no doubt that 

e family had money-lending business and 
tbe fact appears from the will itself. Now 
e defendants, who are in possession of the 
estate, have not produced either the list of 
aebbso(/>maft time signed by Sham Lai 

Basanta or the papers 
re a log to the paddy and other money- 

business belonging to the family, 
here is in fact no evidence except the 
of Sham Lai what the extent 
off Sham Lai did not even 

erany explanation as to the non-produc- 

<^^086 papers. Kishori Mohan said 
kh for papers, deeds and /ama 

^fo.qh but could not find any previous to 


1286. We are unable to accept this 
statement or to attach any weiglit to the 
argument based on the existence of detjts 
in connection with the provision of the 
will. 

Certain bonds executed by Basanta 
Kumar were referred to as showing the 
existence of debts, but the bonds were 
executed by Basanta Kumar not as hirta 
of the family and only his own share 
(8 annas) of the family properties was mort- 
gaged. Sham Lai admits that Ram Lai did 
not execute any bond. Certain endorse- 
ments of payments made on behalf of Sham 
Lai and Suk Lai on one of these bonds 
were relied upon to show that the debts 
were family debts, but such payments were 
made after the date of the ekrar executed 
by Basanta by which he made a gift of a 
portion of his share of the family properties 
to Sham Lai and Suk Lai, on condition 
that they would pay a proportionate share 
of debts. The very fact that the will 
provided that the widow and the daughters 
would not be liable for debts, and would 
get a legacy of Rs. 200 out of the money- 
lending business in Ram Lai’s share which 
would go to the brothers, indicates that the 
assets of the money-lending business exceed- 
ed the debts, if any. 

It was suggested that as Basanta Kumax', 
Sham Lai and Suk Lai were the earning 
members of the family, the Rajshahye 
properties were very probably acquired by 
them and that might have been the reason 
why Ram Lai left the Rajshahye properties 
to Sham Lai and Suk Lai. There is, how- 
ever, no evidence that the properties were 
acquired by those three, and had there been 
any truth in the suggestion it would have 
been so mentioned in the will, at any rate 
in Sham Lai’s deposition. On the other 
hand the fact that Ramtanu, the father of 
Ham Lai, Sham Lai and Suk Lai, was a 
mukhtear of Watson and Co, and Basanta’s 
father was a Police daroga at Rajshahye 
suggests in the absence of evidence to the 
contrary, that the Rajshahye properties 
were acquired by them, and the will refers 
to “ ancestral and self-acquired properties.” 

It was contended on behalf of the defend- 
ants that the fact that Harmoni did not 
apply for revocation of the Probate until 
Durga Das appeared on the scene, and hex- 
conduct before and after the revocation case, 
are cogent evidence of the genuineness of the 
will. 

The application for revocation was, no 
doubt, made about 6 years after the Probate 
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was granted. She at first applied for a 
Succession Certificate in the Jessore Court 
in 1S8I and withdrew it when the executor 
set up the Probate. The application was, 
in respect of debts the aggregate amount 
whereof was only Rs. 91, made more than 
three years after Rim Lai's death by which 
time the debts were barred by limitation. 
There is no doubt that the application was 
the outcome of some misunderstanding 
between Haramoni and her brothers-in-law, 
and was merely a preliminary skirmish to 
the real tight about the will. We have 
already held that Haramoni must have 
become aware of the existence of the will 
sometime before she applied for the Succes- 
sion Certificate in the Jessore Court ; but 
that the explanation given by her for the 
delay in making the application for revo- 
cation is a reasonable one and should be 
acc 0 p“jed. It is true she did not object to 
the registration of the names of Sham Lai 
and Suk Lai under the Land Registration 
Act based upon the will, nor did she apply 
for registration of her own name as heiress 
of Ram Lai. But there is nothing to show 
that she had any knowledge of the land 
registration proceedings. She admittedly 
lived as a member of the joint family, and 
no inference can be drawn under the circum- 
stances against her for not applying for 
registration of her own name. 

After the revocation case was over, she 
had other litigation with Sham Lai and Suk 
Lai. In 1887 she brought a suit in the 
Small Causes Court for recovery of Rs. 13Q 
against Sham Lai and Suk Lai, and it was 
alleged in the plaint that the defendant had 
agreed to pay Rs. 135 for constructing a 
verandah of the room in which she resided 
and being unable to pay the same and the 
legacy of Rs. 200 payable under the will, 
the defendant had executed a bond in her 
favour and bad paid the Rs. 200 but Rs. 135 
was due. A solehnama was filed in this 
case and the defendant was directed on the 
6bh February, 1888, to pay Rs. 135 within 

seven days. 

Then on the 15th April, 1890, she brought 
another suit against Sham Lai and Suk Lai 
for the recovery of the income of the Jessore 
properties from 1291 to 1296 (1884 to 1889). 
She stated in the plaint that Probate had been 
obtained by the defendants without her know- 
ledge, that she had applied for revocation 
of the Probate alleging that the will was 
not genuine and many respectable gentle- 
men intervened uid the mati;er was settled 
between the parties, to the effect that the 


plaintiffs would admit the will to have been 
executed by her husband, that the properties 
in the district of Rajshahye were to remain 
in the possession of defendants, that she 
would get the income of the Jessore pro- 
perties and l/6th share of the fruits of the 
garden and of the fish of the tanks in k/ias 
possession and a portion of the dwelling 
house at Basuarih, and that over and above 
the same she would get Rs, 300 annually 
for her maintenance and Rs. 125 for 
religious expenses, that after the terms were 
embodied in ekrarnamas a solehnama was 
tiled in that case admitting the will, that 
the defendant had been paying the amounts 
fixed by the ekrar but had not paid the 
income of the Jessore properties and accord- 
ingly prayed for recovery of the same. 

It appears, therefore, that since the dis- 
posal of the revocation case in 1884 to 1889 
the brothers did not pay Haramoni the 
income of the Jessore properties and hence 
the suit was instituted by her. This suit 
was also compromised. Defendants made 
over the entire tank called Haritakitolla to 
Haramoni for her life, the income of her 
husband’s share in the Jessore properties 
was settled at Rs. 39 a year, and she was 
to have the same from the year 1297 
(1890), and the defendants agreed to pay 
the amount due to her for the period in 
suit in two instalments Haramoni admitted 
that her husband had of his own free will 
executed the will, that the defendants had 
taken Probate of the same and were in 
possession of the properties covered by the 
will, and she withdrew the statenaents 
made in the plaint with regard to the said 
will and agreed that she and her heirs 
Would not be competent to raise any 
objection to the same at any time. 

It appears that Haramoni brought 
another suit under S, 9 of Act I of 1877 for 
possession of the Baitakkbana in the 
family dwelling house at Basuarih. This 
case too was compromised, the defendants 
having agreed to pay Rs. 350 to her for con- 
struction of a dardalan in front of the room 
occupied by her. In the ekrar by which 
the case was compromised she admitted the 
will. But all these admissions were made 
by Haramoni after she had put in the peti' 
tion and executed the ekrar in connection 
with the revocation case. She was bound 
by her petition and ekramama in which 
the will was admitted, and we do not see 
how these admissions made by Haramoni 
of the will advance the case for the defen- 
dants any further than the admission made 
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by her in the revocation case and in the 
ekrar^ or show that the will was genuine. 
On the other hand, it is contended on he* 
half of the plaintiffs that whenever ilara- 
moni said anything affecting the genuine* 
ness of the will or the ckrar^ she was given 
something which she was not entitled to 
under the will or the ekrar. For instance 
in the second case referred to above, she 
was given the entire Haritakitolla tank, 
and in the third the defendants agreed to 
pay her Rs. 325 for constructing a dardalan 
to none of which Wi^ she entitled under 
the will or the ekrar, and each time an 
admission was taken from her that the will 
was genuine and that she and her heirs 
would not be entitled to challenge it. We 
think having regard to the circumstances, 
there is a good deal of force in this argu- 
ment, In any case, we do not think that 
these admissions of Haramoni, having re- 
gard to the circumstances under which they 
were made, prove the genuineness of the 
will. 

There was one more contention raised 
before the Court below and also in this 
Court, viz., that the present application for 
revocation is not bona fide. The Court 
below overruled it for the reasons stated in 
its judgment. We entirely agree with the 
Court below on the point. 

We have given our anxious consideration 
to this case as the Probate is sought to be 
revoked after an unusual length of time. 
The learned District Judge had the wit- 
nesses before him, and he has come to the 
conclusion that the will is not genuine. 
On a consideration of all the evidence and 
Circumstances of the case, we agree with 
him in holding that the will isnot genuine. 
The result is that the appeal is dismissed, 
but having regard to the long delay in 
®aking the application for revocation we 
direct that each party do bear his own costs 
in both Courts. 

V.B./R.K. 

^ Appeal dismissed, 
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Holmwood and Mullick, JJ. 

Anila BaXa Dasi — Petitioner. 

V. 

Rajendra Nath Dalai and another — 
Opposite Parties. 

Civil Rule No. 932 of 1916, decided on 
25th November, 1916, against the Order of 
Oist. Judge, 24 Parganas, dated 6th August, 


(a> Civil Procedure Code (S of 1908), O. 9 — 
O. 9 applies to probate proceedings and exe« 
cutor* can be called upon to make full discovery 
of atiets of testator — Probate and Administra- 
tion ActiSof 1881), S. 55. 

U. II of the ('(kIo of Civil Proieclure ajjulies 
to pro*. t-edin^s in and a Proliutc t.J'.'uri 

can, on sul)niis>ion ot inicrrogatorics, dircet ttie 
executor.'- t*> make a lull discovery of the a^sel.s 
of the testator by an al]ii.la\it swoin by them. 

fl’- 9.V5. 2.J 

Hut until th*; interrogatories are tiled, the 
Court i> absolutely without any p(Aver in the 

, I>. 9 ^ 4 . C. i -l 

(b< Civil Procedure Code (5 of 1908), 0.9 — 
Probate proceedings — Strictest relevancy in the 
interrogatories isnot required {Semhie ) — Probate 
and Administration Act (5 of 1881), S. 55. 

St/nble . — In matici.' *>1 l*r<ibjle tlie .strictest 
relevancy in tlie interrogatories may nut l>e 
required, but the Court siioultl e.xclucle whatever 
is offensive or Improper. (P. 954, C. i.J 

Dwaraka Nath J/?7^<jrand Satis Chandra 
Ghatak — for Petitioner, 

JogendraNath Mukherjee, Sarat Chandra 
Mnkhergee and Paresh Nath Mukherjee — 
for Opposite Parties. 

Judgment. — This was a Rule calling 
upon the opposite party to show cause why 
the order of the Court referred to in the 
petition should not be set aside and the 
opposite party directed to make a full dis- 
covery of the assets of the deceased by an 
affidavit sworn by them personally in the 
form required by law. 

It appears that a petition was filed before 
the leiirned Judge, averring that the inven- 
tory filed by the other side as executors to 
her husband's estate, which alleged that only 
forty-seven thousand Rupees came into their 
hands in cash, was erroneous and that as a 
matter of fact they obtained a lakh of Rupees 
or more and it asked the District Judge to 
direct the opposite party to make a full 
discovery of the assets of the deceased by an 
affidavit sworn by the opposite party person- 
ally. The learned Judge refused the appli- 
cation, on the ground that there appeared to 
him to be nothing in the Probate Act which 
would enable him to make any such dis- 
covery. He apparently did not have it 
brought to bis notice that S. 55 of the 
Probate and Administration Act lays down 
that ** The proceedings of the Court of the 
District Judge in relation to the granting of 
Probate and Letters of Administration shall, 
except as hereinafter otherwise provided, be 
regulated, so far as the circumstances of 
the case will admit by the Code of Civil 
Procedure. ” There is, therefore, no doubt 
that O. 11 of the present Code of Civi. 
Procedure applies to proceedings in Probatel 
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Under that order there are only two 
methods of discovery, one by interrogatories 
and the other by an order directing dis- 
covery of documents in the possession or 
power of the other side. The affidavit which 
the petitioner desires to obtain can, there- 
fore, only be obtained by the first method, 
namely, by interrogatories ; and it is laid 
down clearly in O. 11, R. 2, that on appli- 
cation for leave to deliver interrogatories 
the particular interrogatory proposed to be 
delivered shall be submitted to the Court ; 
and in the case before us no inteiTogatories 
whatever were submitted to the Court ; and 
it has been held in England, and the same 
rule applies in this counti-y, that under 
this rule the Judge has not any power to 
settle interrogatories, but he can only decide 
what should be administered. Until the 
interrogatories are filed it is impossible for 
Ihim to settle whether there is anything 
offensive, improper or irrelevant in those 
interrogatories : and the Dicta that have 
been laid before us from English cases with 
regard to the more extensive powers of the 
Court in matters of Probate, seem to us to 
imply that possibly in such matters the 
Judge would not be astute to insist upon 
the strictest relevancy, but he certainly 
would be obliged to exclude anything offensive 
or improper in the same way as in any other 
case. It may be that in matters of Probate 
the strictest relevancy in the interrogatories 
may not be required, but this is a matter 
for the Judge to decide when the inter- 
rogatories are filed before him. Until the 
interrogatories are filed he is absolutely 
without any power whatever in the matter. 

We are, therefore unable to help the peti- 
tioner upon the present Rule. As there is 
no provision of limitation applying to such 
proceedings, we can see no reason why he 
should not file a proper petition with pro- 
per interrogatories as laid down in O. 11 of 
the Code of Civil Procedure, and we have 
no doubt that if he does so, the Judge will 
give them the proper attention in the 
exercise of his judicial discretion ajad 
administer such as may be according to law. 

With these remarks the Rule is dis- 
charged. The opposite party is entitled to 
his costs of this hearing, which we assess at 
one gold tnohur. 

V.B./R.K. 

Hule discharged. 
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N. R. Chatter.iea and Newbould, JJ. 

Ghandradaya Sen — Defendant — Appel- 
lant. 


• % 

Bhagaban Chandra Sen and others — 
Plaintiffs and Defendants — Respondents. 

Appeal No. 1472 of 1914, decided on 
22nd December. 1915, from the Appellate 
Decree of Addl. Dist. Judge, Tipperah, 
dated 28th February, 1914. 

(a) Contract Act (9 of 1872). S. 69-Pcrton to 

Whose land liabihty is atUched is person “bound 
by law to pay.” 

One who is not personally liable to pay but to 
N\ ose land liability is attached, is a person 

ound by Jaw to pay within the meaning of 
s. 69 oi the Contract Act. [P. 955. C. 2.] 

(b) Contract Act (9 of 1872), S. 69— Person 
whose laod would have been sold but for the 
payment is person “ interested id payment of 

A person whose land would have been sold 
had he not made a payment, is “ interested in 
the payment ot money” within the meaning of 
b. 69 of the Contract Act. 4 Cal. 369. foil. 

i \ T\ «. 95^’ C. I.] 

¥*®^®^~E*«cution — Purchase of tenure at 

execution-sale— Purchaser takes it charged with 

rent due at time of purchase— Purchaser cannot 
recover the amount from judgment-debtor. 

Rent is, by operation of law, the first charge 
on a tenure and the person who purchases the 
same at an execution-sale must, in the absence 
ot anything to denote the contrary, be taken to 
purchase it charged with the rent due at the time 
ot Its purchase and there being no privity 
between him and the judgment-debtor, he cannot 
recover from the latter the money which he is 
obliged to pay for the rent so due. i C. W. N. 
458. 3 PPld.; 6 C.W.N. 794 and 32 Cal. 643, foil. ; 

4 C. \V. N. 590 and 3 C. \V. N. 384, ref. to and 
^ fP- 956. C. i.j 

fd) Contract Act (9 of 1872), S. 69W and B 
CO .barer, of tatuk-B's .hare purcha.ed by C in 
execubon of mortgage decree— Landlord patting 
proper^ to sale 10 execution of rent-decree—^ 
depositing amount to save Suit for contri* 

bution by ^ against B and C— Held A was 
ODbUed to decree against C. 

and S were co-sharers of a to/u^. The share 
o was purchased by C in execution of a mort- 
f k Prior to the purchase of C the land- 

obtained a decree for arrears of rent, 
and after the purchase by C put 3 ^ the tatui to 
sa e m execution of the rent-decree. A deposited 
. ® amount due to the landlord and saved 

then broughta suit forcontribution 
against S and C. 

that .4 was entitled to a decree for contri' 
u ion against C and C could not raise the 

j liability of B for A's claim when 

. did not insist upon his claim against H. 

o [P. 956, C. 2.] 

i>arat Chandra Hoy Chowdhury and 
Sasadkar Hoy~iox Appellant. 

■Birindra Chandra Das and Upendra 
Kumar Roy — for Respondents. 
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Judgment. This appeal arises out of a 
suit for contribution. 


A preliminary objection has been taken 
to the hearing of the appeal on the ground 
that the suit is of a nature cognizable by the 
Court of Small Causes, and does nob come 
within Article 41 of the Second Schedule 
of that Act. It is pointed out that the 
plaintiff’s case was that he was a tenant 
under the defendant No, 1, and he sued to 
recover from the defendants the whole 
amount paid by him to save the property a 
portion of which was held by him as atenant 
under the defendant No. 1 ; in other words, 
he denied any common liability with the 
defendants which is the foundation of a suit 
for contribution. That no doubt was the 
plaintiff s case, but there was an alternative 
<»se, viz*, that if the plaintiff was held 
liable to contribute then a decree for propor- 
tionate amounts might be passed against the 
defendants. 


The Court of first instance held that the 
plaintiff was a co-sharer and liable to contri- 
bute and on that footing gave a modified 
decree to the plaintiff. The plaintiff did 
not appeal against that decree. Under the 
circumstances we ai'e of opinion that the 
suit is one for contribution by a sharer in 
joint property in respect of a payment made 
by him of money due from a co-sharer, and 
IS exempted from the cognizance of J^'mall 
Cause Courts under Article 41 of the Second 
Schedule of Act IX of 1887. The prelimi- 
uary objection is accordingly overruled. 


As regards the merits of the case, it must 
be held upon the findings arrived at that 
the plaintiff and the defendant No. 1 were 
w-sharers of a rain/t. The share.of the 
defendant No. 1 in the taluk was purchased 
by the defendant No. 2 in execution of a 
mortgage-decree in 1908. Prior to the 
purchase of the defendant No. 2 the land- 
lord of the ta/uk had obtained a decree for 
arrets of rent of the taluk and after the 
purchase by defendant No. 2 put up the 
taluk to sale in execution of the rent- 
decree, when the plaintiff deposited the en- 
tire amount due to the landlord and saved 
ta/uk. He then brought the present 
suit for contribution. The Court of first 

li° X?® ^ decree against the defen- 

^ other co-sharers and 

linab decree was confirmed on appeal. 


defendant No, 2 has appealed to 
18 Court and it is contended on his behalf 
tnat as the rent-decree obtained by the land- 


lord was for a period prior to the date of 
his purchase, be was not a person “ bound 
by laio to pay" (any share of the rent) 
within the meaning of S. 69 of the Contrnc^ 
Act. it is true he was not personalty liable 
for the rent for the period prior to his 
purchase, but the taluk, a share of which 
was purchased by him, was liable to bo' 
sold in execution of the decree. In' 
Mot)ioora7iath Chattopadhya v. Krtsto 
Kumar (l), it was contended that 

the section applied only to cases where 
there was a personal liability for the debt, 
and did not apply whereas in the present 
case the liability attached to the land only, 

Alarkby, J., in overruling the contention 
said as follows : — 

*■ Now. I think It is rightly argued that taking 
that section by itself, it is possible to say that 
that section only applies to cases where the 
person who is there called ' the other ’ was 
personally liable for the debt, but it is dear 
from the illustration that that is not the inten- 
tion of the Legislatuie. The illustration gives 
the case of a lessee paying off revenue due to 
(.overnmeni ; but the liability to pay revenue 
due to Government is not a personal lialutity of 
the but a liability which is imposed 

upon the zemindar's land. It is, therefore, 
clear that that section was intended to include 

personal liability, but all 
liabilities to payments for which owners of lands 
are indirectly liable, those lial.ilities being 
imposed upon the lands held by them.” 

We agree with the view taken in the 
above case, and hold that the defendant 
No. 2 is a person who is “ hound by law to 
pay ” within the meaning of S. 69 of the 
Contract Act. 

The learned Pleader for the appellant 
sought to distinguish the case upon the 
ground that there was no personal liability 
of either of the parties to the case, and that 
the plaintiff in the present case personally 
as well as his share of the taluk was liable 
for the rent, and the defendant No. 2 was 
not personally liable but only his share of 
the taluk. If, however, a person is 
‘‘ bound by law to pay ” by reason of the 
liability attaching to the land, the defen- 
dant No. 2 comes within the purview of 
the section although his liability is not a 
double liability like that of the plaintiff. 
Besides in the present case the landlord 
did not proceed against the tenants 
personally. 

It was further contended that the plain- 
tiff was not “ a person interested in the 
payment of money ” but was himself bound 
by law to pay and that as such he cannot 


(i) (1879) 4 Cal. 369. 
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come under the section. But the plaintiff 
jin the case cited above was also “ bound by 
|law to pay’' by reason of the liability 
jattaching to the land and that did not pi’e- 
,vent him from coming under the section. 
The learned Judges held that he was “ in- 
terested in the payment” of the money 
because if he had not paid it his land would 
have been sold, as in the present case. 
The first contention of the appellant is ac- 
cordingly oveiTuled. 

It is next contended that as between the 
defendant No. 1 and the defendant No- 2, 
the former ought to have been made liable 
for the plaintiff s claim as the decree for 
rent was for a period prior to the date of 
the purchase by the defendant No. 2 in 
execution of his mortgage-decree, during 
which the defendant No. 1 was in posses- 
sion, and that the Courts below are wrong 
in making a decree against the defendant 
No. 2. But as pointed out in the case of 
Srimati Mo/iaranee Dasya v. Uarcndra 
Lai Roy Chowdry (2), rent is, by opera- 
tion of law, the first charge on a tenure and 
the person who purchases the same at an 
execution-sale must, in the absence of 
^anything to denote the contrary be taken to 
[purchase it charged with the rent which is 
,du6 in respect of it at the time of its pur- 
'chase and there being no privity between 
jhim and the judgment-debtor, be cannot re- 
cover from the latter the money which he 
is obliged to pay for the rent so due at the 
time of the purchase. 

The case has been followed in Reary Mohan 
Mukhopadhya v. Sreeram Chandra Bose (3) 
and Manindra Chandra Nandy v. Jamahir 
Kumari (4). 

We have been referred to the cases of 
Sreemutiy Jogemaya Dassi v. Girinder 
Nath Mukh&rjee (5) and Gobindo Ghunder 
Chukerbutty v. Basant Kumar Chuker- 
butty (6;. But all that was laid-down in 
the first case was that a purchaser of a 
tenure is not personally liable for its rent 
which fell due before the date of purchase, 
although the tenure may be liable for such 
rent. In the second case the appellant, an 
unrecorded co-sharer of a tenure, was held 
liable to contribute to the rent paid by a 
recorded co-sharer to save the tenure, al- 
though the share of the former had been 
sold away and purchased by another at the 

(2) (i 8 g 7 ) I C. W. N. 458. 

(3) (1902) 6 C. W. N. 794. 

(4) (1905) 32 Cal. 643. 

(S> (*900) 4 C. W. N. 590 

(6) (1899) 3 C. W. N. 384. 


date of the sale in execution of the rent- 
decree. Reliance is placed upon a passage 
in the judgment in that case which runs as 
follows : — 

"It may be that the purchaser of . . . the 
share could not have come down upon the appel- 
lant for any rent which had become due before 
the purchase, but the question here is not bet- 
ween the appellant and the purchaser, but bet- 
ween the plaintiff and those who were the co- 
owners with him of the taluk during the period 
for which the rent became due. ” 

In the present case, however, the plaintiff 
does not insist upon his claim against the 
defendant No. 1, and it is the defendant 
No. 2 who raises the question of the 
liability of the defendant No. 1. It is 
found that the defendant No. 2 purchased 
the share of the defendant No. 1 at a low 
price, which in the opinion of the Court 
below indicated that he purchased the share' 
subject to the liability to contribute. No 
equitable consideration, therefore, arises in 
favour of the defendant No. 2. 

It is unnecessary to consider whether the 
defendant No. 1 could be held liable on 
the basis of the contract (of mortgage) as 
between him and the defedant No. 2, be- 
cause the latter never set up such a case. 
The case of the defendant No. 2 simply 
was that the debt was a personal liability of 
the defendant No. 1 and he was bound to pay 
it, by reason of his having been in posses- 
sion and in enjoyment of the profits of i;he 
share during the period for which the rent 
was due. 

The defendant No. 2 is liable only to the! 
extent of the share purchased by him.] 
But no question was raised in the Courts 
below that the amount decreed against him 
exceeds the value of the share purchased 
by him. 

We are of opinion that the decree 
appealed from should be confirmed and 
this appeal is accordingly dismissed with 
costs, one set of Pleader's fees will be 
divided between the plaintiff and defendant 

No, 1, respondents. 

V.B./R.K. 

Appeal dismissed. 
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Mookerjee and Roe, JJ. 

Baikuntha Nath Bai Chaudhuri and 
others Plaintiffs — Appellants. 

v. 

Basanta Kumari Dost and others-^ 
I^f endant8~~ReBpondent8 . 
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Appeal No. 68 of 1905, decided on 26th 
August, 1915, from the Original Decree of 
Sub. -Judge, Barisal, dated 5th September, 
1904. 


Landlord and tenant — Government Revenue — 
Revenue sale-~ Rights of purchaser— Suit for 
ejectment — Burden of proof — Adverse possession 
part of an estate sold at revenue sale. 

The purchasers of an estate at a revenue sale 
are entitled to all lands included in the estate at 
the time of the Permanent Settlement ; tliey 
cannot have the advantage of, any more than 
they can be prejudiced by, adverse possession 
subsequent to that date. [P, qbi, C. 2.j 

The plaintiff in an action in ejectment must 
succeed on the strength of his own title and, 
therefore, the purchaser of an estate at a revenue 
sale cannot by suit oust the defendants from 
lands which, though not included in the estates 
claimed by them, are equally outside the estate 
purchased. [P.962. C. i.] 

/ogesh Chandra Ray and SurendraNath 
Das Gupta — for Appellants. 

Nilmad/iab Bose, Sure7idra Chandra 
Srn, Shib Chandra Pa/it, Gunada Charan 
Sen, Ba;endra Chandra Guha, Sarat 
Chandra Sen and Hemetidra Chandra Sen — 
for Respondents. 

Mookerjee, J. — This is an appeal by the 
plaintilTs in a suit for recovery of possession 
upon declaration of title, instituted so far 
back as the 27th February. 1899, There 
were more than 100 defendants in the 
suit, with the result that frequent deaths 
amongst the parties litigants have delayed 
^e trial of the suit both here and in the 
Court below. The Trial Court was not able 
to dispose of the suit till the 5th September. 
1904, and although the appeal was lodged 
in this Court on the 13th February, 1905, 
it could not be finally heard till more than 
ten years later. 

_ The plaintiffs claim the disputed lands as 
included in Kismat Baldia, which they 
allege is comprised in estate No. 3846 
purchased by them at a sale held for arrears 
of revenue on the 25th March, 1897. This 
^fcato constitutes a VZ^-gandas share of 
^f'ganah Selimabad. Three of the defend- 
ants Nos. 58, o9 and 60, are the recorded 
proprietors of estate No. 3847, anothei- No. 61 
19 the proprietor of estate No. 3848, and three 
® 9rs Nos. 62, 63 and 64 are the proprietors of 
^ ate No, 3849. These three latter estates 
^titute a 9i ganda each of Perganah 
e imabad, so that the four estates taken 
gether constitute a 2*annas share of Selim* 
a ad. The case for the plaintiffs is that the 
anas in dispute are comprised exclusively 
in estate No. 3846 and that the defendants 
^ unlawfully in possession thereof under 
he colour of tenures and under* tenures 


which are either hctiticus, or, if real, do 
not bind the plaintiffs as purchabcrs at a 
sale for arreiirs of revenue. The Court 
below has found that those undei-tenures 
do not bind the property in the hands of 
the plaintiff's and as the first defendant 
who is affected by this adverse finding ha^ 
not taken exception to it, either by an 
independent appeal or by way of cross* 
objections, the question does not directly 
arise for consideration in this appeal. The 
Subordinate Judge has further held that as 
the plaintiffs have failed to prove that the 
disputed lands are comprised exclusively in 
estate No. 3846, they must be deemed to 
be the joint lands of the entire original 
estate Selimabad, out of which the different 
estates claimed by the parties as also other 
estates have been carved out. in this view, 
the plaintiff's would be entitled to a decree 
tor possession of \2\-ganda share of the 
disputed lands; but the Subordinate Judge 
has given the plaintiffs a decree for 16f* 
(/ancia share, because thQthak map shows that 
estate No. 3846 comprises such share of the 
lands in question. The plaintiffs are dis- 
satisfied with this decree and have appealed 
to this Court. On their behalf three alter- 
native aspects of the case have been put 
forward, namely, firsts that the first defend- 
ant had acquired a good title to all the 
disputed lands by adverse possession as 
against all the other defendants and that as 
the first defendant had no substantial 
defence against the plaintiffs, the latter were 
entitled to a decree for all the land claimed ; 
secondly, that as the two contesting defend- 
ants Nos. 53 and 59, the purchasers of 
estates Nos. 3842 and 3847, h,id title to 
1 anna 7i gandas (or 1 anna Ilf gandas 
according to the Thak Map), the plaintiffs 
were entitled to a decree for the remaining 
share ; and thirdly, that the lands are the 
joint lands of the two-annas share of the 
original zemindari Selimabad and that the 
plaintiffs are entitled to a decree on that 
basis. 

Before we deal with these questions, we 
may advert to two preliminary points. It is 
clear, in the first place, that Perganah 
Selimabad was partitioned before the Perma- 
nent Settlement. This isconclusivelyshown 
from a letter addressed by Mr.G. Thompson, 
Collector of Dacca, on the 28th December, 
1793 to the President and Members of the 
Board of Revenue. This letter was not 
produced before the Subordinate Judge ; in 
fact its existence was traced out from a 
passage in the history of Backerganj by 
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Mr. Beveridge. The letter has been pro- 
duced in this Court and has been admitted 
in evidence by consent of all the parties. 
As the letter contains the early revenue 
history of Perganah Selimabad, which is 
essential for the proper api)reciation of the 
evidence in this case, we set it out below, 
though it is expressed in quaint phraseo- 
logy : — 

“ To 

W. CowpEK, Esq., 

President and Members of the Board of 

Revenue. 

" Gentlemen, 

“ I now beg leave to address Your Board 
on the subject of Perganah Selimabad and 
to lay such information before you regard- 
ing it as will, I trust, enable you to furnish 
me with your final instructions on the mode 
to be adopted for concluding the settlement 
of it. 

On a view of my predecessor’s corres- 
pondence with your Board respecting this 
mehal 1 find in his letter of the 8th Octo- 
ber, 1791 he states, as the cause of the 
decline of the public revenue in it, that it 
is the joint property of the several numerous 
sharers without any separation or division 
of the land composing it, consequently that 
every petty talookdar or ryot is subject to 
be harassed by being under thf» control and 
subject to the vexatious demands of 18 
rapacious masters : and for the removal of 
this grevious evil, he proposes that a general 
division of the perganah shall be made, 
observing further that another essential 
benefit would result from the adoption of 
this plan in the ascertainment of the actual 
quantity of land possessed by the Salt 
Byparee TalukdarSt many of which he 
states he has every reason to believe, from 
the information given him, hold their land 
at a very low rate, owing to the dishonesty 
of the mofussil servants, and Your Board 
relying on the information submitted by 
him respecting the state of the property 
in the perganah approve his proposal, and 
at your recommendation the Governor- 
General-in Council was pleased to direct 
under date the 20 th June, 1792 that the 
whole of the mehal should be held hhas 
for the purpose of making a general division 
of it between the several proprietors, so 
that each should have his share of the land 
composing it allotted to him, 

’ After such information furnished by the 
late Collector when he had been in the 
office nearly three years, and in this period 
it was to be presumed he had accurately 


informed himself of the state of the property 
in the mehal., it will no doubt be with 
some surprise, the Board are now informed 
that the division recommended was totally 
unnecessary, the perganah having under- 
gone a complete division and each share 
being separate and distinct from the other 
with the exception of the Jabberaumul and 
which, being disputed property between the 
proprietors of the 11^ annas and some of 
those holding the property of the 4 i anna 
division, must necessarily undergo a judi- 
cial enquiry for the adjustment prior to any 
division of it being made. 

In order to show your Board that the 
perganah has undergone the complete 
division stated by me, I shall beg leave 
to state the periods when the various 
divisions were made andjthe causes which 
gave rise to them. The whole property 
in the perganahs having been usurped by 
Aga Backer during the period he held 
the Waddahdharee of it, the dispossess- 
ed proprietors in the year 1156 B.S. 
preferred a complaint to the Soubah of 
Bengal, who restored them to the pos- 
session of a 4J anna proportion of it,' and 
in that year the division of it both of 
land and jumma was made by Uzmut- 
toollah Ammeen appointed by the 
Soubah for the purpose, and sometime 
afterwards the 4^ anna division under- 
went a sub-division into ten shares 
between the respective proprietors of it 


and now stand as follows : — 

G. 

C. 

Shibnarain Roy 

12 

I 

Odoynarain Roy 

9 

I 

Doolabnarain Roy 

9 

I 

Luckinarain Roy 

9 

I 

Joychand Roy 

17 

2 

Raj Chandra Roy 

5 

0 

Kishenram Roy 

10 

I 

Ram Ram Roy 

7 

0 

Pertabnarain Roy 

6 

I 

Kissen Ram Roy 

4 

0 

From the period of the 

above divi- 


sions the and 4^^ annas shares as well 
as the sub-division of the latter have 
been separate and distinct and have had 
no connection with each other. Aga 
Backer remained in possession of his 
iii annas proportion until the year 1160 
when he suffered the punishment of death 
for the crime of rebellion, and Raja 
Ranje Ballav was appointed to attach 
the whole of his property and efifecfs 
which became forfeited to the State, the 
latter were disposed of by the reigning 
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Government but the land, the family of 
Rajboliav had sufficient intluence with 
the Court to retain in their possession 
until the end of the Bengal year 11O4, 
when in the Government of Mr. Nerulst 
{illegible) Sheevnarain, the son of 
Joynarain, one of the original pro- 
prietors assisted with the inffuence and 
patronage of Gocool Ghosaul, obtained 
restoration of the share of which the 
family had been unjustly deprived by 
the usurpation of Aga Backer, and for 
theassistance afforded by Gocool Ghosaul 
he was presented with a moiety of the 
recovered property or a 5 annas 1 5 ganda 
proportion of it and had it recorded in 
the zemindary sheristah in the name of 
Bowannay Charan Roy. Thus the iii 
annas share of the pt'rganah became the 
joint property in equal proportions of 
Joynarain Roy and Gocool Ghosaul and 
they jointly possessed it in these propor- 
tions until the Bengal year 1 179, when at 
their mutual request to Mr. Barwell the 
division of it between them was made 
and each had his share of the land allotted 
to him. Gocool Ghosaul’s share continues 
complete as allotted him in this division 
and is now the property of Gassinaut in 


consequence of the public sale made of 
it to him in the Bengal year 1196. The 
other share of 5 annas 15 gandas remain- 
ing with Joynarain Roy falling in arrear 
to Government the sale of a moiety 
or 2 annas 17 gandas 2 kara division of it 
was made in 1189, B.S. of the liquidation 
of the balance and in the following year 
the division of it was made between the 
purchaser Joynarain Ghosaul in the name 
of his son Colly Sankar Ghosaul, and 
oynarain, whereby each had his propor- 
tion of the land allotted to him and 
in the same year, the heirs of the 
latter made a sub-division of their share 
of 2 annas 17 gandas 2 kara in the 
following proportions : — 


Shibnarain ... ig 2 

Doolabanarain ... 13 o 

Odoynarain ... 13 o 

Luckinarain -..13 o 

The Board will perceive from the 
so far from the perganah being 
the joint undivided property of the several 
shares as stated by my predecessor it has 
^dergone the most perfect and complete 
division practicable, into sixteen portions 
which accord with the number of the 
present proprietors, as well as with the 


number of shares slated in the public 
Rent Roll of the District, and from 
the information obtained on the fullest 
enquiry, 1 can with conlidence assure 
the Board a more perfect division of 
it between the numerous sharers cannot be 
made than the one which now stands. 'I'lie 
late Collector must, 1 apprehend, have 
been led into the error of stating it as the 
joint undivided property of the numerous 
proprietors from the representations of 
some of the ta/ukdars stating the in- 
conveniences which they suffer from 
having their Revenue to pay to three or 
more sharers ; this is an incon\’enience 
which 1 admit some of them do labour 
under, but I submit it to the Board 
whether it could have been avoided in 
the division of a pevgaiiah among so 
many proprietors, and whether it was not 
the less to be avoided in the one in 
question where many of the talukdars 
hold land paying a Revenue exceeding 
several of the proprietors’ proportion in 
the perganah and which consequently 
rendered the division of it between them 
unavoidable, and although the instances 
where a talukdar pays his Revenue to 
plurality of sharers are many in Selima- 
bad, yet I must observe there are few 
where the lands composing the taluks 
have not undergone a division between 
them, so as to define to each proprietor 
the proportion and particular soil respon- 
sible to him for the Revenue as compris- 
ed and included in his share of the perga- 
nah and upon the whole, I beg leave to 
offer it as my opinion thatfor the reasons 

above-mentioned the inconveniences which 
exist in the present division of the 
zemindari could not be remedied by a 
new one, while the latter on its operation 
would make an exchange of the property 
between the shares to the benefit of 
some and proportionate disadvantage of 
others. 

The Board will, therefore, Judge how 
far it may be advisable to make the 
division directed by the Governor-Gene- 
ral in Council at their recommendation 
given under the erroneous information 
submitted to them by my predecessor, 
indeed whether it be practicable or not! 
without giving just cause of complaint to 
some of the sharers, who will be sufferers, 
by the exchange of their property. I am 
so fully satisfied, gentlemen, in my own 
mind that it cannot be effected without 
giving this just cause of complaint and 
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that the new division can, but in a 
very few instances, remedy the in- 
convenience complained of in the present 
one, that 1 have thought it best not 
to proceed in it, perhaps it was never 
your intention to recommend a division 
where it had this tendency, and at 
the same time could not bub very 
partially remedy the inconvenience pro- 
posed by it. Although for the above 
reasons I have not proceeded in the divi- 
sion, yet I have deemed it proper to 
avail myself of the measurement made of 
the perganah for it to ascertain by a 
jammabiindy its actual assets in order to 
form a judgment how far these would 
admit of the resumption of a part of the 
large abatement, amounting to Rs. 13,000, 
granted to the iij annas division of it 
since year 1193 B. S., exclusive of the 
loss which Government has sustained 
annually on this reduced /amwa amount- 
ing averagely to Rs. 19,000. I conceived 
an investigation of the nature the more 
necessary as a perusal of Mr. Douglas’s 
correspondence with your Board on the 
subject of this mehal gave great reason 
to suspect that the abatement in question 
had not been altogether rendered neces- 
sary by any actual decline of its resourc- 
es, but partly by the refractory conduct 
of some of the talukdars refusing to pay 
the proper and just revenue of their lands 
to the zemindars and partly by the intri- 
gues of others with x\\q zemi^idari servants 
obtained from them improper deductions 
as stated in his letters under date the 
14th January, 12th April, and 8th of 
October, 1791. 

“ As far as a judgment can be formed 
from the jammabundy , these suspicions 
seem to be well grounded inasmuch as 
the assets thereby appear nearly sufficient 
to admit of the resumption of the whole 
amount of the abatement but to obtain it 
will require rigorous mea.sures both 
towards the zemindars and talukdars^ and 
am fully satisfied, gentlemen, that neither 
have one just objection to make to the 
jammabundy and so far from its being 
oppressive that it is fair if not very 
moderate. I can have no hesitation to 
give my recommendation that such 
measures be taken in all instances requir- 
ing them and that the lands, whether the 
instance be with the zemindar or talukdar, 
be formed where refused by either on the 
terms ©f the jammabundy and where they 
cannot substantiate any reasonable and 


just objection to it. I am compelled to 
call upon Your Board for this autho- 
rity in the conviction that without 
it no exertions of mine will effect 
the resumption of any part of the 
abatement in a perganah the renters 
whereof have ever shown themselves 
disobedient and of the most refractory 
disposition, and whose conduct has 
amiually baffled the attempts of the exe- 
cutive officers to realize even the Revenue 
which they are pleased themselves to 
admit as justly payable by them, but it 
cannot be necessary for me, gentlemen, 
to dwell on the misconduct of these 
renters where so much of it already 
appears upon your records in the repeated 
representation made by my predecessors 
in my office. 

“ The vesting me with the requested 
authority to form all lands in the cases 
stated will, I have every reason to believe, 
enable me to complete the settlement of 
the perganah in the course of the current 
year, with the resumption of a great part 
of the abatement, but without such 
authority I must here again repeat it to 
the Board the very, and I may say in- 
credible, refractory disposition of the 
people, will not allow me to entertain the 
hope of realizing the present rated/amwfl, 
and to conclude a settlement without an 
abatement from it, will be altogether 
impracticable. Your Board will, there- 
fore. decide under the information herein 
submitted respecting the capability of 
the mehal whether such conduct shall 
benefit the object which instigates it and 
whether the abatement shall be allowed 
and the resumption proposed, be fore- 
gone, or whether it will not be more 
proper to notice it by punishment, bearing 
out of the consideration the justice of the 

claim which Government has to the 
resumption. 

In conclusion, permit me to pledge 
myself to Your Board for the measures 
proposed by me proving efficacious and 
that it is my opinion, few instances will 
occur to render the exercise of the request- 
ed discretionary power necessary, it 
being my belief the knowledge that I 
possess it will in general prove sufficient. 

The Board at all events may rest assured 
that I will in no instance avail myself 
of it to oppress and I do hope that I 
hold a better place in their opinion than 
to be suspected of soliciting it with any 
such intention. 
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Allow me to beg your instructions 
on the subject of the address as early as 
convenient. 

“ I have the honour to be. 

Gentlemen, 

Your most obedient humble servant, 
(Signed) G. Thomp son. 

Collector. 

Dacca 

The 28th December, 1793. ” 

It is interesting to compare these shares 
with the shares now registered in the 
books of the Collector — 


No. OF 


Shark 

ESTATE. 


Annas gandas 

3834 

• • • 

• • • 0 

6 i 

3836 ... 

• • « 

• » * 0 

7 

3840 ... 

» • • 

5 

IS 

3841 ... 

t • • 

2 


3842 ... 

• « • 

• » « 0 

i84 

.3843 ... 

« » • 

• * • 0 

13 

3844 ... 

• « • 

• • « 0 

13 

3845 — 

♦ • • 

• • « 0 

13 

3846 ... 

« • • 

• • • 0 

1 2i 

3847 ••• 

• « • 

• . • 0 


3848 ... 

• • • 

• • « 0 


3849 ... 

• • • 

• • 4 0 

9 i 


This requires to be supplemented by 
a share of i anna i6| gtndas to make up 
16 annas. This missing share was 
composed of 17^ gandas, 5 gandas, 

gandas and 4 gandas mentioned in 
the above letter. 

It may be observed that estates 

Nos. 381.2-3845 make up 2 annas 

174 pandas, which together \vith estate 

^9* 3841, make up 5 annas i^gandasx 

this taken with estate Nos. 3840 makes a 

share of ii 4 annas. Estates No. 3846-49 

make up a 2 annas, and these together 

With the remaining shares, namely 

estates Nos. 3834 and 3836 and the four 

ares aggregating i anna i6i gandas, 

^ K 4 ^ annas. If these shares 

Wne in mind, the various documents 

may be easily understood ; this also 

ears out that there was originally 

a division of the perganak into two 

s ares annas and 4^ annas respec- 
tively : ^ 

In the second place, it is plain that 
absolute reliance cannot be placed upon 
thak map. It is clear that the mahal 
tlant statements were prepared only on 
reference to the original state of the mahal 
pending the decisions in the adam nisani 
and miscellaneous cases then under con- 
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lest, 'i’his must be borne in mind in the 
examination of the long series of docu- 
ments in the c.ise. 

As regards the yiVai position taken up 
by the appellants, we have only to' 
observe that it cannot possibly be sus- 
tained. .-\ssume that the first defendant 
had annexed the disputed lands to the 
under-tenure claimed by her and had 
acquired a good title thereto by adverse 
possession for the statutory period 
against the true owners. 'J hat does not 
avail the piaintifis, as they have purchas- 
ed estate Mo. 3846 and nothing beyond 
it. Take^two contiguous estates A and B, 
held by A and Y. Suppose 2 C. annexes 
a portion of B and professes to hold it 
as included in A. till the title of B is 
extinguished. If thereafter X makes 
default in the payment of Government 
revenue, what does the Collector expose 
for sale Obviously estate A as it stood 
at the time of the Permanent Settlement; 
he does not put up the sale the portion 
of B annexed to A by A" Similarly, if 
Y had defaulted to pay revenue, the 
Collector would expose for sale estate 
B as it stood at the time of the Perman- 
ent Settlement and would not exclude 
from the sale the portion annexed by X. 
'I'he substance of the matter is that' the 
purchaser at the revenue sale is not pre- 
judiced by an encroachment against thei 
defaulting proprietor; nor does he reap! 
the benefit of an encroachment by thel 
defaulter. To put the matter in anotherl 
wa} , the effect of the adverse possession! 
by X with regard to the lands of B is to! 
make him a joint proprietor of B along 
with Y. 1 he Collector is nowise affected 
by the adverse possession between the 
proprietors of A and B and if he has 
occasion to sell either estate, he sells the 
estate as it was at the time of the Perma- 
nent Settlement. Here the plaintiffs 
have purchased estate No. 3846; they 
are entitled to all lands included in the 
estate at the time of the Permanent Sett- 
lement : they cannot have the advantage 
of, any more than they can be prejudiced 
by, adverse possession subsequent to 
that date. The first contention, conse- 
quently, fails. 

As regards the second position taken 
up by the appellants, obviously it cannot 
be sustained. The plaintiffs in an action 
m ejectment must succeed on the 
strength of their own title they cannot 
succeed, merely because the defendants 
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may not be able to establish title to all 
the lands in their possession ; in other 
words, the plaintiffs as purchasers of 
estate No. 3846 cannot oust the defend- 
ants from lands, which, though not 
included in the estates claimed by them, 
'are equally outside the estate purchased 
iby the plaintiffs. 

As regards the third point taken up by 
the appellants, we may observe that this 
covers the real controversy between the 
parties. The Subordinate Judge has 
rejected without discrimination the docu- 
ments adduced by the plaintiffs to prove 
that the disputed lands are the joint 
lands of estates Nos. 3846-3849. No 
doubt, many of these documents are not 
registered, but they are of some anti- 
quity : many of them were mentioned in 
the litigation of 1863. It is further clear 
that they have not been fabricated by 
the present plaintiffs, and the very fact 
that they are inconsistent with the 
extreme case of the plaintiffs that the 
disputed lands are included in estate 
No. 3846 alone, removes them from the 
sphere of indiscriminate suspicion ; if 
the plaintiffs had manufactured these 
documents for the purposes of this suit, 
they might well have been drawn up to 
support their maximum claim. These 
documents, which disclose the dealings 
of the various parties with separate 
parcels of lands as included in one or 
other of the shares on definite partitions 
by metes and bounds in Perganak 
Selimabad, are obviously of value, as 
embodying assertions of title in times 
now long past. The letter of Mr. Thomp- 
son, as we have seen, proves conclusively 
that there was a partition prior to 1793, 
and that many of the estates then and 
now existing had separate parcels of land 
allotted to them before the Permanent 
Settlement. The question thus narrows 
down to this: have the plaintiffs proved 
that the disputed lands or any portion 
thereof were at the time of the Per- 
manent Settlement the separate lands of 
the 2-annas share now represented by 
estate Nos. 3846 — 3849. In the invest!- 
gation of this question, we are materially 
assisted by the proceedings in a suit for 
assessment of rent brought by Manikya 
Chandra Das against Mahes Chandra 
Biswas and decided by the Deputy 
Collector of Bakergunj on the 23rd 
November, 1864 and by this Court on 
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the 17th November, 1865 (Exhibits 618 
and 619). 

[After adverting briefly to the facts of 
that suit and^discussing evidence in the 
present case His Lordship concluded as 
follows : — ] 

The conclusion follows that the plain- 
tiffs have established that there was a 
partition prior to 1793) and that plots 
Nos. 3, 6, 7, 9, 10 and 1 1 of the map of 
1864 fell to the 2-annas share now 
represented by estates Nos. 3846—3849. 
Consequently the plaintiffs are entitled 
to a decree for possession of these plots 
only, in respect of a i2i-gandas share out 
of 2.annas, that is, if the 2-annas be 
treated as i6-annas the plaintiffs are 
entitled to a decree for possession of 
4-annas 18 gandas share of plots Nos. 3, 

6, 7, 9, 10 and ii only. The Subordinate 
Judge, however, has given them a decree 
for i6^ga7idas share of all the plots in 
suit. As the defendants have not filed 
an independent appeal or preferred a 
memorandum of cross-objections, we 
cannot on an appeal by the plaintiffs, 
deprive them of the benefit of any 
portion of the decree already made in 
their favour by the Subordinate Judge. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge modified. The decree in favour of 
the plaintiffs for i6^-ganda$ share of all 
the lands claimed in the suit is main- 
tained- In addition to this, the plaintiffs 
are awarded in respect of plots Nos. 3*^' 

7. 9, 10 and 1 1 of the map of 1864 a further 
decree for 4 annas i^-gandas share, so as 
to bring up their share in those plots only 
to 4-annas iS-gandas. The plaintiffs will 
have joint possession of the lands now 
decreed in their favour and also mesne 
profits in the way directed by the 
Subordinate Judge. We set aside the 

order for costs made by the Subordinate 
Judge and direct that all parties pay 
their own costs both here and in the 
Court below. 

V.B./R.K. 

Appeal allowed in 
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MOOKERJEE and NEWBOULD, JJ', 

Salimullah Jiahadur and others — Flai® 
tiffs — Appellants. 

V. 

Kali Prosonno Parbat and othe^^ i 
Defendants — Respondents. ] 
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Appeal No. 2334 of 1913, decided on 
8thApril, 1915, fronuhe Appeihue Decree 
of Dist. Judge, Backergunge, dated 12th 
May. 1913. 

Landlord and Tenant — Rent — Abatement — 
Abatement of rent for diluvion not provided 
though for all other causes— Held tenants are 
entitled to claim abatement for diluvion — Held 
no forced construction to include diluvion also 
be made. 

A lease provided alia : “ We (tenants) 

shall not be able to claim abatement of rent on 
account of flood, drought, death and flight, 
waste and abandonment, inundation, possession 
and dispossession or any other ground of like 
nature, ” but there was no mention of diluvion 
in the clause : 

Held, that the tenants did not contract them- 
selves out of their right to claim abatetnent on 
the ground of diluvion by virtue of that clause; 
that a forced construction should not be put 
upon that clause to justify an inference that the 
tenants made themselves responsible for the 
entire rent, notwithstanding diluvion. 

p , (P. 963. C. 2.] 

ourendra Nath Guha — for Appellants. 

Mookerjee, J. — I’his is an appeal by 
the plaintiffs in a suit for rent, The 
defendants claim abatement as a portion 
of the land demised has been lost by 
diluvion. The question in controversy 
is, whether the tenants are entitled 
to abatement on the ground stated. 
The Courts below have decided con- 
currently in favour of the tenants. On 
behalf of the plaintiffs-appellants, it 
has been contended that the defendants 
contracted themselves out of their right 
to claim abatement on the ground of 
diluvion, under the instrument whereby 
the tenancy was created on the 21st 
September, 1894. 

It cannot be disputed, indeed it has not 
been disputed before us, that if a portion 
of the land demised be washed away, the 
tenant is entitled to abatement of rent, 
on the principle formulated in S. 52 of 

Tenancy Act. In the case of 
^eik/t Enayetoollah v. Sheikh Elahee 
Buksh (r) Sir Barnes Peacock, C.J., stated 
It as settled doctrine that the tenant was 
entitled to abatement for the lands 
washed away, if the terms of the kaduliyat 
were not such as to preclude him from 
claiming that abatement. He pointed 
out that the rule was founded on princi- 
ples of natural justice and equity, and 
that if a landlord let his land at a certain 
rent to be paid during the period of 
occupation and the land was by the act 
of God put in such a state that the tenant 


could not enjoy it, the tenant wa.s eniiilecl 
to abatement. He held accordingly itiat 
when land was proved to have been 
washed away and yet the claim lor abate- 
ment was resisted by the landlord, it 
must be proved alhrmativeiy by him that 
the tenant iiad contracted himself out of 
his right lu Claim abatement by some 
e.xpress stipulauon mentioned in the 
lease. In the c.ise before us, there is no 
express stipulation in the lease to show 
that the tenant contracted himself out of 
his right to claim auatcment. But it has 
been argued that the right has been taken 
away, by implication, under a clause which 
is in these terms : 

We shall not be able to claim abatement of 
rent on account of flood, drought, death and 
flight, waste and abandonment, inundaiion, 
possession and dispossession or on any other 
ground of like nature.” 

There is no mention of diluvion here ; 
but it is worthy of note that the clause is 
followed by another which reserves in the 
landlords expressly a right to claim addi- 
tional rent, if, on measurement, it 
transpires that the tenant is in posses" 
sion of excess area. On behalf of the 
landlords, it has been argued that the 
clause to which we have referred in" 
eludes, by implication, cases of diluvion. 
VVe are unable to accept this contention 
as well founded. If there had been an 
express reference to diluvion, as in the 
leases in the cases of Watson d Co. v. 
Nistarini Gupta (2) and Nunda haul 
Mtikher/ee v. Kymuddin Sardar (3) or, if 
there had been a general comprehensive 
clause under v/hich the tenant precluded 
himself from claiming abatement on any 
ground whatsoever, as in the case of 
Ishan Ckunder Chowdhry v. Chunder 
Kant Boy (4), the contention of the land- 
lords might have prevailed. But it is 
plain that a forced construction should 
not be put upon this clause to justify an 
inference that the tenant made himself 
responsible for the entire rent even if all 
the lands comprised in his tenancy were 
washed away. This would be the inevit- 
able logical result if the contention of the 
appellants were to prevail. The descrip- 
tion of the lands in the schedule to the 
lease shows that they were situated on 
the bank of a river. Consequently the 
possibility of diluv ion could not have 

(2) (1884) 10 Cal. 544. 

(3) (1905) 9 C. W. N. 886. 

(4) (1883) 13 C. L. R. 55. 


(1) W. R., 1864, Act X, 42. 
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escaped the parties and yet they did not 
exclude diluvion as a possible ground 
for abatement of rent. Jn the absence 
of an express stipulation to cover the 
contingency which has arisen, it would, 
incur opinion, be unreabonable to hold 
that the tenants placed themselves in a 
position of manifest disadvantage without 
any corresponding benefit. 'I’he case of 
Satyendra Nath Thakur v. Nilkaniha 
Singha (5), on which the appellants rely, 
is clearly distinguishable. There the 
tenant agreed to pay rent for a specified 
area, and it was ruled that the purchaser 
of his right, title and interest could not 
successfully contend that he was liable to 
pay rent for a smaller area found on 
measurement to be contained within the 
boundaries. We hold that the view 
taken by the Courts below is just and 
unassailable. 

The result is that the decree of the 
District Judge is confirmed and this 
appeal dismissed. 

V.B./K.K. 

Appeal dismissed^ 


(5) (i« 03 ) 2 * Cal. 383. 
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Sanderson. C. J., woodkoffe and 

Mookekjee, JJ. 

Lalljce Mahomed — Defendant — Appel- 
lant. 

V. 

Dadabhai Jivanji Guzdar and another 
— Plaintiffs— Respondents. 

Appeal No. 39 of 1915, decided on 
14th December. 1915, from the Original 
Decree of Greaves. J., dated 24th Febru- 
ary, 1915. 

(a) Contract — Construction — Agency for sale 
on commission — Power of sale limited for parti- 
cnlar term— Held it was necessary for agent in 
order to earn his conunission ; to introduce 
within the term to seller, a person ready to pur- 
chase — It was not necessary that sale should be 
completed within the term. 

The defendant, an owner of an oil mill, 
employed the plaintiff to sell his mill on an 
agreement embodied in a letter in the following 
terms : “ I agree to allow you to sell my above 

oil mill at Rs. 40,000 only ; you will get broker- 
age 5 percent, on the same, when the mill will 
be sold through you ; this condition in force till 
fortnight (15 days) from this date," and there 
was added a postscript to the effect that ‘‘on 
the sale-proceeds being received in hand broker- 
age will be paid 


Held {Woodioffe, /. diditanU), on the construc- 
tion of the agreement, that it was essential for 
the plaintiff, if he was to earn his commission, 
that he introduced within fifteen days to the 
defendant a person who would be ready and 
willing to purchase for Rs. 40,000, but it was 
not necessary that the sale should be completed 
within IS days. |p. 965, C i.] 

Per So/id^rscfiy C. J . — That the postcript did 
not mean that the commission was only to be 
payable if and when the whole Rs. 40,000 were 
received in cash ; if the defendant chose to agree 
with the purchaser to receive the purchase- 
money partly in cash and parity by hundis, the 
plaintiff’s right to commission on the stipulated 
date would not be affected. [P. g66, C. 2.] 

(b) Appeal — Appellate Court — Duty of— 
Decision depending upon verbal evidence of 
witnesses in Trial Court— Decision of Trial 
Court, unless wrong, should not be, interfered 
with. 

Where the decision of a question depends to 
a large extent upon the verbal evidence of 
witnesses examined before the Trial Court which 
had the advancage of seeing and hearing the 
witnesses, the Appellate Court ought not to 
interfere with the decision of the Trial Court 
unless it is clear that that Court has come to a 
wrong decision. fP. 966, C. 2.J 

'C)_ Appeal — Appellate Court — Duty of — Court 
convinced thet Judgment under appeal is 
erroneous It should not be affirmed although it 
raises question of fact. 

Per If^oodrofj^t-^ J, — after arguments, an 
Appellate Court has a conviction that the 
judgment under appeal is erroneou.s, it should 
not be affirmed, and this is not the less so 
because the judgment raised a question of fact. 

[P. 968, C. I.] 

W) Contract Construction— Agency for sale 
—Term of agency expiring— Subsequent execu- 
tion by agent is invahd. 

Vqx A/ooker;ee, J , — When the term of an 
agency for sale has expired, a subsequent 
execution thereof by the agent is invalid unless 
the term ha.s been extended. [P. 969, C. i.] 

Appeal — Appellate Court — Duty of— 
Appreciation of evidence — Court should make 
allowance for fact that it has neither seen nor 
heard witnesses. 

It is the duty of the Court of Appeal to weigh 
conflicting evidence and to draw its own 
inferences and conclusions, though it should 
always bear in mind that it has neither .seen nor 
heard the witnesses and should make due 
allowance in this respect. [P. 971, C. 2.J 

S. Mookerjee and S. K. Boy — for 
Appellant. 

Langford James and S. Ghosh — for 
Respondents. 

Sanderson, C. J, — In this case the 
plaintiff, as assignee, claims Rs, 2,000, 
which is alleged to have been due by way 
of commission to Moses Judah who has ^ 
died since the suit was instituted. ^ 

The defendant being the owner of < 
certain oil mills was anxious to sell them. j 
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They were mortgaged to a Hank for 
Rs. 35,000, and at the end of May or the 
beginning of June 1911, the mills were 
advertised for sale in the Exchange 
Gazette. On the 13th June, 1911, the 
defendant gave Moses Judah a letter in 
the following terms and signed by the 
defendant, 


“I agres co allow you lo sell my above oil mill 
at Rs. 40,000 only. Vou will get brokerage 
5 percent, on the same when the inill wUI be 
sold through you. This condition to be in force 
til! a fortnight (15 days) from date.” 

Then there wtre certain words which, 
it was agreed between the parties, were 
added at the time that letter was written, 
in Guzrati, and the correct translation 
was in these terms, 

“on the sale-proceeds being received in hand, 
l^rokerage will be paid.” 

The first question is as to the meaning 

of the letter. To my mind, the meaning 

is pretty plain. In order to earn his 

brokerage Moses Judah was to introduce 

a purchaser who would be willing to give 

Rs. 40,000. He had the opportunity of 

introducing such a purchaser and thus 

qualifying for his brokerage, for 15 days 

jOnly. I do not think that the letter means 

jthat the sale had to be completed within 

XS days, but it was essential for Moses 

Judah, if he was to earn his commission, 

that he was to introduce within 15 days 

a person who would be ready and willing 

to purchase for Rs. 40,000. In other 

words, if he did so introduce a purchaser, 

the mere fact that the purchase was not 

completed until September would not 

deprive the broker of his commission. 

Now, there is no question as to the law 

which governs such a matter as this. In 

ftty judgment, it is correctly stated by 

Mr. Justice Greaves at the bottom of 

75 of the paper-book. There he 

says, quoting from Lord Halsbury’s Laws 

of England, 


In order to entitle the agent to receive his 
remuneration, he must have carried out that 
which he bargained to do, or at any rate must 
have substantially done so, and all conditions 

by the contract must have been ful- 
filled.” 


Phe main question, therefore, in this 
case is whether Moses Judah substantially 
^rried out what he had bargained to do. 
1 his is a question of fact mainly depen- 
dent upon the evidence of the witnesses. 
J he case was evidently tried with great 
care, and the learned Judge reserved his 
judgment. After due consideration he 
has accepted the evidence of Bhatuk- 


nalh, the purchaser, and rejected that of 
the delendnni : and, in a case surh as 
this, where the matter depends to a large 
extent upon the verbal evidence of the 
witnesses, in my judgment, this Court 
ought not to interfere with the decision 
of the learned Judge save on very clear 
grounds ; in other words, unless it is clear 
that a miscarriage of justice has taken 
place. 'The Judge who tried the case has 
had the advantage, which we have not 
had, of seeing and iiearing the witnesses, 
an advantage which, in my experience, it 
is almost impossible to overestimate. In 
this case I am not prepared to say that 
the learned Judge has decided wrongly ; 
on the contrary, I think there is sufhcieni 
evidence to justify the decision at which 
he arrived. On the material points he 
has accepted the evidence of Bhaiuknath 
and rejected that of the defendant ; and, 
in passing, I may say that the comments 
made upon the evidence of the defendant 
by the learned Counsel for the plaintiff 
were not without justification. Bhatuk* 
naih’s evidence was to the effect that it 
was Moses Judah who introduced him to 
the defendant, and his evidence on one 
point is very signiticant : he says he did 
not want to pay more than Rs. 35,000, 
but he was persuaded by Moses Judah to 
offer Rs. 40,000, which was the price 
eventually agreed upon. Some of the 
passages in his evidence are at pages 36 
and 37 of the paper-book, as for instance, 

where he says in cross-examination. 

Q. ” Do you say It was Judah who intro- 
duced you to Lallji Mahomed ?” 

A. “ Yes, that is true.” 

Q. ‘‘You wanted to pay Rs. 35,000 not 
40,000.” 

A. ‘‘Yes, that is true, I first offered 
Rs. 35,000 and Judah used to come and see me 
often and he got me into thisscrape.” 

Then he is asked what is the scrape. 

*'A. What could I do, I did not. I am 
telling you the truth, it was Judah who intro- 
duced me to the defendant; it was Judah 
through whom everything was settled in respect 
of this matter, and it was Judah who got me 
into this trouble.” ‘‘The trouble is this: — I 
was made to agree to pay Rs. 40,000 for the 
mill. It was not worth Rs. 13,000” * ^ * “I 
did not want to buy it, but Judah persuaded me 
to take it. He introduced me to the defendant, 
pressed me to take it, and at last got me into 
this trouble.” 

That being so, the plaintiff’s case is 
proved on one of the material points, 
namely, that it was through the instru- 
mentality of Moses Judah that the 
purchase price, Rs. 40,000, was obtained. 
But it is said that there is nothing to 
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show that Moses Judah introduced the 
purchaser and performed his part of the 
contract within the specified time, 15 
days. In my judgment if Bhatuknath’s 
evidence is accepted, as it was by the 
learned Judge, that it was through Moses 
Judah that he was persuaded to offer 
Rs. 40,000, there is evidence that this 
must have been done within the time 
limit, because we find that on the 26th 
June, 13 days from the date of the 
broker’s letter, Bhatuknath wrote to the 
defendant in the following terms : 

“ As per our conversation with your Mr. Lallji 
Mahomed we intend to purchase the above mills 
together with the land connected with it at a 
cost price of Rs. 35.000 on the following 
condition.” 

Then he set out the condition. The 
letter closed as 

” The alternative arrangement for payment is 
as follows: Rs. 10.000 in cash at the time of 
sale. Rs. 30,000 to be paid after one year,” 

containing an offer, though it was an 
alternative offer, of Rs. 40,000 which, he 
said, he would never have made but for 
the instrumentality of Moses Judah. He 
must have seen the defendant that day, 
and such letter contains an offer of 
Rs. 40,000. It is true that the payment 
of part was to be deferred for one year, 
but that offer was the one which with 
a slight variation of the terms was 
eventually accepted in .August. Conse- 
quently, Bhatuknath’s evidence having 
been accepted by the learned .Judge, the 
performance of contract by Moses Judah 
was within the time. 

I am aware that the letters in the case 
provide matter of comment on Rhatuk" 
nath’s evidence, as, for instance, the letter 
of the 2 5lh of June refers to his having 
seen the advertisement in the Exchange 
Gazette. This is a legitimate comment, 
but it is not conclusive that Moses Judah 
did not introduce the purchaser. The 
matter had been advertised and it was 
quite possible that it was Moses Judah 
who brought the advertisement to the 
attention of the purchaser in the first 
instance. Again, the receipt for Rs. 200 
where the payment is stated to be 
“ brokerage ” is a legitimate subject of 
comment, but I think the learned Judge^s 
remarks on that transaction are not 
unreasonable, and, in any event, as 
between vendor and purchaser, the use of 
the word “ brokerage*’ is quite unsuit- 
able, whatever the nature of the trans- 
action was. The main reason, however, 


which weighs with me is that the learned 
Judge has had to deal with conflicting 
verbal evidence on a question of fact; 
and after seeing and hearing the witnesses 
he has come to the conclusion that the 
truth lies on the side of Bhatuknath and 
not on the side of the defendant: and, in 
such a case, in my judgment, this Court 
should not interfere, unless it is clear that 
he has come to a wrong conclusion. This 
I am not prepared to say. 

A further point has been raised, namely, 
that the plaintiff in any event cannot 
recover more than the commission on the 
amount actually received by the defendant 
in cash. In my judgment, this is not 
correct. The brokerage was to be paid 
when the “ sale-proceeds ’’were received. 
The purchase was completed on the 27th 
of September, 1911, when the purchaser 
paid Rs. 10,000 in cash and gave hundis 
for Rs. 30,000. I agree with the learnedl 
Judge that the words in Guzrati added to! 
the letter of the 13th June, 1911 do not 
mean that the commission was only to be 
payable if and when the whole Rs. 40,000 
were received in cash ; and, if the 
defendant chose to agree with the purcha- 
ser that the “ sale-proceeds ” should be 
partly cash and partly hundis, I do not 
think that can affect the plaintiff’s right 
to commission. 

In my judgment this appeal should be 
dismissed. 


Woodroffe. J. — The plaintiffs as the 
assignees of one Judah sue to recover 
commission alleged to be due to him 
under a written agreement dated 13*^ 
June, 1911 for having effected through his 
agency the sale of certain oil mills. It 
must be shown that the conditions of the 
contract have been complied with. The 
onus of proving this is on the plaintiffs- 
This is of importance in the present case, 
for in regard to the particular question on 
which I mainly rest my judgment, 
whether it has been shown that Judah 
obtained the purchaser within ig days of 
and in terms of the agreement, it has 
been argued by Mr. Langford James for 
the respondent that this was not at issue 
in the lower Court. There is no finding 
on this particular point. It was, how- 
ever, not necessary to put this specifically 
in issue, since the onus of proving all 
facts necessary to establish the claim 
was on the plaintiffs and the defendant 
put in issue the allegation that the 
purchase was effected by Judah in terma 
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of the agreement, according to the condi- 
tions of which alone he was entitled to a 
commission. 

Several questions arise upon the con- 
struction of the agreement. It has been 
argued for the respondent that it is suffi- 
cient if a purchaser was secured within 
15 days even if the actual purchase was 
completed later. This the appellant 
denies, contending that commission was 
payable only in the event of the trans- 
action being completed (which it was not 
within 15 days: and ruxtly that broker- 
age was only payable on the sale-proceeds 
being received in cash (which was not the 
case) within this period. 

The appellant*s contention is not with- 
out force on both these grounds, but it is 
not necessary to go into this matter for 
whatever be the true construction of the 
document on these points, it is clear and 
is indeed conceded that whenever or in 
what way the sale was concluded the 
purchaser at such sale must have been 
secured by the broker within 15 days of 
the agreement. Now the agreement was 
dated the 1 3th June, igii and admittedly 
the first proved date at which vendor and 
purchaser were in communication was the 
25th June, when 12 days under the agree- 
ment had already run by. It must be shown 
then that within the remaining 3 days 
Judah found the purchaser. Has this been 
shown? In cross-e.xamination the pur- 
chaser was asked whether his letter of the 
25th June was written before or after his 
introduction to the defendant and whether 
Judah asked him to write to the defend- 
ant or not. He was again asked about 
this matter in re-examination and he 
replied that he did not remember the 
date nor even the month when Judah 
spoke to him about this letter and that 
he could not say whether it was before 
or after this letter that Judah spoke to 
bim. Had it been the fact that it was 
due to Judah’s intervention that the first 
letter was written, it does not seem to me 
possible that the witness could have for- 
gotten it. His answer must have been 
m that case that he must have seen 
Judah first, for before seeing him he had 
known nothing of the defendant or of his 
property. He will not commit himself to 
this and, I think, for the reason that he 
had not then seen Judah but had learnt 
about the property through an advertise- 
ment in the Gazette. This is indicated 
by the words in the letter of the zsth, 


I see in the Exchange Gazette that you 
are going to sell.*' The purchaser also 
in his evidence says, " I saw the Ex- 
change Gazette and then 1 wrote that 
letter,” not that he had seen Judah mean- 
while or at all. Though the omission 
of Judah’s name from the letter may not 
be conclusive, it is certainly evidence 
against the plaintilTs for a reference to 
the broker, through whom it is suggested 
that the purchaser came to know of the 
properly, might have been expected. 
There is no specific evidence that Judah 
secured the purchaser between the 26th 
and 28th or the conclusion of the period 
allowed to him. There is some general 
evidence that he introduced the pur- 
chaser, which in any case is scarcely 
accurate if the first communication of the 
25th to which I have referred was without 
his intervention. The evidence, however, 
is not such as I can accept. Doubtless, 
in a case of this kind great weight must 
be attached to the judgment of the 
learned Judge who heard the case ; but. 
in the present instance, we have no find- 
ing on the specific point and the uncorro- 
borated evidence of the purchaser on 
which the learned Judge has relied is, 
upon the most favourable view, consistent 
with the fact of work done after the 
limited period and is, in my opinion, in 
conflict with and unsupported by the 
documentary evidence in the case and the 
inference to be derived therefrom. .'\s 
stated, the first letter of the 25th indi- 
cates that it was the advertisemnt which 
first put the parties in communication. 
There is no mention of Judah as broker 
in any of the letters until we get to the 
letter of 15th November, 1911, which is 
of doubtful admissibility against the 
appellant. But on the merits the letter 
comes too late to be of value and is open 
to the suspicion that evidence was then 
being made for the claim by Judah, which 
followed it in January. 

It is remarkable also that there is no 
letter or other document by the broker 
which establishes his claim. Had be. 
earned his commission in terms of the 
agreement, 1 think he would have been 
careful to put it on record. The Solici- 
tor Mr. E. O. Moses, who acted in the 
sale as attorney for the vendor, states 
that he never heard that Judah was the 
broker in the transaction. The purchaser 
also in his evidence says he never men- 
tioned the matter to any one. Finally, 
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there is evidence that the purchaser 
bhatuknath took a commission of 
^ per cent, on the entire sale-proceeds of 
Rs, 40,000 on the ground that there had 
been no broker in the sale. He further 
granted a receipt for the same, on which 
express reference is made to “ amount of 
brokerage.” 'Fhe purchaser knows some 
English and though asked to give an 
explanation of this circumstance was 
unable to do so. Mr. Justice Greaves 
has held that this was a rebate, an expla- 
nation which the witness himself has not 
ventured to give. But, assuming that it 
was, the point is that it was allowed 
because no broker had been emploj^ed. 
If so, then this directly contradicts the 
purchaser witness when he says that 
Judah was to his knowledge the broker. 
Nor is it likely that the defendant would 
have agreed to make a further payment 
for “brokerage” if he was already 
indebted for considerable brokerage to 
Judah. For these reasons; I would allow 
this appeal. It is possible that what 
may have happened is that the defend- 
ant advertised his property and then 
Judah coming in this way to know of it 
got the agreement of agency from the 
defendant. After that, and independent- 
ly of Judah, the purchaser learnt from 
the Gazette that the property was for sale 
and entered into communication with the 
vendor. Judah, who may have heard 
of this, may, sometime between June and 
August (for it is to be observed that 
the sale was not concluded till the latter 
date), have pressed the purchaser to 
buy in the hopes of putting forward a 
claim for commission. But this would 
not be sufficient. It is, however, not 
necessary for me to hold anything more 
than that the plaintiffs have not establish- 
ed that Judah earned his commission 
within the terms of the agreement and I 
would, therefore, decree this appeal with 
costs and dismiss this suit with costs. 
As regards the question whether we 
should interfere in appeal with questions 
of fact, I will only say this, that if after 
argument the Court has a conviction that 
the judgment under appeal is erroneous it 
should not be affirmed, and this is not the 
less so because the judgment raised a 
question of fact. The mode in which the 
conviction is brought about in matters of 
law and fact is a question into which I 
do- not enter, it being sufficient in the 
present case to say that, in my opinion, 


the appellant has shown us circumstances 
under which the judgment under appeal 
should be reversed. 

Mookerjee, J — This is an appeal by 
the defendant in an action by an agent 
against his principal for recovery of 
commission. I’he defendant employed 
the plaintiff to sell his oil mill ; the 
agreement was made on the 13th June, 
19 1 1 and was embodied in a letter in the 
following terms : 

I agree to allow jou to sell my above oil 
mill at Rs. 40,000 only ; you will get brokerage 
5 per cent, on the same, when the mill will be 
sold through you ; this condition in force till 
fortnight (15 days) from this date.” 

There was a postscript to the effect 
that 

on the sale-proceeds being received in hand 
brokerage will be paid.” 

On the 25ih June, rgii one Bhatuk- 
nath Boodhnaih wrote to the defendant: 

” I seeii. the Exchange Gazette that you (are) 
going to sell your oil mill at Narikeldanga. I 
went thrice to your otfice, but unfortunately 
could not find you there. I shall, however, call 
at your oil mill tomorrow, with an expert engi- 
neer s opinion, and will give you offer for the 
same. I may by for myself or sell tomy friends.” 

On the next day, the intending purcha- 
ser again wrote to tlie defendant. The 
letter referred to a conversation which 
the writer had with the defendant and 
contained two alternative offers. The 
first alternative was the purchase of 
the mill for Rs. 35,000 cash Rs. 1,000 
to be deposited thereout as earnest 
money, and the balance to be paid 
after one month, if on trial w^orking 
meanwhile, the mill turned out to be 
satisfactory. The second alternative 
was the purchase of the mill on payment 
of Rs. 10,000 in cash at the time of sale, 
and Rs. 30,000 to be paid after one 
year. It may be observed parenthetically 
that neither of these offers accorded 
with what the seller expected, namely. 
Rs. 40,000 in cash. What followed 
does not transpire from the correspon- 
dence, but we find that on the 8th 
August, 1911 the purchaser wrote to the 
defendant and confirmed an arrangement 
made on the day previous for the sale 
of the mill for Rs, 40,000 ; Rs. 10,000 
to be paid in cash on registration of 
the conveyance, Rs. 20,000 by a Aundi 
payable one year after that date, and 
the balance of Rs. 10,000 by another 
hundi payable 18 months after the date 
of the registration of the conveyance. 

On the ijth November, 1911, nearly 
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two months after the sale had been 
completed on the 27th September, the 
purchaser is said to have written a letter 
to the plaintiff and authorised him to 
negotiate for appointment of managing 
agents of the mill, which is described 
as "purchased through you.” On the 
26th January, 1912, the Solicitors of 
the plaintiff wrote to the defendant 
and demanded immediate payment of 
Rs. 2,000 as brokerage due on the sale 
of the mill, which was alleged to have 
been effected through their client. The 
Solicitor of the defendant promptly 
repUd on the next day. He pointed out 
that the letter of authority of the 13th 
June, 1911 was limited to 15 days from 
the date thereof. He asserted that the 
plaintiff had failed to secure a purchaser 
within the prescribed time and that the 
mill had been sold without any concern 
with him; and he added that the seller 
had already paid brokerage on the 
transaction. 'I'his referred to a payment 
of Rs. 200 by the defendant to the 
purchaser, who had granted a receipt 
therefor as paid on account of broke- 
rage. The plaintiff thereupon instituted 
this Suit on the 13th June. 1912. 
Ihe defendant asserted that the sale 
had taken place without the interven- 
tion of the plaintiff as broker and 
repudiated the claim as entirely unfound- 
ed. Mr. Justice Greaves has held on 
the evidence that the sale was effected 
through the instrumentality of the 
plaintiff and has decreed the suit. 
On the present appeal, the defendant 
has contended that this finding is not 
supported by the evidence on the record, 
and that even if the finding is maintained 
It is not sufficient to justify the decree. 

It is an elementary principle that 
where an agent has been appointed for a 
fixed term, the expiration of the term 
puts an end to the agency, whether the 
pwpose of the agency has been accom- 
plished or not ; consequently, where an 
for sale has expired by express 
limitation, a subsequent execution there- 
of is invalid, unless the term has been 

It is thus plain that the 
plaintiff could be entitled to the commis- 
sion, only if he found a purchaser on or 
before the 28th June, 1911. I do not 
hold that the plaintiff was bound to 
complete the transaction within this 
period ; in my view of the contract, the 
plaintiff would be entitled to the com- 


mission, if, within the time prescribed, 
he produced a person able, ready and 
willing to enter into the iransaeli<m with 
the dctendani on the terms prescribed by 
the latter, and the plaiiuiff" must within 
that period notify his principal that lie 
had secured such a person. It is also 
indisputable, 1 think, that the burden 
lies upon the plaintiff to establish that 
he has earned the commission he claims, 
if these principles are borne in mind, 
there is no escape from the conclusion 
that the plaintiff cannot be awarded a 
decree, merely on the finding that the 
sale was effected through his instru- 
mentality. if the case were before a 
Jury, the Court would have to instruct 
them that to find a verdict for plaintiff, 
thej' must find that plaintiff procured a 
purchaser able and w-illing to buy on the 
terms stated in the writing, that he 
notified defendant of the fact and that 
this was done within the 15 days pres- 
cribed. J’he vita! question, consequcnily, 
is, did the plaintiff bring the purchaser 
to the defendant on or before the 28th 
June, 1911. There is no trace in the 
correspondence already summarised that 
he bad done so. The first letter of the 
purchaser to the defendant mentions that 
he had learnt from the Exchange Gazette 
about the proposed sale of the mill. 'I'his, 
no doubt, is not conclusive proof that he 
had not met the broker on or before the 
2sth June ; but there is no specific evidence 
upon which 1 can act that the two had met 
before that date. The letter of the 26th 
June also, taken by itself, does not assist 
the plaintiff. No doubt, it recites a con- 
versation between the defendant and the 
purchaser, but it does not show that the 
plaintiff was present at that interview. I 
do not overlook that the purchaser 
asserts that he was introduced to the 
defendant by the broker, and his version 
has been accepted as true by Mr. Justice 
Greaves ; but this does not carry matters 
far enough. The purchaser could not 
pledge his oath that his first letter was 
written after the broker had informed 
him of the proposed sale of the mill. 

I am not unmindful that the purchaser 
asserts that he first offered Rs. 35,000 
and that the broker Judah used to come 
and see him often and got him into the 
scrape, that is, induced him to pay 
Rs. 40,000. This statement, even if 
accepted and taken along with the letter 
of the 26th June, does not conclusively 
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prove that Judah introduced the pur- 
chaser to the defendant on or before the 
26th. There can be no dispute that if 
such introduction did not take place on 
or before the 26th June, the evidence 
does not show that it was brought about 
either on the 27th or 28th June ; indeed, 
the evidence is entirely silent with regard 
to these two dates. 

Mr. Langford James, in the course of 
his able argument for the respondent, 
properly emphasised the fact that 
Mr. Justice Greaves, who had the oppor- 
tunity to see the witnesses, which we 
have not, has believed the purchaser in 
preference to the defendant ; and he has 
argued that in a case of this description, 
where there is a conflict of oral testimony, 
the Court of Appeal should not reverse 
the finding of the Primary Court. This 
contention raises a question of con- 
siderable importance as to the duty and 
functions of a Court of Appeal in this 
country. As was stated by White, J., in 
Pratap Chunder A/ukerji v. Empress (1) 
and by Trevelyan, J., in Milan Khan 
V. Sagai Bepari (2), the sound rule 
to apply in trying an appeal in a civil 
case is that the Court must be convinced 
before reversing a finding of fact by a 
lower Court, that the finding is wrong; in 
other words, the burden lies upon the 
appellant to satisfy the Court that the 
finding he assails is not supported by the 
evidence on the record : Wise v. Sunduloo- 
nissa Ckotodhranee (3), Takboonissa Bibee 
V. Koomar Sham Kishore Boy (4), Shetabdee 
Biswas V. Molamdee Miindul (5), Gopee 
Nath Mookerjee v. Boddhnmunt Mai (6), 
Anund Chunder Ghuckerbutty v. Butnessur 
Doss Sen (7), Nobin Chunder Pooshalee v. 
Bungo Chunder Ghatterjee f8), Musammat 
Hoymobutty Dosse v. Sreekishen Nundee (9), 
and Munsooh Bibee v. Ali Miah(io). When 
such evidence consists entirely or even 
principally of the oral testimony of wit- 
nesses, the appellant is at a special 
disadvantage. Reference may in this 
connection be made to the observation of 


(1) (1882)11 c. L. R. 25. 

(2) (1896) 23 Cal. 347. 

^3) (1866-67)20 E. R. 68=11 M. I. A, 177 
(P.C.). 

(4) (1871) IS W. R. 228. 

(5) (1876) 25 W. R. 30. 

(6) (1S76) 25 W. R. 26. 

(7) (1876) 25 W. R. 50. 

(8) (1876)25 W. R. 363. 

(9) (1870) 14 W. R.s8. 

(lo) (1872) 17 W. R. 358. 


Lord Collins in Shunmugaraya Mudaliar 
V. Manika Mudaliar (n) : 

“No doubt it is always difficult forjudges 
who have not seen and heard the witnesses to 
refu.se to adopt the conclusions of fact of those 
who have; but that difficulty is greatly aggravat- 
ed where the Judge who heard them has formed 
the opinion, not only that their inferences are 
unsound on the balance of probability against 
their story, but that they are not witnesses of 
truth.” 

The reasons for this rule of practice 
are too obvious to require elucidation. 
But it is worthy of note that Lord Collins 
refers with approval to the judgment 
delivered by Lindley, M. R., in the Court 
of Appeal in the case of Goghlan v. 
Cumberland (12), which sets out the limi- 
tations of the rule : 

“Even where, * * * the appeal turns 

on a question of fact, the Court of Appeal has 
to bear in mind that its duty is to rehear the case, 
and the Court must reconsider the materials 
before the Judge with such other materials as it 
may have decided to admit. The Court must 
then make up its own mind, not disregarding 
the judgment appealed from, but carefully 
weighing and considering it ; and not shrinking 
from overruling it if on full consideration the 
Court comes to the conclusion that thejudgment 
is wrong. When, as often happens, much turns 
on the relative credibility of witnesses who have 
been examined and cross-examined before the 
Judge, the Court is sensible of the great advan- 
tage he has had in seeing and hearing them. It is 
often very difficult to estimate correctly the rela- 
tive credibility of witnesses from written deposi- 
tions; and, when the question arises which wit- 
ness is to be believed rather than another, and 
that question turns on manner and demeanour, 
the Court of Appeal always is, and must be, 
guided by the impression made on the Judge 
who saw the witnesses. But there may obviously 
be other circumstances, quite apart from manner 
and demeanour, which may show whether a 
statement is credible or not : and these circum* 

warrant the Court in differing from 
the even on a question of fact turning on 

the credibility of witnesses whom the Court has 
not seen.” 

Jn the case in which these observations 
were made, the Court of Appeal (Lindley, 

11* L. J., and Collins, L. J.), 

allowed the appeal, although the appeal 

turned on a question of fact. It is 
obviously impossible to frame a formula, 
to define the impression which must be 
produced on the minds of the Judges of 
the Court of Appeal, so that they may 
not shrink, in the words of Lindley, M.R'i 
from overruling the judgment of the Trial 
Court : and the cases in the books employ 
various expressions which are really of 


(12) (1898) 1 Ch, 704=67 L. J. Ch. 402« J 
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little assistance, such as that the judg- 
ment is ‘ clearly wrong ’ [Khoorshedjee 
Manikjee v. Mekrwaniee Khoorshed- 
y««(i 3 )]) that the decision is ‘ irresistibly 
erroneous* [Gray v.Turnbull(i^) followed 
in Pandurang Vasudeo v. Anant Laksh- 
man (15) and Bui Gulabbai v. Shri 
Datgarji Mahangarji (16)], that ‘a Court 
of Appeal ought never to reverse the 
judgment of an inferior Court unless quite 
contident that the judgment given in the 
Court below is wrong, [Bandon (Earl) v. 
Becker (17) followed in Yemunabai v. 
Balshet (18)], that the Court will not 
reverse the decision ‘ except in cases of 
extreme and overwhelming pressure ’ 
[The Julia, Bland v. Ross (19) and The 
Alice and the Princess Alice (20)], that *a 
Court of Appeal will hesitate long before 
It disturbs the findings of a Trial Judge 
^sed on verbal testimony ’ [A:hoo Sit 
Sok V. I/im ^Thean Tone (21)] , or that 
the finding ' is so clearly against the 
weight of the testimony as to amount 
to a manifest defeat of justice:’ 
[Aberdeen Glen Line Steamship Co. v. 
Macken, ss. Gairloch (22)]. VVe may 
also bear in mind the observation of 
l^rd Chemsford in Tayatnmaul v. Sasha- 
ckalla Naicher (23), 

the advantage the Judge of the Primary 
ourt possesses in forming a correct opinion of 
e credit due to the witnesses, does not 
relieve the Court of Appeal from the duty of 
examining the whole evidence and forming for 

itself an opinion upon the whole case. ” 

To the same effect are the observa- 
^aggaliay, J. A., in Glannibanta, 
fte ^24). Indeed, if the conclusion of 
the Trial Court in a case of conflict of 
oral testimony were held practically 
UDassailable, that Court would in essence 
e constituted the flnal Court on ques- 
tions of fact. But the parties to the 
cause are entitled, as well on questions 
_ on questions of law, to demand 


(jj;3yi836-37) I M. I. A. 431 =5 

(| 4 j (1876) 2 H. L. Sc. S 3 . 

US) (1903) 5 Bom. L. R. 956. 

Ut>) (1907)9 Bom. L. K. 393. 

( 17 ) (1851) 3 Cl. & F 479=9 

' ; o’/* 532. 

};8) s Bom. L. R. 584. 

U9) (i860) 14 Moo. P. C. 2io = Lus 
*5 E. R. 284. 

(«) (i868) 2 P. C. 245 = 19 L.T. 6; 
Ui)(igj2) App. Cas. 323 = 81 ] 

*76. 

2 I. R. I =32 I. L. T. R. 
P (? 3 > (1863-66) 10 M. I. A. 429 = : 
» 39 - 

(*4) (1876) I. P, D. 283 = 34 L. T. s 


the decision of the Court of Appeal, 
though, as Janies L. J., said in Bigsb/j v, 
Dickinson (25), 

*' if we are to accept as final the decision of 
the Court of first instance in every case where 
there is a conflict of evidence, our labours would 
be very much lightened, " 

1 he matter is obviously simpler where 
the conclusion is merely an inference of 
fact [Lord Blackburn in Synith v. Chad- 
tvic/i{26)\ or where the evidence whereon 
the decision of the Trial Judge is based, 
has been taken on commission [Lord 
Collins in Imdad Ahmad v. Pateshri 
Partab Narain Singh (27)]. But, even in 
other cases, it is undoubtedly the duty of 
the Court of Appeal to weigh conflicting 
evidence and to draw its osvn inferences 
and conclusions, though it should always 
bear in mind that it has neither seen nor 
heard the witnesses and should make 
due allowance in this respect. Cases arel 
by no means rare where an Indian Appel- 
late Court has reversed the decision of 
the Primary Court based on conflicting 
oral testimony and the conclusion of the 
Appellate Court has been ultimately 
affirmed by the Judicial Committee ; Rash 
MohiniDasiw. Umesh Chtinder Biswas (28), 
Gangamoyi Debi v. Troiluckhya Nath 
Chowdhry (29), Musammat Bulli Kunwar 
V. Musammat Bkagirathi (30). Chotey 
Narain Singh v. Ratan Koer {31), Secre- 
tary of State for India v. India General 
Steam Navigation aud Railway Company, 
Limited (32) and Mahton v.Loke 

Narayan Mahton (33) (decided by the 
Judicial Committee on the 23rd January 
1912). 1 am not unmindful that there 

are other instances where the Judicial 
Committee has reversed the decision of 
the local Appellate Court and restore the 
decree of the Trial Judge, but that has 
been done because their Lordships were 
satisfled, upon a scrutiny of the entire 
evidence, that the view of the latter 
was more consistent therewith than 
that of the former, Romesh Chunder 
Mukerji v. Rajani Kant Mukerji (34), 


(25) (1876) 4 Ch. D. 24 = 35 L. T, 679. 

(26) (1884) 9 App. Cas. 187 = 53 L. J. 

Ch. 873 - 

(27) (1910) 32 All. 241 =6 I. C. 981. 

(28) (1898) 25 Cal. 824 = 25 I. A. 109 (P. C.). 

(29) (1906) 33 Cal. 537. 

(30) (1005) 9 C. W. N.649. 

(31) (*095) 22 Cal. 519 = 22 1 . A. 12 (P. C.). 

(32) (1909) 36 Cal. 967=4 I- C. 448 (P. C.). 

(33) (1912) 15 I. C. 184. 

(34) (*894) 21 Cal. I. 
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Sa/id All V. Ibad Ali (35), Shama Charn 

Kzoidiiv. Kheitromoni Dw{^(y), Khoo Sit 

Hoh V. him Thean Tone (21) Nawab 
S/ia/i AraBegim v. Nanhi Begam (37). 

We may also bear in mind the fact that, 
although as an ordinary rule the Judicial 
Committee does not interfere with con- 
current judgments of the Courts below on 
questions of fact, instances are by no 
means rare where their Lordships have 
examined the whole evidence, formed for 
themselves an opinion on the entire case 
and reversed the unanimous decision of 
the two Courts in India on a question 
of fact: Bungnmma v. Atcham'X (38), 
Hiiradhun Mookurjia v. ^laihoranath 
Uooknrjia (39), 2 dudkoo Soodnn Sundial 
V. Suroop Chunder Sirhnr Chowdry (40) 
Tayatnmnul V. Sashachalla Naikxr (23)' 
Charles SetonGuthriev. Abool Mosuffer{^i) 
Baboo Lekraj Boy v. Baboo Mabtah 
Chand U2), Hay Garden ( ^3). Venka- 
teswara lyan v, Shek/mri Vnrma (44) 
Muhammad Mumtaz Ahmad v. Zuhaida 
Jan (45) and Bishun Ghnnd Bachhaot v. 
Bi;oy Singh Dudhuria (46). It is not 
necessary for the present purpose to 
consider whether any general principle is 
deducibie from the expressions used by 
their Lordships as to the circumstances 
under which they will depart from the 
rule ordinarily observed by them, such as 
that the very clearest proof is shown 
that the decision is erroneous,’ that ‘the 
Board is clearly satisfied that there has 
been miscarriage in the appreciation of 
evidence, that it is manifestly clear 
from the probabilities that the Court 
below was wrong,’ that ‘the case is 
very extraordinary,’ that ‘a strong case 
must be made out before the Board 
would recommend reversal.' that ‘it 
must very clearly appear that the con- 
clusion is very plainly erroneous, ’ that 
there has been some miscarriage in 


(35) (»896» 23 Cal. 1=22 I. A. 171 (P. c ) 

(36) (1900) 27 Cal 521=27 I. A. 10 (P. C.) 

(37) (1907) 29 All. 29 (P. C.). 

(38) (1846-50)4 M.I. A. 1=7 W. R.C7 (P.c ) 
^p( 39 Mi 846 - 5 o) 4 t\I. I. A. 414 = 7 W. R. 7, 

.^40) (1846-50) 4 M. I. A. 43>=7 W. R. 73 

♦ C#). 

^p<4>) (*870-72) 14 M.I. A. 53=15 w. R. 50 
O870 72) 14 M. I. A. 393=17 W. R. 117 

(43) (*872) I. A. Sup. Vol. 106=10 B. L R 
301. 

(44) (* 88 i) 3 Mad. 384=8 I. A. 143 (P. c.) 

(45) (*889) II All. 460=16 I. A. 205 (P c ) 

(46) (1911) 11 I. c. 399 (p. c.). ’ 


respect of a presumption to which too 
much weight was given,’ that ‘very 
definite and explicit grounds must be 

assigned for interference, ’ that ‘ there is 

so strong a preponderance of testimony 
that the Board can confidently pronounce 
the decision to be wrong, ’ and other 
expressions of like import. But it is 
obvious that if reversal of concurrent 
findings of fact is permissible, the Court 
of first Appeal should not be deemed 
fettered to a larger extent. 

In the preset case, as I have already 
stated, the finding that the sale was 
effected through the instrumentality of 
the plaintiff does not justify a decree in 
his favour. The purchaser does not 
make an explicit statement that the 
plaintiff introduced him to the defendant 
on or before the 28th June, igrr, but 
even if this much be deemed to be 
implied in his statements, I cannot 
accept his testimony. The correspond- 
ence does not show any trace of the 
presence of Judah in the negotiations 
one would have expected some mention 
of his name in the first or the second 
letter. It is also remarkable that no 
written communication appears to have 
passed between the plaintiff and the 
defendant, although the plaintiff had 
taken the precaution to accept the agency 
by a written instrument. There is further 
the unexplained fact that the purchaser 
received Rs. 200 as brokerage ; he can- 
not explain why the sum was described 
by this obviously inappropriate term ; it 
IS extremely improbable that the defen- 
dant would have made a present of this 
sum to the purchaser, if he had really to 
pay Rs. 2,000 to plaintiff as broker. 

here is the further significant fact that 
the claim for brokerage was not put for- 
ward till the 26th January, 1912, though, 
if the plaintiff is to be believed, he had 
earaed it before the 26th June, igri 
and the sale had been actually com* 
plated on the 27ih September, 1911. 
rinally, the case for the plaintiff is 
certainly not improved by the letter 
alleged to have been written on the 
iSth November, ign which plainly 
bears the appearance of an attempt to 
create evidence for future use. After the 
niost careful and anxious consideration 
of the entire evidence on the record and 
the circumstances of the case, I have 
arrived at the conclusion that the plain- 
tiff has failed to establish that he has 
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earned the commission claimed in terms 
of the contract and that the decree in 
his favour cannot be supported, in niy 
opinion, the appeal should be allowed 
and the suit dismissed with costs 
throughout. 

Sanderson, C. J. — I'he result is that, 

in view of the opinion expressed by the 

majority of the Court, this appeal will be 

allowed, the judgment of the Court of 

first instance set aside, and the plaintiff's 

suit dismissed with costs both of the 

Court of first instance and of this appeal. 
V.B./R.K. 

Appeal allowed. 


A. 1. R. 1916 Calcutta 97d 

Jenkins, C.J. and n.R. Chatterjea. J. 

Debendra Nath Das — Defendant — Peti- 
tioner. 


V. 

Sibudkendra Mansingk — Plaintiff — 
Opposite Party. 

Privy Council Appln. No. 2 of 1914, 
decided on 24th May, 1915, for leave to 
Appeal to His Majesty in Council. 

(a) Civil P. C. (5 of 1908). S. 110-Decree of 
Appellate Court set aside by single Judge 
Court -Reversal of his judgment by 
High Court under Clause 15 of Charter, has 

«fect of affirming decision of Lower Appellate 
CourL 


A reversal by the High Court, in an appeal 
under Clause 15 of the Charter of the judgment 
of a single Judge of the Higii Court, selling 
2 side the decree of a lower Appellate Court, 
has the effect of affirming the decision of the 
latter Court, that is, the “ Court iinmcdiately 
below ” within the meaning of S. no of the 
Code of Civil Procedure. (P. 973. C 2.j 

(b) Civil P. C. (5 of 1908;, S. 115-No decision 
or •ingle Judge of High Court can be revised 
under S. 115. 


A Judge of a High Court sitting alone is not 
a Court subordinate to the High Court, but 
a function directed ro be performed by 
t e High Court. No decision of a single Judge 
^n, therefore, be revised under S. 115 of the 
'-ivil Procedure Code. [P. 973. C. 2.] 

^^rendra Chandra Bose — for Petitioner. 

Bam ^Charan Mitter — for Opposite 
Party. 


Jeokins, C. J. — This is an application 
or a certificate that, as regards amount 
. nature, the case fulfils the 

requirements of S. no of the Code of 

^ivil Procedure, or that it is otherwise a 

nt one for appeal to His Majesty in 
Council. 

ascertain the amount or value, the 
matter was referred to the Court of first 


instance (O. 45 . R. 5 ). That Court has 
determined the amount or value and has 
returned its- report, according to wiiich 

the amount or value exceeds Rs. 10.000, 

We see no reason to dissent from that 
determination. 

it only remains to be seen whether as 
regards nature the requirements of .S. 110 
are fulfilled. The Court of first instance 
as well as the lower Appellate Court 
decided adversely to the present appli- 
cant. On appeal to the High Court, a 
single Judge reversed the decree of the 
lower Appellate Court. Prom this judg- 
ment of a single Judge tliere was an 
appeal to the High Court under Clause 15 
of the Charter, with the result that the 
judgment of the single Judge was reversed 
by a Bench of two Judges. It will thus 
be seen that the first judgment of the 
High Court reversed the decree of the 
Court immediately below, but that this 
reversal was afterwards in effect cancelled, 
with the result that the only effective 
judgment of the High Court affirmed the 
decision of the Court immediately below 
(S. no, Civil Procedure Code). 

This appears to me lo be the true 
result of the Letters Patent and the Code, 
for the Code makes no provision for 
an appeal within the High Court, that 
is to say, from a single Judge of the 
High Court. This right of appeal 
depends on Clause 15 of the Charter. 

And here 1 may point out that a Judge 
sitting alone is not a Court Subordinate! 
to the High Court, but performs a functioni 
directed to be performed by the Highj 
Court (Clause 36, Letters Patent). .And 
thus no decision of a single Judge can be 
revised under S. 1 1 5 of the Code. j 

But though in this view of the matter 
the decree of the Court immediately 
below has been affirmed, it will be right 
to grant a certificate for there is a sub- 
stantial question of law involved, and it 
makes the case all the more a fit one for 
appeal to His Majesty in Council that on 
the question involved, a Judge of the 
Hig Court took a different view from that 
which ultimately prevailed. 

The certificate sought must, therefore, 
be granted that as regards amount or 
value and nature the case fulfils the 
requirements of S. 1 10 of the Code. 

N. R. Chatterjea, J. — 1 concur. 

V.B./R.K. 

Certificate granted. 
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Holmwood and Mullick, JJ. 

Golam Muhammad — Defendant — 
Appellant. 

V. 

Akhoy Kumar Laha and others — Plain- 
tiffs and Defendants — Respondents. 

Appeal No. 1024 of 1914, decided on 
22nd December, 1915, from the Appellate 
Decree of Addl. Dist. Judge, 24 Parganas, 
dated 24t.h January, 1914. 

(a) Muhaminadan Law — PVakf — Contract of 
lease with full knowledge of 7 uakf — Mutwalli 
must do all that is necessary to give good title. 

A person who with full knowledge enters into 
a bargain for the lease of a house property 

with a mutwaili, is equitably entitled to insist 
upon the mutwalli doing all that is necessary to 
give him a good title. (P. 974, C. 2.] 

(b) Muhammadan Law — tVakf — Lease of 
wakt property for more than one year — Sanction 
of Kazi is necessary. 

A sanction of a Kazi is necessary to validate 
a lease of house property for more than a 

year, [P. 974, C. 2.] 

(c) Muhammadan Law — Wakf — Lease of u/akf 
property not made property — Lease impugned 
after many years^lt may be held valid on, doc- 
trine of factum valet, 

Semble. — When a lease of wakf property has 
been made improperly and many years afterwards 
it is impugned before a Court, the lease may be 
held valid on the doctrine of Jactum valet and 
on the principle that a Court should not disturb 
the arrangement made in the ordinary course of 
management of an estate for the benefit of the 
beneficiaries. 37 Cal. 179, ref. to. IP. 975, C. i.J 

(d) Muhammadan Law — Wakf — Earnest 
money advanced for taking lease — Mutwalli can- 
not retain it unless he can give good title 

A mutwalli, to whom money is advanced by 
a person as earnest money for getting a lease of 
the wa&f property, cannot seek to retain the 
money unless he is willing to give a good title 
by going to a Kazi and getting sanction for the 
transfer. [P. 975, c. i.J 

(e) Contract — Construction — Money advanc- 
ed by party by way of partial guarantee for 
performance — He cannot recover it if there is 
default on his part. 

A party to a contract advancing money to the 
other party by way of a partial guarantee for 
performance cannot recover the money if there 
has been default on his part and no default on 
the part of the other. [P. 975, c. 2.] 

B. K. Chakerbutty, Hemendra Kishore 
Sarbadhicary — ioT Appellant. 

Dwarka Nath Chakerbutty^ Hemendra 
Nath Sen and Santosh Kumar Bose — for 
Respondents. 

Judgment. — This second appeal arises 
out of a suit brought by the plaintiff to 


recover a sum of money paid to the 
defendant No. i for granting a certain 
lease which the defendant agreed to 
execute in favour of the plaintiff and the 
proforma defendant in respect of certain 
premises known as 46, 46-1 to 46-12, 
Bentinck Street, in the town of Calcutta. 
The premises in question were part of an 
estate which was wakf property and the 
defendant No. i is the mutwalli of that 
property. In view of the contentions 
that have been raised before us, it is 
necessary to state that the plaintiff had 
been a tenant of this mutwalli for many 
many years and, therefore, presumably 
must have known that the property 
was wakf property. The salami was fixed 
at 20 thousand rupees, but the plain- 
tiff states that two thousand rupees 
was paid as earnest money for the 
execution of the bima-patra, which 
IS called an agreement of sale in the 
plaint, and the same expression “ earnest 
money ” occurs in the agreement which is 
upon the record. A further two thousand 
rupees was to be paid within a week, and 
these two items of guarantee so to speak 
were also to be taken as part of the 
salami of 20 thousand rupees, so that we 
must hold that this four thousand rupees 
was not only a mere part of the considera- 
tion for the lease but was specifically the 
guarantee for the performance of the con- 
tract on the part of the plaintiff. Under 
such circumstances the defendant could 
not seek to recover this sum unless there 
was some default on the part of the 
lessor in refusing to carry out the contract 
to the extent to which he is capable of 
carrying it out. 

It is clear that the plaintiff, although he 
entered into the bargain with full know- 
ledge that defendant No. I was a mut- 
wain, is equitably entitled to insist upon 
defendant No. i doing all that is neces- 
sary and that he is capable of doing to give 
him a good title. He has refused to take 
this lease because the Muhammadan Law, 
according to his contention, necessitates 
the leave of the Kazi when a building, 
which Baillie describes as a mansion) 
which later authorities describe as 
houses, is leased by the mutwalli for a 
longer term than one year. The learned 

Subordinate Judge found that the 
balance of authority seems to be in 
^vour of the view that sanction of the 
Court was necessary to validate a lease 
of wakf house property for more than 
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a year. He does not stale where he 
gets the contrary opinion. We can hnd 
no contrary authority at all. It does not 
appear to be a question of balance of 
authority, but a question of all the 
authorities which seem to lay down that 
sanction of the Kazi is necessary for such 
a lease. No doubt when such a lease 
has been made improperly and many 
years afterwards it is impugned before 
the Court, this Court has held in N^mai 
Ghatid Adhya v. Mir Golam Hossein (i) 
that factum valet, and that it would 
not disturb the arrangement which was 
made in the ordinary course of manage- 
ment of an estate for the benefit of the 
beneficiaries. But that does not in any 
way debar the plaintiff from seeking at 
the outset of the negotiation to obtain 
the best title which the transferor is now 
capable of giving him, and there is no 
doubt that the transferor is capable of 
giving him a good title and that his title 
cannot be considered to have passed 
without this action of going to the Kazi 
and getting sanction of the transfer. 
They who seek equity must do equity, 
and we are of opinion that defendant 
No. I cannot seek to retain this money 
unless he is willing to do this very 
simple act, which he is bound to do 
under S. 8 of the Transfer of Property 
Act. 

It has been contended before us that 
this is not the point on which the case 
was decided in the lower Court, and that 
the Judge raised some new issues. We 
do not see that there is any force in 
these contentions. In both the lower 
Courts the question of Muhammadan 
Law was distinctly raised. The Court of 
first instance found in favour of the 
plaintiff on that point- The Court of 
appeal below says that it is immaterial 
and decides the appeal on other grounds. 
The respondent is undoubtedly entitled 
to uphold the judgment and decree of 
the lower Appellate Court on grounds of 
Muhammadan Law which have been 
fully discussed and upon which the 
decree can be supported and it is in no 
way necessary to bring a counter-case. 
There is, moreover, no new question 
raised. It is not necessary to go into 
the question of fact whether the plaintiff 
entered into the bargain with his eyes 
open and, therefore, cannot ask the 

<0 <1910) 37 Cal. 179 = 3 I. C. 353 . 


defendant to do anything more than was 
specilicaliy set forth in the bargain. I he 
matter is purely one of law and the 
plaintiff can ask that the defendant 
should do, as we have pointed out, any- 
thing that is necessary under 8 of the 
'I’ransfer of 1‘roperty .\ct. 

We do not agree with the learned 
Judge that whether there was any default 
on the part of the plaintiff or the defend- 
ant is immaterial. His view was that if 
the lease was not carried out the defend- 
ant was bound to refund the money, 
because it was simply a part of the 
consideration and not a guarantee for 
performance. W'e have already said that 
we think it was a partial guarantee for 
performance and that if there had been any 
default on the part of the plaintiff and noj 
default on the part of the defendant, the! 
plaintiff could not recover the money.! 
But there has been this obvious and 
serious default on the part of the defen- 
dant and the plaintiff is, therefore, en- 
titled to recover the money. 

The result is that the judgment and 
decree of the learned Additional District 
Judge is affirmed and the appeal dismiss- 
ed with costs, though for different reasons 

than those given by the learned Judge. 
V.B./R.K. 

Appeal dismissed. 
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Holmwood and newbould, JJ. 

Nripendra Nath Sahu and others — 
Creditors — Appellants. 

v. 

Askutosc Ghosh — Receiver — Respon- 
dent. 

Appeals Nos. 3 and 6 of 1915, decided 
on 23rd August, 191S, from the Orders 
of Addl. Dist. Judge, 24 Parganas, dated 
8th December, 1914. 

(a) Provincial Insolvency Act (3 of 1907), S. 37 
— Mortgage in favour of creditor impugned by 
Receiver— Assets of debtor covered more than 
his liabilities — Intention of debtor to put himself 
in position to pay debts— Held mortgage did not 
fall within purview of S. 37. 

Wh«;re at the time of execution of a mortgage 
in favour of a creditor impugned by the Receiver 
in insolvency under S. 37 of Act III of 1907, the 
assets of the debtor more than covered his 
liabilities and it was found that his inten- 
tion was to secure debts payable on demand by 
the security of a mortgage which would relieve the 
pressure on bis ready cash and so put him in a 
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better position to pay his debts, as they became 
due, with his own money, and that there was no 
idea of applying for insolvency at that time : 

Held, that the mortgage did not come within 
the purview of S. 37 of Act III of 1907. 

[P. 978, C. I.] 

(b) Provincial Insolvency Act (3 of 1907^, S. 37 
— Transfer Question whether transfer falls 
under S. 37 depends upon real Intention of the 
transferor. 

The question whether a transfer comes within 
S. 37 of the Act depends upon the state of mind 
of the person who made it. Such a person should 
not be taken to have intended the natural con- 
sequences of his act. One must find out what 
he really did intend. Suspicion is not enough in 
thesecases. [P- C. 1.] 

(c) Provincial Insolvency Act (3 of 1907), S. 37 
— Transfer in favour of creditor as result of real 
pressure exercised by creditor does not come 
under S. 37. 

A transfer in favour of a creditor made by an 
insolvent debtor as the result of real pressure 
brought to bear upon him by the creditor, or in 
performance of a previous enforceable agreement 
does not come within S. 37 of the Act. 

[P. 078. C. I.] 

(d) Provincial Insolvency Act (3 of 1907), S, 37 
—Transfer — Pressure by creditor— Threats of 
civil suit may coostitutc pressure. 

Threats ot civil suits may constitute real pres- 
sure ; it is not essential that the threats must be 
of criminal proceedings. [P. 978. C. i.] 

(e) Provincial Insolvency Act (3 of 1907), S. 37 

Transfer in performance previous enforceable 

agreement — Enforceable agreement — Conditions 
necessary. 

An oral agreement to mortgage in favour of a 
creditor sufficient property to cover the debt Is 
sufficiently specific to constitute an enforceable 
agreement. [ 1 ** 978 » C. r.] 

Gaspersz, Jnanendra Nath Sarkar, 
Bkitpendra Nath Bose, Bash Behari Ghosh 
and Panchanan Ghosh^iot Appellants. 

Umakali Mukerji, Bepin Behary Ghosh 
and Khettra Gopal Banerjee—ior Respon- 
dents. 

Judgment. — These two appeals arise 
from an order made on remand by the 
learned Additional District Judge of the 
24 Parganas in an insolvency matter. It 
appears that Babu Ashutose Ghosh, the 
Receiver in bankruptcy to the estate of 
Nilratan Mondal and others, sought to 
set aside three mortgage-deeds on the 
ground that they were void against him 
under S. 37 of the Provincial Insolvency 
Act. The insolvency proceedings were 
started by one Kissen Chand Kesori 
Chand, a creditor of Nilratan Mondal, 
for Rs. 2,500 at the instigation, it is 
said, of Mr. Palit, a secured creditor, for 
Rs. 45,000 odd who had advanced 
Rs. 5,000 to Gopinath Mondal, the 
appellant in Appeal No. 6, to give to 


Nilratan his brother-in-law on a note of 
hand dated the i$t March, 1911. It 
further appears that Gopinath had 
advanced Rs. 1,200 on a note of hand 
dated the 17th June, 1911 and Rs. 2,000 
on a note of hand dated the ist Decem- 
ber, 1911, both of which sums he had 
borrowed from Dr. Satya Charan Muker* 
jee, the next heaviest secured creditor of 
Nilratan. 

In Appeal No. 3 the appellant 
Nripendra Nath Sahu, a distant connection 
of the insolvent, had advanced four sums 
on hand-notes in July, 1911, namely, 
Rs. 2,500 on the nth July, Rs, 2,500 on 
the 20th July, Rs. 2,000 on the 21st July 
and Rs. 2,000 on the 26th July, making 
a total of Rs. 9,000. A stamp paper 
was purchased on July 26th, the date of 
the last transaction, for Rs, 45 for the 
purpose, it is alleged, of engrossing a 
mortgage security for this Rs. 9,000. 
Interest was to run on the hand-notes at 
the rate of 12 per cent, per annum. On 
the 4th December, 1911 a mortgage-deed 
for this Rs. 9,000 was executed by 
Nilratan and his four brothers, one of 
them a minor under his guardianship, in 
favour of Nripendra Naih Sahu. This 
was a second mortgage of the property 
already mortgaged to Nripendra’s father 
Upendra Nath Sahu, who had had conti- 
nuous transactions with Nilratan’s firm 
for years. 

On the 27th December Nilratan execut- 
ed a mortgage-deed for Rs. 6,000 in 
favour of Gopinath. It is stated jn the 
evidence to have been on account of the 
hand-note for Rs. 5,000 above referred 
to after making up accounts. It is 
further stated that Rs. 3,000 was paid in 
cash to Gopinath in the beginning of 
February and that the balance Rs. 10,000 
formed the subject of another mortgage 
on the i4ih February, 1912. The mort- 
gage for Rs, 6,000 was the third mortgage 
of the land already mortgaged to Nripen- 
dra and Upendra The mortgage foi 
Rs. 10,000 was the second mortgage of 
the lands already mortgaged to Mr. Palit 
for Rs. 45,000 odd. 

Now, the only question that arisea in 
this litigation w-as, whether these three 
mortgage-bonds fell within the mischief 
of S. 37 of the Provincial Insolvency 
Act. At the first hearing the learned 
Additional Judge held that they did. On 
appeal Mr. Justice Mookerjee and 
Mr. Justice Beachcroft remanded the case, 
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Hindu Law— 


Impartible estatr—K 


VI- 


♦ ♦ 


»« 


« » 


» * 


« • 


dence to show separation incli- 
cated 30 (c) 

— Impartible estate — Other 

members cannot claim partition 
nor can prevent alienation by the 
holder or his widow 30(d) 

—Religious endowment — Math — 
Founder not laying down rules 
for succession — Appointment of 
successor should be had from 
practice prevailing in the Math 4 

— Reversioner mortgaging pro- 
perty and applying proceeds to 
pay off debts by widow — Mort- 
gage is not binding on a person 
holding under supratnama by 
last male holder and the will of 
the widow 103 (b) 

— Succession — Adopted son 

takes less only in competition 
with subsequent!}' born natural 
son of adopter 41 (a) 

“-Succession — Capacity to offer 
oblations is the test 70 (e) 

S^^cession — Great-grand- 
father’s grandson is postponed 
to paternal uncle’s grandson 70 (a) 

‘Succession — Paternal uncle 
of half blood is preferred to sons 
of full paternal uncle 81 (b) 

— Succession — Putra in Bena- 
res School is used in generic 
sense 70 (d) 

•Succession — Santana — Vijnanes- 
wara has used the word santana 
in the sense of lineal male des- 
cendants 70 (b) 

-^Widow * — Alienation by — 
Transferee must prove necessity 
or that he made hona fide enqui- 
ries and was satisfied — Lapse of 
tiine may be an excuse for 
scanty proof of necessity — Pay- 
ment of full price is not conclu- 
sive proof in favour of trans- 
feree 57 (bj 

-Widow^Interest is not * life- 
mterest -N or is it a trust for 

' She can under 
cert^n circumstances convey 

^ wr title to vendee 18 (b) 

“‘'Will— -Dayabhaga — Testator 
can postpone a son’s right to 
inherit by interposing a life es- [ 

tate, or direct by his authority to 




Hindu Law — (Condi.) 

adopt that the wid.^w’s life es- 
tate shall not l>c disturbed lOl 

I 

Interpretation of Statutes 

[ -J By law — Ambiguity— By law 

No. 3 S of the Gov. Rys. Act, 
190'^, is invalid, on account of 
its ambiguity. By law No. 38 

' of Gov. Rys. Act, 1908 (New 
Zealand) is nltva vires as offend- 
ing against object or the rule- 
making power given under S. 10 
(e) i\ of the Gov. Rys. Act, 
1908^ 160(b) 

International Law 

IPrivate property of enemy 

subjects found within the realm 
of the commencement of war 
cannot be seized and appropria- 
ted by the Crown 139 (c) 

J 

Jurisdiction 

Annexation of territory — Ob- 


ligations under treaty are not 
enforceable by Courts 59 (c) 

Challenge as to method of 


[• 


exercise of jurisdiction does not 
justify denial of its existence 99 (b) 
^Jurisdiction of Prize Court 


over enemy goods in British ships 
on the high seas — Such goods 
continue liable to seizure in ports 
as the liability is not dependent 
on the local situation of the goods 
— Test of “ashore pr afloat” 
disapproved — Subsequent ratifi- 
cation by Government, sufficient 
to legalize seizure — Letter of 
detention of cargo even without 
specific mention effects seizure 
as prize immediately on deli- 
very— The tanks into which the 
petroleum was discharged 
constitutes part of the Port for 
the purpose of application of the 
rule 139 (a) 

L 

Land Acquisition 


[• 




•3 Interest on price of land 
acquired ordinarily runs from 
date of possession — Under Ss. 6 
and 7 of the False Creek Recla- 
mation Act (1911 of Br. Colum- 
bia), it is from the date of 
award 174 (a) 

— ^Valuation — Potential value 
wh*ch is too remote cannot be 
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Land Acquisition — (Concld.) 

taken into account — Value of 
access to sea may be taken into 
account 174 (b) 


Lease 


Construction — Lease express- 


ly providing for restoration after 
lease term— No covenant for 
renewal expressed— Right to 
renewal and right to hold on 
were held to be negatived 59 (d) 

Construction — Lease for a 


term implies its termination at 
the end of the term 59 (e) 

License 

[ ]A license is presumed as 

against Goverument w'hen there 
is a duty cast on it to protect 
land from the intrusion of the 
sea and the same is performed 
by acts of the subjects with the 
knowledge of the Crown for a 
long period of time 131 (c) 

itation ^ ^ 

r 1 Prescription as against Gov- 




^4 


eminent cannot be pleaded on 
the strength of long continued 
occupation for less than the 
requisite period of 60 

— Ans? m and 125— Suits with- 
in both articles contemplate 
danger to inheritance common to 
reversioners though they are 
different from each other in other 
respects , 1^4 (h) 

Arts. 125 and 118 — Suits with- 



N 

Nattukottai Chelties , 

• Agent can pledge principal s 

credit — Principal and Agent 121 (b) 

1 

pardanashin lady ^ , , 

••_„Mortgage by Pafdha- lady— 

Witnesses not seeing the lady’s 
face but recognising by voice 
and seeing her singing— Attesta- 
tion was held proved 21 (a) 

[— oCeylon— Law relating to partner- 
ship-A partners!! ip agreement can- 
not be proved by parol testimony 
owing to the provisions in S. 21 
of Ordinance VII of 1840 in an 
action for accounts after dissolu- 
tion and the same are not affect- 
ed by Ordinance XXII of 1866 
which enacted that English law 
of partnership applied to Ceylon 

127 (a) 

Power-of-atlorney 

**. Money - lending business — 

Agent expressly authorised to 
borrow and lend money to clients 
— Such authority implies autho- 
rity to pledge principal’s credit 
for borrowing 121 (a) 

Practice 


Appeal — Case depending gn 




credit given to particular wit- 
nesses — Trial Court’s verdict 
should not be lightly disregarded 

1 (a) 

^Appellate Court can differ from 


•• 


— 

in both articles contemplate 
danger to inheritance common 
to reversioners though they are 
different from each other in 
other respects 124 (b) 

M 

Mahomcdan Law 

—Applicability— Mahomedans at 

Mombasa in East Africa — Maho 
medan Law applies though spe- 
cial custom of succession may 
be proved by the immigrant »6 (a) 

—Migrating family — Family 
migrating to another country 
and settling among their co-reli- 
gionists— Presumption that they 
accepted their law is legitimate 86 (b) 


[* 


[■ 


trial Court about truth of evi- 
dence given in trial Court in 
cases of irrefragable writing or 
contrary course of business 50 (b) 

— ]Cases recorded — Suit dismiss- 
ed on the ground that pleadings 
did not disclose a cause of action— 
Appeal Record ought to contain 
pleadings 105 (a) 

Oinconsistent pleas — Transferor 


of property contending that 
transferee holds it in trust for 
transferor and that there is a 
resulting trust in his favour can- 
not, consistently, seek to set 
aside the conveyance on equit- 
able grounds 

Pleadings — Construction 


Admissions in pleadings should 

be taken as a whole • * ' 
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Practice —( Concld.) 

Pleadings — Decision should 

not rest on inferences at variance 
with plaintiff’s case - Circum- 
stances should be scrutinised 
while applying this principle 89 

[• ] Precedents — The plainer the 

proposition of law the more diffi- 
cult, it sometimes is to find a 
decision actually on point 139 (b) 

[• ] Precedents — Long series of 

decisions should be set aside if 
they are misconstruing rule of 
evidence in an enactment to the 
effect that agreements are to be 
proved only when in writing 
since this would not be one of 
the cases where inveterate error 
is left undisturbed because 
titles and transactions have been 
founded on it 127 (b) 

• Precedents — S u b o r d i n a t e 

Court is bound to follow deci- 
sions of its High Courts 15 (a) 

• -Reference to Judge not a party 

to decision is not approved 70 (c) 

Privy Council 

]Remand — Defendant raising 

a new defence before the Privy 
Council — Pleadings not in form 
to raise the defence — Important 
questions of law raised — Case 
was remanded with directions that 
pleadings should be amended and 
that the Court should answer in 
particular certain questions fram- 
ed for the purpose 172 

Railway 

t**^^~]General duty to carry passen- 
gers with safety can be super- 
seded by special contract freeing 
company from all liability — Such 
contract has to be assented by 
the passenger either directly or 
through agent who is then bound 
hy the terms printed on the ticket 
or pass offered to him 53 (L) 

Railways Act (Canada) 

[“^Ss, 284 and 340] — Contract 
restricting liability for car- 
riage must be approved by Rail- 
way Board — If approved Com- 
panies can contract for com- 
plete freedom from liability 53 (a) 


^Riparian Rights and Southern 
Nigeria! 

•• Law of accretion in favour of 

riparian owners is applicable 
even against the Crown as own- 
er of the foreshore — But it does 
not apply to artificial reclama- 
tion as the law contemplates 
only imperceptible alluvial ac- 
cretions 131 (a) 

Riparian rights of frontage 

owners are not affected by the 
land ceasing to be subject to 
flow and reflow of the tide whe - 
ther due to reclamation by the 
Crown, at third party or other- 
wise 131 (d) 

Royal Prerogative 

]It is a matter for executive 

Government and not for Privy 
Council 29 

S 

Specific Performance 

3 Property conveyed inconsi- 
deration of transferee's covenant 
to devise property to transferor’s 
heirs — Transferee granting 
legacy to transferor on the foot- 
ing of the latter relinquishing 
his interest in the property — 
Transferor cannot claim specific 
performance of testator’s coven- 
ant (assuming covenant to be 
specifically enforceable against 
them) unless he disclaims the 
legacy 168 (i) 

[♦* ] Property conveyed to testa- 

tor in consideration of his cove* 
nant to devise it by will to trans- 
feror’s heirs — Transferee failing 
to do so — Privy Council assumed 
covenant to be specifically en- 
forceable against volunteers 
under will left by transferor 168 (h) 

Specific Relief Act 

[*♦ S. 35] — Misrepresentation 

about subject-matter of contract 
made not in the contract but 
collaterally — Remedy is claim 
for damages for breach of the 
collateral contract if any 113 

S. 54] — Injunction[issued to a 

party preventing him from 
receiving money from Govern- 
ment — Government knowing 
injunction but paying — Govern- 
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(a) 


Specific Relief Act— f Concld.) 
ment ha3 no right to ignore in- 
junction l06(2) 

j-.. -S. 5+] — Injunction restrain. 

ing party to take money from 
Government — Government pay- 
ing and party receiving — Party 
is guilty of contempt — Con- 
tempt , 106 (2) (c) 

Succession Act (1865) . 

• S. Ill— S. Ill should be 

strictly construed 101 (b) 



* 


]Damage — The doctrine of 
voUnti non fit injuria is appli- 
cable only when (1) the plaintiff 
fully knew the risk he ran l?y 
his act and (2) voluntarily incur- 
red such risk 153(b) 

—Negligence — Contributory 
negligence — Goods wrongly 
labelled by consignor— Plaintiff 
consignee’s servant acting on 
the description of the labels — 
Injury caused to plaintiff’s cat- 
tle— Servant is not guilty of 
contributory negligence 50 (a) 

Negligence — Quebec — The 


Law of Quebec on contributory 
negligence differs from the Lawin 
England as it awards damages 
proportionate to the culpability 
of the parties— This is inappli- 
cable when the plaintiff’s negli- 
gence is the sole effective cause 
The term “Contributory negli- 
gence” defined 153 (a) 

Transfer of Property Act 

* -S. 41 proviso — A’s name en- 

tered in Revenue papers — B -real 
owner — A’s transferee must 
show that he enquired about 
transferor’s title and acted in 
good faith 103 (a) 

S. 53 — Paying one creditor in 


*♦. 




full is permissible though rest of 
the assets are not enough to pay 
remaining creditors — Property 
should not be removed from ere- 
ditors to debtor’s benefit — Pre- 
ferring one creditor even in anti- 
cipatipii of execution of another 
not fraudulent 

•S. 59— Mottgage by Purdha 


115 


la 4 y-^Witftesses not seeing the 
face but tecogniging by 


T. P. Acl-(Concld), 

voice and seeing her signing — 
Attestation was held proved 21 (a) 

S. 81 — Two properties, mort- 
gaged to prior mortgagee— One 
only mortgaged to subsequent 
mortgagee — Prior mortgagees 
joined in suit by subsequent 
mortgagee for sale— Sale ordered 
— Prior mortgagee not insisting 
on satisfaction of his amount due 
His separate suit on his mort- 
gage is not barred 21 (b) 


Trusts 

Charitable trust — New South 

Wales-^Authority of State Exe- 
cutive for dedication to public 
use of Governor’s residence on 
Crown lands, whether same were 
“Waste lands” or not under New 
South Wales Constitution Act, 
1855 (18 and 19 Viet., C. 54), 
S. 2 — Temporary permission for 
public use does not constitute 
charitable trust — Proceedings in- 
competent without a party re- 
presenting Crown in right of 
United Kingdom — Capacity of 
Attorney-General of the State 


[* * jCovenant for value to settle 

land — Covenantor is trustee if 
and so long as covenant is speci- 
fically enforceable 168 (g) 

' "—Evidence — Contract to devise 
a beneficial interest is not evi- 
dence of a trust in presenti 168 (d) 

• Evidence— Property conveyed 

— Entire interest of transferor 
whether legal or equitable, ip- 
tended to be conveyed — No in- 
tention to create trust can be 
gathered 1^8 (c) 

• • Resulting trust — Property 

conveyed in consideration of 
covenant — Breach of covenant 
is not failure of consideration so 
as to give rise to resulting trust 

163 (0 

*" Resulting trust — Whole inter- 

est of grantor, legal and equit- 
able intended to be transferred — 

No resulting trust comes into 
existence unless there is no con- 
sideration or consideration wholly 
fails ' 'T68(a) 
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Will 

[ ] Construction of — Ambiguity 

in certain portions — Remedy is 
to read whole will together — 
Vesting of executory gift is a 
mofte testatoris — Defeasance 
clause is referable to the prescri- 
bed period of distribution — Inten- 
tion of testator 148 

—Revocation — Presumption of 
destruction of will from non- 
tracing after possession of testa- 
tor must be applied cautiously in(b) 


^ff[\\-^(Concld,) 

Revocation — Subsequent in- 

efifectual disposition does not 
revoke earlier disposition 37 (a) 

Words 

• Kasbatis — These were dwell- 

ers in tow’ns with lands in vil- 
lages cultivated by tenants and 
probably had powers of manage- 
ment in village affairs 59 (a) 

• Santana — Succession — Vijna- 

neswara has used the word 
Santana in the sense of lineal 
male descendants 70 (a) 




THE 


ALL INDIA REPORTER 

1915 PRIVY COUNCIL 


COMPARATIVE TABLES 

(Parallel References) 

Hints for the use of the following Tables 

Tables Nos. I & IL— This Table shows serially the pages of Reports, 
Journals aad Periodicals for the year 1915 with corresponding references of the 
All India Reporter. 

Table No. IIL — This Table is the converse of the First and Second 
Tables* It shows serially the pages of the All India Reporter with corresponding 
references of all Journals. 


TABLES Nos I & II 


Showing seriatim the pages of Reports, Journals and Periodicals for the 
year 1915 with corresponding references of the All India Reporter. 


N. — Column No. 1 denotes pages of Journals. 

Column No. 2 denotes corresponding references of the All India 
Reporter. 


Other Journals- All India Reporter* 



1915 K. N, S. T. 3 


413 
420 
426 
432 
442 
449 
455 
460 
468 
475 
484 
487 
527 
549 I 
556 
609 
617 
730 
754 
998 
1006 
1012 
1022 


3 Bom. Cr. Cai. 
BCrCI A.irR~ 


56 I 1915 PC 29. 


I. L. R 42 Cal. 

lITj A.TX~ 


56 

72 

116 

244 

384 

489 

582 

710 


776 „ 

« » 

897 1915 „ 

914 „ „ 

1029 „ „ 

1179 „ 

Tl c. L. J. 


CLJ I A. I. R 


11914 PC 


22 C. L J. 


CLJJ A. I. R. 


1915 PC 


1915 P. R. 


A. I. R. 


931915 PC 111 


1915 P. W. R. 
JPWRI A. l. R. 


1101915 PC 111 


1915 P. W. R. C 


PWR ! A. I._^ 
5911915 PC 29 


16 Cr. L. J. 


Cr.LJl AIR. 


49411915 PC 29 


26 I. C. 


A. I. R. 


676 11914 PC 


31 1. C 


IC A. I. R 


637 11915 PC 
4 
9 


1 L R 38 Mad 


ILR A. I. R 


406 1915 PC 12'4 
807 1914 .. 41 


28 M. L J. 
MU I Ari. R 


1914 PC 


19 C W. N 


CWN I A. I. R 


1914 

PC 

45 

tt 

If 

92 


99 

129 

ft 

99 

140 

M 

91 

72 

ft 

99 

1 

M 

ft 

48 

Pt 

99 

76 

ft 

99 

22 

1915 

tl 

29 

1914 

99 

30 

ft 

99 

15C 

tt 

99 

27 

tt 

99 

90 

1915 

99 

24 

99 

99 

116 

99 

99 

27 

99 

99 

3cJ 


65 

97 

162 

193 

197 

225 

250 

282 

305 

337 

370 

393 

426 

449 

481 

507 

531 

561 


1914 PC 


27 I C. 

I C. I A. I. R. 


1914 PC 


18131 

2CJ39 
I0I54 

51 

35 
173 
179 
103 
‘28 
48 
09 


18 M L. T. 
MLT I A. I. R 


1915 PC 


7 

18 

4 

111 

15 

21 

99 

59 

81 

30 

96 

70 


28 I. C. 
IC I A. I.^ 


1914 PC 

ft 99 

1915 PC 


1 M. L. W. 

MLW I ^Tr R. 
461 11914 PC 116 


. 29 M. L J. 

MU I A ITr 


34 1J915 PC 
3 


29 I. C 


A. I. R 


223 11915 PC 


1 

4 

9 

23 

26 

31 

118 

122 

134 

137 

210 


J 74 
13 
18 
29 
52 
37 

n 

73 

)5 

29 

n 

323 

056 

18*i087 


E 


^30 I. C. 


IC| A. l.R. 


5 11915 PC 
9 

6 
9 


_17M. L. T. 
MLT I A. I.R 

iI9l4 pc ' “2 

3 
3 


83 
20 
33 
49 
55 

31 
>7 
37 
[O 
9 
^5 
648 
695 
697 
729 
731 
733 
762 
779 
794 
307 
313 
331 
163 
>14 
►59 
163 
65 
SO i 


66 

41 

128 

72 

92 

45 

129 

31 

48 

140 

136 

44 

86 

33 

65 

149 

48 

60 

87 

38 

82 

36 

1 

76 

97 

95 

137 

63 

150 



















































19 


Other Journals^sAll India Reporter — {Concld.) 


l M. L. W. I 2 M. L. W. r 2M. L. NV. | 1915 M. W. N. ! 31 M. WllT 


MLW i A. 1. R. 

I 

MLW i 

A. L. 

.R 1 MLW 1 A 

J. R, 

1 MWN 1 A. 

IR. 

1 MWN I A. I. 

Rl 

1015 

1914 PC 

105 

282 

1914 

PC 

150 

671 

1915 

PC 

99 

394 

1914 

PC 

34 

606 

:i914 PC 

1 

132 

1050 

Jf 

n 

67 

303 

ft 

ff 

11 

676 

tt 

ft 

18 

449 

1915 

ft 

18 

621 1 

ft ff 

27 

1059 


ff 

111 

355 

1915 

tf 

24 

701 

ft 

It 

ll8 

454 

ft 

ft 

7 

633! 

11 ff 

18 





377 

It 

ft 

116 

706 

It 


l06 

485 

tt 

ft 

116 

642 1 

1915 „ 

106 

2 M. 

L. W. 


422 

1914 


30 

731 

1 

A A 

f p 


500 

It 

«t 

111 

709 

ft ft 

21 

MLW 1 

A. I. R. 

521 

1915 

rr 

ft 

1 

B30 

tt 

ft 

It 

tt 

^ 7 

96 

511 

1914 

/ ff 

ft 

90 

713 ' 

ff » 

81 

11 ! 

1914 

PC 

22524 

n 

ff 

2 

837 

tt 

tt 

81 

514 

1915 

ft 

15 

717 ' 

ft tt 

30 

113 

H 

91 

34*555 : 

ft 

ff 

27 

843 

If 

ft 

30 

^522 

ft 

ft 

2 

736 

1 

ft ft 

99 

133 


)f 

132’560 

ft 

ff 

69 

891 

ft 

tt 

15 526 , 

i 

1 

tt 

4 

757 

4( 

tt 

96 

163 

if 

ft 

10 589 

ft 

ff 

* i 

897 

12 

r w 

tl 

70 536 1 

1 

ft 

ft 

118 

772 

ff ft 

70 

AO 

191 

» 

ff 

20 596 

ft 

ff 

124; 

1915 M. W. 

N. 1 

555 1 

ff 

ft 

ft 

124 

787 

*7QQ 

ft fl 

78 

1 

208 

219 

U 


18 602 
onKii 

ft 

ff 

a A 

29, 

7, 

jMWN 

A. I. R 

559 

563 

tt 

tt 

ft 

tt 

24 

59 

|/oo 

790 

tt ft 

It tt 

69 

258 

If 

M 

>f 

27 

639 

ft 

ft 

JJ 

ft 

2l! 

387 

1914 

PC 

95 

581 

1914 

tf 

11 

11 N L. R 

• 

277 

ff 

ft 

16 

^45 

ft 

ft 

Ill 

389 

ft 

tt 

63 

1 

592 

It 

tt 

16 

nlrT a'i.'r. 









392 

tt 

ft 

10603 

If 

tt 

20, 

53 1 1914 PC 

10 








TABLE No. 

III. 









Showing seriatim the pages of the All India Reporter, 1915 Privy Council 
Section with corresponding references of Reports, Journals and Periodicals. 

AT.R.— Column No. 1 denotes pages of the All India Reporter, 1915 Privy 

Council. 

Column No. 2 denotes corresponding references of Reports, Journai.s 
and Periodicals. 


All India Reporter* 1915 Privy Council = Other Journals* 


AIR 1 

Other Journals | 

AIR 1 

Other Journals 

AIR i 

Other Journals 

TaIr“ 

1 Other Journals 

1 

39 Bom 386 

7 

39 Bom 441 

21 

37 All 474 

1 

30 / C 55 


42/4 no 


42/4 135 


42/4 163 

29 

42 Cal 739 


17 Bom L R 455 


13 4 Ly 570 


1 3 4 L y 809 


427 4 133 


21 CL7 528 


17 Bom L R 527 


17 Bom L R 617 


17 Bom L R 487 


19C WJV617 


22 C LJ 1 


22C LJ 165 


3 Bom Cr C 56 


2SM LJ 593 

1 

19 C W JV 729 


19 C 17 iV 991 


21 CLy 522 


17 M LT 403 

i 

29 M LJ 34 


29 Af LJ 159 

> 

19 C 17 JV 674 


2 Af L W 521 


18 Af L T 1 

t 

18 Af L T 85 


59 PIVP Cr 1915 


1915 MWN 788 


2Af L vyen 


2 Af L 17 639 


17 Af L r 441 


29 / C 229 


1915 MWN 454 


1915 Af 17 JV 709 


2 Af L W 602 

2 

39 Bom 399 


29 1 C 639 


30 / C 366 


16 Cr L y 494 


42/4 103 

15 

37 41/ 359 

24 

42 Cal 897 


29 I C 334 


13 4 L7 529 

1 

42/4 155 


42 / 4 79 

30 

42 Cal 1179 


17 Bom L R 460 

i 

j 

13 4 Ly 721 


13 4 LJ 501 


42'/ 4 192 


21 C Z. y 507 

1 

1 

17 Bom L R 549 


17 Bom L R 442 


13 4Ly 1034 


19 C IV iV 713 

1 

1 

22 CZ.y 190 


21 CLy 412 


17 Bom L P 1012 


2BMLJ 589 


19 C 17 iV 841 


19 C 17 JV 481 

1 

22 C L y 498 


17 Af L T 402 

1 

29 Af L y 63 


28 Af Ly 583 


1 19 C 17 JV 1119 


2 Af L W 524 

1 

18 Af L T 61 


17 Af L T 321 


;29AfLyi37l 


1915 Af W JV 522 


2 Af L W 881 

1 

2 Af L W 355 


18 Af L r 228 

A 

29 / C 223 


1915 Af V7 N 514 


1915 AfWN 559 

1 

2 Af L 17 S43 


37 All 298 


29 / C 617 


28 / C 699 

1 

1 

1915' Af 17 JV 717 


42/4 115 

18 

37 All 369 

27 

42 Cal 1029 


30/ C833 


17 Bom L R 475 


17 Bom L R 556 


42 / 4 97 

33 

39 Mad 115 


21 C L y 499 


22C LJ 180 


13 4 LJ 534 


14 4 L y 153 


19 CW A/ 718 


19 C 17 JV 873 


17 Bom L R 449 


i 18 Bom’L R 360 


29Af Ly 75 


29 Af Ly 130 


21 CLy 446 1 


23 C Ly 337 


18 Af Z, T 39 


18 Af L r 31 


19 C 17 JV 585 ' 


i 20 C 17 JV 201 


2 Af Z. W 589 


2 Af L 17 676 


20 M LJ 80 


1 29 Af LJ 856 


1915 Af VV2V 526 


1915 Af 17 iV 449 


17 Af L r 377 


i 19 ML T 150 


29 / C 724 

1 29 ZC 781 

2 Af L 17 555 

I 3 Af L 17 149 


20 


All 


Comparative Tables 

Reporter* 1915 Privy Council -Other Journals — (Concld.) 


AIR I Other Journals ( AIR 1 Other J ournals | AI R | Other Journals 1 AIR | Other Journals 


(1916)1 MWN 100 
32 / C 258 

39 Mad 107 
43 / A 20 

14 A L / 178 
18 Bom L R 372 
23CL7 3G6 

20 C W N 234 

29 M LJ851 
\0 M LT 147 
S M LW 177 
(1916) 1 MWN 97 
32/ C 373 

18 Bovt L R 355 
23C LJ 177 

19 M L T 103 
3 MLW 297 
(1916) IMWN 201 

33 / C 924 

40 Bom 270 
43 / A 56 

14 A LJ 185 
18 Bom L R 172 
23 C LJ 395 
2QCW N 702 

30 M LJ 193 
19A/ L r 193 
3 M LW 259 
(1916)1MW// 258 
32 / C 403 
\9CW N 787 

31 / C 637 
43 Cal 493 
43/ A6 

8 LBR343 
14 A L / 89 

18 Bom L R 315 
23C LJ 137 
2QCW N 105 

30 M L / 73 

19 M LT 80 
3 M L W 181 
(1916) 1A7WJV 70 

9 Bur LT 8 

31 / C 949 

34 / C 273 

19 C W iV 905 
31 / C684 
43 Cal 417 
36 I C 499 
39 Bom 625 
42 / A 229 
13 ALJ 953 

17 Bom L R 730 
23 CL/ I 

19 C W JV 1087 
29MLJ 242 

18 Ai L T 179 
2 Af L W 731 
191 5MWN 563 
30 / C 303 

17 Bom L R 484 

21 CL/ 524 


\9CW N 621 

28 A/ L / 596 l 
17 A/ LT 443 

2 AI L W 560 
1915 AI W iV 790 
30 / C 59 
37 All 604 

42 / A 2C8 

13 ALJ 1007 

17 Bom L R 1022 
22C L J 481 

20 C JV 1 

29 AI L / 434 

18 AI L r 409 

2 AI L 17 897 
1915 AI W AT 772 

30 / C 529 

19 C 17 JV 762 
1915 AI 17 17 787 

29 / C 717 

43 Cal 290 
43 / A 1 

14 A L / 97 

18 Bom L R 308 
23 C L / 130 

20 C 17 AT 137 

30 AI L / 67 

19 AI L r 108 

3 AI L 17 145 
11916) 1AI17J7 67 
32 / C 161 

37 All 545 

42 / A 177 

13 A L/ 999 

17 Bom L R 998 

22 C L/ 508 

19 C 17 i7 1175 

29 M LJ 329 

18 AI L T 203 

2 AI L 17 837 
1915 AI 17 N 713 

30 / C 265 
40 Bom 289 

43 / A 26 

14 ALJ 225 

18 Bom L R 163 

23 C L/ 358 

20 C 17 i7 744 
30 M L / 186 

19 AI L r 184 
I 3 AI L 17 239 

! (1916)IAI17J7229 
32 / C 246 
43 / A 35 
18 Bom L R 635 

20 C 17 17 362 
; 30 AI L / 227 

(1916)1AI17I7 176 
32/ C 413 
30 AI L / 238 

3 AI L 17 257 
32 / C 354 

20 C 17 17 297 ■ 


30 AI L/ 444 
3 AI L 17 308 
(l916)lAI17i7 137 
34 / C 268 
92 38 All 163 

43 / A 43 

18 Bom L R 382 
23 C LJ 411 

20 C 17 AI 425 

19 AI L r 206 113 

3 AI L 17 293 115 

(1916) 1AI17A^234 

33/ C 505 
94 33 / C 323 

90 37 All 557 

42 1 A 202 
13 A L / 991 

17 Bom L R 1006 

22 C LJ 516 

19 C 17 AT 1207 
29AI L/ 335 

18 AIL 7 248 116 

2 AI L 17 830 

, 1915 AI 17 N 757 
: 30 / C 299 
99 37 All 485 

42/ A 171 

13 ALJ 937 

17 Bofn L R 754 

23 C L / 55 

20 C 17 J7 35 

29 AI L / 165 

18 AIL 7 173 118 

2 AI L 17 671 
1915 AI 17 N 736 

30 / C 849 

101 43 Cal 432 

43/ A 12 

14 A L / 167 

18 Bom L R 347 

73 C L / 169 121 

20 C 17 i7 169 
30 Af L / no 

19 AI L 7 97 

3 AI L 17 252 
(1916) 1 AI17IV 731 
34/ C892 

103 20 C 17 IV 265 

3 AI L 17 454 
(1916) 1 AI17IV142 

34 / C 673 
106(1) 6P R 1916 

19 C 17 iV 1023 
29 ML/ 137 124 

2 M L 17 706 
1915 M 17 IV 642 
IPW R 1916 
29 / C 1005 
106 (2) 20 C 17 IV 457 

35 / C 378 

111 93 Pi? 1915 

13 A L/ 801 

17 Bom L R 609 


103 


118 


22 CL / 172 

19 C 17 IV 929 
11 PL I? 1916 
110P17P 1915 
29M LJ 307 

IS M LT 54 
2MLW 645 
1915 AI 17 IV 500 
29 I C 807 
32 1 C 47 
43 Cal 521 
43 / A 104 
14 A LJ 198 

18 Bom L R 378 

23 CL/ 406 

20 C 17 AT 393 
30AI L/ 116 

19 AI L 7 203 
3 AI L 17 207 
(1916) 1AI17IV 198 
32 / C 343 

42 Cal 914 
42 / A 91 
13 ALJ 540 
17 Bom L R 432 

21 CL/ 419 
19 C W N 449 
29 M LJ 70 

17 AI L 7 312 
2 AI L 17 377 
1915 AI 17 IV 485 

28 I C 710 
39 Bom 664 

42 / A 185 

13 ALJ 1026 

19 C 17 IV 1056 

29 AI LJ 299 

2 AI L 17 701 
1915 AI 17 IV 536 

30 / C 539 

43 Cal 527 
43 / A 48 

8 L BR 536 

14 A LJ 217 

18 Bom L R 337 
23 CL/ 348 

20 C 17 IV 329 
30 M LJ 232 

19 M L 7 176 

3 AIL 17 210 
(1916)1 M17iV 150 

9 Bur L 7 1 
32/ C419 
38 Mad 406 
42 /A 125 

17 Botn L R 468 

21 CL/ 515 

19 C 17 AI 641 

28M LJ 535 
17 AIL 7 435 

2 M L 17 596 
1915 M 17 IV 555 
29 / C 293 


4 



THE 

ALL INDIA REPORTER 

1915 

PRIVY COUNCIL 


’•'A.l.R. 1915 Privy Council. 

(From Bombay) 
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Lords Dunedin and Shaw, 

Sir George Farwell, Sir John Edge 
AND Mr. Ameer Ali. 

^ Bombay Cotton ManufacturingCo. — Defen- 
dauts-Appollants 

V. 

R. B. Motilal Shivlal — Plaiutifi — Res- 
pondent. 

Privy Council Appeal No. 17 of 1914. 

*(a) Practice — Appeal— Case depending on credit 
given to pirticular witnesses — Trial Court's verdict 
should not be lightly disregarded. 

It is doibtless true that on appeal the whole 
case, in^liiin;' the facts, is within the jurisdiction 
of the Appeal Court. But generally speaking, it 
is undesirable to interfere with the findings of fact 
of the Trial Judge who sees and hears the witnesses 
and has an opportunity of noting their demeanour 
■especially in cases where the issue is simple and 
doponls on the credit which attached to one or 
other of conflicting witnesses. Nor should his 
pronoancement with respect to their credibility 
bo put asido on a mere calculation of probabilitii s 
by the Court of appt^al. Where the issue is simple 
and straightforward and the only question is 
which sot of witnesses is to be believed the verdict 
■of a .Tudge trying the case should not be lightly 
disregarded. [P. 2, C. 1.] 

[b) Evidence Act, S. 155 — Cross-examination 
io credit is relevant to credit or discredit a vjitness 
and not an issue. 

Cro8s*( ximination to credit is necessarily irre- 
levant to any issue in the action ; its relevancy 
eon.swts in being addressed to the credit or discro- 
*l»t of th } witness in the box ho as to show that his 
evidence for or against the relevant issue is untrust - 

[P 2,C. 2.J 

Upjohn aod Dunne — for Appellants. 

Robert Finlaijy Brown and Raikes — for 

Respondent. 

Sir George Fwwell. — This ia an appeal 
Kom a judgment and decree of the 
.8“ Court of Bombay in its appellate 
jurisdiction reversing a judgment of the 
High Court in its original jurisdiction. 
The question at issue is one of fact. The 
Tespondent is a banker and money-lender 
•against whom personallv no imputation 
1915-K I M, 


is made; his manage: was one Dam Dani 
was on intimate terms with one Dwarkadt j, 
and Dwarkadas was for some years, until 
his death in August 1909, Agent and Manag- 
ing Diiector of the appellant Company, 
and of two other Companies, the Tiicumdas 
and the Lakbmidas ; in 1908 the appellant 
Company was a flourishing and solvent 
Company, and the two other Companies 
were largely insolvc'At ; and both were 
heavily indebted to the respondent for 
advances, to the amount of about 5J lars. 
The respondent was pressing Dwarkadas 
for further and better security in respect 
ff these sums, and also of other monies 
advanced by the respondent to Dwarkadas 
■ personally ; and Daui and Dwarkadas ac- 
cordingly arranged to shift pait of the indeb- 
tedness of the Tricumdas and Lakhmidas 
Companies on to the appellant Company. 
This arrangement was carried out by entries 
which can only be characterised as a bare- 
faced swindle. Dani procured two cheques, 
one from the Tricumdas Company for 
eighty-fi e thousand rupees and one fr<.m 
the l^akljmidds Company for one Uc and 
fifteen thousand rupees and sent them 
over by his son to the utflee of the apjjollant 
Company, to be placed to their credit, 
but simultaneously Dwarkadas thiough 
his son Dcvji Daraodhar telephoned to 
the cashier of that Company not to present 
the cheques, but to await further in- 
struetions ; the two amounts were entered 
in the appellants’ books to their credit 
and appear as: — “ Rs. 85,000 cheque 
I in number drawn un the Bank of Bombay 
(bearing) No. 95500 S.S., and 115,000 
cheque drawn on the Bank of Bombay 
bearing No. 7, 94950 S.t^. No. 2.” The 
two cheques were then destroyed by Dani's 
s-iders. It is difficult to suggest any 
object for this transaction of drawing 
and paying in cheques for the purpoae 
of being entered with every circumstance 
of identification and reality, and then 
ol immediate destruction without presenta- 
tion, except fraud. The transaction wa» 
merely a paper one for the purpose- 


2 Privy Council 


31. 3r. Es.sabhoy t\ M. Hakidas 


1915 


of shifting the cespoudent s security froui 
the two insolvent to the oue solvent coni- 
pauv. The Judge of first iustaui^e has heard 
the evidence, whlcli depends on the credit 
to he attacfiedto the two sons of Dwarkadas 
on tlie appt-Uants’ side, and to Dani on the 
respoiulent’s : he has stated that he has 
seldom seen in the box '■ such servireable. 
clear, headed and absolutely truthful wit- 
nesses ■' as the two sons or a more 
- thoroughly 

unscrupulous, untrustworthy. 
iUid .uutnxtiiful man than Dani and he 
finds that the transaction was a deliberate 
fraud on the appellants. The Appellate 
t'ourt refused .to accept as conclusive the 
judgment- of the lower Court a.s to veracity 
of the witnesses. It is doubtless true that 
on appeal the whole case, including the 
facts, w Withii' the jurisdiotion of the 
Appeal ( ourt, But gonorally speaking it is 
iindcsirabh' to interfere with the findings 
of aj cf the Trial Judge wh<» sees and 
hears the wiruesses- ami has an opportunity 
of noting their demeanour especially in 
cases where the issue is simple ami depends 
on the credit which attached to one or 
other of conflicting witnesses. Nuir should 
his pronouncement with -respect to their 
credibility bn put aside on a mere calcula- 
tion of probabdities by the Court of Appeal. 
In makiiiff those observations their Lord- 
ships have no desire to restrict the discre- 
tiou of the Appellate Courts iu India in the 
consideration of evidence. They only wish 
to point out that where the issue is simple 
and straightforward and the only question 
is, which set of witnesses is to be believed 
tlie verdict o{ a Judge trriiig tlic case 
(should not be lightly disregarded. 

With all respect to the Appellate tribunal, 
their Lordships cannot accept their reading 
of the facts qi\d in^e^euces. They find no 
such contradictions or impossibilities iu the 
evidence of two witnesses whom the Trial 
Judge in this case has believed as to justifv 
their preferring the opinion of the Appellate 
Coiirt formed on the written record to his 
dejiherate icouclusions after hearing it in 
Court. .Again, several of tlie conclusions 

fact adopted, by the Appeal Court appear 
to their Lordships to bo c^uite mistaken. 

that vani had no reason to fear and did 
Uyt fear that the respondent would io^^e the 

iponey owing to him by the Tricumdas Com- 
pany. It -would serve na useful purpose to 
cqmment in detail on the judgment of the 
Appeal Court, but their Lordships feel 


bound to take exception to the Chief Justice’s 
statement that the cross-examination of 
Dani, which convictedj him of being party 
to a false and fraudulent balance sheet of 
the Tricuindas Company, was ‘‘ not a very 
relevant point,” and that Dani was prejudi- 
ced thereby by being placed “ in an uncom- 
fortable position and reduced to shuffling 
answers.” The observation might be of 
disastrous effect if accepted. Cress-exa- 
mination to credit is necessarily irrelevant 
to any issue in the action, its relevancy 
consists in being addressed to the credit 
nr discredit of the witness in the box so as to 
show that his evidence for or against the 
relevant issue is untrustworthy ; it is most 
relevant in a case like the present where- 
everything depends on the Judge’s belief 
or disbelief in the witness’s stoiy, and to- 
excu.^^e him and actuallv accept his story 
or; the ground that he was uncomfortable 
when he was shown to be a fraudulent 
falsifier of accounts is -to adopt a course 
which their Lordships cannot follow. 

Their Lordships ^vill humbly advise His- 
Majesty that the judgment of the Appeal 
Court be set aside and that of tlie High 

Court in its original jurisdiction be restored 
audthattlierespondentdo pay thecosts of 
this appeal. 

Appeal allowed^ 

Solicitors for Appellants- -J. L. Wilson 
Co. 

Solicitors for Respondey^f — Lattey.s & Hart- 
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Lords Dlxedix axi> 8haw, 
iSiR (tEorgk Kakwell, Sir Joiix Edge* 
AND Mr. Ameer Am. 
Motahhoy Mulla £’.s-50'6/i0i/-- Defendant- 

Appellant 


Handas — Iflaiutiff^ — Bespondent. 

Privy Council Appeal Xo. 40 of 1914. 

Kr'utence Art. S. 92. Pro>\ 2— Oral 
Off which docHiutift is silerrt cofi bt 

provetL 

* t 

The existence of separate . oral agreement 
between p.-vrties to a promissory note whereby the 
note executed by two persons was to be held as- 
.substituted by another- executed by one only at 
a subsequent date can be prov^. r - • „ j 


<► 


ISIS M. M. Kssabhoy r. M. Haridas (Lord Dunedin) Privy Council 


Pleadings — Conslrurfitm- in 

pleadings 8lumld.be lal'en as a trhole. 

It is permissible . for a t.vi})unal to accept part 
and reject the rest of any witncs:<‘s testimony. 
But an admission in ploadiii;' cannot be so 
dissected and if it is made .subject to a coiuUtion. 
it must either bo accepted subjci't tot lie condition 
or not accepted at all. -*• I J 

Upjohn and B. Railvs — for Appellant. 

Robert Finlay and I.(/W)Hlc$—ioT Res- 
pondent. 

Lord Dunedin. — The plaint ift'-respond- 
ent, Mulji Haridas. sues the defendant — 
appellant, Motabhoy Mulla Lssabhoy, upon 
a promissory note jointly executed bv the 
defendant and the firm’ of Hvderallv Cas- 

a I 

siimjiSons& Co., hereinafter calle<l Hyder- 
ally, fur Rs. 50,000. The note was made 
in the following c-iroumstaiu'es. Mulji. 
before July I9f)7. had made advances to 
Hyderally amounting in all to R:;. •lr,00.0P(» 
the consideration fur making such advances 
being certain shares in an ageneveummission 
in a certain comiuiny. Tlie advance.s were 
partially but not wholly covered liv securitv. 
In July 1907, Hyderally applied for a 
further advance of Rs. 1,70,000 in order to 
pay off Motabhoy a delit of that amount 
due to him, Mulji agieed to make the 
loan, a condition being an increased share 
in the commission agency, and to make 
it in three equal instalments. Two of these 
instalments were paid and the money 
handed on by Hyderally to Motabhoy, 
and the third instalment fell to be paid on 
30th January 1908. 

At the end of December 1907 ^lotabliov 
was in want of money to meet a bill. Ho 
accordingly applied to Hyderally to ask if 
the balance of the debt, namely, Rs. 50,000, 
could be paid immediately. Hyderally 
then approached Mulji to see if he would 
prepay his instalment due on the ensuing 
30th January. He consented to do so uii 
being given the joint promissory note in 
question of date ^3rd December 1907, and 
™ money was handed to Motabhoy. 
So far there is no discrepancy between the 
View of the parties, but now arises the 
difficulty. The defendant Motabhoy elleges 
that it was agreed that upon the arrival of 
the 30th January 1908 the advance made 
under the promissory note should be held 
as the advance of the instalment x>romised 
to be paid by Mulji to Hyderally on that 
date, and the note should be replaced 
by a rihglo acknowledgment on the part of 


Hyderally, Tlie plaintiff Mulji says that 
all heagreed to was that he would siUTciider 
the note if at 30th January 1908 Hvderally 

V « a 

had given sufficient security for the whole 
debt as then due bv him. that on tlu* 30tli 

V 

January no such sufficient securitv was 
given, that accordingly he is entitled to 
maintain Motabliov's liability under the 
note. 

The learned Judge of first instance 
allowed the parties to go to trial and 
examine witnesses ; and coming to thecoii- 
cliision that it had not been jirovcd that any 
arrangement had boon made for t lie giving of 
security l>v Hyderally gave judgment in 
favour of the defendant. The ('ourt of 
Appeal Took tlie y'w.w that im witnesses 
should have been cxamitied and tliai the 
te'itimonv could not bt^ looked at becausi 
in their view the piomissoi y note eon.stii utetl 
a written lontraci binding the defendant 
to pav on demand, and section 92 of the 
Kvidenc<‘ .Vet. 1<'^72. prevented any oral 
agreement being ret iiji to eimtratlict that 
Written agreement. 

Xov.’, if tlie defendant's pleading Ls t(* be 

dealt witli in absolute strictness that view 

is right, for what the defendant says is this ■. 

he admits tlie execution of the note, and then 

he says that it was verlially <agrec<l that his 

liability on it sh.mld cease on tin* 30th 

Jamiarv 190’^. That is a bald averment of 
% 

a ve.rbal contract contradicting tlic written 
contract, ami would be inadnii.ssilile under 
section 92. Hut tliis bald averment does 
not represent the defendanl's true case. 
His true contention lias lieen already stated, 
and in the form of averment it might be 
put thus 

" It uua ajiiuoU tiiat on .'lOih Tanuar\\ lOox th«' 
a<lvan' • then to lioeonie <luc l»y iMnlji lo Hydeial- 
Iv .slionlrt bo bt'M es madi- by l be tn-inh s paid on 
2:b'd 1 I'.IOT, and llial ili^ li.d'ility mnb-i’ 

the Jioti- should bo lu Id un saiisti' d l-y ;■ (r. .li iioti- 
to bo grantcil by llydi*r.i|l\ foi thi ads ou of ;J0tti 
.lamiarv IflOH.” 

That would he an agreement in terms of 
proviso 2 to section 92, which a)l(»ws to In- 
proved 

“tlio evisteme of any si-[Kiraf'; <»ia loi-M-nu id 
AH to any matter on whit-h u d<ii-iiin to is sih-n* 
and wliich ia not inconHist* nl it li i t {• i n s. ' 

Their Lordship.s have felt tliut ir would 
not be .satisfactory to deeide a-jainsl the 
defendant on a view which miglit have been 
obviated by a mere amendnniit of the 
pleadings, and that in a efts*- where thh 
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parties had been allowed to go to proof. 
They have, the^efor^J, felt themselves entitled 
to consider the evidence led. 

Although, however, there are cases, of 
which this is one, where it is allowable to 
urge an oral agreement which will have the 
effect of leaving matters otherwise than if 
they had depended on the written agreement 
alone, it is obvious that such oral agreement 
must be clearly proved and that the onus 
lies on him who sets it up. Their Lordships 
are of opinion that this has not been suffi- 
ciently realised by the learned Judge of 
first instance. Coming to the conclusion 
that the plaintiff had failed to prove that 
he had stipulated for security being given 
for the whole debt by Hyderally by the 30th 
January, the learned Judge takes it as a 
necessary sequitur that the defendant’s 
case is established. But the agreement 
alleged by the defendant must be sub- 
stantively proved, and it is here, in their 
Lordship’s judgment, that the defendant 
fails. The agreement must bean agreement 
to- which the plaintiff Mulji is shown to 
have assented either himself or by an 
agent witli power to bind him. Now there 
was no one who had power to bind 
Mulji. Further, Motabhoy and Mulji 
never met at the time at which the alleged 
agreement was concluded, and there is 
absolutely no evidence which shows that 
Mulji ever consented to anything except 
to advance the money, if he got the promis- 
sory note. In the argument the defendant’s 
counsel sought to put his case thus : He 
said that Mulji himself admitted in his 
pleadings that the promissory note was not 
to represent the true state of matters after 
30th January, that no doubt he adhibited 
the condition that security was by that date 
to be given, but that as the Judge of the 
first instance disbelieved the story that any 
such condition was made the matter rested 
on his own confession that the promissory 
note lost its efficacy after 30th January. 
The fallacy here consists in so treating an 
admission. It is permissible for a tribunal 
to accept part and reject the rest of any 
witness’s testimony. But an admission 
in pleading cannot be so dissected, and if 
it is made subject to a condition, it must 
either be accepted subject to the condition 
■or not accepted at all. Therefore the ad- 
mission that the promissory note was to be 
Leld as satisfied on 30th January by a new 
debt OB the part of Hyderally, provided 


that security was found for the whole debt 
by that date cannot be treated as an 
admission that in any case the promissory 
note Avas to be held as satisfied by 30th 
January. 

Their Lordships are therefore of opinion 
that the decree of the Court of Appeal was 
right, although to be supported on other 
grounds than those stated in the judgment 
of that Court, and they will humbly advise 
His Majesty to dismiss the appeal with 
costs. 

Appeal dismissed. 

Solicitors for Appellnnt—Rd^okein Ford, 
Ford and Chester. - 

Solicitors for Respondeitt~~T. L. Wilson 
& Co. 
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(From Allahabad) 

151h March 1915. 

Lord Dunedix, Sir George Farwell, 
Sir John Edge, and Mr. Ameer Ali. 

{Mahant) Lahar Puri — Plaintiff — Appellant 

V. 

{Mahant) Puran Nath — Defendant — Res- 
pondent. 

Privy Council Appeal No. 25 of 1914. 

* Hindu Law— Religions endowment— Math— 
founder not laying down rules for suvreseion— Ap- 
pointment of successor should be had from practice 
prevailing in the Math. 

\Vhcre the founder of a Alafh has not prescribed 
any rules or practice to be followed in the selection 
aud appointment of the future mahants, the selec- 
tion and appointment of a person to be the mahant 
u- ^ ^ Vacancy ocourrin" in the mahant* 

ship inuAt depend on the custom or uflage and the 
piacticcs wliich prevail in the appointment of 
mahants of the particular math. [P. 6, Col. IJ 

E. Richards and Parihh — for Appellant. 

DeGruythtf and B. Duhe — for Respondent. 

Sir John Edge — This is an appeal from 
a decree of the High Court of Judicature 
at Mahabad, dated the Uth of March, 
1912, which reversed a decree of the Sub- 
ordinate Judge of Saharanpur, dated the 
29th of November, 1909, and dismissed the 
■suit with costs. The suit was brought on 
the 12th of January, 1909, by Lahar Puri, 
who is the appellant, against Puran Nath 
who is the respondent. The dispute between 
the parties to this appeal relates to the title 
to the mahantship of the Hindu math, or 
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temple, at Hardwar, known as the Akhara 
Baba Sarwan Nath, and to the propert)' 
appertaining to the math. 

The math was founded by one Baba 
Sarwan Nath, \Yho was a Suuniyasi Rukhar 
Fakir and died in 1849. Since his death 
there have been several mahants of the math 
in succession. It does not appear that Baba 
Sarwan Nath, in founding the math, pre- 
scribed any rules or practice to be followed 
in the selection and appointment of the 
future mahants. Consequently, the selec- 
tion and appointment of a person to be the 
mahant of the math on a vacancy occurring 
in the mahantship must depend on the 
custom or usage and the. practices which 
have prevailed in the appointment of 
mahants of this math, and on that principle 
this suit has been fought in the First Court, 
in the High Court, and before this Board. 

The dispute as to the title to the mabant- 
ship arose in February, 1905, on the death 
in that month of Jhandu Nath, who was the 
znahant of the math, and had succeeded 
Tej Nath in the mahantship in 1897. In 
this suit the plaintiff alleges that he was the 
only $adhak (disciple) of the deceased 
Mahant Jhandu Nath, and being the only 
sadhak of Mahant Jhandu Nath, he was the 
only one of the mendicant fraternity of the 
temple who was qualified for election to the 
mahantship ; that he was duly elected 
mahant by the ten classes of mendicants 
[dasnam bhik) on the, 24th of February 1 905 ; 
and that he was appointed with the usual 
ceremonies. On the other side the defendant 
denies that the plaintiff had ever been the 
Bodhah of Mahant Jhandu Nath, or was 
qualified for election to the mahantship, 
or was elected mahant. The defendant’s case 
is that it is not necessary that the sadhak 
of the last mahant should be elected as the 
mahant. He alleges in his written state- 
ment that : — 

“The sadhak or a co-discipk-. <»r the sodhak of 
a eo-diBciplo of tho deceased ninhnnt is ai)pointed 
a mahant, and failing the.so or in the event of none 
ot thoao boing a fit per^^on, tlie m<*ndieantH of all 
the ton classes {dasnam bhik) liave the power to 
®ake any fit person the sadhak of the gntldi and 
appoint him a mahant." 

The defendant further alleges that he wa.si 
a sadhak oi mahant Te; Nath, who preceded 
Mahant Jhandu Nath cn the gaddi of the 
temple, and as such sadhak waa qualified 
for election to the mahantship, and that 
he was duly elected and with the nsual 


ceremonies was appointed mahant by the 
ten classes of mendicants [dasvam bhik) 
on the 21th of February, 1905. It is not 
disputed that the defendant was a f^adhah 
of Mahant Tej Nath. It is common ground 
that the time for the election of a successor 
in the mahantship of this temple is the 
terku'hi, the thiitemtli day ceremony, 
after the death of the deceased mahant, 
w'hich in this case fell on Ibe 24th of Febru- 
ary 1905. It is also common gjound that 
on the death of a mahant of this temple the 
election of his successor takes place at 
Hardwar, and that the ^-lection and ajipoint- 
ment of the new mahant is l»y tlie ten classes 
of mendicants {dasnam h/itk) asseml)leO at 
Hardwar for that purpose. From the 
evidence their Lordsliips infer that the usual 
place at which the dasnam bhik asseml>h^ for 
the purpose of electing a mahant of tliis 
temple, and at which they elect a mahant, 
is at the temple. Another common ground 
is that on the election and appointment of 
a mahant of this temple a mahaniinamo is 
drawn up and is witnessed by those who were 
present at the election, and is registered. 

The defendant, who was the general 
attorney and storekeeper of the deceased 
mahant, is in possession of the temple and 
of the pro])erty appertaining to it. (’onse- 
qucntly it is for the plaintiff to prove his 
right to the mahantship, which if proved, 
would in the case of this temple, carry with 
it the right to the possession of the tcm])le 
and of the property appertaining thereto. 
If tlie ])laintiff lias failed to prove that he is 
the duly elected mahant of the math his 
suit must fail, and in the event it would be 
immaterial to consider whether the defen- 
dant is or is not the mahant of the math, 
or whether he has or has not any better 
title to the temple and the inoperty whicli 
appertains to it than a title of mere posses- 
sion. 

Much evidence has been led by each side. 
The documentary evidence is not. in their 
Lordships' opinion, conclusive in favour of 
either side. The oral evidence is. as the High 
Court observed, extraordinarily (oiilikting, 
even for a case of this kmd. feomo of 
the material witnesses, who, if their evidence 
was true, must have been in a position 
to contradict or explain much of the evidence 
of the other side as to the events of the 24th 
of February 1905, were examined and were 
cross-examined at great length, but were 
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allowed to leave the witness box without 
their attention having been directed to the 
case of the other side. As the case was 
in the court of the trial judge, 
it was an important (piestion whether there 
were, on the 24th of February 1905, two 
elections of a mahant by the dasnam hhil-, 
or one election only, or no real election at 
All. As the learned Judges of the High 
Court observed in their judgment in the 
defendant s appeal before them : — 

■' Tho uit nysses for the respondent (the plaintiff; 
say nothin'^ about the election of the appellint 
(the defendant), and the witnesses for the appel- 
lant, with one or two exceptions, say nothing 
about the election of the respondent.” 

and yet it is alleged that there were two 
elections on the morning of the 24th of 
February, 1905, hy the dasnnm hhik then 
assembled at the temple. 

Tlie Subordinate Judge found as a fact 
that the plaintiff was the sadhak of Mabant 
Jhandu Nath. The learned Judges of the 
High Court, after reviewing the evidence 
bearing on that question, and not overlook- 
ing the fact that it was a strong point 
in favour of the view which the Subordinate 
Judge had taken that a number of fakirs 
who Were unlikely to choose a comidete 
outsider had joined in the so-called election 
of the plaintiff as mahaut, were on tlie whole 
unable to say that the evidence that tlie 
plaintiff had been duly appointed a sadhah 
was satisfactory. As the plaintiff bad failed 
to satisfy the Judges of the High Court 
that he had been a sadhak of Mahant Jhandu 
Nath, and as he had neither alleged nor 
proved that he was in any other way quali- 
fied for election as mahaut of the* math 
they might have allowed the appeal and have 
dismissed the suit without going into the 
question as to whether he was or was not 
olected. However, they did not dispose 
of the appeal before them on that point ; 
they decided the appeal on the question 
as to whether the plaintiff had or had not 
been duly elected the mahant. In the view 
which their Lordships take of this case it is 
not necessary for them to decide whether 
or not the plaintiff had been a sadhak of 
Mahant Jhandu Nath. 

The evidence as to the so-called elections 
on the 24th of February 1905, is most 
conflicting. Each party claims to have 
been elected mahant by the dasnani hhik 
on that day. That there were, in fact 
two factions amongst the dasnam hhik-^ 
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one faction desirous of electing the plaintiff 
as mahant, the other faction dc.sirous 
of electing the defendant as mahant— is on 
the evidence obvious. The Subordinate 
Judge found that it was satisfactorily 
proved that the plaintiff was duly elected 
mahant by the dasnam hhik on that dav, and 
that the alleged election of the defendant 
a.s mahant was a fictitious transaction. TJie 
High Court found it proved that the defend- 
ant was elected on the 24th of February, 
1905, by a large gathering of (pialificd 
persons and that the election of the plaintiff 

was : — 


that of tho appe )ant (the defendant), and seems 

hu,ri.,U.v by „ 

oi the dasnam bhik which had assembled 
at the temple on the morning of the 24th of 
February, 1905. 

There is evidence to support each of these 
contradictory findings. (The judgment 
then discussed the evidence and proceeded); 
The High Court has found that the majority 
of the persons present on the morning of the 
24th of February who were qualified to 
elect a mahant of this temple were in favour 
of the defendant ; that in point of numbers 
and of influence the defendant received 
more suiiport than the plaintiff did; that 
the election of the defendant must have 
taken place before that of the plaintiff; 
and that there was no attempt on the part 

^ u- L to conceal the arrangements 

which he had made for the 2 1th of February, 
lauo It has not been shown to their 
Dordships that the High Court came to a 
wrong conclusion on anyone of tlicse points. 
An election by dasmm hhik of a mahant 
o e a valid and effectual election must he 
y a majority of the dasnam hhik assembled 
tor that purpose. A separate election hy a 
taction of the dasnam hhik is not a valid and 
effectual election. Their Lordships have 
wrae to the conclusion that the plaintiff 

nas failed to prove that he was elected a 
mahant. 

Their Lordships will humbly advise His 

Alajesty that this appeal should be dismissed. 

e appellant must pay the costs of this 
appeal. 

Appeal dismissed. 

Solicitor for Appellant—^, Delgado. 

Sohettors for Hespondent—Bd,T[Ovr Rogers 
and Nevill. ® 
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**A.1.R. 1915 Privy Council. 

{From Bombay) 

26th March 1915. 

Lord Shaw, Sir Geuroe Fauweli., 

Sir John Edge and Mr. .\meer Ali. 

Bil Oangadhar Tilak and Plaintiffs 

—Appellants. 

V. 

Shrinicas Pandit and o//tcr.s— DefencU.nis 
— Respondents. 

Privy Council Appeal Xo. 33 of 191-1 

* (a) Evid^.ncc Act, S. 33 — Jkpjsitioiis m n 
^reviou.3 criminal trial art inadmisilhle t.o:- pt a< 
■in 8. 33 or to contradict the ivllne’i'< on p'lrt'cnlar 
point — Evidence .io/, 5. l-5-o. 

A Civil Cause must be conducted in the oidinary 
and regular way, and judiiod of by tlie evidence 
•led therein. Under S. 33 evidence given by a 
witness va a previous criminal trial is rclevuiit for 
the purpose of proving in a subsequent proceeding 
the truth of the fact wliich it states, but this is 
permissible when the witness is dead, or cannot 
be found or is incapable of giving evidence, or is 
•kept out of the way, etc. But there is no warrant 
■whatsoever for u.^ing such evidence for tlio purpose 
•of either contradicting or cUscounting the evidem e 
■of the witnesses, given in the Civil Suit, unless 
the particular niattci or poiut liad been ))lact'd 
before tho witness as ••»no for explanation in view 
•of its discrepanev witli the cvjdctn’c then iK^iiig 
tendered. [P. 11.0. 1.] 

^*(6) Evidence *1. J f-’i — iniiA he 

■gioen opportn nittj to gir> r.cplanatio/i. 

On general principles it '%oul<l a|)pc*av to bo 
^ound that if a witness is under cross-examination 
on oath ho should bo given tlio opportunity, if 
documents arc to bo u.sod against him, to tetuUr 
his explanation and to el :nr up tlm jiartieiilar 
point of ambiguity or dispute. Thi.s is a general, 
salutary and inUdUgiblo rule, and whore a witm'.s.s’s 
reputation and character aro at stake the duty of 
enforcing this rule would apjitar to bo singulailv 

rp 1 1 2.) 

(*[) Hiihlii. L'lw— Adoption — Dntta Ilomani 

'rd.fiiu the iame rjotra (hi^ >eromonu ie nnneces- 
eary. 

hero the child to Ik; adopte I Ix’loie.:'' to the 
same gotra as that of tho adoptive father, tho 
celebration of the cifreinony of Datta Homam is 
not an essential to the legal validity of an adoption. 
i4Bom. 2I8Appr., 11 .Mad. 5, (F.B.) and 4 
XH.C.R. 1C5 Ref. [p. 13. C 1.] 

* {(1) Civil P.C.O. G, It, 4— Allegations a 3 tofraud, 
tnust be specijic, 

Uodar tho Contract law of India^ ais well as by 
oroinarj principles, coercion, undue iafluonce. 
ixaua, and misrepresentation arc all s<;parate 
ami separable categories in law. They may 
-overlap or may be combined. But in pleadings 
general allegations, however, strong may be the 
jrordfl in which they are stated are insufficient even 
w amount to an averment of fraud of whi'-h anv 


flonrt ought to take noti<'C. u 

and 15 Cal. 533 Ref. [1*. 13. f. 'Z.\ 

* (i?) Hiiulii Law — Adoptiioi. ; 

Where a will pi nvid;‘<l for adoption b\ testatoi 's 
widow with llir consultation of liusltos luifler 
the will and aci'ordingly the widou jidopted a s-Mi, 
witli the i'oiiscnt r>f four nut of ti'<’ Iriistccs, 

Held that t)ic adoption wa,^ xa'iu. 

fv. 15. a i.l 

E. Richard.<, IT. darlJi and Parlkl — 

for Appellants. 

Robert Finhi'i. DvOnt-dhtr. Louad's, 
Z)»/>iwe and A. Majid — fov iCe.spondciits. 

Lord Shaw. — This is an appeal from a 
decree of tho High (’oiiit of Judicature at 
Bomhav. dat<‘d 23rd Septonihor 1910, which 
reversed die decree of the First Class Bun- 

4 % 

ordinate Jnilgo at Ihu»na. datet' 3 1st -hdy 
1900. ■ - • 

The main <piesrion to oe deierniined on 
the appeal ha» reference to 1lie validil*) 
of tlie ado])iion by the widow of the late 
Shri Vasudev Hariliar Piindit, alias Smi 
Baba Maharaj, of a son to her lat<i husband. 
The ai)))cllaut Jagaiinath "hiiiiis to he the 
dulv ado]»tod son. Tliis '-luim is resisted 
by the defendants and forms the issue in 
the case, 

t 

The adoption i.-^ idudlcn 'cu siibstantialJy 
upon three grounds- first, du-.- it wasne^el' 
completed in fad. This in argument was 
rodneed to the i^ropi-ftitioi* d.ar ilu' whoh; 
transaction had I'oeii left a1 tl:- s1ag<; of a 
pro])ORal to he afterwards carried info 
effect. A.s to the adoption itself, it is main 
tained that there was never a complete 
"ivin" and taking of tlie child, and in ]»aiti 
oular ho was not taken upon the la]) of the 
ado])live mother. Secondly, that the reli 
gions ruremony of D^rtta Homam, nainelv, 
the saoritiee^l hurning of the clarified butter 
in accord.-.iice with the practice of the Hindu 
religion, was an esseinial n-<|ui.site, and 
was not performed, and l)i:u «■], this grmind 
also the adoption jeinaincd in'-hoate. 

These giounds of challenge affect liic 
comi)letioK and formalities of the ceremony 
itselL The third ground, however, is one 
of general law. There aro difficulties o/i 
the ])leadings and ar^uuieuts in placing it 
Within any definite category, and to thw 
allusion will afterwards he made. But it 
may at least he said that- almost every 
known ground of challenge is imported into 
the case by suggestion. Allegation's amour>b- 
ing to or compounded of fraud, circumven 
tion, coercion and undue influence arc all 
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mixed together. The dbentangling of these 
separate and separable grounds of action 
must undoubtedly have caused certain 
difficulties in the L’oiirt below. But the 
challenge appeared to their Ixirdships to 
preserve even at the bar of the Board this 
mixed or jumbled character. 

The facts of the case, briefly stated, are 
these ; The late Baba Maharaj was a first 
class sardar of the Deccan. He died at 
Toona on 7th August 1897, leaving a young 

tdow, Tai Maharaj . 

At the date of his death he made a will 
appointing five gentlemen as his trustees. 
One of these, Rao Sahib Kirtikar declined 
tu act ; the other four obtained probate of 
the will on 2nd December 1897. These 
were Messrs. Tilak, Khaparde and Kumbhoj- 
kar, the appellants. The fourth, Mr. Nag- 
pufkar, while remaining a trustee, after a 
time dissociated himself in action from Jiis 
three colleagues, and was properly convened 
as a defendant in the suit. The suit itself 
was brought in defence of the validity of 
tho adoption (the adopted child being, of 
course, one of the plaintiffs), and for the 

administration of the estate in terms of the 
will. 

tn the will the clause material to the ^uos- 

tions of adoption and succession is as 
follows : — 

■'M.V wife, Saubha-'yavati Sliri Sakvarbai, is 
now pregnant. If she does not give birth to a son 
or if tho son after birth is short-lived, then, for the 
purpose of continuing the name of my family witl: 
the Vicharo of the above-mentioned gentlemen* 
a hoy should bo given as often as mav be necc.ssarv 
in adoption ou the lap of my nife/in accordance 
With tlio Shastras, and the above-mentioned Panch 
should, on behalf of that son, carry ou the nianar'e- 
m^ntof the immovable and movable estate until 
he attains majority.” 

On 18th January 189.^ the widow gave 
birth to a son, but he died within two months 
thereafter, namely, on the 9th March The 
circumstances for giving effect to the 
te-stator’s intentions by his widow perform- 
ing an act of adoption thus arose. And 
it is an admitted fact in the case that for a 
period of over three years she and the four 
acting trustees made frequent enquiries and 
numerous efforts towards the securing of a 
suitable boy. The circle of relations wa<! 
considerable, but for various reasons, none 
ci which bear upon the present case, a suit- 
^le adoptee could not be found in the 

^Ihapur or Poona branches of her hus- 
Jiand's family. 


On the 18th June 1901 a meeting of the 
trustees was held, at which Tai Maharaj, 
was present, and the facts which were 
otherwise spoken to by the witnesses are 
recorded in the minute, the substance of 
which was that there were no boys available 
in the Kolhapur family, that of all those 
available in the Poona family none was 
approved. The minute in this particular 
is of importance, because it shows that an 
anxious search had been made, that deference 
was paid to the wishes of the widow, 
and that objection is made to certain 
suggested adoptees on the ground of their 
being too old; One boy. the youngest 
named, of eleven years, being, however, 
stated to be in point of age suitable, alt hough 
delicate. The minute then proceeds - 

*1. wliich 1011131115^, therefore, is 

that descended from the brother of Shri Siddesh- 
war Maharaj at Babrc. It is not \ot known whe- 
ther there is a boy or not in that famil>. But if 
there 18 a loy of tliat famiJy fit in point of age, etc., 
tor adoption ; it is our unanimous opinion that ono 
should not be taken from any other family. ‘ And 
bhn Tai Maharaj is of tho .same opinion'.’ 

“Shri Tai Maharaj suggc-.'*td that Messrs. Bal 

Gangadhar Tilak and Gancsli IShrilcrjshna Kha- 

pardo should both go to Babre, sdect bovs. 

settling as regards that fainijy.’ 

f^nn Tai Maharaj should 20 fr<> ho vs and. 
approve.’’ 

It should be mentioned that the trustees 

were, and had been since the testator’s 

death, duly administering the testator’s 
estate. 

What followed upon the jiroceedings of 
^e 18th June was that Messrs. Tilak and 
Khaparde accompanied the widow to 
Aurangabad, where the widow remained p 
the two trustees proceeded to Nidhonc, a 
place near the Babre t illage, and selected 
five boys witliin the circle of relationship, 
and they came back, accompanied bv their 
parents, to Aurangabad. The boys stayed 
with the widow for several days, being 
entertained and kept under observation. 
Certain astrologer.s, including Durga Shastri, 
who was one of her suite who had accom- 
panied her to Aurangabad, cast tho horos- 
copes of the children. These proved favour- 
able to the appellant, Jsgannath ; and 
her personal likings appeared to point it 
the same direction. 

All this course of conduct pointed to the 
entire acquiescence on the part of the widow 
in the testator’s wishes and uirections, and 
so far there is no substantial suggestion to- 
the contrary. As to what happened at 
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Aurangabad it is sufficient to say that, 
in their Lordships’ opinion, the sworn 
testimony is abundant, is clear, and is 
overwhelming. It amounts to this. The 
widow’s desire, the arrangement of all 
parties, and the horoscopes of the astrologers 
all pointing in one direction, on the 27th 
June a meeting of the Sha4u8 and of other 
persons in Aurangabad was summoned. 
The father of the boy being present, it was 
announced by the trustees that the boy had 
been selected. The father was takeu to 
the widow; in pursuance of the familiar 
proccduic she asked liim to give her his 
boy in adoption, and he agreed. The fact 
of the arrangement was announced to tlic 
assembled guests, and there and then 
duplicate deeds of adoption were drawn 
up, the one being impre.ssed with a Monglai, 
and the other with a British ctanip, and 
both intended to be signed and attested by 
the widow. This deed was in due form and 
bore that the father gave the son in adoption. 
The second document was a letter from 
the widow addre.sscd to the father and 
agreeing to take the boy in adoption. So 
far as giving and receiving of the child 
those documents were prei)ared for and 
pointed to actual adoption in fact. 

The preparation of the documents, how« 
©ver, occupied time, and the hour being 
late the proceedings were stopped, but were 
resumed early next morning. A gathering 
was accordingly again held early on the 
28th. The deeds of adoption and the 
letter were duly executed, the boy was 
given in fact by bis natural father to his 
adopted mother, he was received in fact by 
her on her lap in performance of the requisite 
essential in this caste of Hindus on occasion 
of adoption and— all being completed— 
the formal ceremonies and festivities were 
postponed, to take place afterwards at 
Poona, and the widow left Aurangabad. 

The Subordinate Judge of Poona has gone 
mto the circumstances with the utmost 
minuteness and detail, and he has weighed 
And considered every argument, presented, 
and he comes to the conclusion that the adop- 
tion was in fact completed. Notwithstanding 
the judgment of the learned Judges of the 
High Court of Bombay their Lordships 
have no hesitation whatever in entirely 
agreeing with the Judge of first instance. 
Keference in a little time will be made 
to the reasons assigned by the High Court 


for differing from him. But in tlio mean- 
time it may be said that it appears to tlieir 
Lordships that, viewed as a matlor of 
evidence, no other conclusion was possible 
than that come to by the Subordinate 
Judge. 

Their Lordships do not stoi) to examine 
the oral testimony in detail. It is leally 
all one way. Upon the crucial (juestioni 
of whether the boy was received by being 
taken on the laj) of the adoptive mother 
there can be no doubt. AVitness after witness 
bjeaks of it. It would be very strange 
if it had not taken place, because it ks con- 
ceded that it is among the very elements 
of the ceremonial of adoption and entirely 
familiar. It is not only that IFiiidus of 
various classes were piesent and saw it, 
but it has to be borne in mind what the 
nature of the challenge of the transaction 
now is. It has come to be one in whitli the 
trustees, men of high jtosition. and some of 
them of learning and legal tiaining, are 
accused of conspiring )y baud, duress, 
undue inliuenee, and nearly evciytbing 
tl at is improper to have piocured fioni tlie 
widow this act of adoption, dt is not to be 
believed that if such a scheme were afoot, 
if deeds liad been signed, horoscoies taken, 
and meetings gathered, tlie scliemo would 
have failed because of the omission of that 
which was elementary to the knowledge of 
everyluidy, namely, the taking of the child 
upon tlic mother’s lap._ 

It must, however, be borne in mind that 
against a body of evidence of ten or tw'elve 
witnesses, five witnesses are produced for 
the defendants. It is sufficient to say of 
this evidence that most of it w'as entirely 
irrelevant to any issue in the case, and such 
of it as was not, was disbelieved by the Judge 
of first instance, a verdict with which the 
High Court saw no ground for interfering. 

It may be added that when the party 
returned to Poona, Mr. Tilak wrote out a full 
account of the transaction, which was 
recorded in the minutes, and the trustees 
who had not taken part in the mission to 
Aurangabad were communicated vith, to 
the effect that the adoption was complete. 
The sworn evidence is entirely in accordance 
with what has now been stated. Here and 
there, there are expressions in the letters out 
of which it may with ingenuity be possible 
to suggest a doubtful meaning; for instance, 
that the word “selected” and “ decided V 
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Tffcr to soiuetliini*; in the future. And it is 
uudouhtodly true that both the minutes 
of tin; trnstcps, and the letters, date the 
adoption as the 27th, whereas iti point of 
fact, as has been seen, it began upon the 
27th and was concluded on the 28th. But 
so far as oral evidence goes, their Lordships 
see no reason to doubt that it represented the 
truth, and that the fact of adoption was by 
it proved. 

The Subordinate Judge says : 

'• Hero there was a clear direction of the husband 
to 1 h 9 wife to adopt, the wife after liis death was 
anxious to carry out the direction. There is no 
ovidenco to prove that any effort or cajolery was 
practised upon her, or that there was any suppres- 
sion or concealment of facts from her; the plain- 
tiffs iiad no por.sonal interest wliatever.” 

In another passage of his judgment he 
remarks : 

“• T!jo evidence clearly shows, and it is undis- 
pwt-ed that on the 27th tlicre was selection and 
verbal <nft and acceptance, and preparation of 
necessary documents. On the 28th there was cse- 
cution of documents under corporeal acts of giving 

and taking.” 

In their Lordships’ view these conclusions 
are ^'ell justified. 

It is an admitted fact in the case that 
neiGier the trustees nor any of the witnesses 
for the plaintiffs had any interest whatso- 
.ever in the subject-matter of the suit, and 
that, no motive can be reasonal ly suggested 
for their maintaining or testifying that the 
adoption of the boy mentioned was made, 
except that this represented the actual truth 
which occurred. 

It is in these circumstances 1hat their 
Lordships have viewed with surprise the 
charge which is made not only against the 
trustees, but against the whole body of the 
plaintifiV witnesses, ten or twelve persons 
in all. 

“ The account unquestionably, to mv 
mind,” says Mr. Justice Chandavarkar, 

“ givou by the witnesses appears to be a true 
account of many of the series of events, and a false 
account of at least one, and that the most im- 
portant.” 

This event is the taking of the child on 
the lap. Later on in his judgment he 
states : 

‘”\\c aro driven to believe that a considerable 
number of men of good position have conspired 
together to give false evidence.” 

The conclusion thus made is of the most 
serious character, amounting to a plain 
• judicial finding of conspiracy and of perjury. 


Their Lordships will presently refer to one 
or two circumstances accompanying such a 
verdict, but meantime they will only observe 
that they do not think that one word of it 
is justified by the evidence in the case. 
Referring to Messrs, Tilak and Khapard^, 
Mr. Justice Chandavarkar observes that 

“They were men of mature years of exceptional 
education and mental qualities, lawyers and men 
of affairs of great repute and good standing, an^ 
both men of dominating personality.” ' ' 

Some of the witnesses who gave evidence 
for the jdaintiffs are also persons of consider- 
able standing. It is a priori difficult to 
understand how these men, with no object 
to gain and no interest to serve, could be 
supposed to have entered into the conspiracy 
and committed the perjury which the High 
Court judgment found. Their Lordships 
think the conclusion conae to by the learned 
Judges to be entirely unwarranted on the 
facts. 

Their JjOrdships find themselves con- 
strained to observe upon certain procedure 
in the case, the result of which was to; 
introduce into it large masses of irrelevant! 
matter. I 

It should be mentioned that, subsequentj 
to the adoption at Aurangabad, the widow, 
upon returning to Poona and after having . 
been a party to certain communications 
naturally following the adoption which 
had been made, fell under other influences, 
and in the month of July expressed a change 
of mind. ^Vnd on the 19th August sh^ 

• went through the form of another adoption, 
viz., of Bala ilaharaj — a married man older 
than herself — as her son. It is unnecessary 
to nrake any observations upon bis claim. 
The ^vidow, who, while she was a litigant; 
maintained that adoption, died on 30th 
September 1903. Her daughter who was, 
on her death, admitted to the suit as defend- 
ant, challenges not only the first adoption 
but the second adoption also — her interest 
being to maintain that the provisions of the 
testator’s will with regard to adoption had 
failed, that the widow became the owner 
of the estate as heiress to her infant son 
who died, and that the property passes in 
this way to her heir. 

It appears that the widow and Bala 
Maharaj left no stone unturned in the wa* 
of litigation. In July proceedings wewi 
begun to revoke the probate granted to tha 
trustees, and subsequently criminal proceed*' 
ings were instituted in respect of peijnry^ 
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.'Their Lordships regret to observe that not 
•only are the circumstances with regard to 
the criminal proceedings referred to in tlie 
present litigation by the parties, but that 
the depositions therein become matter 
apparently of materiality in the judgment of 
the learned Judges of the High Court. 

In the opinion of the Board tliis w as an 
irregularity of a somewliat serious cliaracter. 
They refer particularly to the depositions 
in the criminal case, which seems to have 
been imported in bulk into the present. 
There is a risk by such procedure of justice 
being perverted. A civil cau.se must be 
conducted in the ordinary and regular 
way, and judged of by the evidence led 
therein. Under section 33 of the Indian 
Evidence Act, 187 2, eNidence given by a wit 
ness in a judicial proceeding in a criminal 
trial is relevant for the purpose of proving 
in a subsequent proceeding the truth of the 
fact which it states, but this onl}'. as the 
jsection proceeds 

“ When tile wit.n*"S8 is dcutl, oieamna hr loiind. 
or is iiuapiililo of j'ivinj' evidt neo, cu- js ii ])t' riut 
of the wny, etc.” 

Not one of these circumstances was proved 
in the present case, and the deposition^ 
could not have been used with propriety 
leyeii to support the evidence of the plain- 
jtiffs, which they appear to have done. 
But there appears to have been no warrant 
jwhatsoevor tor using tliem for tbe purpose 
of either contradicting or discounting tJie 
evidence of the witnesses, given in tliis 
suit, unless the particular matter or point 
had been placed before the witness as one 
jfor explanation in \iew of its discrepauev 
^th the evidence then being tendered. 
It was stated to their Lordships that the 
prosecution for perjury had in the end 
completely failed. With that their Lord- 
ships have nothing to do. The judgment 
now given is pronounced irrespex*.tive of the 
result of the criminal suit. Successful or 
unsuccessful, the introduction and use 
in the civil action of these criminal proceed- 
•ngs. as above described, W'ere illegitimate. 

A further mischance in point of procedure 
must now be mentioned. As already sta- 
ted, the testimony of the plaintiff's witnesses 
18 not contradicted orally, and is iuterually 
a consistent body of evidence. But various 
minutes and documents arc the subject of 
minute analysis, observation, and comment 
by the learned Judges of the High Court 
With a view to rebutting it. Their Lordships 


think it right to observe that in view' ot t he 
serious nature of the verdict of the High 
Court, they have considered it within their 
province thciuseivcs to peruse the docu- 
ments. Having done .so. thev arc of the 
opinion that, taken together, they 
c -mpletely confirm the case made in the 
w'itness-box, and that tlierei.'? no ground, in 
fact, for the conclusion that tlicy either 
contradict the testijuony or cast any 
reasonable doubt upon it. 

But they imisr also record their dissent 
from the view thattlie use made of these 
documents in this case was ju.stificd by law. 
On general principles it would appear to be 
sound that if a witne.ss under cio.ss-oxa- 
niination on oath lie ould be giv( ri the 
opportunity, if documents arc t • be used 
against him, to tender his explanation and 
to clear up the particular point of ambiguity 
or dispute. Tliis is a general, s : i.tary,' 
and intelligible rule, and wliero witness’s 
reputation and cliaracter are at stake 
tbe duty of enforcing this rule w'ould appear 
to be singularly clear. 

Fortunately the law of India pronounces 
no uncertain sound upon the s.nu- matter. 
By section 1-15 of the Indian Evidence 
Act, 1872, it is pro\ided that : — 

witnesa may >.e la «»ss-e\aiiiim U a.-, lo jM\ viovis 
statements madi.i by him in wfjtin. oi' n;(IiKc<) 
into writing, and relevant 1o in qin srion, 

without sucli riting boini’ sIjow n IoIum. o»'i (, ing 
proved; hut, if it is intoiuK^d to ooiU i n(l!<t. liiin by 
t !io writing, his attention must, iK'forc^ t ho. \\ riting 
t:an bo proved. 1 h* call* d to tho.se parts o!' ir w liich 
are to be u.so<l for the purpose <>f cotit ladictinr 
him.” 

Their Lordships have observed with 
regret and with surprise that the general 
principle and the specific .statutory provi- 
sions have not been followed. The verdict of 
the High Court is an inferential verdict — 
none the— less sweeping on that account — 
but an infereiiHcl verdict actually of per- 
jury. What are the premises upon which this 
inference proceeds ? In no inconsiderable 
degree they consist of documents, .state- 
ments, even turns of cx 2 )ression, which are 
used to confound the spoken w'ord. Had 
the safeguards set up by the law wdth respect 
to the use of documents been observed ? 
Not at all. Not ''nlybave the documents 
been used for tbe purpose of contradicting 
witnesses without obeying the injunctions 
prescribed by law, but the inference thus 
derived, and improperly derived, from these 
documents has resulted, as stated, in an 
inferential verdict of perjury. 
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Heaton, J., deals elaborately with this 

portion of the case, and one example talcen 

from his judgment will suffice. One letter 

out of many is taken, passages are cited 

from it, Pud a minute argument proceeds 

as to the expressions used, and this 

was mentioned and that other omitted. 

Mr. Tilak was for five days under cross- 

examination before the Subordinate Judge ; 

but not one of these things was put to him ; 

and he was not asked in the witness-box 

to give one single explanation with regard 

to any of these expressions or omiss'ions 

which are now alleged to compromise him. 

On this point of the case no more need be 
said. 
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One otiicr matter of procedure may be 
mentioned. One of the trustees, Mr. Na^^- 
purkar, dissociated himself from his colle- 
agues, and in July appears to have written 
a minute of doubt or dissent with regard to 
certain proceedings. A letter from him 
resiling from this position is also i>roduced. 

The learned J udges have come to a conclu- 
sion which Would be in some respect in 
accord With the so-called dissent. It is a 
striking circumstance that Mr. Nagpurkar 
a relevant Witness, intimately acquainted 

with what had gone on, and with the posi- 
tion both of the trustees and widow as 
regards adopiion, and a party in the case 
aware of the charges launched against his 
colleagues clo.s not appear as a witness 
to expiaui the one or to support the other. 

In the result, their Lordships are unable 
^ agree with the view taken bv the Hi^h 
Court on this part of the case, “ ' 

The ne.-rt argument is that the adoption 

of datta homam, which ceremonial is 
declared to be essential to its legal validity. 

Datta homam is the service of the burning 
of clarified butter, which is offered as f 
sacrifice by fire by way of religious propitia- 
tion or oblation. It is admitted^tSf Tn 

Ind ceremony was not performed, 

and It seems to be fairly clear that it was 

one of those thmgs which it was intended 
afterwards to carry out at Poona as part of 

^Jlro^trbf festivities^which 

Were to bo earned through there. 

be^ “r““ees the point might 

be the subject of a prolonged and verv 

-ancient and modern, are not in accord on 


the point as to whether this is a legal as well 
as a religious requisite. There is a danger, 
on the one hand, of not paying due respect 
to those religious rites which are observed 
and followed among large classes of Indian 
belief, while, on the other hand, the danger 
must also be avoided of carrying these— 
except when the law is clear— into the legs! 
sphere, so as to affect or impair personal 
or patrimonial rights. The subject of the 
requisites for adoption has, in recent years, 
een the matter of not infrequent considera- 
tion by this Board, and their Lordships 
refer, in especial, to the elaborate examina- 
tions of the authorities made by Lord Hob- 
lonse in Sri Bahist/ Gurulmgasu-ami v. 
Balusu Bamalahktnamma {!) and by 

in Bamchandra Martand 
Wailcar v. V inayek Venkatesh Kotkekar (2). 

The former case had reference to the 
validity of the adoption of an only son. 
hrom the religious point of view this is, in 
many writings of great authority, forbidden. 

here was, however, in India, considerable 
ainerence in the view as to whether the 
religious and legal injunctions on the subject 
were co-extensive. It must be admitted 
that if one has recourse to the ancient 
Writings when Brahminioal influence was 
most predominant, one finds the ceremo- 
nial part of adoption the subject of highly 
elaborate detail ; and it is beyond all ques- 
tion that in the course of ages many of 
these details have disappeared as essentials 
within the legal sphere. As Lord Hobhouse 
observes : 

f The further study of the subject necessary 
lor the decision of these appeals has still mor^ 
impressed them withthe necessity of greatcaution 
in interpreting books of mixed religion, morality, 
ana Jaw, lest foreign lawyers accustomed to treat 

J found' in authoritative books, 

an to administer a fixed legal system, should too 
hastily take for strict law, precepts which are 
meant to appeal to the moral sense, and should 

judgments in private affairs, 
should introduce restrictions into Hindu society, 
and impart to it an inflexible rigidity never con- 
templated by the original law givers.” 

The case resulted in the decision that 
the adoption of an only son is not null and 
void under the Hindu law. 

The question whether the datta homam is 
a legal requisite in Bombay for ado2>tion 
among the three twice-born classes does 

.JB (IS99) 22 Mad., S9S ; 26 LA. 113; 21 AH 

46^); 9 M.L.J. 67; 3 C.W.N. 427 (p.o.) A, 

. Bdl4) 42 CaL 384 j 25 I.C. 290 41 lA. ^ 
300 (p.a‘ 
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not, howevor. in the view of their Lordships 
broadly, arise in the present case. It is in 
no way necessary to canvas or call in 
question any dicta upon that general point, 
nor does the question arise whether, for 
instance, the principle extends to India at 
large of the decision of the Madras Full 
Bench in Govindayyar v. Dorasami (3) or 
of the Madras High Court in V. Sin(jam7na 
If V. V. Venkatacharlu (4), both decisions being 
of value as containing a careful study of the 
authorities, and affirming that the ceremony 
of datta homam is not essential to a valid 
adoption among Brahmins in Southern 
India, for, in the opinion of the Board, the 
necessity does not arise where the child to 
be adopted belongs to the same gotra as 
that of the adoptive father. It is an admit- 
ted fact that this was so in the present 
case. And their Lordships have come 
clearly to the conclusion that where this is 
so in fact then the Law of India is that the 
celebration of the ceremony of datta 
homam is not an essential to the legal 
validity of an adoption. It is conceded 
in argument that certain exceptions to the 
alleged general rule do exist, but it is main- 
tained that these exceptions are limited 
bo the case of the adoption of a nephew 
or of a daughter’s son. In decided cases 
this may have been the relationship in fact, 
^ but the principle of all the decisions, and in 
their Lordships’ opinion of all the authorities. 

I is that within the same gotra the ceremony 
is unnecessary. They agree with what, 
in their opinion, is the full and careful 
judgment of Chief Justice Jenkins, in the case 
of Valubai v. Govind Kashinatk (5), the 
decision being to the effect that among 
Brahmins in the Presidency of Bombay the 
performance of the datta homam ceremony 
is not essential to the validity of the adop- 
tion of a brother’s son. An examination 
of the judgment shows that it was not based 
upon the narrow particular degree of rela- 
tionship but upon the broad ground of the 
identity of gotra. 

Mr. Colebrooke’s annotation upon Mitak- 
Bhaia, Ch. II 5, is as follows : — 

Gotraja or persons belonging to the same 
general family (gotra) (list inguishetl by a common 
name, those answer nearly to the gontiles of the 
Homan law.” 

A good illustration of the point has 
Jofcro nce to j ihe law applicable to the 

<.| (3) [1887] 11 Mad. 5 (F.H.) 

(4) 1868] 4 M. H. C. R. 165. 

(6) 189ft] 24 Bom, 218 ; 1 Bom. L.R. 770. 


Sudra caste. The use of datta homam is 
not necessary for adoption within that 
caste and why ? The explanation is given 
in a sentence by Strange in his Hindu 
Law, volume II, page 89, in which it is laid 
down that ; 

“Ceremonial adoption cannot be necessary in 
the case of u Sudra, since, by the datta hoinani, 
the adopted son is off'!r*.;d from the stock 
(gotram) of the natural lu that of his adopted 
father; and Sudra*; luive nopo^»-a.” 

It may be added that in the treatment in 
the same volume, page 104, of the celebra- 
tion of the Upanayana rite, or the inves- 
titure with the sacred thread ; this is laid 
down : 

“ With resfk'ct to the non elicibiiity of a j>erson 
for adoption, on whom the Cpanayana rites 
havo been iK.rformcd, it is much disputed. The 
more i’( asonalde ofinion would a[)p{ar to be that 
ho is eligible, if of the same gotra (family) ; non- 
elisiill'' if of a (liff<Tcnt jrofra fioni the adopter; 
that if of the same gotra. the datta liomam, thougli 
proner, ia no* n- * e.-sAry.*’ 

Their Lordships do not pursue the inves- 
tigation of the authorities further, adopting, 
as they do, the survey made in last-men- 
tioned judgment of the learned Chief 
Justice Jenkins. 

In their opinion accordingly, this part of 
the respondents’ case also fails. 

What remains is the attack which was 
made upon the transaction of the adoption 
itself, an attack in which the various 
grounds of rescission applicable to contracts 
in general w'ere alluded to. Their Lordships 
hold that it is impossible to discover what 
it is that is really put forward by the de- 
fendants. Under the Contract law of India, 
as well as by ordinary principles, coeicicn, 
undue inHueuce, fraud, and misrepresenta- 
tions are all separate and separable cate- 
gories in law. It is true that they may 
overlap or may be combined. But in the 
present case it is impossible to discover 
what ground or grounds arc really faketj up. 
There is a well-known rule of pleading 
expre.ssed in the frequently quoted language 
of Lord Selborne [W ■.dlinyford v. Mvt'ial 
Sotiety (6)] fhat 

*• \ ith r»-gar<i to fra' d. if th rc be a' y principle 
which perfe tl y ucll settp <1, it th t g miTal 
alleiiations, bowiver, atrou' may le the nordn 
in which they are staged ar ; in uffi ii nt even to 
amount to »n averment of fraud of which any 
Court ui gilt to take noticr- ” 

The law of India is in no way different 
from this, and it has been decided over and 

(6) [18v>u) O A. 0. Oi.. ; 4.5 6o LJ. 

Q, B. 49 ; 29 \V. R. 81. 
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over again, e.g., in Gunga Narain Gitpfa v. 
Tilackram Choicdhry (7). 

It is, in their Lordships' opinion, much to 
be regretted that the rule is not more strictly 
observed, and their Lordships are of opinion 
that in the present case much confusion 
and contention have been caused, togetlier 
with much expense to the parties, in conse- 
quence of its neglect. No definite issue 
upon any one of the well known categories 
of attaciv was settled for trial, the only 
issue on the subject being— whether the 
plaintiff No. 4 is a validly adopted son of 
Ba’a Maharaj. From time to time, in the 
course of t is case, it is oiear that specific 
pleadings in Indian procedure have been 
abandoned altogether. In short, several 
of the careful prescriptions of the law and of 
the Legislature, all of whii-Ii were intended 
to bring litigation within definite compass 
and to make articulate and clear the points 
of difference between the parties, have 
been lost sight of. Their Lordships, how- 
ever, are unwilling, confused though the 
charges be, to dismiss this part of the case 
on such a ground. 

The position upon the fads was this ; 
The will of the testator proscrihiiig an adop- 
tion was clear : the wish of the widow and 
the trustees alike to follow^ it was clear; 
the trustees, so long as the testator’s wishes 
were carried into effect, had no interest of 
any kind a.s to who the adoptee sliouid be. 

It was also clear that the testator's will 
indicated that a minor should be adopted, 
because express provision W’as made for 
the management of the estate till that 
minor should come of age. It was manifest 
that every consideration pointed to the 
advantage of keeping, if possible, within 
the gotra, and it was further clear that the 
trustees, iu advising the widow, should 
pay due regard to her wishes, and that so 
far as this could be accomplished, they and 
she should act together. 

It is in these circumstances a stran^re 
situation that the adoption should be 
challenged upon the ground, nebulously 
stated as it is, of fraud. There is no evi- 
dence; says the Subordinate Judge, to prove 
that any fraud or caj..Iery was practised 
upon her, or that there was any suppression 
^or concealmertt of facts from her. AVith 
tins judgment- it does not appear that the 


High Court differs, and tneir Lordships" 
entirely agree with it. It was for some^' 
reason, however, held that the general 
issue above quoted did include allegations- 
of coercion and undue influence. Coercion 
is by admission out of the case. There was 
nothing of the sort ; aud this is not now 
maintained. What remains accordingly is- 
the judgment of the High Court to this^ 
effect that : — 

“ The question here is difficuk, she was indeed 
willing to adopt, but was she a free agent when 
she adopted the fourth jdaintiff, assumincr that 
she adopted him, or was she forcerl into it against 
her will by uncousientioiis means used bv tho first 
two plaintiffs, that is. .Messrs. Tilak and Kha* 
parde and unfair advantage taken by them of her j 
ignorance and youth, and of other fiduciary! 
relations between them?” 


(7) [1888] 15 Oal. 533; 15 I iig- Cinr 
168 (P.C.) 


The citation ju.st made is from the notes j 
of Mr. Justice Ciuindavarkar, AVitli much-i 
respect to the learned Judge, it is, nctwith- 1 
standing the protracted argument before ^ 
their Lordships,even now .somewhat difficult ’ 
to gather what are the legal categories under , 
which the attack upon tliis transaction is ! 
made. Unconscieutious means are men- ! 
tioned aud unfair advantage is mentioned. | 
It is needless to ask whether this implies- j 
fraud because their Lordships areof opinion j 
that no sort of unconscieutious means was j 
employed by these trustees from beginning 1 
to end of the transaction, and that noj 
unfair advantage was either taken or meant ■ 
throughout their whole course. It is true I 
that the adoptive mother was a young) 
'.vidow, probably easily guided, and that the 
trustees arc admitted to have been men 
of great influence and strong personality, 
but their Lordships are of opinion that these 
were iised in no re.spect unduly, but with 
propriet \' and entirely in the interests of the- 

proper administration of the estate. Their 
Lordships cannot approve of the idea that 

in India the law would make the possession 
of reputation or high standing an element , 
of suspicion. If it were so. then the result- 
in India would bo to import p/o ft 
disqualification and disability into th^ 

position of reputable mei;. 

A reference is made iu theCourt of Appeal 
to the fiduciary relations in which tho 
trustees stood to the \vidow, and in one part 
of the judgment impropriety of conduct 
upon the part of the trustees is alleged to 
uein this, that they failed in their duty of 
iruprmiug her as to her rights. Upon 
inquiry as to what was meant by this, their 


<11 
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Lordships were inforu\ed that the reference 
was to this effect, that if the widow had 
failed to adopt, then by doing so she w'ould 
herself have come into the position of 
being heiress to her infant deceased child. 
The meaning of this is accordingly as 
follows: — Among Hindus, the ceremony of 
adoption is held to be necessary not only 
for the continuation of the line of the 
childless father, but as part of the religious 
means whereby a son can be provided who 
will make those oblations and religious 
sacrifices which would permit of the soul 
of the deceased passing from Hades into 
Paradise. 

The widow in the ]>rc>enT case is said to 
have been injured because she had not boon 
informed that she could win for liersolf his 
temporal estate, by violation of lior hus- 
band’s dying wishes, and at the [)iice of 
sacrificing his soul’s happiness. Their Lord- 
ships are not of opinion that it was any 
part of the duty of the trustees to suggest 
this infamous alteruative to lier mind. 
Their duty was to give effect to his wishes, 
and his wishes \Yere in accord witli the 
religious belief of Hindus in regard to 
adoption. It is to be recorded further that 
the widow herself did Jiot put forward, 
during her life, any plea or .suggestion of 
this sort ; she was as anxious as the 
trustees that an adoption should be made. 

Only a word need be said as to the i'.rgu- 
ment put forward on i)ehalf of 1 he dau.iiliter, 
that neither the first nor second adoi>tion 
was valid. The only separate point put 
forward was to the effect that tin* trii itees' 
consent had not been unanimous, one trustee 
out of five having declined to act. In their 
Lordsliips oj)inion hi*, consent in these 
circumstances was not retpiired. Of the 
acting trustees it wa.s said that one, Nag- 
purkar, dissented. Whether lie liid or 
not, the question would remain as to the 
action of the inajoritv of tlie trustees; but 
in tlieir Lordships’ opinion that (pie.stion 
does not arise ; because he did in fact not 
diasent, but consent. His dissent, or alleged 
dissent, was subsequently made under 
eirmimstancer. in w'hich it is not necessary 
to Inquire. 

Ihcir Lordships will humbly advise His 
Majesty that the appeal should be allowed., 
the d^ecree of the High Court set aside, and 
the decree of the Subordinate Judge re- 


stored, The appellants will Lave their 
costs here and in the Courts below. 

ppCal (illo/ri''f. 

Solicitors for A/ipcllautfi — Dowucr and 
Johnson. 

Solicitors for Respondent — T. L. Wilsoi-i 
& Co. and K. Dalgado. 

**A.LR. 1915 Privy Council. 

(Fi;OAf Allauauad) 

6th May 1915. 

Lords Du.n'kdi.v a.xd Atkin'^on, 

Sru Ctkokgk Fakwkll axd Sii; .lonx 

Eikjk. 

PiittH Lul (tu'l -I’laintiffs -.Vppe!' 

laiits. 

V. 

Ml. Porbnfi Komnir and aiKtl/icr Ib'fen- 
dants — Respondents. 

Privy Council Appeal No. 72 of 1912. 

* (a) Practice— Prei'edenfs -Siibordiiuite Court is 
bound to foUow decisions of its Hajh Courts. 

A court which is subordinate to a iliuht'ourt' 
is bound to follow the decision in law ol a 1J< ncii 
of that Hi'ih (.'ourt to \\ iiich ho is suliordinatc un- 
less the d •cisiou of the Uench has been o\crMilcd 
by a ih’cisioii of a Full Ib-ncb (jf tlia* Coiitl or un 
less it has been overruled c\p^'o^sly or implictllv 
on an appeal to the Vrivy Council, or unl'sa the 
lau' has been altered by a subsetpu-nt 1 ot tlio 
lesiislaturr’. 

* (b) Jlindu Law -AdoiAion ly iriiltur In h.<o 
husband of her brothrr's sou if i\itid. 

An a<lopiion by a Hindu widow, in virtue of 
an authority to adopt yiven to licr bv her de.< , ase<i 
husluind. of hor brother's son is not invalid astlu- 
adoption by the widow is not an adojition to. 
horsoll hut is an adoption lo hot dc'i'ascd liushanil. 

* (c) Ifiadu Law — Adoption — Ph'jibihff/ 'J'rsf 
Utid down. 

TIi.> test of oli.Liibility of the u<lopfed son for 
adoption bs' a witlow to lier husband under authori- 
tv from him must be the test which uould havo 
applied had tho adoption been made by the hus- 
band himself in his life-time. 27 All. 417 .\flirni(d 
22 Horn. !l73 Ref. 

* (</) Hindu Law -Adoptio'i Trxtx l> ittal:a 
Miinati'ta should hr nn-rplrd with million irlirr^ it 
ilf-riufes from Snirifis. 

I'ho " Djittaka Mimansa ’* is a work wliirh hrt-% 
had a hich place in the cstimatiim of Hindu luwyorn 
m all jjart.H (»f India and ims hoeomo emlndded in 
Hindu I.aw, but tho caution is required in ae< <-j>t- 
int' the iilossos of Xanda Pandit in the “ ilaltaka 
Mimansa**’ wh<Te thev deviate from or add to tin 
Smritis. 21 All. 412 and 21 All. 4Cu VA\ Ref- 
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* (/’) Hiii'bi L-iw — Adoption — Texts — Nanda 
P.tnbt's i>.xleniir}n of the rides criticised. 

TIio oxtcnsion bv Xanda Pandit- in tho “ Dattaka 
Mirpatna” to adop'ion by fomalos tbo rule of 
Hiiilu Law t!iat no oao can bo aloptcd as a son 
■who jo ino^liT t'i3 a lopter co-il-1 not have lefjally 
maTrled is not ba^od upon the authority of any of 
the SnidtU or iintitutt^s of sa^es. Itcniarks in 
1 117 hold as obiter. 

*(f) Ulnbt Liiv — .Adoption — Rule as to possb 
■bllUy of mirriaje refers to relationship prior to 
marriage. 

The rule of Hindu law that a legal marriage 
must have been po-isiblo between the adopter and 
■the mother of tho adopted boy refers to their 
relationihip prio*' to marriage. 3 Mad. 15 xA.ppr. 

Lowndes — for Appellants. 

De Gruyf-her and Dube — for Respondents. 

SirJjhn Elgc.— Thisis an appeal by the 
pUintiffs from a decree of the High Court 
of Judicature at Allahabad, dated the 
IStli of December, 1909, which reversed a 
dtoreo of the Subordinate Judge of Main- 
puri, and dismissed the suit with costs. 

The plaintiffs brought their suit in the 
Court of the Subordinate Judge of Mninpuri 
oa the 15th June, 19^7, to hav^- it declared 
that Jwa’a Prasad, who is a defendant and 
one of the rcsimndents, was not the adopted 
son of oneTiwa'i Gandbarp Singh, deceased, 
‘^rho had been the husband of Musammat 
Parbati Kunwur, who is the other defendant 
and respondent. The adoption which is 
impugned was made by Musammat Par- 
bati Kunwar in Ma-ch, 1899, to her deceased 
husband, Tiwari Gandharp Singh, who liad 
died on the 9Gh November, 1898, without 
issue surviving him. and had been a Brah- 
man. Jwala Prasad was the son of a brother 
of Musaramat Parfia^-i Kunwar. The plain- 
tiffs, who claimed as reversioners, denied 
that Jwala Prasad had been in fact adopted 
and alleged that Tiwari Gandharp Singh had 
not given to Musammat Parbati Kunwar 
authority to adopt Jwala Prasad to him, 
and further alleged that Jwala Prasad; 
being a son of a brother of Musammat 
Parbati Kunwar, was in law ineligible for 
adoption by her as a son to her deceased 
husband. 

The Subordinate Judge framed six 
issues ; two only of the issues are now of 
importance. It was concurrently found by 
the courts below that the adoption was in 
fact made. The two issues which have to 
be decided in this appeal are as framed by 
the Subordinate Judge : — 

“(4) Did Gandharp Singh give permission to 
his wife to adopt Jwala Parshad ?” 


**(6) Is the adoption invalid, inasmach as the 
boy is the son of the adoptive mother’s brother ?” 

The authority to adopt Jwala Parshad was 
alleged to have been given to Musammat 
Parbati Kunwar by an oral will of her hus- 
band, Tiwari Gandharp Singh, a few days 
before his death. The Subordinate Judge 
held that the evidence that the authority 
to adopt Jwala Parshad had been given 
was untrustworthy, and found that no 
authority to adopt Jwala Parshad wag 
proved to have been given. 

The High Court on appeal saw no reason 
whatever for doubting the trustworthiness 
of the evidence of the witnesses who had 
deposed to the fact that Tiwari Gandharp 
Singh had given permission to his wife to 
adopt Jwala Parshad as a son to him, and 
after a careful consideration of the evidence 
and the surrounding circumstances found 
as a fact that the permission to adopt Jwala 
Parshad had been given. In their Lord- 
ships* opinion the learned Judges of the 
High Court could have come to no other 
conclusion unless they had perversely dis- 
regarded the evidence and all the probabi- 
lities of the case. The direct evidence 
that the authority to adopt Jwala Parshad 
had been given by Tiwari Gandharp Singh 
to his wife was clear, and in their Lordships* 
opinion was unassailable, and other facts 
showed that it was probable that such an 
authority would be given. Tiwari Gandharp 
Singb»wa3 a man well advanced in years ; 
he had been thrice married ; he had no 
surviving issue ; there was no sagolra sapinda 
in his family; he was the last male of the 
male line ; he was a man of some consider- 
able estate and position ; and he had taken 
Jwala Parshad, when a child of 4 or 5 years 
of age, to live in his house with the object 
of adopting him as his son, should Jwala 
Parshad prove himself to be a boy worthy 
of adoption as his son. Their Lordships 
agree with the finding of the High Court 
that the authority to adopt Jwala Parshad 
had been given. That authority was not 
a general authority to Musammat Parbati 
Kunwar to adopt a son to Tiwari Gandharp 
Singh, it was a specific authority to her to 
adopt Jwala Parshad as the son to her 
husband. 

There remains to be considered the quo3' 
tion of law raised by the sixth issue which 
had been framed by the Subordinate Judge- 

The court of the Subordinate fudge of Main- 
pun is a court which is subordinate to the 
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High Court at Allahaba<1, and the Suhoinli- 
uate Judge of Maiuj^mri is bound to follow 
the decision in law of a Bench of the High 
iCourt to which he is subordinate unless the 
[decision of the Bench has been overruled 
iby a decision of a Full Bench of that Court 
|or unless it has been overruled exprrssly 
or impliedly on an appeal to His ^Isj'^sty 
in Council, or uidess the law has been al- 
tered by a subsequent Act of the Icgislaturo. 
As the Subordinate Judge was well aware 
it had been decided five years before tliis 
^suit was instituted, by a Bench of the High 
Court at Allahabad, composed of Sir Joliu 
Stanley, the then Chief Justice, and Mr. 
Justice Banerji, in Jai Singh Pal Singh v. 
Bijai Pal Singh (1). tnat an adoption by a 
Hindu widow, in virtue of an authority to 
adopt given to her by her deceased husband, 
of her brother’s grandson or son is not, 
according to Hindu Law au invalid adop- 
tion, as the adoption by the wdow i.'> not au 
adoption to herself but is an adoption to 
[her deceased husband, and that the test of 
eligibility of the adopted son for adoption 
in such case must be the te- 1 v/hich would 
have applied had the adoption been made by 
the husband himself in his Ufc-time. 

The Subordinate Judge of IMaiiipuri, 
Chhaiju Mai, professing disapproval of tfiat 
decision of the High Court, which he was 
bound to fo-low, entered ujion a considers 
tion of Sanskrit texts bearing more or h-ss 
upon the subject, and decided that as 
Alusainmat Parbati Kuuwar could not have 
married her brother, the father of Jwala 
Parshad, the ado[)tion of JwalaParshad was 
invalid. It is diHicult to follow thi* argu- 
ments i»f the Subordinate Judge, but he 
does not appear to have kept clearly hefoM* 
his mind, that the question in this case was 
whether a Hindu widow acting on her 
husband’s authority, could validly adopt 
us a son to him the son of her brother, and 
was not the question as to whetho'* a Hindu 
fomalc could validly adopt to herself a sou 
of her brother. On appeal, Sir John 
Stanley, C.J., and Banerji, J., ap})licd the 
dt^iiiion in Jai Singh Pal Singh v. Bijai Pal 
Singh (1) which had not been overruled, 
and accordingly decided that the adoption 
of Jwala Parshad was a valid adoption, 
and by their decree dismissed the suit with 
costs. From th it decree of the High ^'ourt 
this appeal has been brought. 

(I)(l jt4, .17 AU. 417=* JO) A.w.w 20=2 
A.L..J. 30. 

3 & 4 


The foundation of the decision of the 
SubordiuateJudgo on this question of Hindu 
Law is the Cojomentary of Nanda Paudita 
which i.s known as the ‘‘Dattaka Mimaiisa.” 
The “ Dattaka ’Mimansa ” is undoubtedly 
a high authority on the law of Hindu 
adoption and is treated with respect. The 
authority of the “ Dattaka iMimansa ” was 
considered bv this Board in RiulhaMohun v. 
Ilardar Bibi C-^) and in Bhjgwan Singh v. 
Bhaga'un Singh f3) and the view of this 
Board was that ti e ‘‘ Dattaka Mimansa ” 
is a work wl'ich has ti id a high place in the 
estimation of fliiKiu lawyers in all parts of 
Inilia and has become embedded in Hindu 
1. aw, but the caution is required in ac opting 
t.hc glosses of Nauda Pundit a in the “Dattaka 
Mimansa” where they deviate from, or 
add to the Smritis. It was pointed out 
by Banerji, J.. in Jai^high Pal Singh v.. 
Bijai Pal Singh (I), on this question, as to 
whether a widuw can lawfully adopt to her 
deceased husband a son of her own brother, 
that Nanda Pandit in the “ Dattaka Mi- 

n:an.sa”uxtondod to adoption by females tho 
rule of Hindu Law that no one can he adopt- 
ed as a son whose mother the adopter could 
not have legally inarried, an extension by 
Nanda Pandita which is not based upon the 
authority of i; ny of the Smritis or institutes 
of sages. 

As Ba'ierjl, J. fiuther pointed oat m thr 
^am•; case the ■-•xf msiou of the rule by Nanda 
Paridiia Is not supported by .my text of the 
“ Dat^.ka Chaudril-a” or by any of the 
te\ts of the viges Saunaka and Sakala from 
which mo.st of the rules of th<i Dattaka 
Mi’uan.sa ” were deduced, (t has not b«ien 
shown to their Lordsliips that the exten- 
sion I>y Nanda Ihaudita to which they arc 
referring has been accepted as the law in 
India, -i* least so far as adoption by widows 
to their ileccased liiLsbamls are concerned. 
It is true tliat in the rase >>1 MnsanutaU 
Batff'^ Kaarv. Ln-Junan Singh (-1), Pearson 
and Spankie, J J. said - 

“ No sufli iuat reason is shown why tho do<itriuo 
of NanJa VanJita that a woman may not a£6Uatn 
a broUier’s son BhouU not bo accoi»tccl as correct, 
and why itshouUnot appJy to the case of a woman 
adoptini; a son with tho sanction and on bohalf of 


f2) (1899) 21 .Ml. 4'i0=2UI.A. 1 13= U 
<»7=22 Mad 3^='. Bom. f..R. 22i;=7 i;'ar. 
333 =s3C.\Y,N 427 (P.C.) 

(3) (1899) 21 All. 412=2 ; l.A. 153=1 Bati. 
L.R. 3M = 1 aW.N. -154 (P.(!.) 

(4) (18/.7) 7 N.W.r. 1 17. 
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hor husband. Indeed, it- does not appear that 
the Hindu La^r con^-omplates or provides for the 
adoption by a n idow of a son in her own right.’* 

It was not necessary for these learned 
Judges to express any opinion on the subject . 
nor is it clear how the case came on appeal 
to the High Court, as the two Courts below 
had concurrently found that it was not 
proved that the husband bad given his wife 
authority to adopt a son. It is quite clear 
that Tiwari Gandbarp Singh could, in his 
life-time, have legally adopted Jwala Par- 
shad, the son of his wife’s brother, and had 
he done so the adoption would have been a 
valid adoption, and their Lordships fail to 
see any reason why Jwala Parshad. who was 
legally eligible for adoption by Gandbarp 
Singh, should have become ineligible b}' 
reason of the death of Gaiidharp Singh. 

It must be remembered that the adoption 
was not by the widow in her own right and 
to herself ; the adoption was to her deceased 
husband and under the authority which he 
had given to her. In Sriratnnlu v. Ram- 
nmyija (5), the adoi>tiou of a .son of a wife’s 
brother was held to be a valid adoption, 
and it was rightly pointed out that the rule 
of Hindu T aw that a legal marriage must 
have been possible between the adopter and 
the mother of the adopted boy refers to 
their relationship prior to marriage. In 
Bai Rani v. Chunihl (6). it was held that the 
adoption by a Hindu widow of her brother’s 
son was valid. Their Lordships have not 
tbought it necessary to discuss the texts and 
authorities which have been referred to. 
and are relevant to this question, as they 
have been fully and exhaustively considered 
by Sir John Stanley, C.J., and' Banerji, J., 
in their judgments in Jai Singh Pal Sinnh 
V. Bijai Pal Singh (1). 

This appeal fails, and their Lordships 
will humbly advise His Majesty that it 
should be dismissed. The appellants must 
pay the costs of the appeal. 

Appeal dUinissei. 

Solicitors for AppeVanls~T. L. V/ilsou 
&. Co. 

Solicitors for Res2)onde}ifs — Barrow, Rogers 
and Neville. 


(5) (I8n)3 Mad. in 
(t») (I89S) 22 Bom. 073. 


Bibi (Loud Atkinson) 1915 

*A,I,R. 1915 Privy Council. 

(From Allahabad) 

7th May 1915, 

Lords Dunedin and Atkinson, 

Sir George Farwell and Sir John 

Edge. 

Vasonji A/orarJi— Defendant— Appellant. 

v. 

Mt, Chanda Plaintiff — Respondent. 

Privy Council Appeal No. of 1913. 

(a) Deed Coiislruclion — Liberal cortstruciion 
should be placed^Meaninc ayidnot the form should 
be looked to. 

Oeed.s and contracts of tlif people of India, 
ought to bo liberally construed. The form of 
oxpresaion and litoral soaso, is not to be so much 
regarded as tlio real moaning of the parties which 
^he transaction discloses. G M.I.A. 39-3 Ref. 
[P lOCl*] 

'-*(b)lliiidv Lau'~)Vidow8— Inter cat is not * life- 

interest iVor is it a trust for reversioners — She 

can under certain circumstances convey absolute 
title to vender. 

It is not quite accurate to dcvscribe theintorest 
which a widow normallvtakcsinimraoveahle pro* 
perty, which her husband inherits and Lavea at 
hie death, as a “ life*ostatt},’' The restrictions 
upon the u.so of an estate inhoritod by a woman 
are similar in kindto those which limit the powers 
of a male holder but different in degree. The 
di.'?tin'-tivo feature of the estate is thatat hordeath 
it reverts to the heirs of the last male owner. It 
IS not a life-estate, becaijse, under certain circum- 
stances, she can give an absolute and romplote 
title. Nor is it in any sense an estate held in trust 
for the reversioners. Within the limits imposed 
upon hor, the female holder has the moat absolute 
powers of enjoyment. [P. 21, OIs. 1 and 2J 

Dc Grvgfhcr o\\dLo‘<rudes~ for Appellant. 

Lord Atkinson. — This is an appeal from 
a decree of the High Court of the North- 
Western Provinces, Allahabad, dated the 
Gtli f'ehrujiry. 1912, whereby a decree of the 
Subordinate Judge of Benares, dated the 
28th July, 1910, was set aside. The res- 
pondent did not appear on the hearing 
before this Board to support the judgment 
appealed from. 

The suit out of which the appeal has 
arisen was brought by the respondent against 
Thakur Vasonji Morarji, a well-to-do merch- 
ant of Bombay to recover possession of a 
certain house in the city of Benares, and 
also mesne rales. 

The land upon which this house is built 
was part of the immoveable property inheri- 
ted by the respondent’s father, one Kunj, 
Bebari Lai, the last surviving male member 
of a joint Hindu family, who died on the 
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6tlx November, 1890. He left his widow, 
Musammat Rama Bibi, and the respondent, 
his daughter by that lady surviving him. 
He had no other issue. One Musammat 
Phundo Bibi, the widow of Goshain Radha 
Govind, the paternal uncle of Kunj Behari 
Lai, was, in and subsequent to the year 
1892, entitled to maintenance our of the 
property so inherited by the latter. By 
deed, dated the 24:th November, 1892, these 
two widows jointly conveyed to Thakur 
Vasonji Morarji some interest in the site of 
the aforesaid house with the two houses 
then standing upon it iu consideration of 
the sum of Rs. 10,500. 

The main question in dispute upon which 
the two Indian tribunals have differed is the 
nature of the interest so conveyed. The 
Subordinate Judge held in effect as a fact, 
first, that the sale of these houses was made 
by Musammat Rama Bibi as a matter of 
necessity, in order to discharge out of the 
purchase money certain debts due respect- 
ively by her husband’s father, Krishen 
Chaitan Deo, deceased, and his aforesaid 
paternal uncle amounting to Rs. 9,5(0 with 
interest, for the payment of which tlic 
creditors were pressing, and also certain 
debts incurred by herself, in order to obtain 
the necessaries of life for the family ; and 
secondly, that Musammat Rama Bibi, 
having under these circumstances the power 
to sell the absolute interest in this immove- 
able property, she intended so to do ; that 
this deed, on the true construction of its 
terms, cfffected her intention, and carried 
to and vested in the purchaser the absolute 
interest in the then existing two houses 
and their sites. 

The High Court, while not diflering from 
or disturbing in any way the conclusions 
of fact at which the Subordinate Judge had 
arrived, or questioning the intention of 
Musammat Rama Bibi, to sell and convey 
the absolute interest in tl is piece of immove- 
able property, held that the terms ot the 
deed were inadequate to convey to the 
purchaser anything beyond her own interest 
in the same, which thev described as a life- 
interest. 

The purchaser, the defendant in the suit, 
«ied on the 22nd of March, 1913. He 
purchased these houses for the purpose 
of founding a Dharamshalla on their site, 
and with that object caused the two dilapi- 
^ted houses standing upon it at the date 


of the deed to be demolished, and one house 
to ho erected upon the site at a cost to him 
of Rs. 13,000. Rama Bibi died on the 
l9th August, J909, Pbundo Bibi having 
predeceased her. On the 12th January. 
1910, this suit was instituted by the respond- 
ent, as heir of her father, claiming the 
relief asked for on the ground that the sale 
by her deceased mother was made without 
neceasitv and without her. the respondent's 
Gonscur" The Sul)crdinate Judge found as a 
question of fact that tlie respondent was 
not a minor at the date of the deed, and that 
she had full knowledge of the intended sale, 
and consented to it. Owing to the fact that 
the respondent did not appear on the hearing 
of this appeal, their Lordshiits thought it 
right not to content themselves with accept- 
ing and acting on the findings of fact of the 
Subordinate Judge, without examining for 
themselves Oie ovideueo ui)on which those 
findings purport to he based. Counsel for 
the appellant has accordingly fully opened 
this evidence. Their Loidships have fully 
considered it, and arj clcaily of oi)iniou that 
the existence of the debts incurred by the 
]>redecessori'' of Kunj Behari Lai to the 
amount mentioncu, the necessity for the 
sale of the absolute interest in these two 
Louses in order to discharge them, and the 
payment of them out of the purchase money 
when obtained, arc clearly established. 
Their Lordshijjs see no reason whatever 
to dissent from any of the Subordinate 
Judge's findings of fact. 

The question of the proper construction 
of the deed of conveyance remains. The 
principle laid down by Lord Justice Knight 
Bruce in delivering the judgment of the 
Board in the case of Huvooman Persavd 
Pandey Babocee Mavraj Koonweree (1) 
is particularly applicable to this case. 

At pp. 111-112 of the report ho says 

“Deeds and contracts of the people of 
India ought to be liberally construed. 
The form of expression, litoral sense, 
is not to he so much regarded as the 
real meaning of the parties which 
the transaction discloses.” 

Well, it appears to their Lordships that 
an examination in detail of the provisions 
of the deed of conveyance iu this case cannot 
leave any doubt upon one’s mind that all 
the parties meant that the absolute interest 

(1) (1854~G7) ti M.T.A. 393=2 8uther t0=l8 
W.R. 81 noU^i Sor. 552 (P.O.) 
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in those t'vo houses sliould bo convoyed 
to the pnrcha-sor. and thought that it had 
hy the dee;"! i)oen otfeetnally convoved to 
iiim. Tiiat iustniimMit conmionoos with « 
full and doiailed recital of the title to the 
property. It coiitajite a declaraticii that 
Rama Rihi is the owner of all the property 
left hr her deceased husband, hut that 
Phundo P)ihi 1 eiii^ an elderly woinan in the 
family, th.is jtroperty was hy courtesy 
enjoyi^d hy the latter jointly with Iier.self, 

[r is then recited that the deceased 
luishaiids of those two ladies {I)oth of whom 
executed the fleed) did not leave behind 
them, property, the produce of wiiicli was 
suUiciont to meet their tiocessary expenses ; 
that they had been obliged to borrow monov 
to provide the ordinary necessaries of life'; 
than the father and paternal uncle of Kunj 
Behari Lai were at tlie time of their respec- 
tive doatlis eacii indelUed to several cre- 
ditors, still unpaid, who were )>rossintr for 
their money; and tliat the only wav hy 
which money could he procured to discharge 
all these debts was by selling a portion of the 
proi)erty inherited by Kunj Behari Lai. 
Not, ho it oi).served. a particular estate, or 
interest in the whole or a portion of that 
pro lerty but a portion of the property 
itse f, part of the corpus as it were, if one 
rjiay use that expression. 

Now. it is plain that all these recitals 
touching the existing indebtednosa of the 
executants and their predecessors could 
only have been introduced for the purpose 
of showing t hat the circumstances were 
such as to give to the executants the power 
to dispose of the absolute interest. The 
recitals were entirely oitose, serving no 
purpose whatever, if the intention and object 
of the parties were merely to dispose of the 
interest to which Hama Bibi would normally 
be entitled as the widow of her deceased 
husband. She could dispose of that interest 
whether debts existed or not. So the special 
pains are taken to set out in detail the facts 
and circumstances which remove every 
fetter from her power of disposition over the 
abso lute interest. 

It is next recited that the two executants 
have jointly and severally agreed to sell 
and convey all their full and existing rights 
in the two houses to the purchaser for*^the 
sum of Rupees 10,500, to be paid in cash; 
and that Phimdo Bibi has joined as an execu- 
tant by virtue of her position in the family 


for the additional guarantee of the vendee. 
Her right to maintenance wa.s a liability 
affecting the absolute interest in every 
portion of the property left by Kunj Behari 
Lai. It might last beyond the life of Hama 
Bibi if Phundo Bibi outlived her; but the 
vendee, it was agreed, was to enjoy the 
property absolutely flischarged from thi-S 
latter liability for ajl time. By the operative 
granting part of the deed Rama Bihi in the 
first place sells, conveys, and transfers all 
her rights and interest in these two houses 
to the purchaser Avithout any reservation. 
Then Phundo Bibi transfers to him her only 
right in the property, namely, her right to 
mamtcnance. And then the two ladies 
jointly proceed to sell and convey to him 
all their own existing right, title, and 
interest in, cr belonging or appertaining to 
these two houses, including easements, and 
declare that from the execution of the deed 
tlienceforth the purchaser shall be— 

tbo full ounor and proprietor of Iho sold 
Lou.ses in our stead, and sbnll own. j)0'JNes.'». and 
enjoy th^^m in the .samo wav as have Veen 
hitherto doing.” 

Then there follow two verv sicfnificant 
provisions, first, that — 

as proof of the existing debts and the neces- 
sity of coriveyins tl>o propertv for purposes afore- 
said Sham Lai, the husband of Chanda Bibi” 
(the rr.inond<^.nt) has signed as one of the ivitnosse* 
of the deed.” 

and sccondlv, that — 

should at any time the said vendee or his 
heirs and representatives be deprived of whole o*" 
part of the propr-rty conveyed by this deed ho of 
th«y would bo entitled to recover the money in 
full or in part, as the ease mav he. from us and 
r»*st of our property.” 

That guarantee might not be of much 
value, but it contemplated a loss which 
might occur after the death of Rama Bibi. 
AVell, the purchase monev was paid, tho 
debts were discharged, and Sham Lai and 
the creditors of the male debtors, whose 
claims were paid, signed the deed as wit- 
nesses. 

Thus every precaution which apparently 
occurred to the mind of the parties to the 
instrument or to those of their advisers was 
taken to show on the face of the document 
that circumstances existed which would 
empower Rama Bibi to dispose of the abso- 
lute interest in this property. 

There can be no doubt, therefore, as to 
object and intention of the parties to the 
transaction, and as to their view as to the 
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meaning and effect of the language of the 
instrument. They all obviously intended 
that all the interest which the recited 
circumstances, true in themselves, em- 
powered Rama Ribi to alienate should pass 
to the vendee, and it is equally plain that 
they thought that the effect of the instru- 
ment was to pass it to him. 

The High Court seem to have attached 
little importance to some, if indeed not all, of 
the pregnant recitals which have been 
referred to. They took the two following 
passages from the granting part of the 
deed, first : — 

“1, the saidKama Bibi do herobj’ conVcy.scll 
and transfer all my rip.hts and interest in the said 
housea which I inherited from my said dci cascd 
husband, GoshainKunj Bobari Lai'’ 

And secondly — 

‘Wo . . , . sell all our existing 

rights, title, and interest ”. 

As together with the declaration that 
the vendee — 

“Will be the full owner and proprietor of the 
said houses in our stead, and shall own, possess, 
andenjoy them in the *auio way as wc have b<fn 
hithf'rto doing.” 

They then proceed to say — 

“Those rccitah” {as tiny crroncoiisly slylc 
them) show that the widow was scllinjz .such rights 
assho had as widow, that is to say. her life-estate.” 

With all respect to the learned Judges 
of the High Court their Lordships arc quite 
unable to take that view. They think 
that the High Court fell into the very error 
which Lord Justice Knight Bruce, iu the 
passage already quoted, stated should be 
guarded against, iu the construction of 
deeds between the people of India. They 
took the strict literal sense of the words iu 
the passages referred to, and ignored the 
meaning which the parties to the transaction 
obviously attached to them. It is not quite 
ftccurate to describe the interest which a 
widow normally takes in immoveable i^ro- 
peity, which her husband inherits and 
leaves at his death, as a “ life-estalc.” 

In Ch. 20 of Mr. Mayue’s “ Hindu Law,’* 
8th Ed., p. 846, he lays it down that it is' 
wholly incorrect so to describe her estate, 
and that it would he just as untrue to speak 
of the estate of a father under the Mitak- 
iihaTa Law as one for life. 

Hindu Lftw,” ho Rays, “knows nothing of 
estaUs for life or in tail or in feo. It mtasurts 
'’States not by duration but by use. Iho tcb- 
trietions upon the use of an estate inherited by a 
jwoman aroRimilar in kind to those which limit 
I rif * main holder but different in drpreo. 

P he di^inctive feature of the estate is that at her 
^ath it reverts to the heirs of tho last malt owner.'* 


And again at page 870 : — 

“ It is not a lifo e.stutc, bccavibc. under certain 
circumstances, she can give an absolute anti com- 
plete title. 

Nor is it in any.stn.-t an t. stale lit Id intrust for 
tho rcvcr.sioni rs. Uu limits iniyo.'td 

upon hoi, the ft male liolder lias the mo.st alsc>!ut<“ 
powers of enjoyimnt.” 

If the circumstances existed which en- 
abled her to dispose of that alsolute interest, 
and she intended to dispose of it, t lie langu- 
age of the instillment does not seem inade- 
quate for the puipose'. 

Taking the deed as a whole and endeavour- 
ing to reconcile its various provisions the 
one with the other, giving effect as far as 
possible to each, their Loidsliips find 
nothing in its language constraining them 
to adopt a construction which would 
plainly defeat the object andinteiitionof the 
contracting parties. They think the pass- 
ages relied upon by the High C'ourt may well 
be construed as meaning to refer to the right 
to, and interest in, the property which Rama 
Bibi, as the wido.v of. her deceased husband, 
had in the ]'arlitular ciicumslanccs of 
the case, power for the purpose indicafed. 
to sell and dispose of, that is, Iht' absolute 
interest, and not as merely meaning to refer 
to the right and interest whieii a widow 
noimally takes in the immoveable property 
which her husband owned at his death and 
leaves after him. 

Their Lordships are, therefore, of opinion 
that the decree appealed from was erroneous 
and should be reversed, that the decree of 
the Subordinate Judge should be restored 
with costs throughout, and they wdll humbly 
advise His Majesty accordingly. 

The respondent will pay the costs of this 
appeal. 

I).D. Appeal allowed. 

Solicitors for Ap2^elo'i>t — T. L. Wilson & Co. 

/ 

**A.LR. 1915 Privy Council. 

(From Allahabad) 

3rd June 1915. 

Lord Atkinson, Sir John Edge and 

Mr. Ameer Ali. 

Padarath Halwai and others — Defendants 
• Appellants. 

V. 

Ram Narain Upadhia &nd others — Plain* 
ti ffs — Respondents . 
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Privy Council Appeals Kos. 30 and 31 

of 1912. 


** (a) Transfer of Properly Act, S. 59 — Alort- 
gage by Pur-Iha lady — Witnesses not seeing the 
lady's face but recognising by voice and seeing her 
signing — Attestation was held proved — Pardanaskin 
lady. 

The mortgagors who wore two pardanashin 
ladies did not appear before the attesting wit- 
nesses, and conse^iuently their faces were not seen 
by the witnesses who however recognised them 
from the voices with which the witnesses were 
well acquainted. The witnesses also saw each 

ladv execute the deed With her own hand ; 

% 

Held that the mortgage d<*ed was duly attested 
by at least two witnesses within the meaning of 
S. 59. [P. 22,0.2.] 

** (6) Transfer of Property Act, i9. SI — Two 
properties mortgaged to prior mortgagee — One only 
mortgaged to subsequent mortgagee — Prior morl- 
gagee joined in suit by subsequent ynortgagec for 
sale — SiU ordered — Prior mortgagee not insisting 
on sjti-if iction of his anioimt due — His separate 
suiton his mortgage is nothnrr-id — Civil P.C., S.ll. 

The prior mortgagee was ioined in a suit by 
subsequent mo“f’gageo for sale of the mortgaged 
property but did not press his claim for full amount 
in that suit. The property was sold but proeee<ls 
being insiiffi dent another property which was 
inel idod in tho mortgage of prior mortgagee but 
not in that of subsequent mortgagee wa.s sold. 
The prior mortgagee then sued on his mortgage; 

Held that that purchaser of the otlior property 
could not challenge tho right of tho prior mort- 
gagee to recover his full amount. [P. 24, C.I.] 

E. Richards and Broion — for Appellants. 

BeGrnyther—ioT Respondents. 

Sir John Edge. — These are consolidated 
appeals from decrees, dated ^espec^ively 
the 29th of March. 1909, of the High Court 
of Judicature at Allahabad. The two 
decrees appealed from were made in appeals 
in the same suit. The suit was brought in 
the Court of the Subordinate Ju<5:e of 
Jaunpur on the 29th of November, 1904, 
to enforce, by sale of the village Baragaon 
and other villages, the payment of Rs. 66,809 
odd, due under a mortgage, dated the 25th 
of June, 1892. The Subordinate Judge 
decreed the claim in part, and in part 
dismissed it. Each side appealed to the 
High Court at Allahabad. The High Court 
dismissed the defendants’ appeal, and in 
the plaintiffs' appeal gave them a decree 
for their claim. 


When these consolidated appeals firs 
came on for hearing before this Board it wa 
contended on behalf of the appellants tha 
the mortgage upon which this suit wa 
brought had not been attested by at leas 
two witnesses, and as the amount secure 


by it exceeded one hundred rupees the 
alleged mortgage was ineffective and could 
not be given in evidence. That point had 
not been raised in either of the Courts below. 
Under the circumstances thisBoard remand- 
ed the case to the High Court in order to 
enable the parties to produce evidence on 
the question of attestation. Evid- nee on 
that subject has been taken and has been 
returned to this Board. On behalf of the 
appellants it has now been contended that 
the evidence which was given on the remand 
in proof of the attestation was unreliable, 
and even if .accepted as true, did not prove 
that the two attesting witnesses who gave 
evidence on remand had seen the mortga- 
gors sign their names to the mortgage. 

The mortgagors were two pardahmshin 
ladies who did not appear before the attest- 
ing mtuesses, and com^equently their faces 
were not seen by the witnesses. These 
two attesting witnesses were, however, 
well acquainted with the voices of the 
ladies, and their Lordships arc satisfied 
that these two attesting witnesses did 
identify the mortgagors at the time when the 
deed was executed. The mortgagors were, 
on the occasion of the execution of the mort- 
gage deed, brought from the zenana apart- 
ments of the house in which they were 
to an antc-roora to e.xecute the deed. In 
the ante-room the ladies seated themselves 
on the rionr, and between them and t ’lese 
two attesting witnesses there was a chick 
which was not lined with cloth, hanging 
in the doorway. These two attesting wi^ 
nesses recognised the ladies by their voices, 
and they say that they saw each lady 
execute the deed with her own hand, 
although owing to the chick they were 
unable to see the race of either of tho ladies. 
On the other side an attempt was made to 
prove that a tat, through which nothing 
could be seen, was hanging in the doorway. 
Their Lordships accept the evidence of 
these two attesting witnesses as true, and 
hold it proved that the mortgage deed on 
the 25th of June, 1892, was duly attested 
by at least two witnesses within the mean- 
ing of section 59 of the Transfer of Pf®* 
petty Act, 1882. It is not disputed that 
the mortgage deed was in fact the deed of 
the two pardahnashin ladies, Musam®®^ 
Nlamat Bibi and Musammat Kamar-nn-nisa 
Bibi, the mortgagors. 

The only other question to be considered 
in these appeals is the contention on behalf 
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of the appc’.lant-s that the plaiutifis in the 
suit have by reason of certain events, wbicli 
will now be referred to, lost their right to 
enforce agoinst Baragaon payment of a 
considerable part of the amount wl'.ich they 
have claimed. 


On the 8th of August, 1887, Musaminat 
Niamat Bibi and Musammat Kamar-uu- 
nisa,who will be hereafter referred to as the 
mortgagors, mortgaged the villages Arghu- 
pur and Baragaon, to Sarju Purshad and 
Ramanand to secure Pts, 12,000 and interest 
thereon. On the 10th of Ffbniary, 1S92, 
the mortgagors mortgaged Arghupur to 
Lukshmi Prasad and others lo secure 
Rs. 30,0(10 and interest thereon. The 
mortgagees of the I9t!) of l<’ebruary, 1892, 
and their represeiitatives-in-title will here- 
after be referred toas the sccoiul mortgagees. 
On the 25tli of June, 1892, the mortgagoi.s 
by their deed of that date mortgaged 
Aj-ghupur and Baragaon, together vvijth throe 
other villages, to Sarju Parsliadand Rama- 
nand to secure Rs. 32,000 and interest 
thereon. This sum of Rs. 32,000 included 
a sum of Rs. 18,000 principal and interest 
then due under the mortgage of the 8th 
of August, 1^87. On the 20tli of May. 
1893, the mortgagors further mortgaged 
Arghupur to the second mortgagees to 
fiecure Rs, 21,324 and interest thereon, 
Sarju Parshad is dead ; he i.s represented 
in this suit by liis'son, Kara Narain, who is 
one of the three plaintiffs. The other 
plaintiffs arc Ramanand and his son 
S. Narain. 

On the 14th of December, 1890, the second 
mortgagees brought a suit in the Court of 
the Subordinate Judge of Jaunpur uiion 
their mortgages of the 19th of February, 
1892, and the 20th of May 1893, to obtain 
a decree for the principal moneys and 
interest due under the said mortgages, 
and they prayed that in default of payraout 
on a date to be h'icd by the Court, Arghupur 
should bo sold by auction and the proceeds 
of the sale should be applied tow-ards the 
satisfaction of their decree. To that suit 
second mortgagees made Musammat 
Karaar-unnisa Bibi as one of the mortgagors 
as the heiress of Musammat Niamat 
Bibi, then dead, the other mortgagor, 
Surja Parshad, Ramanand and one Indar 
Singh, defendants, ludar Sen Singh 
was a subscijuent mortgagee ; he is a 
defendant to this suit, but is not an appel- 
lant. In their plaint the second mort- 


gagees stated that Sarju Parshad, Rama- 
uand and Tndar Sen Singh were mortgagees 
of Arghu]iur and that they, the then plain- 
tiffs, “ were ready to pay the mortgage 
money due to aiiy of them who in ty 
be prior ri'ortgagccs and which they (plain- 
tiffs) may be legally bound to pay.” 

In their written statement in the suit 
of 189i>, Sarju Parshad and Ramanand 
distinctly claimed their riglit as prior 
mortcraeees and <aid, ‘’If the plaintiffs 
he willing to get the hypothecated property 
spld, after payi)\g in full the prior amount 
due to the^e defendants, they have no 
objection whatever to the plaintiffs’ claim.” 

The then Suh.ordinate Judge of Jaunpur, 
being obviously in confusion of mind as to 
the rights of the lUiities to the suit of 189G, 
by his judgment of the 19th of January, 
1897, decided amongst other things that 
Arghupur should he sold by auction in the 
event of the defendants to the suit failing 
to pay, on or before the 19th of i\Iay, 1897, 
to .the plaintiffs in that suit (the second 
mortgarrens) Rs. 49,275-9-0, the princijtal 
and inteiest due under the mortgage of the 
J9th of February, 1802, and future interest, 
an<I t.hat the proceeds of the sale should be 
applied first in payment of the amount due 
to the second mortgagees under their 
mortgage of the 19th of February, 1892, 
and that the balance, if any, should be 

applied to pajnuent of the sum whicli may 
be due to Sarju Parshad and Ramanand 
on that date with interest. Any surplus 
left to be applied in payment of the sum due 
to the plaintiffs under the second document, 
dated the 20th of May, 189'3.'’ The Sub- 
ordinate Judge apparently overlooked the 
rights of Sarju Parshad and Ramanand 
under their prior mortgage of the 8th of 
Augu.st, 1887. In accordance with the 
judgment a decree was made by the Sub- 
ordinate Judge. Default having been made 
in payment on the date fixed a decree abso- 
lute for sale of Arghupur was made by the 
Subordinate Judge of Jaunpur on the 4th 
of September, 1897. Under the decree 
of the 4th of September, 1897, Arghupur 
was sold. The proceeds of the sale were 
applied first in payment to the second 
mortgagees of the sum then due to them in 
respect of their mortgage of the 19th of 
February, 1892, and the balance of the 
proceeds of the sale was paid to the first 
mortgagees ; that balance did not satisfy 
the amount then due to the first mortgagees 
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under their mortgage of the 8th of August, 
1 887. If the proceeds of ihe sale of Arghu- 
pur had been first applieu to the payment 
of the amount, then due under the mort- 
gage of the Sth of August, 1887, that mort- 
gage would have been satisfied, and the 
amount duo under the mortgage of the 
25t)i of June, 1898, vv'ould have boon to 
that extent reduced. As the proceeds of 
the sale of Arghupur did not satisfy the 
amount due to the sec(*nd mortgage^? 
under their mortgage of the 20th of l\Iay, 
1893, the}' obtained a decree under section 
90 of the Transfer of Property Act, 1882, 
and in execution of this decree the village 
of Baragaou was sold on the 20th of April, 
1904, and was purchased by the appellants. 

On behalf of the appellants it has been 
contended before thisBoard and in the Court 
below that Baragaon was relieved of all 
liability in rcs)>ect of the debt due under the 
mortgage of the Sth of August, 1887. by 
reason of tlif failure of Sarju J'*arshad and 
Kamanand to insist on t.hoir nriorirv under 
that mortgage, it being alleged in support 
of the contention that Sarju Parshad and 
Kamanand had agreed to waive their 
priority as mortgagees of Arghupur, or had 
waived it, of wliicli, if it w ere material, there 
is no proof, and that th^y were guilty of 
laches in not insisting un that prioril •,*. 
Their Lordships have found it diftjcult (o 
follow the arguiiiont in support of tiie con- 
tention, as the appellants had no interest in 
Baragaon until they purchased Baragaon 
the 20th of April, 1904, and whal they 
thon purchased the interest of the 
mortgagors in that village. 

Tt is true that had Sarju Parshad and 
Ramanaiid appealed against tlie decree of 
the Subordinate Judge, they could have had 
their interests as first mortgagees under 
the mortgage of Sth of August, 1887, 
protected, and would, on the sale of Arghu- 
pur, have obtained payment of tiio amount 
then due under that mortgage. Sarju 
Parshad and Kamanand did not, bv an 
appeal, insist on their right as prior mort- 
gagees, but the fact that they did not 
insist on having the amount due under the 
mortgage of the Sth. of August, 1887, 
satisfied in j/riority to the claim of the 
;econd mortgagees does not disentitle the 
plaintiffs to recover the full amountof their 
3laim in this suit, and does not entitle the 
appellants to relief. No other fact which 
would entitle the appellants to relief has 


been shown. The appeals fail. 

Their Lordships will humbly advise His 
Majesty that these consolidated appeals 
should lie dismissed. 

The appellants must pay the costs. 

D.D. Apx^fCals dismissed, 

Solicifor for Ap2)elhnts~~ Douglas Grant. 

iSolicitors for Respondents — Barrow* 

Roger and Nevil. 


A.I.R, 1915 Privy Council. 

(From Calcctta.) 

19th January 1915. 

Lords Dunfdin and iShaw, Sir John 
^ Edge and Mp. Ameep. Ai.r. 

R(uancshu'(ir Prasad Siv-di and others— 
Appellants. 

V. 

Baijnalh Ram Goenka and others — Res- 
pondenrs. 

Privy Council Appeal No. 21 of 1912. 

(ft) Bengal Land Jicvenvc •^ale Act [11 of 1859).. 
S's, 5 and 6 — i:)pecifcatio7iS of properti/ to be sold 
shoitld be gizen — Object i$ to en-ovre competition 
among likely 2 >'n.rckas(T 8 . 

Actll of 1859 is a stj’ingcnt enactment for thft 
realization of arrears of revenue ; at the same time 
it provides cotain .safeguards for tho protection 
of the interests of the defaulter so that he may not 
be necessarily prejudiced. Among these sofe- 
guards are the provisions of 8s. 5 and 6 for tii© 
issue of notifications of sales sjK'cifying tho p^'o- 
pcrtics to be sold, and thedr due publication in 
accordance with tlie law. And an exact com- 
pliance with its recjuirements is considered so 
important by the Government that the Hoard of 
Revenue lias issued special rules, with forms of 
notification necessary' in the case of estates or 
shares of estates advertised for sale. The object 
of the law as wella.s of tho Board's rules requiring 
specification of the properties to be sold, is to 
ensure thereby reasonable competition among the 
likel}' purchasers. IVhen an estate is advertist'd 
for .sale it is not difiScuH to specify it ; in the ease 
of shares of estates the work of specification m- 
quire.s care and attention. No hard-and-fast ruin 
can bo laid down with regard to its sufficiency*. 
for it must vary according to the facts of each 
ticular case. 

What has to be considered is whether, having 
regard to all the circumstances, the specification 
was sitfficiently definite and clear to induce likely 
buyers to appear and bid at the sale. It is,®®* 
enough that they may go and obtain the requisite 
information from the Collector's office. 

The particulars in the notice should be sufficient 
in themselvos to tell purchasers what they 
invited to bid for. 

(6) Bengal Lftni Revenue Sale Act [1859), S- 5^ 
— Property worth sold for one-thifd price— 

Sxibetantial injury exists udthin S. 33. 
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Where the property was worth a lakh t>f rupees, 
^and in consequence of the irre^^ularity in the sale 
notification it was sold for one-third of i1 8 value. 

HfU, that there was substantial injury within 

s:33. [r.27.a 1.] 

Earle Richards and A. M, Dunve — for 
Appellants. 

De Gruytker and Diihc — for Respondents. 


Mr. Ameer Ali— This isan appeal from a 
judgment and decree of the High Court of 
Bengal, dated the 1st of Mayl907. and the 
question for determination relates to the 
validity of a sale for arrears of revenue, held 
under Act XI of 1859 of » share of an estate 
called Mahal Bisthazari situated in the 
district of Monghyr. 


The case offers an illustration of the 
extreme complexity of the land-system 
existing in Bengal. A 15 annas 6 dams 
share of Mahal Bisthazari seems to have 
been in existence as an independent fiscal 
unit for a considerable time. It includes 
360 villages, and in the C'lllcc^br s registei 
is entered as being Touzili \o. ;33(i. which 
marks its position as a s^qiari.Te revenue- 
paying estate. 

As is usually tlie case in Bengal and else- 
where in India, a large number of persons 
possess proprietary rights in this mahai ; 
they own specific shares, some in ont village 
only, others in several villages. Ordinarily 
the whole estate held in tiiis wise is liable 
to be put up for sale for default in the pay- 
ment of Government revenue. But Act XI 
of 1859, which lays down the rules for the 
realization of the revenue payable to the 
State, provides (by section 10) that “ a 
recorded shj.rcr of u joint estate licUl iu 
common tenancy. ' or {by section 11). 
“a recorded sharer of a joint .share whose 
share consists of u specific portion f-f the 
land of the estate,” mav apply to the 
Collector to open a separate account for the 
payment of his share of tlie revenue sepa- 
rately from the; others. These separate 
accounts in respect of ^ep«^ate shares 
ensure that no share of an #“State other 
than the one in respect of which the default 
had occurred should be exposed to sale 
(section 13) until and unless the highest 
offer for that share does not equal the 
amount of the arrear (.>ectiou 14), wlien the 
whole estate becomes liable to be pu(j up to 
sale. 


In accordance with the provisions of 
sections 10 and 11 of Act 11 of 1859, 148 
owners of specific but undivided shares in 


Mahal Bisthazari applied for and obtained 
from the Collector separation of account-;. 

This left, however, a large residue, com- 
monly called the ijmali or joint share, the 
owners of wliich remained jointly liable 
for the revenue due in respect thereof. 

In August 1001. this ijmali share was 
found to be iu arrears for the March and, 
June kist or instalment of Government 
revenue, amounting to Rs. 604. and it 
was advertised for sale on the 9th Sep- 
tember 1901. An application appears to 
have been made to the Collector for post- 
ponement of the scile, which, however, 
was refused, and the s -!'■ a ; l.rlu on ttic 
advertised date, wlien the property was 
purchased by the defendant respondent,. 
Baijnath Goenka, for a sum of Rs. 33,500. 

An appeal to the Commissioner of the 
I)i\-isiou, preferred by the owners of the 
ijmali share, under section 25 of the Act, 
having been dismissed, the plcintiffs 
brought their suit in the ('ourt of the 
Subouliiiate .IikIlo- .4 Monghyr fur the 
annuiment of iho .-ali.'. Tlit’ LTOimds od 
which they base their action arc exactly the 
same as" those tIv. v urged before the 

Commissioner. These grounds are set forth 
Avith sufficient distinctness in the 18th 
paragraph of the plaint, sub-clause (r), 
which is in these terms : — 

“That tJtc fU-sni|.tion (*f the iiriiali jihaiv <:iv.n 
in column ") of tlu- nol ifi'-ation u as incorreut, 
insafiuhnt. .ami miskaciin.. an.l havinp roeard 
to tlu' iiatun* of thu int,Tc-;,t ii.cludtd in th. sam 
ijniuli.'KM-ount and to the f;u 1 1 iiai it v as < oii>tanuy 
ductuatinu. a fulle r and inoro sioi fu' description 
ihorcof. with particular rcfcrciKu to llu' villa'io.s 
and the di\pr>c ijilerc.st.s makinc' up. s)n)uld 
have been y-iven, all iiniterials for tlu sanio being 
available to the CoHector in his ofiB-e. 'I he ornis* 
sionto civo such 'K tailed iloscription of the 
account haj 4 lari^ely aflfxtcd the sale aiul value oi 

the jHoperty soM/' 

Shortly stated, the points at issue resolve 
themselves into two questions— one of law 
and the other of fact ; (i) V/hether. having 
regard to the purpose in view, the specifica- 
tion of the property in the sale-notificntion 
was iu accordance with the pro\ isions of the 
law ; and (ii) whether, in case the require- 
ments of the law had not been complied 
with, tie plaintiffs, by reason of the irre- 
gularitv, had sustained injury. 

The trial Judge found both questions 
in favour of the plaintiffs. He held in 
effect that the specification was insufficient 
and defective, and that in consequence 
thereof the property was sold at a gross 
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'andor value. Ke accordingly made a decree 
annulling the sale. The High Court, on 
appeal, came to a clirectl}’ opposite conclu- 
sion. on both points, and reversing his 
judgment, liave dismissed tlie plaintiffs’ 
action. 

In these circumstances it becomes iiecc.s- 
, eary, in the r Lordships’ opinion, to conside ■ 
carefully the description or specification 
which the Trial Judge holds to be insutheieut 
and irregular and which the High Court, 
on the other hand, regards as sufficiently 
coinplvnng with the requirements of the law. 

Act 11 of 1850 is a stringent enactment for 
the realization of arrears of revenue ; at the 
same time it proWdes certain safeguards 
for the protection of the interests of the 
defaulter so that ho may not be unneces- 
sarily prejudiced. Among these safeguards 
are the provisions of sectioms 5 and 0 for 
the issue of notifications of sales specifying 
the properties to be sold, and their due 
publication in accordance with the law. 
And an exact compliance with its require- 
ments is considered so important by the 
Government that the Board of Revenue 
has i.ssued special rules, with forms of noti- 
fication necessary in the case of estates 
or shares of estates advertised for sale. 
The object of the law as well rs of the 
Board’s rules requiring specification of the 
properties to be sold is clearly to enable 
likely purchasers among the public to know 
exactly what was going to be sold, and to 
ensure thereby reasonable competition. 
When an estate is advertised for sale it is 
not difficult to specify it ; in the case of 
shares of estates the work of specification 
requires care and attention. No hard-and- 
fast rule can be laid down with regard to 
its sufficiency, for it must vary according 
to the facts of each particular case. 

In the present case the notification under 
sections 6 rfnd 13 of the Act was affixed in 
the Collector’s office and in the court of the 
Judge of the district ; and as the revenue 
payable in respect of the ijmali share 
exceeded Rs. 500, it wa;. also published in 
the Calcutta Gazette, which is the official 
gazette prescribed in the Act. In this 
notification, which bears date the 7th of 
August 1901, what purports to be a specifica- 
tion of the share to be sold is in these terms ; 

ijmali share which cannot be specified 
excluding the separate accounts number — 
Then follows a long list of the 148 separate 
.accounts already referred to. And at the 


end the following words occur : “ All other 
shares besides that specified are excluded 
from the sale.” 

In the sale notification issued on the 6th of 
August 1901, which was apparently the one 
affixed in the Collector’s office, the entry 
in column o (the specification column) 
is as follows : — 

‘‘The ijmali share cannot be particularised 
owing to separate accounts liavin" been opened. 
The sliarc,s to be sold are those (sic) in a 

separate .sheet after o.Tcludirg the shires in res- 
pect of which the separate account, s have been 

op<-3icd. ’’ 

The learned Judges of the High Court 
have given in their judgment a translation 
of the vernacular words in the notice. It 
i.s not necessary to consider whether their 
rendering is quite correct. For, the fact 
remains that admittedly there was no 
specification of the share to be sold beyond 
wnat haj already bceu.^tatec]. The intend- 
ing purchaser wa.s left to gather for himself 
by going through an elahorate process 
of elimination of the property that was 
advertised for sale, and for which he was 
expected to bid. It is to be observed that 
the publication of the notice in the Calcutta 
Gazette is prescribed with the object of 
inviting purchasers from other quarters and 
thus not confining the bidding to specula- 
tive money-lenders and Mukhtears of the 
neighbourhood, which is hardly likely 
where the notification gives little or no 
particulars, as in this instance, in respect 
of the property advertised for sale. 

The^ cases to which their Lordships’ 
attention has been invited give, in their 
opinion, no assistance in deterniination of 
the point at issue here. As already observ- 
ed, bach case must depend on its own 
particular facts ; («), what has to bo con- 
sidered is whether, having regard to all the 
circumstances, the specification was suffi- 
ciently definite and clear to induce likely 
buyers to appear and bid at the sale. It 
is not enough that they may go and obtain 
the requisite information from the Collec- 
tor s office. In their Lordships’ opinion 
(a2) the particulars in the notice should be 
■■iUfficient in themselves to tell purchasers 
what they arc invited to hid for. 

Thair Lordships, therefore, have no hesi* 
tation in agreeing with the Trial Judge thai 
the notification in this case was insuffioienl 
and irregular, and not in compliance with 
the requirements of the law. 
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Section dZ provides that no sale should be 
set aside oh the ground that it was made 
contrary to the provisions of the Act, unless 
the plaintiff proves that he has sustained 
“substantial injury'’ by reason of the 
irreguUrity complained of. The Trial Judge 
round that (6) the property was w*orth a 
lakh of rupees, and that in consequence 
of the irregularity in the sale notification 
the defendant was enabled to buy it for 
one- third of its value. 

The learned Judi^cs of the High C'ourt, 
after an elaborate calculation, thought 
chat, considering the mortgages on the 
property, it had fetched at the sale a fair 
value. In view of this divergence of of inion 
their Lordships have examined the evidence 
for themselves, and they have come to the 
conclusion that the view of the Trial Judge, 
both as regards the value and the fact that 
the lowness of the i>rice was due to the 
defectiveness of the notice, was well-founded. 
With respect to tlie value, the Weight of 
evidence is clcarh' on t ho side of tlie plain- 
tiffs ; whilst a reference to th»; hid-sliecl and 
the testimony of Balnmkund and Korban 
All leave little room for doubt that the 
low figure at which the property as knocked 
down was direclly due to the paucity cf 
genuine or substantial 1 adders in consequence 
of the absence of proper specification in the 

sale-notification* 

Their Lordships cannot help rcgrelting 
that the Commissioner did not annul the 
4ale on the appeal preferred to him, which 
would have saved a long and liarassing 
litigation extending over 12 years. 

Their Lordships are of opinion that the 
judgment and decree of the High Court 
ought to be set aside and the decree of the 
Subordinal, eJudge restored, save and except 
as to Villages Mata^i andMirzagauj, in regard 
to which the claim is permitted to be with- 
drawn, with liberty to the appellants to 
■institute a fresh suit in respect thereof, if 
-SO advised. The respondents must pay the 
costs of this appeal and of the appeal in the 
High Court. their Lordships will 

humbly advise His Majesty accordingly. 

Appeal allowed. 
Appellants. — T. L. Wilson & 

Solicitors for first Respotidcnt . — Watkins 

-and Hunter. 
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9th February 1915 

Lord Shaw, Sin George Fakwei.l, Sib 

John Edge and Mr. Asieer Ali. 

Ram Kanai Singh Dch Darpashaha and 
a n other — A ppel laru s . 

v. 

Mathewson and -Rcspond-uits. 

Privy Council Appeal Xo. 62 of 1913. 

[a)Ckf}tn Kugpur Enc-Uinhijcd Jci (/5;C) 

'ind Act oof ISfit — -S'. 17 — Transuillijn S'j lylioncd — 
Deed drawn up later on—t hallto-je on ti.>. nround 
that the deed iva-s not i'avxlijncd unli nahlc. 

V/hen it is aflBrniaDv<-ly c -stahlishrd that a 
transaction itself in all its essential partieiilara 
boH obtained tbo sanction of the t-oniiiiisBiODer, 
and \rlu n it is requisite tiiat the transaction be 
carried into ctfcct by t ho preparation of the appro- 
priate det<ls, a (halloncc niertly on the ui»und 
that llio document ultiniatelv prepared had not 
boen .submitted for aamtion cannot ho nustained. 

[P.29, C. 1.] 

Deed — Construction — .Vaate of lessee mis- 
described — Proper lessee 'nn-ndid- MisdcHcrxption 
does not invalidate. 

M’hcre there was a misdeseripti\>n in the name 
of tho l'*s8oo in tho deed but t ho proper lessees 
were intended, 

Held, that hui h misdoscription did not affect 
the validity of the l-^ase. [P. '2ii, C. 2.] 

Upjohn and Dunnc~i<n Appellants. 

De Gruyther and W. Garth — for Respon- 
dents. 

L'ird Shaw. — This is an ai'peal from a 
judgment and decree of the High Cmu-t of 
Bengal, dated the 28th April lOiD, afiinuing 
a judgment and decree of the Subordinate 
Judge of Manbhum, dated the 23th Xovem- 
ber 1907, dismissing the suit wit h costs. 
The main object of the suit was to obtain 
a declaration of the nullity of a piitiii lease, 
dated the 29th June 1890. The other 
demands in the plaint were consequential 
upon such a declaration of nullity being 
obtained. The only question argued in the 
appeal was whether the putiii I(‘a.se was 
ultra vires and invalid. 

The facts are briefly those. The first 
appellant, the plaintiff, is the son and 
successor of the late Raja Hroja Kishore 
Singh Deb Darpashaha, the owner of the 
Barabhum estate. In 1883 the Raja 
borrowed Rs. 60,000 from Messrs Robert. 
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Watson and Compan}’ on a inorigagc of his 
estate, and on 27ih February of that year 
he executed an ijara lease in their favour. 
This lease contained a condition that if the 
Company should desire 1o take a putni lease 
of such - portions of 84 J villages as were 
treated in the ijara as gbalwali lands, the 
Raja would grant such a putni on certain 
terms. On 8th March 1885 this putni was 
granted. Four years thereafter, inz.y on 
8th March 1889, the affairs of the liaja 
being dce]>ly embarrassed his estate was 
placed under the protection of Oovemmeut 
by virtue of the Chota Nagpur Encumbered 
Estates Act, 1876. 

There were apparently considerable diffi- 
culties in arranging for the liquidation of 
the debts. After negotiations it was agreed 
that the remaining portions excluded from 
Messrs. Watson and Company’s former putni 
lease should be demised to these creditors 
for a sum of Ks. 30,009. Their Lordships 
hav(? cemsidered the documents and haw 
no hesitation whatsoever in accepling the 
view that the true, and, in fact, only mean- 
ing or the transaction wastliat cxpressccl in 
the Commissioner of Chota Nagpur’s letter 
of the 20th February 1S90, in which lie 
sanctioned the proposal to grant them a 
putni lca.-ieof the 8'lJ^ village^ excluded from 
the present putni.*’ 

The elements of the transaction being 
thus settled and the amoiim of the premium 
arraimed, v, hat remained to be done was 
to have the actual deed drawn up and exe- 
cuted. This was done. It has been argued 
before the Board that the putni lease which 
was sanctioned was to be a lease containing 
the terms of the ijara lease. The Board 
cannot assent. These two contracts arc 
essentially different in character, the latter 
being of a temporary character, containing 
provisions and reservations suitalde to a 
lease for a short duration. Their Lordships 
have no hesitation in accepting the judg- 
ment of the High Court which is thus ex- 
pressed on this point : — 

“ The fact that the Kaja had granted a previous 
putni lease was known to tho Commissioner, and 
wa.s, in fact, referred to in his sanction. It is 
reasonablo to assume that theCommissioncr under- 
stood its character when he was asked to sanction 
a similar putni It would have been inconvenient 
that the subsequent putni .should be on any diflScr- 
ent terms from the 6r^t, because, as pointed oot in 
the course of the correspondence, tho proposed new’ 
putni was in respect of villages which were scatter- 
ed about in tho area covered by the earlier putni 
and the object of the second putni was to round 


lip t]ie Kstato. 1 fl<. iiot think, therefore, tliat 
this ground has been made out.” 

Apart from the point just dealt with, 
the putni lease actually granted is now 
challenged. The grounds of challenge may 
be comi^cndiously and conveniently stated 
as follows 

{i) It is said that the sanction was, upon 
a sound construction of the letter of 20th 
February 1890 merely a sanct ion of a pro- 
posal to grant a putni. Their Lordships 
think the objcciioii to be trivial. This 
proposal had been made, it had been accept- 
ed, a contract was accordintly, completed 
on the suliject, and it was tliat contract so 
completed that was sanctioned. 

(iV) It ^as said that the sanction contain- 
ed the clause “ provided that the amount be 
paid before the end of March 1890 ”, In 
the course of canying out the bargain come 
delay, not very great, occuired. There was 
an exchange of view.s as to the actual word- 
ing of the draft putni, but the document 
was finally settled by both parties, and on 
the 25th June 1890 Messrs. Watson and 
C(tmpany paid the salami of Rs. 30, ('CO to 
the official iranager of the cstalc, riz.y tho 
Deputy t ommissioner. This being done,, 
it does not appear to their Loidbhips that 
it Would have been open Ihercarter for a 
challenge to be made, even bv the Deputy 
Comraibsioncr himself, or for the Commis- 
sioner s sanction to Lave been withdrawn*. 

A fortiori there appears no ground for sus- 
taining such challenge when put forward 
after a con.'^ideiable lapse of years on behalf 
of the successor of the debtor. 

(??!) The last objection is of a two-fold 
character. It is urged that the sanction of 
the Commissioner, being a statutotry re- 
quisite in Aiiiuc of the Choia Nagpur 
Encumbered Estates Act of 1876, of the 
rules thereunder, and of the Act of the 
Governor-Geneial No. V of 188-1, such 
sanction was not given to the final and 
actual putni lease itself. This depends 
upon a construction, especially, of Rule 16^ 
which is in the following terms : — 

The powers to lease under siction i" of the 
Act shall be subject to the following provision 
No lease shall be civen for any term exceeding 
three year.s without the sanction of the Deputy 
(-■ommissionor, or exce.idinii four vears without 
the sanction of the f/ommis.sioner. *” 

Upon this point their Lordships are of 
opinion that when it is affirmatively estO'j 
blished that a transaction itself in all its* 


1915 


Balmtku-vd V. KMPKnopv 


Privy Council -9 


essential particulars has o])tained the sanc- 
tion of the Commissioner, and when it is 
requisite that the transaction be carried 
into effect by the preparation of the appro- 
priate deeds, a challenge merely on the 
ground that the document ultimately pre- 
pared had not been submitted for sanction 
cannot be siL'^taiiied. In administrative and 
departmental action it must necessarily be 
the case that formal details nuy liave to he 
entered upon in order to can}’ into practical 
effect, and put into legal shape, the arrange- 
ment to which sanction was adhibited. The 
first head of this objection accordingly fails. 
And it was further urged that in any view 
the transaction which was sanctioned was 
a traiLsaction of a grant of a putni lease to 
Robert Watson and Company, in other 
words to a firm of individual men and not 
to Robert Watson and Company, Liniited. 
?.c., a different and incorporated persona. 
This demands careful coasideration. Here 
is this to he said for the objection, that the 
persona in the latter ca'^c ditTercnt from 
the persona in the forinor, and that a change 
in the lessee or putnidar ought to be treated 
as a change in e.^sentials. It niay be added 
that a putni lease of land, an agreement of 
an important and widcreaci)ing character 
might demand separate consideration, and 
point to a different conclusion w’hcn this 
essential w’as altered. Question.s might 
arise, and difficultie.s suggest thcm.--clvos 
with regard to a limited company against 
whom legal remedies at lew might not be 
the same as in the case of individuals, and 
public and administralivc considerationn 
roight come into i)lay operative, cith'-r in 
the way of restriction or refusal on account 
of a change in por.sona in the les.sec . In the 
opinion of their Lordships, it is not necessary’ 
to pronounce any judgment upon this point 
in the present ease. For their Lordships 
are of opiniou that when the negotiators in 
the conrsc of corrr.q)ondcnr'^ mentioned in 
their letters Robert Watson and ('ompanv, 
they did in fact moan and p^;ifectly 

understood to mean Robert V/atr>on and 
Company, Limited, the fact ot the incorpo- 
ration of the limited concern b'^ing well- 
known ; and, indeed, one of tlie principal 
documents of the case is the petition dated 
Hth May 1880, b eingthe petition of Mesvsrs. 
Robert Watson and Company, Limited, 
filing, the account of the money due to them. 
It may be true that the limited concern is a 
<ufferent one from the previous and unin- 


corporated firru. but in the language of the 
judgment of the High Court : • 

Tiio misd<*soript ion not. under ths ordi- 

nary principle appli'ablr to suelt matters, affoe’ 
the Validity of tin san* tion or the lease. Though 
thorn was such a misdescription, it is perfect l> 
clear what \vas inton.fl d by l iie sanct ion, and that 
it was intondf'.d that tlio l.-aso should be given 
and taken by the j)orsons m Iio a’*o pro^jcrly des- 
cribed as Messrs. Ilo-b't W'a+son Sc (’o.. Limited.’ 

I 

\ point was talcen to the effect that the 
putni transaction could not be held to have 
been ratified, seeing that it had not specifi- 
cally taken into account tlie existence of 
khorposh or maintcnauce rights, over the 
property sold. These could in no view have 
been effected for the simple reason that the 
interests of third parties properly secured 
over the properties, were in n • respect 
prejudiced. .-Vnd as to the further point 
that in the event of the discontinuance of 
thc.se rights a certain r*‘version would follow 
to the zemindar, their Lordships are of 
opinion that this reversionary right not 
being in fact embritced within the grant, 
no prejudice to any sucli riglit has occurred. 
The point o.ccordingly fails. 

Their Lordships are of opinion that the 
judgments of the Courts below arc correct, 
and they will humbly advise His Mejesty 
that the appeal be disrrd'j-sod with costs. 

D. D. Ajjpr^l (I isntis.'^ed, 

t^oUcifoi's for AppeUnvts. — Theodore Bell 
&Co. 

Solicilor.'i for Rcfipondeitts.-Jiwtton., 
Vatos tV Hart. 

A.LR. 1915 Privy Council. 

(From Fun.;.'. u) 

3rd iViarch 191f> 

Viscount Haldane. 

Lopd.s Dunedin, .vnd Atkinson, Sir 
Georoe Farwell and Mr. Ameer All 

Balmukund and others — Accused — Peti- 
tioners. 

v. 

King-Emperor — Opposite Party. 

* Hcyal Prerogative.- Jt a rn'rtter for executive 
Governwentand not for Pri ey Covnril. 

Privy Council not a Court of Criminal Appeal 
The tondcrim; of advice to ilis .\IajeHtv as to tho 
oXorci'«c of riis Prorogitivo of pardon i.s a rnattor 
for tho Executive Govornment, and i.s out.sid© 
the provincti of T^riw Ooun'^il. 

Hohert Finlay and Dube — for Petitioners. 

Dunne — for the Crown. 
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Viscount Haldane.— Their Lordsbii>s 
areunabletoadvi eHis Majesty to make any 
order on the petition for special leave to 
appeal at this stage. 

With regard to staying execution of the 
sentence of death. tl)eir Lordsliips are un- 
able to interfere. As they have often said, 
this Board is not a Court of Criminal Appeal.' 
The tendering of advice to His Majesty as to 
the exercise of His Prerogative of pardon is 
a matter for the Executive Government, 
and is outside their Lordshi|>3’ province. 
It is, of course, open to the petitioner’s 
advisers to notify the Government of India 
that an appeal- to this Board is pending. 
The Government of India "will no doubt give 
due weight to the fact, and consider the 
circumstances. But their Lordships do not 
tlunk it right to express any opinion as to 

whether the sentence ought to be suspend- 
ed. 

No order made. 

Order accordingly . 

Solicitors for Petitioners — Barrow, Roo'ers 
<fe Nevill. 

SoHHtor^ for the Solicitors, India 

Office. 


■ A.I.'fi. 19i5 Privy Council. 

(CKOM I '.'.r.CuTT 
i3th July 19i5. 

Viscount Haldanc. Lord Shaw, Sir 
John Edge and Mr, Ameer Ali 

^arfi Kumari — Appellant. 

V. 

Ghalurbhuj Narayan Singh (ind others— 
Respondents. 

Privy Council Appeal No. 31 of 1913 . 

** (a) Hindu Law — impartible estate descendina 
by primogcnMure-Widow of hst issueless male 
holder 13 not excluded from succession. 

It is well decided law that the idow of the last 
holder of an impartible estate wliich deccencU bv 
the rule of primoeenituro is not excluded from 
the succession if hor husband was in fact separated 
and died without issue male, and if no custom 
which would excliido her from the succession is 
proved, there is no inconsistency between a 
custom of impartibility and the riirht of females 
to inherit. 12 M.I.A. 523 ; 29 Cal. 828 a ^9 
M.I.A. 539 Foil. [p, 32 ^ q j ^ 

* (6) Custom— Custom supersedes general law. 

Whoro a custom is proved to exist, it super- 
sedes the frenoral law, which, however, still re^. 
lates all outside the custom. 22 M.IA. 523 Ref 

[ P 32 C 1 *1 

* (c) Hindu Law— Impartible estate— R'vidcnec 
to shore Bsparalion discussed. 
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• younjrer member of an 

impartible estate was given lease of certain 

property for maintenance that after the crant of 
the Mmeuran loaie for maintenance ho lived in a 
separate hojiso aloneside his family hom.-’stnad^ 
that he and his branch of the family were after- 

and that he paid the expenses of his family out of 
the profits o. the property granted to him for 
maintenance, by borrowing money on raortea</oa 
on that property, are sufficient to prove thafr 
thero w^ a complete separation between him 

and the holder of the impartible estate. [P. 33, C.l.J 

* {d) Himlu Law — Impartible estate — Other 
members cannot claim partition nor can prevent 
alienation by the holder or his widow. 

In thneaw of an impartiblo estate, the members 
Other than the holder, have no co-parccnarv richt 
nor have they any rights which entitle them 

fr^lT “ They cannot prevent the holder 

from ahenat.mg the estate so as to determine their 
contingent mterost, if any. The widow of the last 
male lasuel ,S8 hojd.fr can exercise the same riplittr 
as the ma|. holder. [P. 33, Cols. I and 2,] 

Rih'^rt F'nJay and Lowndes-Ior Apnoli mt. 

IHQmuther -ind Duune—U^r Reapond*^n!B. 

Sir John Edge. — These are consolidated' 
n.))peals* That in which Thakurani Tara 
Kumari is the appellant has arisen in a suit 
which was brought by her on the lOtb 
August 1907 in the Court of the Subordinate 
Judge of Monghyr against Chaturbhnj 
Narayan Singh and his minor sons. In 
that suit Maharajah Sir Ravaneahwar Per- 
^ad Singh was a pro forma defendant. 

Tile other appeal in which Maharajah Sir 
Ravaneshwar Pershad Singh is the appel- 
lant, has arisen in a suit which was brought 
by him on the 19th August 1907 in the 
Coi^ of the Subordinate Judge of Monghyr 
against Chaturbhnj Narayan Singh and his 
^nor sons. In the latter suit Thakurani 
Tara Kumari and others were proforma 
defendants. In each suit the Subordinate 
Judge made a decree in favour of the 
plaintiff in the suit. Prom each decree 
Chaturbbuj Narayan Singh and his minor 
sons appealed to the High Court of Judi- 
^ture at Fort William in Bengal, which, 
by its decree in each appeal, reversed the 
decree to which the appeal related and 
msmissed the suit. From those decrees of 
the High Court these consolidated appeals 
have been brought. 

The Thakurani is the widow of Thakur 
Ram Narayan Singh, who was a son of 
Thakur Ranjit Narayan Singh, who was the 
elder of the two sons of Thakur Bhairo 
Narayan Singh. Chaturbbuj Narayan Singh 
was the son of Bhupat Narayan Singh, who 
was the younger son of Thakur Bhairo 
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Narayan Singh. Thakur Ram Narayaa 
Singh died without issue male. The im- 
moveable property to which tlie suits relate 
is known as Taluka Telwa, otherwise the 
Telwa Gadi, in the district of Monghyr. 
Taluka Telwa is an ancesiral impartible 
estate which, in lus hfe-time, was held as his 
estate by Thakur Ram Narayan Siugh. and 
had previously been held by his father 
Thakur Bhairo Narayan Singli. By the' 
kulachar or family custom Taluka Telwa 
descends by the rule of primogeniture. The 
appellants allege that that Thakur Ranjit 
Narayan Singh, on the 14th September 
1879, granted to his brother Bhupat Nara- 
yau Singh a mokurari potiah (per])etual 
lease) of a part of Taluka Telwa for the 
maintenance of Bhupat Narayan Singli and 
his descendants, and that Thakur Ranjit 
Narayan Singh and his brother Bhupat 
Narayan Singh separated and ceased to 
constitute a joint Hindu family ; except in 
so far as the family custom applies, the law 
of the Mitakshara governed Thakur Bhairo 
Narayan Singh and bis descendants. The 
Thakurani claims that she, as the widow of 
Thakur Ram Narayan Singh, wito left no 
issue, succeeded to the estate on his death 
for a Hind i widow’s interest. It is proved 
that after her hasbancT-s death she. in order 
to discharge debts which had been cou- 
trarted by Thakur Ranjit Narayan Singh, 
sold a moiety of Taluka Telwa to tlie AFaha- 
rajah. In her suit the Thakurani claimed 
possession of one moiety of Taluka Telwa. 
as the widow of Thakur Ram Narayan 
Singh. The Maharajah in his suit claimed 
possession of the other moietv of Taluka 
Telwa as the vendee from the Thakurani. 

Singh is in possession, 
and he and his minor sons deny that Thakur 
lanjit Narayan Singh and Bhupat Naravan 
omgh separated. 

The \VTitten statement of Ohaturbhuj 
Narayan Singh in the suit of the Tliakuru’.i 
18 not before this Board, but his written 
statement in the suit of the Maharajah is. 
aviEig regard to the evidence and to the 
ndings of the Courts below, iastructivc. 
In lii:^ written statement in the Maharajah’s 
suit Chaturbhuj Narayan Singh alleged: — 

-t. That tho .said family in L'ovorn' d by the 
■inare.^ |{iudu Lh\s- savo and except 

that a'|cordiuj^ to faitUIy custom f h.* said ancestral 
d a-emln accordin.; to rulj of pri- 
mor..niiurc on tho eld'-st mat, number of the 

mr,'*** tho junior members are entitled to 

maintenance an-l that femal a arc in no wav 
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entitled to succeed to tlic said Zamiiul.a:i. The 
junior inembors even after Idiorjo.sli oi inaint-e* 
nanco g.'ants are made to tliem out t‘f llie joint 
property, aro entithid to obtain tho exj'eiibcs of 
marria'.:c, sradh and other ceronionit .s and all 
otiior nocos-sary oxjtcnses fioia the iiuoiuc ot thc' 
said property in the hands of (h»r holder of tlio 
said o-slato for the time boiiit. 

“ o. That with reference' to j^araL^rajdx d tide 
defendant states that 'riinkur llanjit Is'ara\an 
•Sin'jh sueeec ded to the said estate on tlie death 
of his father in aeeoi'da!!' o with the faniilv 
custom aforesaifl and that tlie mokuruii suttlo- 
mont referred t o in the said j‘iira<.:ra{ h w as also 
made in aceordani e witli tlic said cii.stom and not 
otbervviso. Tlu.s (hdendant c ravt s h ave t o refer to 
the orijinal of the .said nu>kurari iki d for the 
terms thereof. This dcdi ndant tl'ints 

that eitlier bei\>re or aft< r ihe .said mokurari 
settlement Plmpat Narayan Sincli became 
separate from the said Ilanjil N'arasuii bini^h or 
that he wa.s at any tiuu- scparaic in food, 
worship or estate from the .said I’.anjit Narayan 
Sinvli or that h • lived in a houcc s( j aratc>l\ 
built. This d';f« ndant asserts that he and hie 
father tlm said Bhupat Narayan Sinph. during 
his lifo-t-imo were joint in fc>od, worshij. and 
estate with the said Hanjit Nara\an binchand 
aft.T hks dt.ath wivii Thakur llarn Nnra;. an Sinph 
and that they never ( eased t o r.-.siik in 1 1c faniily 
dwellin:: house. 'I’his d< t. lulant t on'inued joint 
in food, worship and i-.stai<- witli the said Thakur 
Itam Nariiyan Sinirh until the latter’s dcatti and 
tlu reafter with t hcMlofciidant No. 0, iinlil shortly 
b‘‘fotc! the eomnv nct'nu'nt of the ri , i.siration 
proceodin 2 S wlu n dispute s and disaLr»'rincnt.s 
aros:-. The all- eations to tlic tontrars in p'ara- 
graph .S of t he plaint, are wliolly fals 

“6. That assuminc, t houtih by no nuan.s ad- 
mitting tliat Bhupat Narayan Niiirli and tlijr- 
defendant bo< am.'; s iparato from Thalcur Knnjit 
Naravan Sinifh jn the- \oar 12S7 r.-'^. and siin'o 
tle-n, ho an<l tho d'-b-ndant were scpai'alc in mess 
and basin' S8 and lived in a se parate house, as- 
has been falsely alleC'cd in tlu! plaint, this <h fi nd- 
ant submits that noVertluI ss th-' impaitible 
estate- Taluka T« Iwa continued to rvtnain joint 
family property, as befor,'. us it. n ver wa.s nor 
could bo tho subject of partition and the defend- 
ant No. I tlieroforc* becanjo solely entitled to 
it under tho family custom on the death of 
Thakur Pam Nifavan Sinirh in p’'C,fer. Jt'c to his 

■ id'^’W." 

The “defendant No. 1 ” inf-nlioned in 
tlie written statement is Ohatnrbliuj Nara 
van SiiH-di, .iiul the defendant No. 6 ’ is 
the Thakur.tni. who, as lias been already 
stated, was a pro for'">i defendanl in the 
suit of the AToharajah. So far as is now 
material, the defence of (!haturbhnj Nara 
van Singh, as disclosed by his written state- 
ment. was that females were by the family 
custom excluded from a succession to the 
impartible estate and that the joint family 
had not separated. 

No custom excluding the widow of a soil- 
less and separated holder of the iiii[mrtible 
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estate of T<ahika Telwa fioin the sncccs- 
fiiou to tbe estate for a HinJa Avidow’s 
interest has been [)roved, and it is well 
decided law that the widow of the last 
iholder of an imiiartible estate which des- 
Iceu'.ls by tho rule of priinogoniture is not 
excluded roin the .'■Dccession if her husband 
was in fact separated and died witliout 
issue male, and if no custom which would 
exclude her from the succession is proved. 
Tt was field by this Board in Neelkisco Deb 
Burmono t. Beerchunder Thalvoore (1) 
that where a custom is proved to exist it 
su]>ersedes the law. which, hov. ever, 

still rc»ulutes all outside the. Custom. In 
Ram Snndnn f^ingh v. dor!:. Ko.t (2) this 

I Board held that : — 


“There is no in oiisislou''- ’’ hetween a custom 
of impartibilitv and the riiht. of fomales to in- 
iliorit. as mav’bo illnstratefl by the well-known 
■ mengunun CW (3),and Ibcrefuiu the .ueneral law 
',aiu.st prevail unless it be proved that the custom 
i'XUnds to tho exclusion of females.” 


Ponseqiiently the only issue in these .'.nits 
which is now material is one of fact, namely 
the issue as to whether Thakur Raniit 
Narayan Singh and Bhupat Narayau Kingh 
separated. 


The Subordinate Judge came to the con- 
clusion that Thakur Raiijit Singh, being 
displeased with his brother Bhupat Narayan 
Siii"h because the latter kv pt women, sepa- 
rated from him. It was found as a fact by 
the Subordinate Judge that Bhupat Nara- 
yan Singh built a pucca house, established 
a Tulsi Pinda there, and removed his family 
to his pucca house and live«l there separately 
from Thakur 'Ranjit Narayan Singh. As a 
fact Thakur Bhupat Narayan Singh built a 
wall between his pucca Itouse and the 
family hoii«c of Thakur Hanjit Narayan 
Singh and established a separate Thakur- 
bari in his house. The houses were qu’te 
.separate houses, as '.vas found by the 
Subordinate Judge on ^he evidence. 


A daughter ot Chaturbhu] Narayan Singh 
wa • married after Thakur Banjit Naravau 
Singh had in I87l> granted the mokurari 
pottah to Bhupat Narayan Singh. Ohatur- 
bhuj Narayan Singh attempted to prove 
that Thakur Ranjit Narayan Singh defrayed 


(1) 12 iM. 1. A. 523=12 W. K. 21^3 
B. L. R. 1?=2 Sar. .o4.‘’=2 Snther2t3 (P.C.) 

(2) [1902] 29 Cftl. 828=7 C. W. N. 57=291 \ 
178 (P.C). 

(3\ [1803] 9 M.r.A. 539=2 W.R. 31 = 1 Suthei- 
520=2 Sat. 26 (P.C.) 


the expenses of that marriage. The Subordi- 
nate Judge however, found on incontesta 
ble evidence that the expenses of the 
marriage were defrayed by BIiu])at Narayan 
Singh and not by Thakur Ranjit Narayan 
. Singh. As a matter of fact, Bhupat Nara- 
yan Singh borrowed Rs. 089-2-G for the 
expenses of that marriage, and on the 27th 
June 18D7 gave to Shir Lai Modi and Amir 
Modi a mortagage of lands which he held 
under the mokurari i)ottah to secure tb*? 
repayment to them of, amongst other 
moneys, that sum of Rs. 689-2-G, which was 
stated in the mortgage deed to have been 
borrowed by him from thorn for X)erform- 
ing the marriage of my own grand-daughter, 
i.c., the daughter of my son, Baba Chatur- 
bhuj Narayan Singh.” 

On the 27th April 1905 (Jhaturbhuj Nara- 
yan Singh, on his examination in a criminal 
case which apparently related to the 
removal of some timber, stated, “ I am 
separate from the Thakur of Telwa ” 

On a careful review of all the evidence 
the Subordinate Judge cainc to the conclu- 
sion that Bhupat Narayan Singh and Ins 
son Chatiirbhuj Narayan Singh were sepa- 
rate from Thakur Ranjit Narayau Singh 
and his son Thakur Ham Narayan Singh. 

The learned Judges of the High Court, 
whilst accepting as currect the findings oi 
facts of the Subordinati; Judge on which he 
had come To the conclusion that there had 
been acoinj>let«i -reparation between Thakur 
Ranjit Narayan Singh and his brother Bh^* 
pat Narayan Si)igh, came to the conclusion 
that it was not ].roved that there v/as a 
separation in intention and in fact. As it 
difficult to ujiilnrstand tlie reasoning of the 
learned! udges of tho High Court, it is better 
ro give tile following extracts from tbcir 
joint judi'iiieut. Thev.sav 

It is il‘a ca-o common to both sides 
Bhupat Xarayan was a man of licentious habiy 
and that he made himself a nuisance to *1 
brother Haniit Xaravan and created a 
by iutrodiicini; his mistresses into the 
dweiiing house. It w-as in consequence of 

that Ranjit Xarayan executed the maintop^' 
grant in his favour in 12S7 to enable hini 
start a sejiarate ostablishmeut. There can he u 
doubt that, after receipt of the grant, 

Xarayan built himself a new house outside 
oM family dwellinc and that in coure© 

Thakurbari and a Tulsi Pinda were establishe 
that house and the family house was c< 3 nBtruct 
It seems to bo also beyond doubt that ^ 
receipt of the grant BhnpatNarayan raised mon ^ 
by mortgju'es on the propert}- leased to hin* 
spent it on the niarriace of members 0 
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family and on their maintenance. Still are not all 
these acts such as might have been expected on 
the part of a member of tho family who had 
received a grant for tho maintenance? Or must 
they be accepted as incontestable proof of an 
intention to separate from Ranjit Narayan from 
the time of the grant and of a s.-'paration in fait 
from that time ? 

“It has not been contended before us, nor, 
indeed could the contention bo accepted as a 
sound one, that a separation in estate, and from 
the joint family must follow as a necessary 
consequence from tho receipt of a maintenance 
grant. 

“The learned Subordinate Judge has acccptctl 
these facts coupled with the admitted separation 
in food as stifticient proof that from tho date of 
the maintenance grant, Ranjit Xarayan and 
Bhupat separated and ceased to bo members of a 
joint Hindu family. ^Ve have given our careful 
consideration to tho judgment of tho Subordinate 
Judge and also to tho evidence and the arguments 
of tho learned pleader and counsel which haVo 
been advanced before us and oven though wo 
accept the findings of tho Subordinate Jud-io mc 
are unable to agree in his conclusion that tl»c 
plaintiffs have proved tliat there was a separation 
in intention or in fact. 

“Tho fact that after tlie grant of tlio MoUurari 
lease for maintenance, Bhupat Narayan lived 
in a separate house alongside his family homestead, 
that ho and his branch of tho family were after- 
wards separate in food and possibly in worship, 
and that ho paid the expenses of his family out of 
tho profits of tho property granted to him for 
maintonanco, by borrowing money on mortgages 
on that property, do not appear to us in tliis case 
to bo sufficient to prove that there was a com- 
plete separation between Bhupat Narayan and 
Ranjit Narayan, by which Bhupat sacrificed 
his expectancy to succeed to tho family property 
on tho failure of nearer male heirs of Ranjit 
Narayan.” 

In tho opinion of their Lordship.s, the 
evidence clearly proved that there had been 
complete separation between Thakur Ranjit 
Narayan Sin"h and his brother Bhupat 
Narayan Singh ip worship, in food and in 
©state, and they find that there had been 
complete separation. 

Their Lordships infer from the extracts 
which they have quoted from the judgment 
of tho learned Judges of tho High Court 
that those Judges considered that there 
could have been no complete separation of 
the joint family, as tho impartible estate 
of Taluka Telwa had not been partitioned 
between Thakur Ranjit Narayan Singh and 
hifl brother Bhupat Narayan Singh, Those 
learned Judges overlooked the fact that 
Bhupat Narayan Singh and his son had no 
co-parcenary rights in the im])artible estate, 
and no rights in that estate which entitled 
them or either of them to a partition of the 
impartible estate. They could not have 
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prevented Thakur Ranjit Narayan Singh 
from alienating that impartible estate in 
such a way as to doierminc any contingent 
interest they had in it under the custom. 
Their contingent interest under the custom 
was liable to be defeated by an alienation 
of the estate by Thakur Ranjit Narayan 
Singh even if the family had remained joint, 
ami as the family ceased to be a joint Hindu 
family the ordinary Hindu law of the Mitak- 
shara gave to the Thakurani her widow’s 
interest in the impartible estate in priority 
to the contingent interest of Chaturbhuj 
Narayan Singli under the custom. The 
Thakurani sold a moiety of the impartible 
estate to the ^Maharajah, and as there was 
valid necessity for that sale she conveyed 
a good title to the Maharajah. 

Their Lordships will humbly advise His 
Majesty that tliesc consolidated appeals 
should be allowed, that the decrees of the 
High Court should he set aside with costs, 
and the decrees of the Subordinate Judge 
should be restored. 

The respondents, Chaturbhuj Narayan 
Singh and hi.s four minor sons, must pay tho 
costs of the ai)pcals. 

D.D. A}->pe(ils allowed. 

Solicitors for Appellants — Downer & John- 
son. 

Solicitors for Respondents--')^. T>. Wilson 
Sc Co. 
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(From Madras.) 

16th November 1915. 

Viscount Haldane, Lords Parmoor and 
Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 

Subramanian CAcf/mr— Plaintifi— Appel- 
lant. 

V. 

Raja Rajeswar Dorai and oMm— Defend- 
ants — Respondents. 

Privy Council Appeal No. 108 of 1913« 

* Ciril l\C., 0. 32, It. 7~ Provision as to Uai>' 
is oforeal imporlancK- Pxislence of minor's tnleresl 
miiil be brought to Court's ,iolice~Fact of (jranhng 
|£avfi mua be cltur. 

Tho provision making it nciossary to obtain 
the have of tho Court to enter into conipromiHu 
on minor's bi half, is of groat importance to protect 
tho interests of a minor. In such a cose it is not 
sufficient that tho terras of a eompromiso aro 
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before tbe Court. There oueht to be evidence 
that the attontion of tho Court was directlv called 
to the fact that a minor was a party to the 
compromise and it oui/ht to bo shown by an 
Older on petition, or in some way not open to 
doubt, that tho leave of the Court was obtained. 
28 All. 5S5 (P.C.) and 36 Mad. 295 (P.C.) Ref. 
[P. 37 0. 2.] 

P. 0. LawrenC‘\ De Grnyther and Kyffin 
— for Appellant. 

Robert Finlay a';d K, Brown — for Rea- 
poudents. 

Lord Parmoor. — These are consolidat- 
ed appeals from three judgments of the 
High Court of Judicature at Madras. The 
appeal which has been argued before their 
Lordships is one in which M. R. j\r. .V. 
Subramanian Chettiar is appellant, and 
Raja Rajeswara Dorai is respondent. It 
is unnecessary to refer further to the other 
two appeals since it is* admitted that the 
decision in those cases depends on the 
decision given in the case which has been 
argued. 

The question involved in the appeal is 
the validity of an agreement of compromise 
executed on the 16th day of January 1899, 
and of two mortgages, dated respectively 
the 6th July 1899 ..nd !3th July 1899. 
The validity of these documents is largely 
dependent on the consideration whether 
the trustee under a voluntary settlement of 
12th July 1895, had power to give a mort- 
gage bond for four lakhs of rupees on the 
security of a suitable portion of the Ramnad 
estate to the then Raja of Ramnad. 

The father of the appellant lent con- 
siderable sums to the respondent's father, 
who at all material times jwas the Raja of 
Ramnad. On the 12th July 1895, the 
Raja owed his creditors sums of money 
amounting to 20 lakhs of rupees, including 
a sum of Rs. 1,30,000, which he owed to 
the appellant's father. At that date the 
Raja executed a deed of voluntary settle- 
ment settling all his Ramnad Zamindari 
and certain other property, subject to the 
payment of the debts which be then owed 
and to certain allowances to members of 
the family including the Raja himself 
therein directed to be madejand to the 
several trusts, provisos, and declarations 
therein contained, on the present rCvspond- 
ent, who was a nAinor, The Raja appoint- 
ed as trustee Venkata Rangier, and as 
co-adjutor P. Chensal Rao, audit was pro- 
vided that the trustee should not without 
the permission in writing of the co-adjutor 


enter infco any agreement with the creditors 
or mortgage or sell any part of the trust 
premises. Subsequent to the execution 
of the voluntary deed, the Raja borrowed 
further sums from the appellant’s father 
giving as security certain jewels and furni- 
ture and his allowance under the deed of 
settlement. 

The sums due to the creditors had been 
borrowed at a high rate of interest, and the 
income in the hands of the trustee was not 
sufficient to meet the charges on the trust 
estate. To save the estate, it became 
necessary to borrow a large sum of money 
at a moderate rate of interest, and nego- 
tiations were entered into between the trus- 
tee, the co-adjutor, and certain financiers 
in England. On the 18th June 1897 a 
preliminary agreement was made between 
the trustee, Charles Augustus Verner, and 
Ogilvie, Gillanders & Co., to raise for pay- 
ment of the debts existing at the date of 
the settlement of the 12th July 1895 the 
sum of £ 1,60,000, and the equivalent in 
sterling of the Government revenue for a 
quarter of one year, to be secured by a 
trust deed vesting the Ramnad Zamindari 
freed from all incumbrances in trustees for 
debenture holders. This arrangement was 
not completed until the 13th of June 1899, 
on which date the trustee, with the privity 
and consent of the' co-adjutor and the Raja, 
executed a mortgage of the whole trust 
estate for the sum of £ 175,000, repayable 
by instalments with interest at the rate of 
5 per cent. The validity of this deed is not 
in question. Before its execution there 
were prolonged negotiations between the 
trustee and the intending lenders. Their 
Lordships recognize the difficulties which 
confronted the trustee and it was clearly of 
the first importance to obtain a large loan 
at a moderate rate of interest in order to 
pay off debts carrpng compound interest at 
the rate of 12 per cent. 

In the course of the negotiations for the I 
English loan the intending lenders required ' 
that the Baja should become a party to 
the deed, and that the allowances specified, 
in the voluntary deed should be expressly 
postponed to their security. It is contended 
on behalf of the appellant that in order to 
obtain the assent of the Raja, and the con- 
sent of the persona entitled to the paymo^i* I 
of allowances, it became necessary,*aii“ ^ 
was reasonable and prudent on the part ef 
the trustee, to agree to give a mortgftg® * 
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4 lakhs of rupees to the Raja on the security 
of a suitable portion of the Ramnad estate, 
such security being subsequent to the 
mortgage given for securing the repayment 
of the English loan. This proposal is con- 
tained in a letter from the trustee to the 
Raja on 25th April 1898. and on the same 
day the Raja wrote to the agents of the 
intending lenders informing them that in 
the event of their advancing to the trustee 
a loan on the agreed conditions he would 
agree that the lenders, or their nominees, 
should have a first charge upon the Ramnad 
Zamindari. and that no part of the margi- 
nally-noted allowance payable to him under 
the voluntary settlement should be paid 
in any year until all charges, that might be 
payable to the lenders under the present 
mortgage, had been paid in full, and that 
he undertook to execute in favour of the 
lenders or their nominees sucb documents 
as in their opinion might be necessary 
for carrying out the arrangements. The 
High Court of Madras have held that 


Msuming — without deciding — it to he wit; 
in the power of the trustee to create su< 
a charge on the trust estate, the pow 
was not exercised properly and rcasonal 
and in the interest of the estate. Th( 
Lordships concur in the conclusions of tl 
High Court. There is no safcisfacto 
evidence that the Raja would not ha' 
executed the English mortgage deed at 
consented to postpone his allowance wit 
out some payment or consideration. Tl 
counsel for the appellant was pressed 

before their Lordships ■ 
rrfer them to the evidence in support 
his proposition that the Raja would m 
haveassented to sign thedecd and postpoi 
ms allowance without receiving paymei 
or consideration. Their Lordships we 
oot referred to any sucb evidence and tl 
counsel for the appellant relied on a gencr 
s atement that the Raja was a difficu 
person for the trustee to influence. Apa 

payment or consideration it wi 
m the interest of the Raja that the iiiteni 
ing loan should be satisfactorily arrange 
and, m the absence of evidence, there 
no room for a presumption that he won 
not sign the deed, or would refuse to poa 
pone his allowance, without some payme 
or consideration. On the other hand, tl 
documents to which their Lordships ha' 
been referred do not support the contenti( 
put forward on behalf of the appellant. 


The preliminary agreement for the loan 
was signed on 18th June 1897. On the 
22nd Septemher 1897, the coadjutor, P. 
Chensal Rao, without whose assent the 
trustee had not the power to arrange the 
English loan, sent a telegram to Messrs. 
Lovelock and Lewes, Chartered Account- 
ants, acting on behalf of the lenders, that : — 
“the Raja consented to sign mortgage 
deed and Rs. 66,000 or possibly Rp. 76,000 
of the allowances can be postponed, letter 
follow.s.” A further telegram was sent 
on the 28th September 1897 explaining 
that the Raja was willing to give a charge 
upon the Zamindari free of the payment 
of allowances of Rs. 66,000 and possibly 
Rs. 76,000, and that this is what the co- 
adjutor meant by postponement. These 
telegrams were followed by a letter of 29th 
September 1897 in which the later telegram 
was confirmed, and the co-adjutor again 
states that the Raja is quite willing to do 
what Messrs. Lovelock and Lewes propose, 
namelv, to give a charge on the Zamindari 
free from the payment of Rs. 66,000, or 
possibly Rs. 76,000, out of the allowances 
of Rs. 1,30,000, referred to in the trust 
deed. The position taken up by the in- 
tending lenders on the question of the 
allowances is explained in a letter of 25tb 
November 1897 which was brought to the 
notice of the trustee, and to which the 
trustee refers in a letter of 24th December 
1897. It is stated that the intending 
lenders are prepared to proceed with the 
negotiations for the loan provided that 
all the allowances in favour of the Raja 
and the members of his family are post- 
poned to the security to be ghen to the 
debenture holders, both as regards the 
current payment required for the service 
of the loan and also in the event of the 
security having to be enforced. The con- 
sent of six members of the Raja’s family 
was not obtained to the postponement of 
the allowances, but the consent of the other 
allowance holders was accepted as sufficient 
after the intending lenders had obtained 
an opinion from Mr. Mayne that such 
consent was not required having regard to 
the terms of the trust deed. 

The material factor is that the letter 
written by the Raja on 25th April 1898, 
after receiving the promise of a payment 
or consideration of Rs. 4,00,000 Becurp(j 
by mortgage bond on a suitable portiojj 
of Ramnad Estate, does not give any 
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undertaking beyond that contained in the 
tele-^raras and letter of September 1897. 
Under these circumstances their Lordshqjs 
are of o pinion that the appellant has failed to 
prove the first step which is necessary to 
justify the placing of a charge of Rs. 1,00,000 
on the trust estate. 

In the second place the appellant has 
failed to establish that the consent of the 
allowance holders was required to enable 
tlie trustee to postpone their rights to the 
security of the debenture holders, or that 
the intending lenders would have pressed 
their objection if the legal position had 
been explained to them. This point was 
not argued at any length before their 
Lordships, though it was evidently a main 
point in the argument in the High Court. 
The relevant paragraphs of the voluntary 
settlement are 7, 23 and 21. In Paragraph 
23 the settlement sets out in the sixth 
place a trust to make payment of the al- 
lowances specified in the second schedule, 
but these allowances are placed for the 
purpoRo of payment after (in the fifth 
place) the specified debts and the interest 
on tile principal of such other debts and 
sums of money as shall be incurred or 
l)ccomo payable by tlie tru.steo for tlie 
l>urpose of paying off all or any of the said 
debts and sums of money, altliough under 
paragraph 21 Mie trustee is not bound to 
make the paymon+s in the order mentioned 
in the deed. Paragraph 7 provides that 
notwithstanding anything contained in the 
voluntary settlement, an assign for value 
in execution of those trusts should hold the 
estate or interest purporting to be conveyed 
or assigned to him, in the premises thereby 
assigned free and discharged of the trusts 
provisos, directions, and declarations there- 
in contained except, as otherwise expressly 
provided in such as.signment. The joint 
effect of sections 7 and 23 is that the trustee 
had power to place the loan security for 
the payment of the specified debts in priority 
to the allowance payments and that the 
assign for value would hold the estate or 
interest conveyed or assigned to him as- 
sured free and discharged of the trusts 
contained in the voluntary settlement 
except as otherwise expressly provided. 

Section 21, which provides that the trus- 
tee shall make the several payments under 
the voluntary settlement as and when the 
same shall be required, cannot be construed 
to curtail the discretion given to the trustee 


in paragraph 23. It is material to observe 
that the trustee in a telegram to the co-ad- 
jutor on I8th March 1898, said that he and 
the co-adjutor must point out TO the London 
people that under the trust deed they are 
empowered to attend to the payment of 
interest prior to payment of allowances. 
A similar opinion was expressed by Sir 
V. Bashyam Avvangar on 30th Juno 1898, 
and by Mr. Mayne on 20th September 
1898. The CWnsel for the appellant justi- 
fied the action of the trustee in giving 
consideration for the consent of the Raja 
to postponement, although such consent 
was not Icgallv required, on two grounds. 
In the first place he said that, apart from 
questions of strict right, the intending 
lenders insisted on the postponement of 
the specified allowances. The answer ia 
that, there is no evidence that the intending 
lenders would not have i ltered their atti- 
tude if the true legal position had been 
insisted on tliroughout the negotiations. 
They did alter it so far as regards six of 
the allowance holders, after obtaining the 
opinion of Mr. Alayne, In the second 
place it. was said that, although the trustee 
miglit have had the power to postpone the 
payment of allowances, he was justified 
in his aofion out of regard to the position 
of tlio Raja and his family, and his up- 
willingness to incur the ill-will of the BpJ* 
and of the other allowance holders, which 
he might have incurred if he had nsed his 
power without tlieir consent. Their Lord- 

ships cannot accept this explanation as 
justifyuig the trustee in placing a burden 

of Rs. -1,00,000 on the trust estate, or come 
to any other conclusion than that the 
trustee was not acting properly and reason- 
ably and in the interest of the trust estate 
when he undertook to give the mortgage 
bond, to that amount in favour of the Raja- 




iho next question is whether the 
ment of compromise of 16th January 1899, 
and the two mortgages of the 8th and 16th 
July 1899 can he supported if the promise to 
give the mortgage bond of Rs. 4,00,000, on 
th.j security of the trust estate is invalid as 
not being within the powers of the trustee. 
The recitals of the compromise deed recite 
the agreement with the Raja to give a 
mortgage bond for Rs. 4,00,000, on the 
trust estate, thus giving the appellant ful 


notice. Moreover the compromise 


deed 


is based, not on imposing a new charge ou 
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the trust estate, but on utilising the charge, 
already promised to the Raja. The deed 
carries out this proposal by providing [or 
the payment of certain sums to t lie appel- 
lant so soon as the English loan, is ol>tained 
and by giving as security a third mortgage 
on the trust estate, a first mortgage being 
executed to secure the English loan, and a 
second to secure the loan of Rs. 1,00,000 
t duo to another creditor. In other words the 
compromise deed assumes the validity of 
the agreement with the Raja and there is 
no evidence that tlie trustee or the co- 
adjutor had any intention, apart from the 
agreement with the Raja, to place an addi- 
tional charge in favour of the appellant on 
the trust estate. 

The mortgage of 6th July 1890 was exe- 
cuted in pursuance of the provision con- 
tained in the deed of compromise. The 
amount thereby secured was Rs. 4,73,143, 
withfurther interest thereon less the sum of 
Ks. 50,000 which the trustee agreed to pay 
in one week. Towards this sum the trustee 
paid to the appellant Rs. 20,000, and 
secured the balance by a mortgage on crops 
on the 13th July 1899. This is the second 
mortgage to which this appeal relates. 
On the second mortgage the appellant has 
received certain payments from the trustee 
‘ and has been ordered to repay the sums to 
the credit of the trust estate. It is impos- 
sible that these mortgages can bo regarded 
as valid and binding upon the properties 
therein comprised if the deed of compro- 
mise is not valid and their Lordships concur 
in the conclusion of the High Court botli 
as to the validity of the deed of compromise 
and of the two mortgages and as to the 
amount of the repayment ordered to be 

made by the appellant to the credit of the 
trust estate. 

If on other grounds the deed of compro- 
mise could be supported, it is invalid in 
not complying with the condition imposed 
by section 462 of the Code of Civil Ihocedure 
applicable when the comx)romise was made. 
One of the parties to the suit, was a minor, 
the Kaja’s son, the present appellant, and the 
trustee of the voluntary settlement was ap- 
pointed his guardian ad litem. Section 462 of 
the Code of Civil Procedure enacts “that no 
ae.xt friend or guardian for the suit shall, 
k Without the order of the Court, enter 
into any agreement or compromise 
on behalf of a minor, with reference 


to tlie suit in whicl» be acts as next friend or 
giiavdian.*’ In tlie ])rcsent case tho leave 
ot th.o Court was not obtained, and in tho 
absi iUM* (if such Icavit tlie oompromi.'.o can- 
not be supported. Their Lordships regard 
the provLion making it nectssary to oltiiin 
tho huive of thef’ouit as of great importance 
to protect tlie interests of a minor. It 
clcarlv applies to the compromise in questicn' 
ill tho present a[)]>eal. It may be uell to 
([uote t he language useil.by Lord i\[acnaghten 
in MditoJiMi' Lcl v. JfuInHath Singii (1). 

“ It is not- ^uflicient tliat llio terms of a 
compromise are before tho Court. Tltere 
ought to be evidence that tho attention ufi 
the Court was directly called to the fact 
that a minor w.^s a jiaity to the comjuomise, 
and it ought to be shown by an order on 
Xmtitior, or in some way not open to doubt, 
tliat the leave of the Co^trt was ol^tained.^’ 

Reference may also bo made to the more 
recent case of (tcntcshu Row v. lidjaiom 
Row (2). 

In the opinion of their Loidshijis these 
ax>pcals fail and should l>e dismissed wiili 
costs, and they will humbly advise His 

Majesty accordingly. 

D. D. Apiwuls dismissed. 

Solicitor for Appcilant.— Tiow^Us Crant. 

Soli', dorn for Respoodcrl. — Cliainuau, 
Walktr and Sluqdicrd. 


'^=A.I.R. 1915 Privy Council. 

(Fiiom Madras) 

17th November 1915. 

M 11ai,I>ANK, LoiU'S J*ARMOUK 

Wrkxbi'ky, Sir John Edge anii 
Mr. Ameer Aij. 

Vcti.{-(tt<tnar<ii/ava Pillay— Plaintifi— Ap- 
jicllant. 

v. 

Siihbrniiiitw.al and another — Defendants- 
Respondents. 

ihivy Council Ajjpoal No. 92 of 1913. 

** {n) Will — lievocation — Siibscqucjit 
(ion. 

An altcvnativo incoii-Histont siiuKcciucnt clisposi* 
tion which ia not valid orettectual in itself, does 
not rovoko an earlier di.sposition of tho same 
nronertv. Alexan'lcr v, AirA-pa/ncA; (1874)2 II. L. 
k 394 AppK IP- 39, g 2.J 

(1) [1900) 28 All. 68f:s533 I. A. 1 2t«4 C. L. J.8 

Bum. L. K. -189=* 10 C. . N. 89£es 
OO.C. 211=10 M. L. J. 201=3 A. L, .1. 7lu 
(T. U) 

(2) [iai3J 3G MacL 29u=l0 I. (J. ole=10 1. A., 
132 (P. U)- 
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iO) Jihula Law — Adoption — Power to adopt 
contained in prior Will — Second mil making no 
mention of such power — Power under earlier is 
unaffected. 

Where a testator authori^d by his will hie \nfe 
to adopt a son after his death and he made a second 
Will which was silent as to the power, 

that the power to adopt contained in the 
earlier will was unaffected. [P. 39, C. 2.] 

Robert Finlay and Dube — for Appellant. 

Dc Gruyiher and K. Brown — for Respond- 
ents. 

Lord Wrenbury. — At the date of the 
first testamentary instrument, m., the 8th 
September 1889, the testator, Vencatarama 
was sole surviving co-parcener of the pro- 
perty here in question. It was ancestral 
property, but a division had been effected, 
and of the testator’s divided share he Itad 
no co-parcener. He could, therefore, dis- 
pose of it. Under those circumstances he 
made a will dated the 8th September 1889 
which contained an appointment of his wife 
and his daughter to be executrices and for 
the present purpose consisted of two parts 
viz.y (1) a disposal of the property in a 
certain way, and (2) an aut hority to his 
widow in a certain event to take a son by 
adoption. 

He had, and it appears by the will that 
he had, nominated as his son Venkata- 
krishn<i, who was a son of his daughter 
Rajammal, but he had not completed the 
adoption. By his will he directed that if 
he should die before completing the adop- 
tion, Lis wife Subbammal should, after his 
death, complete the necessary ceremonies, 
and take the said grand-sou in adoption, and 
his will contained the following clause : 

“ In case any danger may happen to my grand- 
son, Chjranjeevi Venkatakrishna Pillay, duriiw 
the lifetime of my wife Subbammal who is one of 
my executrices, my wife Subbammal may accord- 
ing to her wishes take in adoption one of my afore- 
said daughter Bajammal’s sons, and *ivo mv 
properties to that son.” ^ 

An argument was tentatively put forward 
but was not pressed by the appellant s coun- 
sel that this document was not a will. Their 
Lordships can entertain no doubt that it 
was a will. It contained an appointment 
of executors, and (as has already been point- 
ed out) it was executed by a testator who 
at its date could dispose of the property of 
which he purported to dispose. 

On the 9th February 1890 the testator 
completed the adoption of Veukatukriehna. 
Another member of a co-parcenary thus 


entered the joint family, and when the 
testator subsequently died, the property was 
ancestr*'! property, of which he was not at 
that date competent to dispose. In this 
sense, and to this extent, the will of the 8th 
September 1889 became ineffectual. 

On the 21st March 1890 the testator exe- 
cuted another will. It contains a new 
appointment of executors. They are the 
two executors appointed by the will of the 
8th September 1889 and a third. It dis- 
closes on its face that the property of which 
it purports to dispose is ancestral, but 
nevertheless purports to dispose of it 
although at this date the testator had a co- 
parcener, and could not dispose of it. It 
contains in article (5) a gift that, in case 
Venkatakrishna shall happen to die at any 
time, his issues shall enjoy the property. 
It contains no words of revocation of the 
previous will ; is wholly silent as to adop- 
tion ; and does not refer in any way by 
revocation or otherwise to the clause in the 
will of the 6th September 1 889 set out above, 
which gave the widow a contingent power 
of adoption. 

On the 4th April 1890 the testator died. 
The will of the 8th September 1889 was not, 
and the will of the 21st March 1890 was, 
admitted to probate. On the 4th June 1891 
Venkatakrishna died. 

In 1893 the plaintiff in the pre.sent pro- 
ceedings being the brother of Vencatarama 
and thus reversionary heir to Venkat-a- 
krishna instituted a suit, and on the 20th 
November 1894 obtained a decree that the 
will of the 21st March 1890 was null and 
void, and inoperative according to Hindu 
lavv. This must have meant as regards the 
disposal of the ancestral property. 

In this state of facts the widow Subbam- 
mal, on the 13th August 1906, adopted the 
defendant Parthasarathi. 

The present suit is one instituted by 
Vencatanarayana, as reversionary heir of 
Venkatalrrishna, against Subbammal, the 
widow, and Parthasarathi, the son adopted 
by the widow, fox a declaration, that his 
adoption was illegal and invalid. 

The appellant advanced two contentions, 

(1) that the document of the 8th September 
1889 wasnot awiU— withthis theirLordships 
have dealt above — and (2) that if it was a 
will, it was revoked by the will of 3Ut 
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of March 1890, and that no power existed in 
the widow in 1906 to make an adoption. 

The appellant rests his case not upon any 
words in the will of 1890 revoking the will 
of 1889, for there are none, but upon such 
an inconsistency between the two wills as 
that the provisions of the earlier will cannot 
stand with the existence of the later will. 
It has already been pointed out that the 
will of 1889 consists of two parts, and 
assuming for the moment that the conten- 
tion is well founded as to the one part, viz., 
that which efiects a disposal of the property, 
it does not touch the other part, viz., that 
which gives a power to adopt. 


Whether the contention is well founded 
as regards the other part, oiz., that which 
effects the disposal of the property, turns 
upon the application of the doctrine of 
dependent rehtive revocation. This is 
really a question of intention. If by his 
will a testator gives property to A and by 
a codicil gives the same property to B, and 
if in the event it turns out that B cannot 
take it has to be ascertained from the 
language, of the testator as found in his 
testamentary documents whether he 
intended that the gift to A should be 
displaced altogether or that it should be 
displaced only in favour of B, and (if B 
cannot take) the gift to A should remain. 
H as in Tuf'per v, Tupper (1), the testator's 
language is that (1) he revokes the gift to 
A and (2) in lieu theieof he gives to B, 
it may well be that there is a revocation 
for all purposes. If, as iu Quinn v. Bailer 
(2), the donee of a power to charge does by 
his will charge with £ 4,000, to bo paid to A 
jnd £ 3,000, to be paid to B, C and D 
equally, and then by codicil revokes the 
’Segregate charge of £ 7,000, made by his 
will and charges with £ 7,000, for A, the 
charge in the will is no doubt gone for all 
purposes. If, as in Baler v. Story (3), A 
takes absolutely under the will, but under 
the codicil takes for life only with a gift over 
which fails, and there is an ultimate effec- 
tual residuary gift, it is difficult to find any 
room for a contention that the gift by will 
18 not gone altogether. But no one of these 
authorities is pertinent to the iiresent case. 
Alexander y, K irkpatrick (4), although a 

(1) U866]lKay and J 666e3 W.R 6lC«l 

/ON R.R. 311. 

( 2 ) [ 1808 ] 6 12 ^. 225 . 

us 147-31 LT. (n.8.) 631. 

H) (187412 tt L. 8o. 394. 


case upon two disposition.s, of wlijch ibe 
former contained a power ofrevocatif .n,and 
not upon two wills, contains a principle 
applicable in their Lordsliips’ opinion to the 
present case, viz., that an alternative in- 
consistent disposition which is not valid or 
effectual in itself does not revoke an earlier 
disposition of the same property. 

It is admitted that by the will of 1890 the 
testator could not give his ancestral proper- 
ties as he purported to do, but it is argued 
that from the fact that he purported so to 
give them there is to be inferred an intention 
that if he could not give them as he pur- 
ported to do in 1890 hi-s disposition in 1889 
should nevertheles.s be revoked and the 
argument goes beyond this to atiiim that 
not only di.sposition of property in 1889 
but also the independent provision confer- 
ring a power to adopt given in 1889 is in 
like manner revoked. Their Lordships do 
not accept either argument a.s well founded. 
The eft'ect of that which has taken place is 
that there are two testan\entary instru- 
ments. The later must no doubt prevail 
over the earlier, but the contingent power 
to adopt in the earlier instrument is un- 
affected by anything in the later. In their 
judgment it has been rightly held that on 
the 13th August 1906 the widow had the 
power of adoption which she exercised, and 
the plaintiff’s case fails. 

Their Lordships will humbly ad\dse His 
Majesty that the appeal fails and must be 
dismissed with costs. 

D.D. Appeal dismissed. 

Solicitor for Appellant — John Josselym 

Solicitor for Respondents — Douglas Grant. 


’^A.I.R. 1915 Privy Council. 

(From Allahabau) 

23rd November 1915. 

Viscount Haldane, Lords Parmoor and 
Wrenbuuy, Sir John Edge and 
Mr. Ameer Am. 

Seth Jawant R/ii — Plaintiff — Appellant. 

V. 

Secretary of State for India — Defendant — 
Bospondent. 

* Oontract — Contract defining rale for carrying 
material — Evidence as to rate for carrying aimilur 
material paid to other contractor or to same contractor 
under another contract is irrekvant. 

WTiero tho contract bctNVff.n canicr and con* 
lignor provides the rate for canning matetio 
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boloiigiiig to consignor, extrinsic evidence aa to 
tho rat© of payment allowed for tli© carriage of 
such material to another contractor, or to the same 
carrier under a different contract is irrelevant. 
LP. 40, 0. I.] 

De Gruijther and J . M, Parikh — for Appel- 
lant . 

//. Earle Pichards and O'Gornian — for 
Respondent. 
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Lord Parmoor. — The appellant, by a 
contract of the 15th August 1905, agreed 
to execute certain descriptions of work 
in accordance with specified conditions and 
in consideration of payment being made at 
the rate specified in a schedule. The Sche- 
dule was as follows : — 


Schedule of Rates, 


Description of work from Nagda, 


[Jaifc of calculation 


(Store Depot Site 
of work). 

Rate. 


(I) Carting P.W. material and 
stores by katcha road. 
Loading into carts and unload- 
ing at desdnatioD. 

(11) (op) Haulage, portable engine. . 


Rs. A. r. 

Per maund per mile . . 0 0 \\ 


Per maund 


0 0 1 


Per ton per mile . . 0 G 0 


(6) Loading, carting and un- Seven pies per raaiiud 
loading explosives (spe- per mile or part of 
cial) as per note at foot a mile. 


0 0 7 


of agreement. 


Remarks, 


Portable engines 
on their own 
wheels. 

See note at foot 
of agreement. 


The note referred to in the above schedule 
is as follows : — 

“N’ote for item (6) in rate column. Explosives 
and cement must be carried in accordance with 
special instructions to bo given by the Executive 
Engineer, Detonators must not be carried alon" 
with dynamite, but in separate carts, not more 
than four maunds of dynamite shall b© carried in 
one cart. Such consignments must be carried 
straight through with relays of bullocks in covered 
carts protected from the weather.” 

In fulfilment of his obligation under 
the contract, the plaintiff conveyed cement 
in bullock carts and claimed in respect of 
loading, carting, and unloading such cement, 
7 pies per maund per mile or part of a mile. 
The Subordinate Judge held that the sche- 
dule of rates was not an exhaustive one, and 
that the plaintiff should be allowed at the 
rate of 3 pies per maund per mile for cartinf' 
cement. The High Court overruled this 
decision, holding that tho contract was 
clear and that the plaintiff was not entitled 
to be paid at a higher rate than 1 J pies per 
maund per mile for carting cement. Their 
Lordships concur in the conclusion of the 
High Court that the rate of payment for the 
carting of cement is determined by the 


terms of the contract and depends on the 
construction of the schedule of rates and 
the note quoted above. It follows that 
extrinsic evidence as to the rate of payment 
allowed for the carriage of cemen*t to another 
contractor, or to the appellant under a 
different contract, is irrelevant, and their 
Lordships intimated during the hearing of 
the appeal ^hat they regarded such evidence 
as inadmissible. 

Cement is permanent-way material, and 
apart from the note the appellant would 
clearly be entitled tor carting cement at a 
payment of IJ pies per maund per mile, 
and 1 pie per maund for loading into carts 
and unloading at destinstion. Explosives 
come under a different head in the column 
of description of work, and for loading, 
carting, and unloading explosives, the 
appellant is entitled to payment at the rate 
of 7 pies per maund per mile or part of a 
mile. The contention of the appellant if* 

thsT^e -note ' plauBs uemeut in the uaiuir 
description as explosives, and that the 
appellant is entitled to be paid for loading, 
carting, and unloa din g cement at the rate 
of 7 pies per maund per mile or part of 
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a mile. Their Lordbiiips cannot accept this 
contention. The note does not fix the rate 
of payment, but the conditions oi carriage. 
The conditions \shich attach to the carriage 
of cement are not tho same as those which 
attach to thu carriage of explosives. It is 
true that both explosives and cement are 
to be carried under special instructions, 
and that the cartage of cement may conse- 
quently be more costly than the cartage of 
other permanent-way materials, but the 
rate of pies per maund per mile is fixed 
as an over-all price, and the fact that one 
article may be more costly to handle than 
another does not affect the question of 
the rate of payment under the terms of 
the contract. 

In the course of the argument it was 
said that if the appeal were dismissed the 
appellant might be deprived of his right to 
a payment of 1 pie per maund for loading 
cement into carts and unloading at destina- 
tion* Their Lordships have no doubt that, 
80 far as the work of loading the cement into 
carts and unloading at destination has been 
performed by the appellant, he is entitled to 
the rate of payment of 1 pie per maund, and 
that tho appellant should not be precluded 
from the opportunity of substantiating any 
claim which may be open to him under this 
head. In their opinion the amount, if any, 
due to the appellant under this head should 
be settled- between the parties, but unless 
it is 80 settled they re;>erve liberty to the 
appellant to apply in this suit to the Sub- 
ordinate Court to settle and determine the 
amount. Sir Earle Richards, who repre- 
sented the respondents, very properly under- 
took on behalf of his clients not to raise 
any technical difficulty^ Subject to the 
reservation of the above liberty to apply 
should it bo necessary, their Lordships will 
humbly advise His Majesty to dismiss the 
appeal with costs. 

Appeal dismissed. 

Solicitor for Appellant— E. Dalgado. 

Solicitor for Respmdent—The Solicitor, 
India Office. 


**A.I.R. 1915 Privy Council. 

(From Bombay.) 

26th November 1915. 

Visi-OLIXT HaLDANK, LoKHS PAR-MOOli AM) 

Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 


Nagindus Bhagivaudas—ViaitdiiX— Appel 
lant. 



Bachoo II ui'kissondas— Defendant — Res- 
ponduiit. 
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^ *{rt) Hutdu Ldu; — Succession — Adopted sov 
lakes less only in competition icifk 'Ubsiyutnlly bom 
TUiturul son of adopter. 

The doctrine aceordinu to uliieh an adopted «oii 
on partition takes only a rtdvieed share in the 
fan'.ily property a])])lics onl>’ in eases in ^\hieli the 
eonipetitioii is helMccn an ado])tcd son and^ u 
natural horn son of tho .same father. 4 Ca). 425 
not Api-r. 9 W. P. 423 Pc-f. [P. 42, C’. l.J 

* {b) JJindu Lau'— Adoption— Adopted son be- 
comes son of adopter for all purposes except murriaye 
a>ul coinjfetition beliveen h>in amt subsequent natural 
born son. 

Aecordiiu to Hindu law an a<lopled son betoini.s 
forall purposes the son of the fatlur b)‘ adoption. 
An adopted son succeeds not only lineally, hut 
collaterally, to the inheritanee of his relations by 
adoption, and also an udopfi<l son occupies the 
same position in the family of tho acioiter as a 
natural born Kon, cxcejit in a f(•^^ instancts uliicn 
arc aceiiratcP rli fined both inthcPatlaku Chaii- 
drika andtho Dattaka Mimansa. 'I hose cxcopted 
in.stanccs relate to marriaiic and to comjiotition 
between an adopted son and a subsequent ly born 
leaitiniatc son to the same father. 

3 Knapp 65 Foil. 8 Cal. 302 (PC.) and 10 Cal. 
232 (PC.) Kef. IP- ^4, 0. 2.J 

Roberts Finlay, De Gruyiher and Dmne-^ 

for Appellant. 

J. A. Clyde and Raikes^ for Respondent. 

Sir John Edge —The suit in which this 
ax>peal has arisen is one tor the partition of 
the joint family property of a family of 
Gnjerathi Hindus, of which the plaintiff 
by adoption and the defendant by birth arc 
the male members. The question in this 
api^eal is one as to the share in the joint 
family property to which the plaintiff is on 

partition entitled. 

The property in question belonged to a 
joint family, the male members of which were 
in 190C Bhug\\aDda3 Nagardas and Hurkis- 
sondas Nagardas, the two surviving sons of 
Nagardas Shobhagdas who had died in 1893. 
Hurkissondas Nagardas died on the 14th 
September 1900, leaving his wife surviving ; 
she was then pregnant, and the defendant, 
who was the posthumous child wae born on 
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the 18th Doecinber 1900. Bhugwandas 
Nagardas died childless on the 17th Decem- 
ber 1900, leaving his ^vidow surviving him ; 
ho had given to her an authority to adopt a 
son to him, and in pursuance of that autho- 
rity sho, on the 17th February 1901, adopted 
the plaintiff as a son to her deceased hus- 
band. The parties are governed by the 
Mitakshara, as altered or interpreted by the 
Vyavahara ilayukha. The plaintiff claimed 
that he was eutitled on partition to a moiety 
of the family property. On the other hand 
the defendant contended that the plaintiff, 
as an adopted son, was entitled to a reduced 
share only of the family property ; in 
support of that cuutention the defendant 
relied upon paragraphs 24 and 25 of section 
5 of the Dat‘-aka Chandrika as those para- 
graphs were construed and applied in the 
High Court at Calcutta by Markby and 
Prinsep JJ. in Rajhiihanund Doss v. Sadhu 
Churn Doss (1). 

This suit was tried in the High Court at 
Bombay by Macleod, J., who held that.the 
doctrine according to which an adopted 
son on partition takes only a reduced share 
in the family property applies only in cases 
in which the competition is between an 
adopted son and a natural born son of the 
same father (which is not the case here), 
and he gave the plaintiff a decree for an 
equal share. From that decree the defend- 
ant appealed. 

On appeal Sir Basil Scott, O.J., and 
Batchelor, J. holding, as their Lordships 
understand their judgment, that there is 
nothing in the Mitakshara which is inconsis- 
tent with paragraphs 24 and 25 of section 5 
of the DattakaChandriku as these paragraphs 
were construed by Markby and Prinsen 
JJ. in Ra;jhubanund Doss v. Sadhu Churn 
Doss (1 ), adopted thecoustruction of Markby 
and Prinsep JJ. of those paragraphs, and 
decided that the plaintiff as an adopted son 
was on partition entitled only to a reduced 
share in the family property. From their 
decree this appeal has been brought. 

The learned Judges of the High Court on 
the appeal from Macleod J. in this suit had 
before them Sutherland's translation of 
paragraphs 24 and 25 of section 5 of the 
Dattakt* ^^Chandrika, the translation of 
tho :!0 paragraphs which was relied upon by 
Markby and Prinsep, JJ. in Raghubanund 
Doss V. Sadhu Churn Doss (1), and a transla- 
tio n made by Sit Ramkrishna Bhaudarkar, 

Id (1878) i Cal. 426»3 O.UR. saiT 


which appears to have been accepted as 
correct by the parties to this suit. Suther- 
land’s translation was not a complete trans- 
lation of the Sanskrit text. The translation 
which was relied upon by Markl^y and 
Prinsep JJ. in Raghubanund Doss v. Sadhu 
Churn Doss (1), and is apparently accepted 
as a correct translation by Mr. Mayne in 
paragraph 169 of his Hindu Law and Usage, 
is as folio ws : — 

Paragraph 24 

“Therefore by the same relationship of brother 
and 80 forth, in virtue of which the real legitimate 
son would succeed to the estate of a brother or 
other kinsman, tlio adopted son of the same des- 
cription obtains hie duo share. And in the event 
of the ancestor having other sons, a grandson by 
adoption whose father is dead obtains the shai’e 
of an adopted son. here such son may not exist, 
the adopted son takes the whole estate even.” 
Paragraph 25: — 

“Since it is a restrictive rule that a grandson 
succeeds to the appropriate share of hie own father, 
the son given, where his adopter is the real legiti- 
mate sou of the paternal grand-father, is entitled 
to an ctjual share even with a paternal undo, 
who is also such description of son ; therefor© a 
grandson w'ho is an adopted son may (in all cases) 
inherit an equal share even with an untie. This must 
not be alleged (as a general rule). For there 
would be this discrepancy : whore the father of 
the grandson were an adopted son, he would re- 
ceive a fourth share ; but the grandson, if he were 
such son (of him) would receive an equal share 
(with an undo in the heritage of the grand-fat her). 
And accordingly, whatever share may be ostabh'sh- 
ed by law for a father of the same description as 
himself, to such appropriate share of his father 
does the individual in question {viz., the adopted 
son of one adopted) succeed. Thus, what had 
been advanced only is correct. The same rule 
is to be applied by inference to the great-grand- 
son also.” 

The translation wliich was made by Sir 
Ramkrishna Bhandarkar is as follows : — 

“ It should be understood by this that an adopt- 
ed son acquires the ownership wherever possiulu 
of his proper share by a relation similar to the 
relation, brotherhood, etc., by which a natural- 
born son acquires a right to the property of his 
brothers, etc., similarly, an adoptive grandson 
whose adopting father is dead acquires the owner- 
ship of the share proper for an adopted (son) when 
the owner of the property has got another son or 
other sons and of the whole when he has got no 
son or sons. It should not be argued that because 
a grandson is necessarily the owner of the share 
proper for his father, the taker (in adoption) of 
the adoptive son being a natural- bom son of the 
grand-father and entitled to a share equal to that 
of the undo similarly bom, the adoptive grandson 
should take a shore equal to that of the uncle; 
for it involves impropriety, inasmuch as the adopt- 
ed son gets one-fourth and the adoptive grandson 
an equal sharo. Therefore that share is proper 
for a son’s father which he woald get by law if be 
were of the same (adopted or lutnra)* 
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born) as the son. Tliis way should be followed 
in the case of great grandsons also.’* 

Their Lordships are not in a position to 
say which of those translations is the more 
literal translation, each is obscure, but in 
the opinion of their Lordships neither 
translation warrants any conclusion as to 
the meaning of the author of the Dattaka 
Chandrika other than that at which their 
Lordships have arrived. 

The author of the Dattaka Chandrika was 
in paragraphs 24 and 25 of section 5 of his 
commentary, relying upon the text of 
Vasishta according to which “ when a son 
has been adopted, if a legitimate son ho 
afterwards born, the given son shares a 
fourth p«krt.” The text of Vasishta is 
quoted by Nauda Pandita in paragraph 1 
of section 10 of the Dattaka Jlimansa, 
who added, “on the death of him (the 
naturally-born son) he (the adopted son) 
is entitled to the whole.” It is obvious that 
Vasishta and Nanda Pandita were referring 
to cases in which the competition would be 
between an adopted son and a naturall)’* 
born subsequent son of the same father, and 
Were not referring to cases in which on 
partition the competition would be between 
an adopted son of one member of a joint 
Hindu family and a naturally-born sou of 
another member of the family, as for 
instance a naturally-born son of a brother 
or a nephew of the adoptive father. 

The author of the Dattaka Chandrilta 
expressed hia views somewhat obscurely 
and confusedly in paragraphs 24 and 25 of 
section 5 of his commentary, but their 
Lordships consider that it is not difficult 
to ascertain what his moaning was. For the 
purposes of his commentary he paraphras- 

the text of Vasishta that “when a son has 
been adopted, if a legitimate son be after- 
wards born, the given son shares a fourth 
part,” and in paragraphs 24 and 25 of sec- 
tion 6 he illustrated the text of Vasishta, 
as he understood that text, by examples of 
its application. 

His meaning is that in cases of the distri- 
bution of family property by partition an 
aaop^d son stands exactly in the same 
position as he would stand if he were a 
nat^ally-born son of his adoptive father 
aubjeot to the qualification that if there be 
a competition between an adopted son 
and a subsequently born legitimate natural 
BOji of the same father, the adopted son 

share than be would take if he 
pad been a naturally -born legitimate son. 


The author of the Dattaka Chandrika, 
applying the well-established rule of Hindu 
law that a son takes no greater share than 
his father if a qualified person would have 
been entitled to, ilhistratedthe application of 
the principle of the te.xt of Vasishta by con- 
trasting the case of a competition between 
an adopted son of a naturally-born son and 
that naturally-born son’s naturally-born 
brother with the case of an adopted son of 
an adopted son competing with a naturally- 
born son of his adoptive father's adoptive 
father, in other w’ords his uncle through the 
adoption of his adoptive father. In the first 
case, as the author of the Dattaka 
Chandrika pointed out, the adopted son 
would take a share equal to that of his uncle 
by adoption ; in the latter case, as a son 
cannot take a greater share than his father 
would have been entitled to, the adopted son 
of an adopted son would take a less share 
than bis uncle by adoption who was a 
naturally-born member of the iandly, and 
who would have taken a greater share than 
his brother by adoption. 

As their Lordships construe paragraphs 
24 and 25 of section 5 of the Dattaka 
Chandrika those paragraphs are not in 
conflict with any principle of the Mitakshara 
or of the Vyavahara Mayukha, and they are 
consistent with the reference to the text 
of Vasishta in paragraph 1 of section 10 of 
the Dattaka Mimansa. To construe and 
apply those paragraphs as tliey were con- 
strued and applied by Markby and Prinsep, 
JJ. in Rayhtibanvnd Doss v. Sadliu Churn 
Doss (1) would bring them into conflict 
with what are now well-established principles 
of Hindu Law. The attention of Mi. 
Markby and Prinsep, JJ. in Raghuhanund 
Doss V. Sadhu Churn Doss (1), which wss 
decided by them in 1878, does not appear to 
have been drawn to the case of Tara Mokun 
Biittacharjee v. Knjpa Moyce Dehia (2) 
which came on appeal before the High 
Court at Calcutta in 1868. In that 
case Loch and Hobhouse, JJ. held that an 
adopted son took the full share which his 
adoptive father would have taken in the 
property of a deceased collateral relative of 
his adoptive father. In Tara Mohun Bhatta- 
charjee v. Eripa Moyee Dehia (2) the 
plaintiff by birth and the defendant by 
.^option were in equal relationship to the 
deceased collateral; their respective grand* 
fathers were the first cousins of the collateral 


(2) W.R Iga. 
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.uul tliuLt respective fathers were his first 
-• )tisins once removed. Loch and Hobhouse 
.1 J. were pressed in argument to put a con- 
traction upon paragraph 25 of section 5 of 
the Dattaka Chandrikha adverse to the 
claim of the adopted son, but they held that 
an adopted son is entitled to all the rights 
and privileges of a son of the body legiti- 
mately begotten, whore there is no such son 
subsequently born ; and that there was no 
reason why the plaintiff and the defendant 
in the suit before them should not each 
take the share to which their respective 
fathers were entitled. The parties to the suit 
which was in appeal before Loch and Hob- 
house, JJ. were governed by the law of 
t fie Dayabhaga, but that fact does not 
distinguish that case iu principle from 
tlie case which is now before this Board. 
'I'iie decision in Tam Mokun Bhuttacharjee 
V. Kfipa Moyce Dihia (2) was followed in 
ISSI bv HcDunell and Field JJ. in Dinonath 

V 

Muk^,rjee v. Gopal Churn Mukerjee (3) 
111 Raja v^ Siibbrtrayri (4) which was, 
however, a case relating to Sudras, Sir 
Charles Turner, O.J. and Muttusami Ayj’ar 
d. in 1883 doubted that paragraph 25 of 
si’ction 5 of the Dattaka Chaudrika had 
f)een correctly construed in Rayhuhanund 
Doss V. Sadhu Churn Doss (1). Their Lord- 
ships are not aware of any case in the 
High Court at Bombay before the i)rescnt 
suit came on appeal before that Court in 
which the construction of 3Iark)>y and 
IViusep JJ- of paragraphs 24 and 25 of 
section 5 of the Dattaka Chaiulrika has 
been adopted- 

Tn support of the judgment in the suit of 
the High Court at Bombay in appeal it was 
further contended before this Board on be- 
half of the defendant that the position of a 
member by adoption in a joint Hindu 
family and his iuterost in the joint family 
property are inferior to the position and 
interest of a member by birth of the family, 
and it was suggested that an adopted sou 
does not on his adoption become a coparce- 
ner in the joint family property. It was 
endeavoured to establish that proposition 
by reference to the place which was assigned 
by ATanu and ocher early authorities to tho 
twelve then possible sons of a Hindu. As 
to this contention it is sufficient to say that 
whatever maiy have been the position and 

(3) [1881] 8 Ca'. L.R. 57. 

(4) [1883]7 Mad. 25i‘ 


rights between themselves of such twelve 
sons in very remote times, all of these twelve 
sons, except the legitimately born and the 
adopted, are long since obsolete. A dis- 
cussion as to their rights and interests, even 
if they could, now be ascertained, would be 
beside the point and could throw no light on 
the construction of paragraphs 24 and 25 of 
section 5 of the Dattaka Chaudrika or upon 
the position and rights of an adopted son, 
Hindu law and customs havenot stood still, 
and what we are now concerned with is the 
j)osition at the present time of an adopted 
son in a Hindu xamily. As early as 1833 
this Board in Sumhoo Chunder C ho w dr y 
V. Nuraiui Dlhek (5) considered that 
according to Hindu law an adopted son 
becomes for all purpOi^cs the son of thej 
father by adoption. This Board in 
1881 in Pudma Gooinari Debt v. Court 
of Wards (G) approved of the decision 
of this Board in iiumboo Chunder Choivdnj 
V. Naraini Diheh (5) and held that an 
adopted son succeeds not only lineally, 
but collaterally, to the inheritance of his 
relations by adoption, and also that an 
adopted son occupies the same position in 
the family of the adopter as a natural born 
son, except in a few instances which are 
accurately defined both in the Dattaka 
Chaiiflrika and the Dattaka Mimanea. 
Those excepted instances relate to marriage 
and to competition between an adopted son 
and A subsequently burn Icyitiniate son to 
the same father. To the same eSeeb is the 
decision of this Board in Kali KomuV 
Mozumdar v. iJma Sunker Moitru (T). 
the last-mentioned case when it was before 
the Full Bench of tlie High Court at 
Calcutta, Boraesh Cliunder Mitter, J. held 
that — 


'According to liindu la.w, an adopted son 
occa|>ies t ho same position, and haij the sanie rights 
and privileges in the family of the adopter as the 
legitimate son, except in a few specified instance^ 
which have been clearly and carefully noted an 
defined by writers on the subject of adoption. Tho 
theory of adoption depends upon the principle of » 
complete severance of the child adopted from th® 
family in which he is born, both in respect to the 
paternal and the matornal line, and his comple 
substitution into the adopter’s family, as if ® 
were bom in it.” 


(5) [1835] 3 Knapp. I. 8uther, 25. (P.C.) 

(b) [1881] 8 Cat 302=8 I. A. 229=6 Ind. 
U8=d Sar. 285 (P. 0.). 

< ') 1 i 883 ] 1 0 Cal. 2 32= 1 0 1. A. 1 38= 1 3 C. L. B- 
379=4 Sar. 468=7 lud. Jur. 553 (P.C.) 



1915 Chuah Hooi V . Khaw Sim Bee (Stb Arthur Ohannell) Privy Council ^15 


With that statement as to tho Hindu law 
of adoption their Lordships agree. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and that the decree in appeal of the High 
Court at Bombay should be set aside and the 
decree of Mr. Justice Macleod should be 
restored. 


Tho respondent must pay the costs of this 
appeal and of the appeal in the High Court. 

D.D. Ap2)eal allowed. 

Solicitors for Appellant — Hughes and Sons, 

Solicitors for Hespoudenl — L<atteys and 
Hard. 


Sir Arthur Channel!. --This i.s 
from an order of the Court of Appeal of tl.e 
Supreme Court of the Straits Seltlenunts, 
dated 21st August 1911, wliereby it wns 
ordered that an action brought by ll;e 
Appellant in the Supi erne Court should be 
dismissed witlt costs. Thisoidcr in substance, 
although o]i different grounds, affiriiud the 
judgment of ]\fr. Justice Thoriitou before 
whom the cause had been tried so far as that 
judgment related to tiie matters in dispute 
in the Court of Appeal and here, one matter 
dealt with in the judgiuent below having 
been disposed of by a ero.ss-appcal allowed 
by consent. 


*A.I.R. 1915 Privy Council. 

(From Straits Settlements, Penang) 

9th March 1915. 

Lort> Dunedin, Sir George Farm ell and 
Sir Arthur Channell. 

('huuh Hooi Gnoh Neoh — Plaintiff — Ap- 
pellant. 



Khaw Sim Bee — Defendant — Respondent* 

* Bvident-e Act, S. 32 (6)~~Birth-fla7/ bool:.^ pre- 
pired for astrologiral purposes are adnrisdhle in 
evidence— Straits Settlements Ordinance {3 oflS93). 

Birth-day books which aro prepared in Straits 
Sottloments under a practice to make entries of 
dates of births, in order to obtain tho opinion of 
astrologers as to good or ill fortune are aclniissi- 
Me in evidence. 


The Straits Sottloments Ordinance Xo. 3 of 
lt^03 is identical so far at any rat; as tho sections 
material in such case are concerned withtholndian 
Evidence Act, and under it the birth-day books, 
>f the parol evidence concerning them was accept- 
ed, are admissible. ' [P. 47, C. I.] 

^^hore the parol evidence of tho appellant’s 
husband was held admissible under that Code to 
prove appellant’s age, 

//eW, that a prior affidavit by tho husband to 
the same effect was also admissible. [P. 47, C. 1.] 

* (6) Enidence Act, S. 115 — Minor accepting^ 
fifter becomtjuj major, dioinion of propeoiyby exC 
eutors ^in'/er willnf her avresior cannot challenge the 

of ter having dealt with the property got under 

tne partition. 


Whore a minor legatee accepted, after coniin*; 
the division of the property of the testator 
which was infaet made by independent arbitrators 
and she had valuable property allotted to lu-r 
which slui sold at a profit some time after 
^ he came of age, and it was only when the greater 
*if * she had received had been dissipated 

coniplainod about tho distribution. 
tieyl, that there was no more ground for re- 
part of tho arran"ement complained 
o *han there i.s for reopening the settlement 
generally^ [P 47^ c 2.1 


The action w’as brought by the Appellant, 
a married woman, for the administration of 
the estate of one Khaw ,Soo Chang, her great 
grand father (hereinafter ealled tho Testator) 
who had died possessed of considerable i*ro- 
perty at Penang in the Straits Sc-ttlemcnts 
and also at Renong in the Kingdom of Siam. 
By Ilia Will ho directed that Ids business 
should be carried on fur 16 years after his 
death (which took place on the 25th May 
1882) and that there should then he a distri- 
hution, and he gave to one of his sons Khaw 
Sim Ohuan, the grandfatlier of the Aiii>p 1 - 
lant, five-sixtieths of tlie residue. The Will 
contained a clause to the effect that it aiiv 
son should die in the Testotor's lifetime <n 
before the period of distribution, such son’.s 
share was to go to his issue. The Appellant's 
grandfather did so die, and she claims 
through him five-sixtieths of the residue. 
The Will is in several respects far from clear, 
and amongst other things tin translation of 
the clause under which the Appellant claims 
her grandfather’s share was in doubt ; pro- 
ceedings in Court were taken I 13 ’ originating 
summons before the present action, which 
resulted in a decision in the Appellant’s 
favour on the construction of this clause, 
and it is not now disputed that she did be- 
come entitled to the live-sixtieths of the 
residuary estate. This makes it unneces- 
sary to consider further the family pedigree. 

The estate of the Testator w'as not W(»un(] 
up at the end of 16 years, and so far as 
a 2 )])cars, the estate at Renong lias not I cen 
wound up yet, but the Penang propert v was 
in fact distributed in 1904. 

Tho Appellant, w'ho had been married to 
her present husband in December 1901, 
executed on the Ifiih January 1904 a power 
of attorney whereby amongst other things 
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she authorised her husband to represent her 
in all matters connected with the estate of 
the Testator and to execute deeds in her 
name. Her husband to some extent, at any 
rate, mve:iti-^atcd the accounts, and ulti- 
mately on the 18tli May 1904 executed a 
release to the executors. The estate had 
been divided into portions, and it had been 
arranged that the beneficiaries should draw 

> 7 

lots for the order of choice of the portions. 

The appellant was fortunate enough to 
get first choice and she, or her husband for 
her, chose, a lot including a valuable hotel 
which she afterwards sold for considerably 
more than it had been valued at in the 
apportionment. No complaint was made hv 
or on behalf of the appellant as to this distri- 
bution until the 1st September 1910 (after 
the sale of the hotel), hut the appellant had 
on the 25fch April 1908 commenced the pre- 
sent action for administration of the Testa- 
tor’s estate. She, however then complained 
only of the Renong estate not having been 
distributed, and in her first statement of 
claim she alleged that the executors had 
duly distributed the Penang property and 
that a release had been executed. 

On the 1st September 1910 she delivered 
an amended statement of claim alleging for 
the first time that she was under 21 years of 
age at the time of the execution by her of 
the power of attorney, and that by reason 
of her infancy she was not bound by it, or 
by the release executed on her behalf under 
it. She and her husband alleged that al- 
though they knew her age, they had only 
just discovered the legal effect of it, as there 
was a Chinese custom to treat a married 
woman who had borne a child, as the appel- 
lant had, as being of full legal capacity 
whatever her actual age. They also alleged 
that the husband had been induced'’ to 
execute the release by misrepresentations 
made to him by one of the executors, and 
that there had been wilful misconduct 
and breaches of trust in the administration. 

These allegations were denied by the 
respondents and the case went to trial 
before Thornton, J. The trial lasted nine 
days and there was a large body of 
evidence, the effect of which so far as now 
material, can be stated quite shortly. Ou 
the question of infancy the principal 
witness was the appellant’s grandmother 
who stated that the appellant was born 
on the 19th December 1885. She waa 


present at the birth, and gave as the 
reason for remembering the date that it 
was her first and only grandchild. 8he 
seemed not very accurate in her estimates 
of the periods which elapsed between 
various events of which she spoke. In 
particular she spoke of one period as ** seve- 
ral months *’ when if all her other statements 
of periods and the date of her grandchild’s 
birth were correct, the period described as 
several months must have been about four 
years. Two so-callcd birth day books, were 
produced, each of which contained an entry 
of the appellant’s birth at the date spoken 
to by the witness. The evidence showed a 
practice to make entries of dates of births, 
in hooks more or less of this character, in 
order to obtain the opinion of astrologers 
as to good or ill fortune, but one at least of 
the two books was of a somewhat suspici- 
ous character, and neither seems of very 
good Weight, 

The appellant’s husband also gave evi- 
dence as to his wife’s age, which obviously 
was in the nature of hearsay, and there was 
produced, and received in evidence, subject 
to an objection to its admission, which does 
not appear to have been afterwards argued 
or dealt with, an affidavit by the husband 
sworn on the 16th August 1902, in which he 
stated that his wife, the *^ppellant, was then 
a minor of the age of 17 years only, which of 
course corresponded with the date spoken 
to of her bii th. 

There was no evidence on the other side 
on this point of date of the appellant’s 
birth, and on this Thornton, J., found that 
the appellant bad proved that she was an 
infant in 1904. He found on the evidence 

before him that the alleged misrepresenta- 
tion was not proved, and ho held that not- 
withstanding her infancy, no ground was 
shown for disturbing the distribution of the 
'Penang property which had been made iu 
1904. He, how’ever, made an order as to 
the Renong property. The appellant ap- 
pealed to the Court of Appeal, and the 
respondents gave notice of a cross-appeal 
as to the Renong property, on the gronnd 
that the property was out of the jurisdiction 
of the Court and also on the merits, and the 
appellant consented to the cross-appeal 
being allowed. 

The Court of Appeal differed from the 
finding of Thornton, J., as to the infancy» 
holding that it was not satisfactorily proved. 
There is no contemporaneous note 
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reasons for the judgment of the Court of 
Appeal, but there is a note made by one of 
the Judges from his recollection about a 
year after the judgment Nvas delivered. The 
Judges seem to have considered that the 
judgment below was open to review on the 
question of fact on the ground, first, of 
wrong admission of evidence, and, secondl}', 
because the learned Judge skated his con- 
elusion without giving reasons in detail. 

The Board have a difficulty in holding 
these grounds to be sufficient for setting 
aside the finding of the Judge who had heard 
the witnesses. There does not seem to have 
been any evidence wrongly received. The 
objections go rather to the weight of the 
evidence than to its admissibility, and the 
learned Judge had expressly stated that ho 
relied little on the documents in question. 
The Strait Settlements Ordinance No. 3 of 
1893 is identical so far at any rate as the 
sections material in the present case are 
concerned with the Indian Evidence Act, 
and under it the birth-day books, if the 
parol-evidence concerning them was ac- 
cepted, appear clearly admissible. 

The parol evidence of the appellant’ii 
husband was also admissible under that 
Code. The affidavit could not have been 
admissible as a material document if tho 
deponent had not been called or if his parol 
^ evidence had not been admissible, but as he 
was called and his statement as to his wife’s 
age was admissible for what it was worth 
(which, of course, was very little), he could 
uot have been prevented from saying that 
he had sworn to the same date before the 
question now in issue arose, and that, of 
^urse, was tho materiality of the affidavit. 
The Board have not heard Counsel for the 
respondents on the question of the admis- 
sibility of evidence or on the proof of in- 
fancy generally, but if it had not been for 
the view they entertain on tho remaining 
questions, they must have done so, as they 
are not satisfied that the Court of Appeal 
was right in the reasons given for dismissing 
tne appeal to them. 

Thob Lordships, however, are of opinion 
that assuming the fact of infancy to be 
proved, the appellant failed to show suffi- 

lor re-opening the settlement 
of the Penang property, and in substance 
they a^ee with the judgment of Thornton, 

5 poiat, which was not gone into in 

the Court of Appeal, There can, of course, 
be no ratification by the infant after coming 


of age of the invalid power of attorney, hut 
the infant may have, and in their Lordships 
opinion, has after coming of age, adopted 
tjio (li\ ision of the property wliicli wan in fact ' 
made and made by indeperident ail.iira*! 
tors. She had valuable property allotted 
her under it, which she sdd at a profit 3omc( 
time after she came of age, and it was onl} ! 
when the greater part of what she had re-; 
ceived had i)een dissipated that she com-' 
plained. She has been acting throughout 
with her husband and has not complained 
of his act.s, and as pointed out by Thornton, 
J., if the infancy had been known, the hus- 
band would no doubt Imve been appointed 
guardian of his wife instead of attorney, 
and as guardian W’ould liave acted exactly 
as he did as attorney, 

It is impossible now for tho appellant to 
restore the property she has received, and a 
general rodbtribution of the property divid- 
ed could not possibly be ordered. In fact 
the appellant’s counsel did not argue Rtrong- 
ly for a general administration, but pressed 
this Board to mahe an order that the exe- 
cutors should account for profits they had 
made by carrying on the testator’s business 
under tho name of a company, or that they 
should be charged with some sum which in 
fact they had never received, for the good- 
will of the business taken over by the com- 
pany. Taking the translation which is on 
tho record of the Will of the Testator, a 
doubt arises as to whether the strict carrying 
out of tho testator’s directions in the 4th 
clause to “ stop ” the Penang business, and 
specifically divide the assets, W’ouid uot 
destroy any good-will, but it w'ould not be 
right to decide against the appellant’s con- 
tention on that ground, without some 
inquiry as to tho exact effect of the Chinese 
words used. The answer to the appellant's 
contention is that tho transaction under 
which the company w'as formed, without 
making any specific payment for good-will, 
was not concealed in any way, and was part 
of the settlement by which the appellant 
must be held bound. It does not appear 
how the good-will of the hotel which the 
appellant took was dealt with, but it is 
stated that the valuation of the hotel w'as a 
low one, and there is nothing to show that 
the distribution as a whole was an unfair 
•me. 

It appears to their Lordships that there 
is no more ground for re-opening the part of 
the arrangement now complained of than 


io Pnvy Council Jamal v. Moola Dawood Sons k Co. (Lord Wrknbcjry) 1915 


there is for re-opening the.settlcment gene- 
rallv*. 

Their Lordships will therefore humbly 
advise Ilis Majesty that the appeal should 
bo dismissed with costs. 

D.D. Appeal dismissed. 

Solicitors for Appellant — Rawle, Johnson 
& Co. 

Solicitors for Respondents — Loghborough, 
Gtidge. Nisbet & Drew. 

^^•^A.LR. 1915 Privy Council. 

(From Lower Burma) 

3rd November 1915, 

VisoouNT Haldane, Lord Wrenbury, 8ib 
John Edge and Mr. Ameer Ali. 

A. K. A. S, Janvd — Appellant,. 

V. 

Moola Dawood Sons and Co. — Bospondents 
Privy Council Appeal No. 70 of 1914. 

* * (n) Contract Act, S. 73 — Contract for nah 
by shares — Breach — Seller holding on to the shares 
after breach cannot recover difference below market 
price from purchaser. 

Ill a contract for sale of neuotiablo securities, 
if tho sollor holds on to the sliaros after the bivach, 
the speculation as to the way tho market will 
subsequently j^o is the speculation of tho seller, 
not of the buyer, and the seller cannot recover 
from tho buyer the loss below tho market price at 
fho date of the breach if the market falls, nor is 
lie liable to tho purchaser for the profit if the mar* 
Uet rises. 

* * (6) Contract Act, S. 73~Breach of con- 
tract— Plaintiff must take reasonable steps to mitigate 
loss — Loss is to be ascertained at the date of the 
breach— Plaintiff's action on the dale mitigating 
damages benefits defendant but not subsequently. 

A plaintiff who sues for damages for breach 
of contract of sale owes the duty of taking all 
reasonable steps to mitigate tho loss consequent 
upon tho breach and cannot claim as damat^cs 
any sum which is due to his own neglect. But 
the loss to bo ascertained is the loss at the date of 
the breach. If at the date the plaintiff could do 
something or did something which miti*rated the 
damage, the defendant is entitled to the benefit 
of It. But the fact that b^ reason of the loss of 
the contract which the defendant has failed to 
perform tho plaintiff obtains the benefit of another 
contract which is of valun to him, does not entitle 
the defendant to the benefit of the latter contract 

Lord Wrenbury.— Under six contract 
made at various dates between April and 
August 1911 the plaintiff (the appellant) 
was seller to the defendants of certain 23,600 
shares at prices amounting in the aggregate 
to Rs, 1,84,125-10. The date for delivery 
was the 30 th December 1911. The con- 


tract notes contained a term providing that 
in the event of the buyer not making pay- 
ment on the settlement day the seller should 
have the option of resellmg the shares by 
auction, and any loss arising should be re- 
coverable from the buyer. In some cases 
the words ran : “by auction at the Exchange 
at the next meeting,” etc. 

By tho 30th December the share had 
fallen largely in value. On that day the 
Vendor tendered the shares and asked pay- 
ment of the price, adding : 

“ Failing compliance with this request by to- 
day our client will be forced to sell tho said shares 
by public auction on or about the 2nd proximo, 
responsible for all losses sustained thereby.” 

The purchasers did not pay the sum de- 
manded. They set up a contention that the 
seller was indebted to them on another trans- 
action, and they sent cheques for the 
differential sum of Rs. 75,925-10, and called 
for a transfer of the shares. On the 2ud 
January 1912 the seller repudiated tho 
claim to a set-off, and repeated : 

“ We have now to give you notice that our 
client intends to re-sell these shares and to 
institute a suit against you for the recovery of 
any loss which may result from that course.” 

Tho purchasers stopped payment of the 
cheques, and nothing turns u 2 )on the fact 
that they were given. 

Negotiations ensued between the parties 
which extended to 26th February 1912. On 
that dtty the seller, by his agents, wrote to 
the purchasers a letter as follows ; — 

“ 71, Phayre Street, Rangoon, 
26th February 1912. 

“ Messrs. Moolla Dawood and Sons. 

“ Dear Sirs, 

“ We are instructed by Mr. A. K. A. S. Janiai 
that he has not hitherto taken any steps to enforce 
his claim against you for failing to pay for and 
take delivery of 23,600 shares in the JBritish Burma 
Petroleum Company. Limited, at your request, 
in order that this claim might, if possible, ke 
settled. It now appears that no active steps am 
being taken to settle -the matter bat that much 
time is being lost. Our client will therefore now 
proceed to enforce his rights bv suit unless the 
sum of Rs. 1,09,219*6 is paid to him by way of 
compensation before the end of this week. 

Tho amount claimed is arrived at by dediicti^ 

Rs. 74,906-4, tho value of 23,500 shares at 4 s. 3d., 

from Rs. I,84,125.I0,the agreed price of the aharea 

Yours faithfolly» „ 

Giles and Coltm*®* 

The 4«. 3d. a share there mentioned ww 
the market price of the shares on the SOtu 
December.. 
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On the 22nd March the seller commenced 
a suit to recover Ra. 1,09,218-12 as damages 
for breach measured by the difierence be- 
tween the contract price of the shares and 
their market price (4s. 3d. a share) on the 
date of the breauh, the 30th December 1911. 
This is (with a trifling variance) the same 
sum and arrived at in the same way as the 
Rs. 1,09,219-6 mentioned in the letter. 

Immediately after the letter of the 26th 
February, 1912, wc., on the 28th February, 
the seller commenced to make sal© of the 
shares. He sold them all at various dates 
from the 28th February onwaids. In one 
case the sale was at less than 4s. i>d. {viz., at 
4s.). In one case it was at 4s. 3d. in 
every other case it was at a higher price. 

The decision under appeal is one winch 
gives the purchaser the benefit of the in- 
creased prices which the shares realized, by 
giving him credit in reduction of the 
damages for the increased prices in fact 
realized over the market price at tlie 30th 
.December, the date of the breach. The 
appellant contends that this is wrong. 

Their Lordships will first deal with the 
contractual terms as to re-sale. Upon 
breach by the purchaser his contractual 
right to the shares fell to the ground. 
There arose a right to damages, and the 
stipulation in question was, in their Lord- 
ships* opinion, only a stij>ulation that the 
seller might, if he thought fit, liquidate the 
damages by ascertaining the value of the 
shares at the date of tlie breach by an auc- 
tion bale as specified. If the seller availed 
himself of that option he was not selling the 
purchaser’s shares, with a consequential 
obligation to account to him for the price, 
but was selling shares belonging to the seller 
which the purchaser ought to, but failed 
to take up and pay for in order to ascertain 
■what was the loss arising by reason of the 
purchaser not completing at the contract 
price. Their Lordships are unable to agree 
with the original Judge that the plainiilf’s 
letters of the 3Uth December and 2nd Jan- 
uary amounted to an election to take a 
measure of damages to be arrived at by a 
^-sale. Moreover, there never was any sale 
by auction under the option. Nothing 
^pon this provision as to re-sale. 

The question therefore is the general 
question and may be stated thus ; In a 
contract for sale of negotiable securities, is 
the measure of damages for breach the 
difference between the contract price and 

i0l5 P.C. 7*8. 


the market price at the date of the breach — 
with an obligation on the part of the seller 
to mitigate the damages by getting the best 
price he can at the date of the breach — or is 
the seller bound to reduce the damages, if 
he can, by subsequent sales at better prices 1 
If he is and if the purchaser is entitled to, 
the benefit of subsequent sales, it must also! 
be true that he must bear the burden of 
subsequent losses. The latter proposition! 
is in their Lordships' opinion impossible,! 
and the former is equally unsound. If the' 
seller holds on to the shares after the breach,' 
the speculation as to the way the market] 
will subsequently go is the specujaiion op 
the seller, not of the buyer, the seller cannot' 
recover from the buyer the loss below thei 
market price at the date of the breach ilj 
the market falls, nor is he liable to the pur- 
chaser for the profit if the market rises. 

It is uudoubied law that a plainiiff who 
sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss 
consequent upon the breach and cannot 
claim as damages any sum which is due to 
his own neglect. But the loss to be ascer- 
tained is the loss at the date oj the b/eueh. If 
at the date the plaintiff could do something 
or did something which mitigated the da- 
mage, the defendant is emitied to the 
benefit of it. iStan\Jorth v. Lyuii (1) is an 
illustration of this. But the lact that h) 
reason of the loss of the contract which the 
defendant has failed to periorm the piaintiL 
obtains the benefit ot another coniraci 
which is of value to him, does not cutitlb 
the defendant lu the benefit of the lattei 
contract : Yates v. Whyte (2), Bredburn 
v. Great Western Railway (b), Jebsen v. Bast 
and West India Dock (Jo. (IJ. 

The decision in Rodocanaehi v. Milhurn 
(fi) that market value at the date of the 
breach is the decisive element, was upheld 
in the House of Lords in Williams Bros. v. 
Ayius Ltd. (6). The bmsmh in Rodocuiiachi 
y. Milburn ^5) was breach by the seller to 

(1) [183U] 7 Bing, lbb—9 LJ. (O. S.) C.T. 
za»4 M. & K 33 K.K. 420. 

(2) (1838] 4 Bing (N. 8.) 272—7 L.J.C.P. 
li(>~5 Scot. 040—44 K.K. 708. 

(3) [1874] 10 Ex. 1 — 31 L.T. 464—44 L.J. 
Ex. I/— 23 W.K. 68. 

(4) [187S] lOC.P. 300—32 L.T. 32— 44 L.J. 
C.P, 181— 23 W.K. 624— 2 Aap. ALU 6U6. 

(6) [1886] 18 K.B.L). 67—66 LT. 694—66 
L.J.Q.B. 202 — 6 Asp. M.C. 100—36 
W.K. 241. 

te) [1914] A.C. 510— 110L.T. 865— 10 Com. 

,^Cas. 200-83 L.J.K.B. 715— 30.J.LK. 
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deliver, but in tiieir Lordships' opinion the 
proposition is equally- true where the breach 
is committed by the buyer, 

Fhe respondents further contend that 
sections 73 and 107 of the Indian Contract 
Act, or one of them, is in their favour. As 
regards section 107, their Lordships are 
unable to see that it has any application in 
the present case. It deals with cases in 
which a seller has a lien on goods or has 
stopped them in transitu. The section fol- 
lows upon sections dealing with those subject 
matters. The present case is not one which 
falls under either of those heads. The seller 
was and remained the legal holder of the 
shares. 

As regards section 73, it is but declaratory 
of the right to damages which has been 
discussed in the course of this judgment. 


Their Lordships fiud that upon the appeal 
the officiating Cliief Judge rested his judg- 
ment on a finding that the seller reduced 
his loss by selling the shares at a higher price 
than obtained at the date of the breach. 
This begs the question by assuming that loss 
meams loss generally, not loss at the date of 
the broach. The seller’s loss at the date of 
the breach was and remained the difference 
between contract price and market price at 
that date. When the buyer committed 
this breach, the seller remained entitled to 
the shares and became entitled to damages 
such as the law allows. The first of these 
two properties, viz., the shares he kept for a 
time and subsequently sold them in a risint' 
market. His pocket received benefit, but 
his loss at the date of the breach remained 
unaffected. 


*A.I.R. 1915 Privy Council. 

(From South Africa) 

20th July 1915. 

Viscount Haldane, Lords Dunedin and 

Sumner. 

British South Africa Co.— Plaintiffs— 
Appellants. 

V. 

Lennon, Lm— Defendants— Respondents. 

* (a) Tort — Negligence — Contributory negligence 
—Qoodn wrongly labelled by consignor— Plaintiff 
consignee s servant acting on the description of the 

labels.— Injury caused to plaintiff's cattle— Servant 
ts not guilty of contributory negligence. 

Where drums containing arsonit© of soda wore 
wrongly labelled by the consignor showing Jess 
quantity and the consignee’s servant on the faith 
of the iabeis inferred that only loss quantity was 
received by him, and that the balance of large 
quantity mentioned in telegrams received by him 
was on the way and consequontlv by the dip pre- 
pared by the servant, plaintiff consignee’s cattle 
were injured. 


Their Lordships will humbly advise His 
Majesty that this appeal ought to be allowed 
and the orders in the Original Court and in' 
the Appeal Court discharged, and judgment 
entered for the plaintiff according to his 
plaint, and that the respondents ought to 
pay the costs in the Courts below and of 
this appeal. 

Appeal allowed. 
Solicitors for the appe/^anf-Messrs. Arnold 

uc oons. 

Solicitors for the respondents— hi&maM & 

White. 


Held, that the servant was not guilty of contri- 

« ^^Pocting that the labels! 
^ firm, such os jonsignor was,, 

would be wrong or in not ascertaining by enquiring 
a the consignor’s office about the actual quantity i 
^ [P. 62, C. l.J 

i • Court can differ frmk 

Court'^^^^ tr'uth of evidence given in triijil 

f cases in which, in face of the irrt> 

ragable testimony of contemporary writteh 
communications or of a course of business, an 
appellate Tribunal may bring their knowledge of 
business to bear and say, confidently and 
rightly, that evidence given about them at the 
tnal cannot be true, be the trial Judge’s impres- 
sion of the witness what it may. [P. 61, C. 2.J 

Robert Finlay, C. H. Tredgold flnd 

Douglas (for H. Greerttoood ) — for Appel- 
lants, 

Leslie Scott and D. M. Hogg— tor Res- 
pondents. 

Lord Sumner. — The single question 
in this case is whether culpa was imputable 
to the plaintiffs either in causing the damage 
sued for jointly with the defendants’ culpa 
or in failing to avert the consequences of the 
defendants’ culpa by the exercise of reason- 
able care. It has throughout been spoken 
of as contributory negligence to be tested 
by the English decisions. Whatever differ- 
ence there may be in general between the 
English doctrine of contributory negligence 
and the Roman-Dutch doctrine of culpa, 
no confusion arises here from speaking of the 
one in terms of the ather. 
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By a majority, the Supreme Court of 
South Africa held that Harringt on ought to 
have understood from, the telegrams, that 
he had received all the drums sent and 
that they contain cwts. of Arsenite of 
Soda ; that he was accordingly negligent 
in acting on the assumption that they only 
contained 93^ lbs. of Arsenite of Soda, the 
labels notwitlistanding ; and that his state- 
ment, that he thought cwts. had only 
been sent ofi, and had not yet been delivered 
to him was an after-thought and an untruth. 
Mr. Justice Solomon adds as an alternative 
view that even if Harrington’s explanation 
Were true his conduct was nevertheless 
careless, and that he ought not to have 
mixed and used the dip till he had obtained 
explanation from Messrs. Lennon, since 
“ A telegram to Lennous would have clearer* 
up the matter in a day.” A further ana 
apparently a fresh argument was advanced 
at their Lordships’ Bar in the form of a 
dilemma first, that Harrington was careless, 
as above stated: and secondly, if he was 
not, it was said that the appellauts’ ” Farms” 
office at Salisbury was, because the officials 
there ought to have understood from Harr- 
uigton’s telegram what had occurred, and by 
applying to Messrs. Lennon at once could 
have cleared up the matter in time. 

As to Harrington’s negligence, it is to 
be observed that the question was one 
exceedingly personal to himself. The reason- 
ableness of his conduct, under the circum- 
stances, was Very much dependent upon 
what he knew, thought and believed on 
September 11, when he mixed the clip, and 
^ September 12th, when he had it used. 
He may have been stupid, but 110 case was 
really made that, being what he was, he 
ought not to have been employed. His 
judgment may have been honestly at fault, 
ut that alone would be no defence. If a 
man of ordinary care, standing in his place, 
rj* u read the telegrams as he says 
at he did, have believed in the explanation 
m whioh he says that ho believed, and would 
eroupon have acted as he acted, and if 
oI his reading of the telegrams 
o of his belief in the explanation of them 
6 rue then the conclusion of fact that he 
as not guilty of negligence was fully 
supported by the evidence and as right. 

was examined and cross 

exammed at length. If he gave a flippant 
answer or two, the Trial Judge was best able 


to decide how far that impaired tlie fjencTal 
value of his es’idence. In rejecting liarring- 
tou’s explanation of his understanding of 
the telegrams, Mr. Justice Solomon observe.^ 
that “ nowhere does he state that at the 
time of the occurrence he believed that thn 
was the true explanation.” There appears 
to be some oversight here ; for from the 
evidence, Harrington clearly meant to say 
ihat when he mixed tlio dip he believed 
that the drums sent had not all been deliver- 
ed, and so the Trial Judge took it. 

Their Lordships are far from saying 
that this conclusion was binding upon the 
Court of Appeal. There are cases in 
which, in face of the irrefragable testimony 
of contemporary written communications j 
or of a course of business, an Appellate 
Tribunal may bring their knowledge of; 
Ufe^and business to bear and say, confi-; 
dently and rightly, that evidence giveii 
about them at the trial cannot be true, be 
the Trial Judge’s impression of the witness 
what it may. The present, however, is by 
no means such a case. The telegrams which 
Harrington received state tliat 5j cwts. 
of Arsenite of soda had been despatched 
in two lots. They do not say in how many 
drums this quantity was contained. Nicely 
scrutinised, they might dirclosc that it was 
contained in eleven drums, the very num- 
ber which Harrington had in band, and, 
‘hereforc, that it had all been delhered to 
him ; but tliis riddle was by no means 
))laiD for a stockman to read. South 
Africa is familiar with two tons — the ton 
avoirdupois and the metric ton — and under 
the names of the “long” hundred weight 
and the short” it enjoys two standards 
of weight. Unfortunately, not only is 
each called a hundredweight and its moiety 
half a hundredweight, but people write 
50 lbs. when they mean 68 lbs. This was 
done in the Salisbury office telegram of 
September 9, but no one has suggested 
that this was negligence or that it afiected 
the cause of action. Accordingly, if 
Harrington waste identify the eleven drums, 
weighing 616 lbs., which were in his bands, 
with the unspecified number of drums 
containing the quantity of arsenite of soda 
mentioned in the telegram, he had to divine 
that in the expression “ one 50 lbs. the other 
6 cwts.”, the hundredweights were ” long ” 
though the half hundredweight appeared 
to be, and really might be “short,” and 
that the half .hundredweight really wa^ 
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“ long ” though it was expressed as “ short.’* 
So understood, the telegram certainly told 
him that 616lbs. had been sent, and blhlbs. 
was the quantity which he had receded. 
If, however, the 5 cwts. were “ shore ” 
hundredweights, as the 5U lbs, appeared to 
be a “short” half hundredweights, all 
that had been sent was 55U lbs. and then at 8J 
lbs. of arsenite of soda to the drum, which he 
said he believed to be the case on the faith 
of the label, a large quantity must have 
been still on the way. Probably he went 
through no particular znental process, but 
simply accepted the explanation which 
occurred to him. That would bo neither 
astonishing nor careless in itself. Certainly 
such telegrams are not so clear and convin- 
cing as to warrant the conclusion that 
Harrington could not have been truthful, 
and that he had deceived the Trial Judge. 

The alternative suggestion that an enquiry 
of Messrs. Lennon would have been a quick 
and certain way of solving the puzzle, 
depends on whether Harrington or the 
Salisbury office made it, and on Messrs. 
Lennon’s willingness and ability to give the 
correct answer when applied to. When 
a claim was made for the loss against 
Messrs. Lennon, based on an allegation 
of negligence in labelling the drums, twenty- 
three days elapsed before they admitted, 
and then as to one drum only, that one 
of out staff inadvertently placed a label 
properly belonging to an bj lbs, tin on the 
56 lbs, drum,” at the same tinie charging 
Harrington with gross carelessness or in- 
capacity. There is certainly nothing here 
to show much willingness on their part to 
admit an error on September 11 even 
if they then knew of it-. Even down to 
December 16, Messrs. Lennon confined 
their admission of error to one drum, disput- 
ing that any error could be proved as to the 
other ten. Though the defendant’s servants 
were carefuUy asked if any enquiry about 
the label had been made of them before the 
cattle were dipped, they were equally 
carefully not asked whether, if an enquiry 
had been made, they could and would have 
cleared up the mystery then. Owen, the 
egregious person who committed this blun- 
der, was never asked to say that upon 
enquiry from outside he would have made r 
qlean breaat of what had done. It is 
true that the Trial Ju^e ^ys “ an enquiry 
Wpuld almost imu^ediately in a few minutes 
if they had sent a man down to Lennon 


have elicited the fact that these drums 
were wrongly labelled.” This, however, 
rests on nothmg in the evidence, and is true 
only if it be assumed that the enquiry 
would have reached Owen and that Owen 
would have confessed what he had done. 
In their Lordships’ opinion this point, as 
a ground for finding negligence against 
Harrington himself, has no foundation, 
for it was never suggested that he should 
have disregarded the regular routine and 
have telegraphed to any one but the 
‘ Farms ’ office ; and as regards the officials 
there it is only a plausible speculation, 
which is not really supported by any sub- 
stantial evidence. 

ft ought to be remembered throughout 
this case that, admittedly, Messrs. Lennon’s 
reputation in their business is high, and that 
their clerk’s blunder was as extraordinary 
as it was unpardonable. Persons in Harr- 
ington s position, or in the position of the 
officials at Salisbury, were warranted in 
putting great faith in the correctness of the 
labels under which Messrs. Lennon sent 
out their goods, and, however they might be 
perplexed by the discrepancy between the 
label and the weight of the drum, could not 
bo reasonably expected either to hit do 
the true explanation of it or to hold their 
hands or fear that a description proceedi^fi 
from so respectable a firm might yet b*! 
so grossly erroneous. If no such idea 
occurred to them, they cannot be stamped 
as negligent in consequence. Harrington 
was pre-occupied, and not uuieMonanly, 
by the fear that he had not arsenite of soda 
enough, not that the label was false or that 
he had far too much. His duty was to 
make and use a dip with the arsenite of soda 
ordered by the (Salisbury office and sent in 
by Messr*. Lennon. If the dip was too 
Weak, it might not kill all the ticks, but, at 
any rate, it would not kill any cattle. Why 
should he be expected to divine that, on 
the contrary, thanks to the defendants 
fault, his dip was too strong and his sur- 
mises Were mistaken ? After careful exa- 
mination of the evidence their Lordship® 
have been unable to avoid the conclusion 
that the decision of the Trial Judge was not 
reasonably open to exception, and that there 
Was no sufficient ground for interfeiing i 

with it, and they will humbly advise His > 

Majesty that it should be restored, and the 1 
judgment appealed against should be J 
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.reversed and the present appeal should he 
allowed, with costs here and below. 


Appeal allowed. 

Solicitors for Appellants — Coward and 

Hawkslev, Sons and Chance. 

•0 * 

Solicitors for Ttespondent<i . — Slaughter and 
May, 


**A.1.R. 1915 Privy Council. 


(From Canada) 


20th April 1915. 

Viscount Haldane, Lords Dunedin and 
Parmoor, Sir George Farwell and 
Sir Arthur Channell. 

Grand Trunk Railway Co. of Canada — 
Defendants — Appellants. 

V. 

Alheri Nelson Robinson — Plaintiff — Res- 
pondent. 

(a) Hailwoy Act (Caitada) Sc. 284 and 310 — 
(Jonlracl restricting liability for carriage must be 
(Approved hy Railway Board — If approved Com- 

parties can contract for complete freedom from liabi- 

litf, 

Apart from statute a carrier is liable in Canada, 
in Eni?land, for injury arising from negligence* 
m tho execution of the contract to carry, unless 
be has effiectively stipnlatod that ho shall be free 
from such liability. The freedom so to stipulate 
has been restricted in Canada by tho Railway 
Act, Under S. .^10 no contract restricting liability 
for carriage is to be valid unless it is of a kind 
approved by the Railway Roard. Under the .Act 
^ho coinpanios are, by S, 284, put under a cciiera! 
obligation to carry and deliver with due care and 
diligence, and any one aggrieved by a breach of 
♦ms duty is to have a right of action, from which 
tno companies are not to b*) relieved by any notice, 
condition, or declaration of the damage arising 
rom negligence or omission. This right is ex- 
presierl by the section to bo given “subject to 
this Whore, under S, 340 and the other 

section-s which deal with special tariffs, forms of 
limiting liability have been approved 
*u and tho conditions for making 

hem binding have been duly complied vith, 
e companies are enabled in such cases to con* 
ract for complete freedom from llabiUtv for 
noRhgonce. fp. 54 , c. 1 .] 

^\^^'}‘^y--^eneral duly to carry paeaen- 
7 ' , fte auperseded by special con- 

*3 company from all liability- Such 

rarthaato be assented to i>y the paaserxger either 
through agent who is then bound by the. 
e ms printed on (lie tielcet or pass offered to him. 

' II* V- ^ has entered a train on a mere 

permission from a railway company 
I hout more, and he receives injury in an acei- 
ent caused by the neglicence of its servants, the 
company is liable for damages for breach of a 
general duty to exercise care. But this general 


duty may, subject to such statutory restrictions, 
be superseded by a specific contract, which ma}' 
cither enlarge, diminish, or exclude it. Tf the law 
authorises it, .such a contract cannot bo pronounc- 
ed to be unreasonable. The specific contract, 
with its incidents, either cxprcssca or attached by 
l.'iw, becomes in such a case the only measure of 
the duties between the ]>arties, and the pl.aintiff 
cannot by any device of form get more than the 
contract allows him. ( 2 ) W'here any such contract 
is made, the railway must discharge the burden of 
proving that the passenger assented to the special 
contract. This he may be shown to have done 
either in person or through tho agency of another. 
Such agency will bo held to have been established 
when hois shown to have autlioriscd antecedentlv 

to 

or bv wavof ratification the making of the contract 
under circumstances in which he must be taken 
to have left cver\'thing to his agent. If the agent 
has himself not taken the trouble f oread the terms 
of the contract propo.oed by tho company in the 
ticket or pass offered, and yet knew that there 
was something written or printed on it which miglit 
contain coalitions, iti.s not the company that w’ill 
suffer by the agent's want of care. The agent will, 
in the absence of something misleading done by 
the company, be bound, and his principal will br 
bound through him. To hold otherwise w ould be 
to depart from the general principle of necessity 
recognised in other business transactions, and to 
render it impracticable for railway companies to 
make arrangements for travellers and consignors 
without delay and inconvenience to t hose who deal 
with them. fP. Sfi, C. 2. andP. 66 , C. 1.] 

L. L. McCorOry and R. F. Spance—ior 

Appellants. 

R. Younyer and T. H. Wills Chitty— 
for Respondents. 

Viscount Haldane.— Tho question raised 
in this appeal relates to the right of the 
respondent, who was plaintiff in on action 
in the High Court of .Tusti'ce for Ontario, 
to recover damages against the appellants 
for injuries suffered by him in an accident 
on the. appellants’ railway. He was travel- 
ling in charge of a horse consigned under 
what is known as a ‘‘Live-stock special 
contract,” in a form authorised hy the 
Railway Commissioners for Canada. The 
terms of the contract purported to relieve 
the appellants from liability for injuries 
arising from accident, even where caused by 
negligence, to a person travelling with the 
live-stock, in case be bad been permitted 
to travel at less than full fare. 

The course of the litigation disclosed 
much difference of judicial opinion. The 
Court of first instance decided in favour of 
the respondent. The Court of Appeal for 
Ontario by a majority (Garrow, Maclarep 
and Meridith, J. J. A.) reversed this decision, 
Magee and Lennox, J.J.A., dissenting. 
There was an appeal to the Supreme Court 
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of Canada, and in that Court, by a majority 
(Davies, Idington, Duff, Anglin, and Bro- 
deur, JJ., the Chief Justice dissenting), 
the judgment of the Court of Appeal for 
Ontario was reversed. On an application 
for special leave to appeal to the King in 
Council this Board thought fit, in view of the 
importance of the question raised, to recom- 
mend that special leave should be given, 
but, in the circumstances, only on the 
terms that the appellants should, whatever 
the result of the appeal might be, pay the 
whole costs of this appeal as between 
solicitor and client. 

Before adverting to the facts out of which 
the litigation arose, it will be convenient 
to refer to certain provisions of the Railway 
Act of Canada. Apart from statute a 
icarrier is liable in Canada, as in England, for 
injury arising from negligence in the execu- 
tion of the contract to carry, unless he has 
effectively stipulated that he shall be free 
from isuch liability. The freedom so to 
stipulate has been restricted in Canada by 
the Railway Act. Under s. 340 no contract 
restricting liability for carriage is to be 
valid unless it is of a kind approved by the 
Railway Board, which is empowered to 
determine the extent to which such liability 
may be impaired, restricted, or limited, 
and generally to prescribe by regulation 
the terms and conditions under which 
any trafi&c may be carried. Standard and 
special freight tariffs are to be filed with the 
Board and to be subject to its approval, and 
are to be published, and made open to the 
inspection of the public at the railwav 
'companies’ stations and offices. Under the 
Act the companies are, by S. 284, put under 
a general obligation to carry and deliver 
with due care and diligence, and any one 
aggrieved by a breach of this duty is to have 
a right of action, from which the" companies 
are not to be relieved by any notice, condi- 
tion, or declaration if the damage arises 
from negligence or omission. It is, however, 
to be observed that this right is expressed 
by the section to be given “ subject to this 
Act.” Their Lordships think that where, 
under S. 340 and the other sections which 
deal with special tariffs, forms of stipulation 
limiting liability have been approved by 
the Board, and the conditions for making 
them binding have been duly complied with, 
the companies are enabled in such cases to 
contract for complete freedom from liabilitv 
for negligence. 


In 1904 the Board approved a form of 

live-stock special contract, and the order 
approving it was duly published. The 
appellants adopted this form, and so far 
as appears, have complied withthe conditions 
described for its use. It is out of a contract 
in the approved form that the present ques- 
tion arises. 

The facts of the case are shortly as follows : 
— The respondent lives in the town of 
South River, in Ontario. He undertook 
to Dr. MeCombe, who resides in that town, 
to go to Milverton and bring back a horse 
by rail from there. Dr. MeCombe had 
arranged with Dr. Parker of Milverton, to 
buy the horse for him. When the Respon- 
dent arrived at Milverton, he went with 
Dr. Parker to see the horse, and it was 
thereafter brought to the appellants’ 
siding to be put on one of their cars under 
arrangements made by Dr. Parker with their 
local agent. The Respondent and Dr, 
Parker placed the horse in the car. 
Dr. Parker had originally been under the 
impression that the horse could travel 
without any one accompanying it, but he 
had been informed by the agent that, for a 
long journey, it must be accompanied by 
some one. Arrangements had therefore 
to be made between Dr. MeCombe, Dr* 
Parker, and the respondent that the latt®^ 
should travel with the horse. After putting ; 
it on the train Dr. Parker went with the 
respondent to the agent’s office, and Dr* , 
Parker and the Agent signed a contract , 
in the presence of the respondent. Dr* 
Parker folded it up and said that he should 
send it to Dr. MeCombe by mail, but the 
agent told him in the Respondent’s hearing i 
to give it to the latter to carry with him w | 
it showed that he was travelling with the ^ 
horse. The document was accepted by j 
Dr. Parker, but ho did not think it necessary 
to take the trouble of reading it through. j 
The respondent himself did not read it, 
but simply put it in his pocket, where it 
remained till some time after the accident 
when he gave it to Dr. MeCombe. Th® 
officials on the train appear to have recogm- 
sed the respondent, who looked after 
the horse, as the person travelling with it. 

He was not asked for any ticket or fare, j® I 
the course of the jouney there was a colh- i 
sion due to the negligence of the appellants 
servants and the respondent was injured. ^ 

The case was heard before Latchford, J*, j 
and a jury. There was no dispute as to the j 
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negligence, and the only question left, to the 
jniy, was the amount of the damages. 
These, the verdict assessed at '3,000 
dollars. The learned Judge afterwards 
gave judgment for the respondent. In 
order to appreciate the significance of what 
he decided, it is necesoary to turn to the 
terms of the special contract. 

This, as has alreadv been stated, was 
substantially in the form prescribed by the 
Railwav Board. It was expressed to be 
made between the appellants and Br. 
Parker. It acknowledged the receipt from 
him of a horse which the appellants under- 
took to transport to South River on the 
terms that their liability in respect of the 
horse should he restricted to e specified 
amount, in consideration of a rate lower 
than the fall rate being agreed on. It went 
on to provide, as one of the stipulations on 
its face, that, in case the appellants should 
grant to the shipper, or any nominee of the 
shipper, a pass or privilege at less than full 
fare to ride in the train on which the horse 
was being carried, for the purpose of taking 
cafe of it while, in transit and at the 
owner’s risk as before mentioned, then as 
to overy person so travelling on such pass 
or reduced fare, the appellants were to be 
entirely free from liability in respect of his 
death, injury, or damage, whether it was 
caused by the negligence of the appellants, 
OP their servants, employees, or otherwise 
howsoever. The contract concluded with a 
declaration, signed by Br. Parker as shipper, 
that he fully underotood its meaning. Across 
it was printed in red ink, ** Read this special 
contract.’* On the margin was put, “Pass 
man in charge ‘ half fare’ The document 
thus contained the authority to travel for 
the man as well as the horse. The practice 
was for the railway companies in such cases 
to obtain payment from the consignee on 
delivery, and Br. MeComhe some days sub- 
sequently paid the appellants the amount 
of the freight, including the half-fare for the 

respondent. 

These being the material facts, the learned 
Ju^e held that the respondent was not 
debarred from what he called his common 
law right. Any other view, he said, appea- 
red to him to imply that hv a contract to 
which be was not a party and of the terms 
of which he had no knowledge, his right to 
be carried without negligence was taken 
away. The Court of Appeal for Ontario 
by a majority reversed this judgment, 


on the ground that a contract excluding 
Hahility even for negligence had been made 
and was binding on the respondent. Their 
judgment was, however, overruled by a 
majority in the Supreme Court of Canada, 
who held that although the language of 
the contract purported to exempt the 
appellants from their liability', it did not 
contain the real terms on which the Res- 
pondent travelled in the train which met 
with the accident. 

It is obvious that the question on which 
this appeal turns is one as to the terms 
on which the Respondent was accepted by 
the appellants as a passenger. 

There are some principles of general 
application which it is necessary to hear in 
mind in approaching the consideration of 
this question. If a passenger has entered a 
train on a mere invitation or permission 
from a railway company without more, and 
he receives injury in an accident caused by 
the negligence of its servants, the oompany 
is liable for damages for breach of a general, 
duty to exercise care. Such a breach can 
be regarded as one either of an implied 
contract, or of a duty imposed by the 
general law, and in the latter case as in form 
a tort. But. in cither view, this genera] 
duty may, suhiext to such statutory restric- 
tions, as exist in Canada and in England in 
different ways, he superseded by a specific 
contract, which may either enlarge, diminish, 

or exclude it. If the law authorises it, 
such a contract cannot he pronounced to 
be unreasonable, by a Court of Justice. 
The specific contract, with its incidents, 
either expressed or attached by law, be- 
comes in such a case the only measure of the 
duties between the parties, and the plaintiff 
cannot by any device of form get more than 
the contract allows him. 

A second proposition is that if the con- 
tract is one which deprives the passenger 
of the benefit of a duty of care which he i? 
prima facie entitled to expect that the 
company has accepted, the latter must 
discharge the burden of proving that the 
passenger assented to the special terms 
imposed. This he may he shown to have 
done either in person or through the agency 
of another. Such agency will he held to 
have been established when he is shown to 
have authorised antecedently or by way of 
ratification the making of the contract 
under circumstances in which he must be_ 
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taken to have loft everything to his agent, 
[n such a case it is sufficient to prove that 
he has been content to accept the risk of 
illowing terms to bo made without taking 
vhe trouble to learn what was being agreed 
to. 

The company may infer his intention from 
bis conduct. If he stands by under such 
circumstances that itwill naturally conclude 
that he has left the negotiation to the person 
who is acting for him, and intends that the 
latter should arrange the terms on which he 
is to be conveyed, he will be precluded by so 
loing from afterwards alleging want of 
authority to. make any such terms as the 
law allows. Moreover, if the person acting 
on his behalf has himself not taken the 
trouble to read the terms of the contract 
proposed by the company in the ticket or 
pass offered, and yet knew that there was 
something written or printed on it which 
might contain conditions, it is not the 
company that will suffer by the agent’s 
want of care. The agent will, in the 
absence of something misleading done by 
the company, be bound, and his principal 
will be bound through him. To hold 
otherwise would be to depart from the 
general principle of necessity recognised 
in other business transactions, and to render 
it impracticable for railway companies 
to make arrangements for travellers and 
consignors without delay and inconvenience 
to those who deal with them. 

In a case to which these principles apply, 
it cannot be accurate to speak, as did the 
learned Judge who presided at the trial, of a 
right to be carried without negligence, as if 
such a right existed independently of the 
contract and was taken away by it. The 
only right to be carried will be one which 
arises under the terms of the contract 
itself, and these terms must be accepted 
in their entirety. The company owes the 
passenger no duty which the contract is 
pressed on the face of it to exclude, and 
if he has approbated that contract by 
travelling under it, he cannot afterwards 
reprobate it by claiming a right inconsis- 
tent with it. For the only footing on which 
he has been accepted as a passenger is 
sunply that which the contract has defined. 

Applying these principles to the facts of 
the present case, what is the construction to 
be put upon them by a Court of Justice ? 

It may well be that the respondent did 
^ not actuafly know the latitude allowed by 


the law of Canada to railway' companies. 
It is highly probable that he did not think 
of any such question as has arisen. But 
he must have known that he required to 
obtain permission from the company in 
order to travel with the horse, and for the 
rest, the law imputes to him the duty of 
knowing its principles. He had taken a 
single ticket only when he came to Milverton. 

The proper inference appears to be that 
when he and Dr. Parker had put the horse 
into the train, he went with Dr. Parker to 
the Agent’s Office with the intention that 
Dr. Parker should make, as regards both 
the horse and himself, the whole of the 
necessary arrangements at the office. If 
Dr. Parker had been acting for himself, 
there can be no doubt that he would have 
been, bound by the terms of the document 
he received from the agent and by his 
signature expressly told the company that 
he understood. Can the respondent be in a 
better position ? On the evidence, can ho 
say that the company’s agent was not led 
by him to believe that Dr. Parker, by whose 
side he stood while the contract was being 
made, was making it with his assent : 

“ 1 was standing right thoro,** 

he says in his cross-examination 
alongside Dr. Parker.’* 

“ Q . — What (lid Dr. Parker say after he bad 
signed the contract ? — A. He folded the contract 
up and said he would send that to Dr. MeCombe 
by mail, and “it will be there before you will bo 
there,” and ho says. No. ‘You must give it to 
this man, ho must carry it with him, and it shows 
that he is travelling with this car.* They^j»'8t 
banded it to me and I put it in my pocket.” 

Under such circumstances the true in- 
ference is that the respondent accepted 
the document knowing that it contained 
the contract obtained by Dr. Parker for his 
journey, and in accepting it accepted all 
the terms which were set out on the face of 
the document, and which he would have seen 
had he taken the trouble to look at what was 
handed to him. It does not appear possible 
to say, in this case, that he was misled in 
any way, or that the agent need have done 
more than he did when he handed over a 
document which set out the terms offered 
for acceptance with great distinctness, 
in the form which the Railway Board had 
directed. 

Such view is not inconsistent with any 
finding of fact by the jury, or even by the 
learned Judge who tried the case. It^ in 
based on the legal consequences which 
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flow from facts about which there is no 
controversy. The majority in the Court of 
Appeal for Ontario appear to have inter- 
preted these consequences in [the only 
way which the law warrants. 

Having regard to the conclusions at 
which their Lordships have thus arrived, 
they will humblv advise His Majesty that 
the appeal should be allowed, and the action 
dismissed with costs in all the Courts below. 
The appellants must, however, under the 
terms on which special leave to appeal 
was given, pay the whole of the costs of the 
appeal to the King in Council as between 
solicitor and client. 

Appeal allowed. 

Solicitors for Appellants — Batten, Proffitt 
and Scott. 

Soliciiors for Respondent — Blake and 

Redden. 


A.I.R. 1915 Privy Council. 

(From Calcutta) 

2nd November 1915. 

Viscount Haldane, Lords Parmoor and 
Wrenbury, Sir John Edge and 
Mr. Ameer Alt. 

Ravaneskwar Prasad Singh — Appellant. 

V. 

Chandi Prasad Singh and others — Respon- 
dents. 

Privy Council Appeal No. 1 of 1914. 

(a) Civil P.C., 0. 41, It. 33— One of the plaintiffs 
failing to make out hie title — Suit should not H 
dismissed especially if rights of other plaintiffs 
w>uld be barred. 

If one or other cl the plaintiffs is entitled by 
succession to the proi>ert.v in suit, it would not bo 
ritfht that the suit should be dismissed, f^causo 
one of the plaintiffs alone has failed to make out 
» title, particularly when as the result of bo 
ine, the right of the co-plaintiffs would bo 

barred. [P. 68. C. 2.] 

tb) Hindu Law—Widoto— Alienation br^-Tranj^ 

ftrtt muit prove necessity or (hot he made 
ewfuirtes and was sati^sd— Lapse of tjme may 
he on excuse for scanty proof of necessify'-Poy- 
ment of full price is not conclusive proof in favour 

of transferee. 

It is for the transferee from a widow to ostab* 
lish either that there was lestal necessity for 
borrowings by her or that from sufficient en- 
quiries made, he honestly believed that there waj 
such necessity. Mere laps© of lime does not 

affect such a matter except in so far as it mi>:n 

give rise to a presumption of acquiescence or 
savo the transfereo from adverse inferences 


arising from the Bcanty proof offered. Further 
it is not sufficient to establish that in fact 
there were litigations and expenses must have 
been incurred. It must bo shown what the 
expenses were, that they could not have been met 
from the income of the e.stato, and that f hey were 
reasonable. The circumstance that full price was 
paid for the conveyance though in favour of the 
transferee is insufficient by itself. [P. 68, C. 2.] 

De Griigther and J. M. PariJch—ioi 
Appellant. 

H. E. Richards and B. Duher-ioi Res- 
pondent. 

Facts —The first plaintiff claimed an 
estate called taluk chakai. originally the 
property of one Tikait Dharam ISarain 
Sinoh ' He clsimed to he the great great 
orandson of Raghubir Singh, the second 
son of Tikait Dharam Narain Singh. The 
last male holder of the property was one 
Tikait Garhh Narain Singh, who died while 
a minor and who was the great grandson of 
.Tagarnath Singh, the eldest son of Tikait 
Dharam Narain Singh. The family was 
governed hvthe Mitakshara and the pro- 
perty was impartible. Tikait Fateh ^araln 

died on the 18th April 1863 leaving- three 
wives A posthumoue son (Oarabh Niuam) 
was horn in .Tuly 1863. the latter s 
death, his mother, Tikaitm Durga Kiimari 
succeeded as his heir and died on the Ifith 
May 1907. During her Iifo-time certain alie- 
nations were made in favour of the prede- 
cessor of tho defendant, the Maharajah of 
Gidhaur. The first plaintiff claimed to b • 
entitled to these properties on the groun 
that Durga Kumari had a limited interest 
only and that the transfers were not for 
legal necessitv and were not transfers of 
the estate itself, which lie claimed on t ^ 
ground that, lineal primogemture^ appl cd 
Po this estate, and that he was the eldest 
representative of the eldest line of Tikait 
Dharam Narain Singh. 

The first plaintiff 

second and third plaintiffs, Bbairo Sinj.1 
and Trihhnvan Singh. 

nearer in descent to Dharam N»ram S.ngh^ 
but were memhera of junior lines 
plaint alleged that, 

pla[ntlff'’”"f anv ”ght they inight claim, 
tugi in fact they had no right except to 

Tho suit commcnccd on the 

6th March mS. The trial Court held that 

lineal primogeniture was applicahle, that 
according to this rule the ^t^t plaintiff u an 
entitled', to tho estate and that tho 
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alienations were not made forany legal neces- 
sity and it gave decree in plaintifi’s favour. 
The defendant Maharajah appealed to the 
High Court and the two questions that arose 
for decision in appeal were (1) whether 
the first plaiatifi Chandi Prasad Singh, 
was the heir-at-law and (2) if so,- whether 
the transfers under which the Maharajah 
claimed were binding on the inheritance. 
The relevant portion of the judgment of the 
High Court was as follows : — 

“ Upon the first point it is admitted that the 
result of the reported decisions is that, where im- 
partible property passes by survivorship from one 
line to another, it devolves not on the co-parcener 
nearest in blood, but on the nearest co- parcener of 
the senior line. But it is contended that, in order 
that this rule should be applied there must be a joint 
family upon which the principle of survivorship 
may operate. It is conceded that, if the family 
were joint and the property impartible and the 
claim of the plaintiff had been based on co-par- 
cenary, then in that case the plaintiff would be 
the heir-at-law. But it is contended, in the first 
place, that the plaint bases the plaintiffs title on 
family custom and not on the ordinary law api»li. 
cable to the Mitakshara joint family.and secondly 
that the first plaintiff’s father was not in fact joint 
with the last male holder and that the decision of 
the High Court (5th January 1870), in Durga 
Kumari’s suit of 1868 that the estate was not held 
jointiy is res-juiicata. Tt is then contended that 
the plaintiff’s case must depend on the proof of 
the alleged family custom which he asserts, that 
on failure of such proof the succession would be 
governed by the law relating to succession to 
separa^ property, and that on the facts the first 
plaintiff is in this case excluded. 

If, then, the plaintiff establishes the family 
custom alleged, or if he is not precluded from 
establishing and does establish that his father 
WM joint with the last male holder, then be esta- 
bhshes ks title to sue. If, on the other hand 
the family custom is not proved and the plaintiff 
IS precluded either by res’judicata or by his plead- 

ri ““ precluded does 

not show) that the family was in fact joint, then 

he fails to estabhsh his title ’» 

“We hold, therefore, that the family custom 
aUegod has been proved, and that the plaintiff’s 
claim has been established. We, however, may 
here point out that, even if the firat plaintiff’s 
title had not been established, we have. Is parses 
to the suit the persons who would admittedll 
on failure of the proof of his title, haye been entit: 
led to succeed and were joint plaintiffs with him 
These persons have released their rights (if any) 
m favour of the first plaintiff. It his been held 
that these documents did not operate as convey- 

operate, then the firet 
plaintiff 8 right to sue is established notwithstand- 

If they did not so operate (though under the oir- 
cumstancesit is not necessary to determine the 
point) then we should have been disposed in order 
to do justice in the case (for further litigation bv 
t^he co-plwntiff’s to assert their title would be 
barred), to aooede to the application made to 


US that, in the event of our holdfiig that the title 
of the first plaintiff had not been made out either 
in his own right or by virtue of the alleged transfer 
to himself, we should act under the provisions of 
O. 41 , R. 33 of the Civil Procedure Code, or (if that 
rule be held to be inapplicable) that the co-plain- 
tiffs Tfibhuvan’s sons) might have leave to appeal 
against the decree. Tf, as is admittedly the fact, 
one or other of the plaintiffs is entitled bv succes- 
sion it does not seem to us to be right that the suit 
should be dismissed because the first of the plain- 
tiffs alone had failed to make out a title, parti- 
cularly when as the result of our so holding, the 
right of the co-plaintiffs (who, if tho first plaintiff 
were not joint with the last male holder, would) 

on failure of the first plaintiff’s case, be entitled, 
was thereby barrei ** 

“ The title of the first plaintiff, having been thus 
established we proceed to deal with the question 
whether the transfers by or through I>urga Kumari 
bind the estate, of which be is the heir.” 

Then their Lordship of the High Court 
examined the evidence adduced on this point 
and continued — 

“ It ^11 be observed that Durga Kumari thus 
borrowed l^tween the years 1870 and 1871 a sum 
exceeding Rs. 1,60,000 and had during the last 
year alienated the most substantial portion of 
the estate, the remaining properties being of 
comparatively insignificant value. It is for the' 
appellant to establish either that there was legal 
necessity for these large borrowings or that from 
sufficientanquiries made, he honestly believed that 
there was such necessity. It has been argned 
that the onus upon the appsHant is lightened bv 

reason of the lapse of time. But lapse of time 

dews not affect such a matter^oTceptin so far as it 
might give rise to a presumption of acquiescence 
or save the appellant from adverse inferences ari* 
sing from the scanty proof offered. In the present- 
case there was admittedly no acquiescence. 

said that the expenses were incurred 
in the o^rse of the litigation which took place 
between Durga Kumari and Durga Prosad. That 

there weresuch litigations is a fact, and expenses 
must have been incurred. But it is not sufficient) 
to establish these two facts. It must be shown 
that the expenses could not have been met from 
e income of the estate, that they were reasonable 
and what they were ” 

We hold that no legal necessity in fact has 

pass to the question 
whether the Maharajah is protected by the 
enquiries he is alleged to have made.” 

Then their Lordships while dealing with 
this question remarksd 

. Judge has found that the fnU price was 
paia for the first conveyance, and, if that be so 

for the conveyance 
. . a^d thi.s circumstance is relied on' 

o 8 ow th^ the Maharajah was buying the in-: 
en aace. This, though a circumstance in hiS' 
favour, IS obviously insufficient bv itself; for, 
otber^e every transaction with a Hindu widow 
for full value would be valid, ” 

He has i^. in our opinion, established that 
* sufficient or hena Jl4e inquiry and that 
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i^is 

he did ftll that wm reasonable to satisfy himself 
of the existence of the legal necessity alleged.” 

In the end the appeal of the Maharaja 
was dismissed and he appealed to the Privy 
Council from the judgment of the High 

Court. 

Viscount Haldane 

Lordships see no reason to delay their 
recommendation to His Majesty. 

The case has been very fully opened, and 
on the points argued, their Lordships do 
not find any reason to differ from the conclu- 
sions arrived at by the High Court. 

They will, therefore, humbly advise 
His Majesty that the appeal should be dis- 
missed with costs. 

Appeal dismissed. 

Solicitors for Appellnnt — Downer and 

Johnson. 

Solicitors for Respondents — Watkins and 

Hunter. 


1916 Privy Council. 

(From Bombay) 

3rd June 1915. 

Lord Atkinson, Sir George Farwell, 
Sir John Edge and Mr. Amir An. 

Secretory of State for India — Defendant 

Appellant. 

V. 

Rai Rajhai — Plaintifi — Respondent. 

Privy Council Appeal No. 34 of 1914. 

• (a) 'WoTd»~Kaibaii8—Th<i8t were dwellers in 
towns with lands in villages culth'ated by Uiuints 
and probably had powers of managerntnl in tillage 
affair!. 

The term Kaebatie was used to do.,ignato dwel- 
lers in towoa whose lands were cultivated not 
directly by themselves but by ryots, to whom they 
lot them, receiving therefor a rent in cash or in 
kind. They wore, in addition, apparently inve^ed 
with certain powers of government over their 
villages, including the management of vill^e 
affairs. [P. 60. C. 2.] 

* * f6) Crown^Terriiory ceded by Native ruler 
-^Landholders therein cannot claim continuation 
of their old rights as under the old ruler unless there 
•• express or implied agreement by Br. Govt, to that 
effect — Burden is on land'holders to prove such 
•agreement. 

Where a territory is coded by a native sovereign 
to the British Govt, the relation in which the 
landholdem in that territory stood toth.ir native 
sovereigns before the cession, and the legal rights 
they enjoyed under Uiem, are, save in one respect 
eotirelv irrelevant matters. They could not oarry 
IQ under the new regime the legal rights, if *uy» 
which they might have enjoyed under the oW. 
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The only legal enforceable rights they could have 
as against their new sovereign wore those, end 
only those, which that new sovereign, by agree- 
ment expressed or implied or by legislation, chose 
to confer upon them. Of course this implictl 
agreement might be proved by circumstanoial 
evidence, such as the mode of dealing with them 
which the new sovereign adopted, his recognition 
of their old rights, and express or implied election 
to respect them and be bound by them, and it is 
only for the purpose of deterroininc whether and 
to what extent the new sovereign has recognised 
these ante-cession rights and has electw^d or agreed 
to be bound by them, that the consideration of 
the existence, nature, or extent of these rights 
become relevant subjects for inquiry. [P. 62,C. 1.] 

7 M.I.A. 476 and (1899) A.C. 572 Pef. The 
burden of proving consent on the part of the 
latter government is on the landholders. 

^ [P. 63, Cols. 1 and 2.] 

Where the British Government granted to such 
landholders leases of the land they held and such 
lea.sea were renewed from time to time, 

Heldth&i from these facta moral obligations 
may ari.'JO, but the mere repetition of such acts of 
grace cannot per se create legal 
continuance. ^ [P. 63, C. 2.] 

♦(c) Jurisdiction— Annexation of territory— Ob- 
ligations under treaty are not enforceable ly courts. 

The annexation of territory is an act of State, 
and any obligation assumed under a treaty either 
to the ceding sovereign or to individuals is not 
one which Municipal Courts are authons^l to 

enforce. , 

*(d) Lease— Construction- Lease expressly pro- 
viding for restoration after lease tenn-No covenant 
for renewal expressed— Right to renewal and right to 

hold on were held as negatived. 

Where on cession of tarritory by Native 
ruler to British Government an old landholder 
was given a lease for a term of seven years at a 
jamabandi of Be. 100 with a covenant by the 
lessee that he should not sell or mortgage the vil- 
lage or give, or allow any one to give any land 
of the village in Pasayta, or keep any debt upon 
the village, but should make it prosperous, and 
should hand it over to the Government m the 
year 1831, at the end of eeventh year. 

fields that thee© terms of the patta absolutely 
negative the existence of any legal ngbt enforce- 
able in an Indian tribunal either to have the lewes 
of the village from time to time renewed, or to 
continao in po,.e..ion of it after * 1 

expired. 1- ' * . ' 

♦(e) Lease — ( 7 one<ri/c/ion — Least for a term im- 
plies its termination at the end of the term. 

Prinui facie a lease for a term does not import 

anv right to a renewal of 1*- ’ 

ft primn far.it impliea that the lessee . r.frht to the 

promises demised ends with the term. 

(/) Bombey Akmedabod TalvMars Act (d of 
]f(62)—Art does not apply to kasbatis. 

Act 6 of 1862 docs not apply to Kashati lessees 
oftho Pargona Viramgaon, in District Ahmc-dabad, 
at all since thev never were Taluqdars of Ahmeda- 
bad in the tme sense. They did not lose their 

ancientright of ownership of their land b> taking 

leases 08 did the Grassios, end therefor© <iid not 
suffer the injustice which the Statute was designed 

to* remedy. 
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(^) Bombay Land Revenue Code (5 of 1879), Ss, 
SS and 73 — Kasbatia are entitled to hold land only 
for the lease period—Bombay Gujarat TaluJcdars 
Act (8 of 1888). 

Sa. 68 and 73 of tho Revenue Code mean that 
Kaebatis of the Viramgaon Pargana in District 
Ahmedabad are bound by the terms of the lease, 
one terra of n^hich is that the lessee shall only 
occupy for the term of years for which the lease 
is granted and prhna facie no longer. 

E. Richards and Lowndes — for Appellant. 


Be Gfuyther and Parikh~iox Respond- 
ent. 

Lord Atkinson. — These are consolidated 
appeals from preliminary and final decrees 
of the High Court of Judicature of Bombay, 
dated respectively the 16th of April 1909, 
and 11th of April 1911, modif 5 dng a decree 
of the District Judge of Ahmedabad, dated 
the 30th of November 1907, in Suit No. 7 
of 1898 in his Court. 

The question in issue in the action for 
an injunction, out of which these appeals 
have arisen, is whether the plaintiff, like 
her male ancestors, is not entitled to the 
continued possession, management, and 
enjoyment of a certain village called Charodi, 
about 2,200 acres in extent, situated in the 
pargana Viramgam, in the District of 
Ahmedabad in the province of Gujarat. 
In her plaint she bases her right on her 
absolute ownership of this village. In 
argument before this Board and in the 
judgments of the Courts below her right has 
been also based apparently upon the follow- 
ing title, namely this, that though her 
ancestors took from time to time several 
leases of this village from the Bombay 
Government, each for a term of years, 
they were not, as the appellant contends’ 
mere lessees bound to give up to their 
lessors at the end of each term the possession 
of the demised village ; but were legally 
entitled as each lease terminated, to have 
a new lease granted to the last lessee or his 
representative. Either title, if possessed 
by her, would enable her to succeed in this 
action. In order to arrive at a conclusion 
on the issue thus in dispute between the 
parties it is necessary to examine briefly 
the history of this district of Ahmedabad 
before its cession by the Gackwar, with the 
concurrence of the Peishwa, to the British 
Government in the year 1817, and to 
examine more in detail the dealings of the 
Bombay Government after that date with a 
certain class of its inhabitants, Mahomedana 

in religion, said to have originally come from 

* 


Delhi under the Great Mogul, and styled 
indifferently Casbatees and Kasbatis, and 
especially their dealings with the ancestors 
of the respondent, who belonged to that 
class, touching this village of Charodi. 

The ancestor of the respondent in pos- 
session of this village at the time of this 
cession was one Jehangirbhai alias Bapuji. 
One Fatumyia, his grandson, died in the 
year 1891 childless, leaving him surviving 
his widow, Nandbai, one of the plaintiffs 
in the action, who has died during the course 
of the litigation. One Bapuji, the brother 
of Fatumyia, died some years ago, leaving 
his son, Bapa Bhai, his only issue him 
surviving, and Bapa Bhai himself died in 
the year 1893, leaving his daughter, Bai 
Rajbai, the other plaintiff, his only child 
him surviving. This lady, who subse- 
quently married and was left a widow, 
has thus become the sole sm viving descend- 
ant of the member of the Kasbatis class 
who was in possession of this village of 
Charodi at the date of the aforesaid cession. 
The term Kasbatis, it is not disputed, was| 
used to designate dwellers in towns whose 
lands were cultivated not directly by them- 
selves but by ryots, to whom they let 
them, receiving therefor a rent in cash ori 
in kind. They were, in addition, appa- 
rently invested with certain powers of 
government over their villages, including 
the management of village affairs. At the 
time of the cession the Kasbatis were 
possessed of seventeen villages within the 
pargana of which Charodi was one. The 
settlement of the territories ceded, was not 

practically undertaken till the year 1822- 
1823. 

In the interval an accredited public, 
official of the Company was put in charge, 
authorised to investigate the local 
conditions, and make suggestions and recom- 
mendations for the carrying through of this 
work. In the conduct of this business and 
in discharge of these duties he made reports 
to his superiors in which he sketched the 
history of the Kasbatis, the Grassias, and 
other classes or families amongst the in- 
habitants, and purported to describe the 
rights they had theretofore respectively 
acquired as against the ceding Sovereign, 
the Gaekwar, to the land of which they 
were in possession, and the villages over 
'vhich they exercised some primitive powers 
of management and control. Some of 
these reports have been received in evidence 



1915 


Seoy, op State Ba, Hajbai (Lord Atkinson). Privy CouncU 61 


apparently without objection. On two of 
tfeem, sent by Mr. Williamson, described 
as the Assistant Collector in charge, the 
first bearing date the 3rd of August 182^, 
to the Secretary of the Government of 
Bombay, and tho second bearing date 
the 28th of May 1823, referring to the ftrst, 
to the CoUector of Ahmedabad, much 
reliance has, naturally, been placed. In 
the first he reports, amongst other things, 
that there were seventeen villages in the 
Viiamgam pargaua, hold for a consider- 
able number of years by several families 
otCasbatees or Kasbatis under a peculiar 
kind of tenure ; that their possession had 
been frequently interrupted, and had not 
itherefore been sutliciently continuous to 
found prescriptive rights ; that as soldiers 
of some property, family, and oharacter, 
they had acquired a partial influence in the 
affairs of the pargana, and often had obtained 
from the local managers leases of villages on 
favourable terms, in tho granting of which 
nothing further had been intended than that 
the villages should remain in their temporary 
charge ; that after the grant of the farm of 
Ahmedabad by the Feshwa to the Gaek- 
war, the Kasbatis had enjoyed the produce 
of some of these villages for twenty-five 
or thirty years on a revenue which was 
increased or lowered according to the 
pleasure of tho local managers ; that in 
1804 they wore dispossessed of these latter 
by one Babaji Appaji, a manager of the 
PeUhwa, who demanded a higher jumma 
than the Kasbatis would conseut to pay, 
but were restored to possession ten years 
later ; that thus by a train of ciroumstauces 
of such an undefined nature that it was 
ditficuit to describe them, the class had 
acquired a sort of claim to the villages of 
which they were found in possession when 
the country was delivered to the Bombay 
Goverumoiit ; that since the authority of 
that Government had been established at 
Ahmedabad Kevonue settlements had been 
made with them, except where they 
refused to pay an adequate jutnnutf 
“ but being men of ignorance or bad 
circumstances and of very indolent habits, 
they Were altogether incompetent to conduct 
Village concerns , that their villages were of 
vast extent and capable of mucli improve- 
ment ; that they were well aware of the 
precarious tenure by which they held their 
villages (as they were merely what might be 
oalled lease-holders), and that he had every 


reason to believe they would be well satis- 
fied with an arrangement which woulU 
secure to them permanent possession of a 

portion of their villages. 

Mr. \Yuliamsou then proposed for the 
consideration of the Government a plan to 
this effect; to give to each Casbatee one, 
or according to the ciicumstances and claim 
of the particular person, two, of the smaller 
villages on a jumma, le>s than that which 
they had hitherto paid, thereby keeping 
up their name and respectabiUty as land- 
owners, and enabling them to devote their 
whole attention to cultivating and improving 
their properties, while the small amount 
of revenue levied on the vUlages reinain- 
in their hands would compensate them 
for the loss of those surrendered to the 

Government. 

This plan was not approved of by the 
Government. On the contrary, the Bo\ ern- 
ment Secretary wrote to the Assistant ii 
charoo of the collectoratc of Ahniedabail 
«mably this same Mr. Wilhamson as 
he so described himself) a letter bearmg da c 
the 22nd of November 1S22, acknowltdgi ,, 
the receipt of the latter . etter of the 3rd 
of August previous, and informing hin-i that 
though the plan he suggested might ho 
agree^able to tho Cashalecs, the 
in CouncU doubted whether it would aliord 

any permanent relief ; that it was 
tlit a more desirable arrangement would 
be to give to the Casbatees pensions to bo 

fixed by the Government, for a ot 
riumbor^f lives, hut that if these latter 
should be unwilUng to accept pensions 
Williamson’s plan should be adopted. 
Casbatees refused to accept ^ 

Mr. Williamson’s plan, though adopte 
in part, was not adopted in its entuety. 
One of its provisions of vital 
the present controversy was not ^‘^‘“ired 
to He had suggested that the KanbuUs 

should be secured in permanent 
of such of their seventeen viJIagcs 
be left to them. Whereas on the 2bth of 
May 1823 ho wrote to the Collector of 
Ahmedabad informmg bun that he (W ilham- 
son) “ had concluded an arrangernent with 
the Casbatees of Viiamgam by which they 
are to retain, during tho pleasure of the 
Govetiimeut,nine of the villages found under 
their managemeut when the Bergiuuia fell 
into our possession. 

He proceeded to point out that by this 
arrangement the interforeuceof the Caabatecs 
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would be removed from eight of their 
villages, the produce of which was valued 
at Ri. 13,800, while that of those remaining 
with them was only valued at Rs. 5,300, 
but that the jutnma in respect of these 
latter was so small, namely, Rs. 1,925, 
that there would remain for their main- 
tenance Rs. 3,375, a sura differing but 
little from that of Rs. 3,820, which, accord- 
ing to his calculation, was all that would 
have been available for their maintenance 
had they continued in possession of their 
seventeen villages. Then follows this pass- 
age ; - 

“ The lease being granted for seven years 
affords the Oasbatees an opportunity 
of availing themselves of these capa- 
bilities {i.e,, the capabilities of their 
villages of improvement). The condi- 
tion of the villages and the rules res- 
pecting leases laid down by Govern- 
ment guided me in fixing the term.” 

On the 23rd of June 1813 the Secretary 
of the Government of Bomba 3 ’ wrote to the 
Collector of Ahmedabad informing him that 
the Governor in Council approved of Mr. 
Williamson having made an “agreement 
with the Casbatees by which they are to 
retain during the pleasure of Government 
nine of the villages found under their 
management when the Pergunna fell into 
our possession.” 

The expression “at the pleasure of 
Government is not very happily chosen. 
Since leases for terms of seven vears were 
to be given to the Kasbatis, it obviously 
could not have meant that they were to 
.hold these nine villages merely as tenants- 
! at-will of the Government. What it must, 
in their Lordships’ view, have meant in 
this connection was that they should receive 
at once leases for a term of seven years, and 
that after the termination of these leases 
the Government would bo free to deal with 
them as it pleased to renew their leases or 
to permit them to continue in possession 
without leases, or to dispossess them alto- 
gether, as the Government might in its 
discretion think fit. If that be so, then there 
could not have been on the part of the 
Government a more emphatic assertion 
of their resolve that the lessees should not 
have any legal right, as against it, to a 
renewal of their leases or the permanent 
possession of their villages. 

Before dealing with the action which tl a 
Gov^nment of Bombay took in reference 


to this village of Charodi on receipt of these 
reports it is essential to consider what was 
the precise relation in which the Eashatis 
stood to the Bombay Government the 
moment the cession of their territory took 
effect, and what were the legal rights 
enforceable in the tribunals of their new 
sovereign, of which they were thereafter 
possessed. The relation in which they 
stood to their native Sovereigns before this 
cession, and the legal rights they enjoyedj 
under them, are,8ave in one respect entirely 
irrelevant matters. They could not carry 
in under tlie new regime the legal rights, if 
any, which they might have enjoyed under 
the old. The only legal enforceable rights 
they could have as against their new Sove- 
reign were those, and only those, which that 
new Sovereign, by agreement expressed 
or implied or by legislation, chose to confer 
upon them. Of course this implied agree- 
ment might be proved by circumstantial 
evidence, such as the mode of dealing 
^'ith them which the new Sovereign adopt- 
ed, his recognition of their old rights, and 
express or implied election to respect them 
and be bound by them, and it is only for 
the purpose of determining whether and to 
what extent the new Sovereign has recog- 
nised these ante-cession rights, of the 
KasbatiSf and has elected or agreed to 
be bound by them, that the consideration 
of the existence, nature, or extent of these 
rights become relevant subjects for inquiry 

jP ^^3®- Thii principle is well estab- 
lished, though it scarcely seems to have been 
kept steadily in view in the lower Courts 
in the present case. It is only necessary 
to refer to two authorities on the point, 

case of Secretary of State for 
India V. Kamakkee Boye Sahaba (1), decided 
m the year 1859, and Cook v. Sprigg (3), 
decided m the year 1899. 

In the first this Board had to deal with 
the action of the East India Company ifl 
seizing in exercise of their Sovereign power, 

British Government, the 

Rajah of Tanjore, and the whole property 
of the deceased Rajah, as an escheat, on 
the ground that, by reason of the failure of 
the male heirs of the latter the dignity of 
the Rajah was extinct, and that the property 
of the Rajah had thereby lapsed to the 

(1) [1859] 7M.I.A. 47&BUMOO. P.a 22* 

/o. i Suther 373*«4 W. R. 42»1 Sar. 684 (P.W 

(2) [1899] AC. 672WS1 L.T. 281^66 

K a 144 . 
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British Government. Lord King 5 do^vIl, de- 
livering the judgment of the Board, is, at 
page 540, reported to have expressed him- 
self thus : — 

“The result, in their Lordships’ opinion, is 
that the property now claimed by the respon- 
dent has been seized by the British Government, 
acting as a Sovereign power, through its dele- 
gate the East India Company ; and that the 
act so done, with its consequences, is an act of 
State over which the Supreme Court of Madras 
has no jurisdiction. Of the propriety or justice 
of that act, neither the Court below nor the 
Judicial Committee have the means of forming, 
or the right of expressing, if they had formed, 
any opinion. It may have been just or unjust* 
politic or impolitic, beneficial or injurious, taken 
as a whole, to those whose interests are affected. 
.Those are considerations into which their Lord- 
ships cannot enter. It is sufficient to say that, 
even if a wrong has been done, it is a wrong for 
‘which no Municipal Court of justice can afford 
a remedy.” 

Now, in that case the act complained 
of was of a tortious character. 

In the second case the Judicial Committee 
had to deal with a concession given by the 
ceding Sovereign the paramount chief of 
Bongoland. The appellants sought to en- 
force in a Court of law their rights under 
this concession against the English Govern- 
ment to which the territory over which the 
concession had been given w^as ceded by 
this chief. The decision in the first-men- 
tioned case was followed, the above quoted 
passage from the judgment of Lord Kings- 
down approved of, and it was held that the 
annexation of territory was an act of State, 
and that any obligation assumed under 
a treaty either to the ceding Sovereign or 
jto individuals is not one which Municipal 
iCourts are authorised to enforce. As far, 
therefore, as the legal rights of the Kashatis, 
enforceable against the Indian Government 
m In^n Courts, are concerned, the above- 
mentioned cession of territory must be taken 
as a new point of departure. Mr. William- 
son s conclusions as to the positions, rights, 
and interests of the Kashatis may have 
been quite erroneous. The Kashatis may 
absolute owners of their villages, 
as the respondent contends, and yet the 
consiUOTation of their ante-cession rights 
IS beside the point, save so far as it can be 

^ Bombay Government con- 

sented to their continuing to enjoy those 

rights under its own regime. 

In their Lordships’ view, putting aside 
legislation for the moment, the burden of 
proving that the Bombay Government 


did so consent to any, and if so, to wluit 
extent, rests, in this case, upon the respond-; 
ent. The Kashatis were not in a position 
in 1822 to reject Mr. Williamson’s proposal, 
however they might have dislilced it, or to 
stand upon their ancient rights. Thoso 
rights had for all the purposes of litigation 
ceased to exist, and the only choice, in 
point of law, left to them was to accept his 
terms or be dispos^cssed. There is nothing, 
therefore, to support the contention that 
they never would have accepted William- 
sou’s terms had the permanent possession 
of their villages not been promised to them. 
It may well be that the Bombay Govern- 
ment did not intend to disturb them, and 
even intended, if all things went well, to 
grant to them, as acts of grace, new leases 
as the old leases expired, and it may also 
well be that the Kashatis fully believed and 
trusted that this would be done, as indeed 
for many years it was done. From these 
facts, if they existed, moral obligations, 
(with which this Board is not concerned) 
may arise, but the mere repetition of such 
acts of grace cannot per se create legal right' 
to their continuance. ^ 

Though notice was served on the two 
plaintiffs to produce all documents in their 
possession touching the issues raised in the 
suit, no patta or kabuUyat, executed in 1823, 
was produced or given in evidence, but two 
Government records of that year were 
produced as secondary evidence of the con- 
tents of a patta granted to the Kashatis 
then in possession of the nine villagirs re- 
tained by them, including this village of 
Charodi. According to these records a 
patta of the village was then given to Bapa- 
bhai, the father of Fatumyia, for a term of 
seven years, at a jamahandi of Rs. 100, 
with a covenant by the lessee thathe should 
not sell or mortgage the village, or give, or 
allow any one to give, any land of the village 
in Pasayta, or keep any debt upon the 
village, but should make it prosperous, ond 
should hand it over to the Government 
in the year 1831. If these be the true con- 
tenti* of the patta they absolutely negative 
the existence of any legal right enforceable 
in an Indian tribunal, either to have the 
leases of the village from time to time 
renewed, or to continue in possession of it 
after the leases had expired. 

As to this village of Charodi, one must 
start then on the inquiry as to what rights 
were granted by the Bombay Government 
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to the respondent’s ancestors, with this 
admitted fact, that in the sixty- eight years 
which have elapsed between the year 1822 
and the institution of this present suit 
not even in one of the several pattas granted 
bo them is any provision to be found to 
the effect, that upon its expiri*tion a new 
paita is to be granted to the lessees or their 
representatives or successors, wlole the very 
first of the^e pattas contained a clause 
expressly negativing the existence of such 
a right. The reasonable and proper in- 
ference to be drawn from the silence of the 
pattas on this important point is, Sir Erie 
Richards on behalf of the appellants con- 
tends, that the legal right to oDtain renewals 
of the pdilas was never conferred upon the 
respondent's ancestors. And, no doubt, 
it the draftsmen of these instruments had 
even a rudimentary knowledge of their 
business, one would have expected that such 
an important matter as that would have 
been provided for, but unfortunately for 
this contention, those experts have drawn 
these instruments in language so obscure 
that the inatrument could scarcely have 
been more obscure, had obscurity been aimed 
at, and have resolutely omitted from every 
patta but the hrst the ordinary provision 
to be found in every properly-drawn lease, 
that the lessee shall deliver up possession 
at the end of the term. Mr. De Gruyther, 
on behalf of the respondent, on his side not 
uimaturally contencL that the inference to 
be drawn from the continued omission of 
such a provision is that the lessees had a 
legal right to continue in possession after the 
patta, or lease, had terminated. He puts 
forward, moreover, as their Lordships 
understood him, this additional contention, 
namely, that in 1822 a settlement was made 
with the ancestor of the respondent then in 
possession of this village of Uharodi, in 
which the amount of jumrna was fixed, 
that the efiect of such a settlement is that 
the person in possession by whom the 
jumma is to be paid was fixed or settled 
permanently in the possession, at all events, 
of this village, with a right to manage it, 
that the pattas could not have been designed 
to take away the rights thus conferred, and 
that the only way of reconciling the grant 
of them with the relation created by the 
settlement is to hold that the patta only 
dealt with the jumma and the mode of 
management of the village, not with the 
tenure of it, if that term may be used. To 
determine which, if any, of these contentions 


is well founded, it is necessary to examine 
in detail the provisions of those paUas the 
contents of which are satisfactorily proved.j 

First, then, as to the pattas granted on 
the 21st of August 1833 ; In the year 1827, 
during the currency of the first lease a report 
was made to the Taluqdari Settlement 
officer by Lieutenant Melville, of the 7th 
Regiment, in which he described the Kas- 
hatis of Viramgam as proprietors of certain 
villages. He apparently was not aware 
that they then actually held under pattas 
for terms of years granted to them by the 
Bombay Government. No importance can 
therefore be attached to his use of the word 
“proprietors.” In July 1831 the question of 
the increase of the jumma fixed by the first 
batch of leases was under consideration. 
Several Kasbatis presented a pstition to 
the Government insisting that the jumma 
fixed in 1822 was then fixed permanently, 
aud should not be increased, also asserting 
that it was part of the arrangement made by 
Williamson that the eight villages taken 
from them in the first iuatauce should, at 
the end of the seven years, be restored to 
them, and claiming that this arrangement 
should be carried into effect. The reply 
of the Government to this petition, dated 
16th September 1831, was to the effect that 
the order made by the Government on the 
16th of November 1822 could not be set 
aside. Sometime thereafter the abov^ 
mentioned lease was granted to Bapabhai, 
the father of Fatumyia, and his brother, 
Miabhai, as the lessees. It is endorsed 
as having been delivered to the latter. The 
jumma is increased to Rs. 142, payable in 
eight instalments, at different times, and in 
unequal amounts. The term is seven years, 
commencing in the year 1830-31 and ter- 
minating in the year 1836-37, 

By the second clause of the lease it is 
provided that on failure to pay any instal- 
ment on the day named, the Government 
are to “ take bacK ” the patta, and cause the 
revenue of the village to be collected by 
other hands, the lesaees being responsible 
for any deficit in the year in which the 
paWi is taken over, and that at the end of 
that particular year the Government “would 
if it so pleases give the village to some 
person other than the lessees who it was 
asserted shall not get it” but should be 
held liable for any loss which might aocine 
to the Government during the remainder 
of the term. 
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The seventeenth clause provides that it 
the Government should find that the lessees 
were spoiling the village, or did not abide 
by the clauses of the lease, the Government 
would send arbitrators to inquire into the 
matters, and if they should find that the 
village would be spoiled if allowed to remain 
in the hands of the lessees the pattas would 
be taken back from them and they would 
■V have to pay such a penalty as the Govern- 
ment might choose to impose. 

The facts that the granting of a patta 
for seven years was part of the arrangement 
made with Mr. Williamson, and that the 
pattas then granted contained a clause that 
the village should be given up to the Govern- 
ment at the end of the term, coupled with 
the clauses of the lease of 1833, providing 
for the transfer of the village in certain 
events to persons other than the lessees, 
are quite destructive of the theory that these 
'^Uas merely regulated the amount of the 
jumma but not the tenure, and that inde- 
pendently of them altogether this family 
of Kasbatis was fixed in permanent posses- 
sion of this village of Gharodi. Tn the year 
1838 a new patta was apparently granted 
for seven years, but neither the original, 
nor any copy of it was forthcoming at the 
trial. On the expiration of this term in 
the year 1846, the Collector forwarded to 
'■ the Kevenue Commissioner of Ahmedabad 
a report, dated the 8th of September 1845, 
proposing, amongst other things, to increase 
the jamnia of this village. In it he sets 
forth in paragraph 6 that Kasbatis being 
sent for in order to enter into a fresh settle- 

that the settlement made by 
Mr. Williamson was permanent and that the 
jwwma was not to be increased. They were 
unwilling to take leases, on any terms other 
than the original. The Collector thereupon 
refused to renew the leases and limited the 
privileges of the Kasbatis to the receipt ol 
20 per cent, on the revenue pending the 
pleasure of Government. In the 10th 
paragraph of the report lie proceeds to add : 

Thie long enjoymemt of the villages at the 
rffi® has increased their (i.e., the Kaabaiia) 

1 or feigned impression that the original settle- 
nt was permanent, which it certainly was not.’’ 

He then proposed that the rent of the villages 
imomd be slightly increased and that if the 
Aasoo^ did not accept the leases ofiered, 
the village should continue under the direct 
management of the Government, and the 
B^shatis should be allowed 20 per cent, of 

the revenue. 

p. 0. fi * 10. 


It will Ijo ohseived that both parties to 
this dispute took their stand respectively 
on Mr. Williamson’s arrangement. They 
only differed as to its terms. The Kas- 
hatis insisted that according to it, the eight 
villages taken from them were to be restored 
to them at the end of the term of the first 
lease, and that the rent sliould not be 
increased, while the Government insisted 
that the grant of any lease after the first 
was entirely a matter at their discretion. 

The Government refused to yield. The 
position they took up clearly appears from a 
letter, dated 24th Febrnar}- 1847, addressed 
by the direction of the Governor-in- Council 
to the Revenue Commissioner of tbi‘? 
district, Mr. A. Blane, pointing out that the 
Kasbatis did not appear, from the former 
proceedings connected with the settlements 
previously made with them, to have any 
valid title to 

“A permanent continuance i<l the teriub upon 
which they have hitherto heJd their villapcs ” 

And .suggesting that the 'jumma 
should be increased by 5 per cent., that if 
they consented to this then term might be 
renewed for seven years, but that tiie 
Governordn-Council desired that a distinct 
reservation should be inserted to tlie new 
lease endorsing the right of the Govcinmenl 
to raise the rent if circumstances should 
show it to bo expedient, and that if tliey 
refused to consent to this the villages should 
be retained under Government managcmcnl , 
an allowance being made to the Kashatii^ 
during pleasure to an amount equal to the 
profit which Mr. Williamson settled would 
have been left. them. There could scarcely 
be an assertion more absolute than this of 
the power of the Government to alter the 
terms of any leases they might make to the 
Kasbatis as they tliemselvco should deem 
fit, to give or withhold such leases at will, 
and to dispossess the Kasbatis and take 
the management of these villages into 
Government hands. 

The existence, liowever, in the Bombay 
Government of the power and right whjoL 
they assert in this letter of the 24th of Febru- 
ary 1847 belonged to them, is equally in- 
consistent with the existence in the respond- 
ent or her ancestors either of the al^solute 
ownership of this village or of tJie right to 
have the leases of it pori:)etuallv renewed. 
The Government terms were ult^ately 
accepted, and a new paUa of the viliage^ 
bearing date the 4th of September 1849, was 
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Fatimiiyik uxid Uikpuji, his brutilicr 
(the respoudeut's grcindhithcr), to hold fur jc 
term of seven yei^rs from (lS ti-4o) to (1600- 
01) at the increased yearly tent of 11s. 
Mi-l-O, payable by live instalments on the 
days therein named. The lease is cxeeuted 
by the lessee^. It will be found at page 06 
of the Keeord. Had not tlie draftsman of 
this instrument been, like liis predecessor, 
•dmoat enamoured of obscurity, one would 
liave expected that he would have laid at 
rest all matters of disx>ute on this point by 
simply inserting in this lease the proper and 
usual provision that at its termination the 
lessees would d'diver up possession ot the 
demised premises to the lessor. Through 
ignorance or carelessness he resolutely 
ivDstained^fcom doing this. He did, however, 
insert _some clauses which merit attention, 
ft isprovided lirst, that if the instalments of 
the rent be not paid w'hen due, attachuient 
will bo levied on the village by the Govurn- 
meut, and the management ’’ will be 
carriod^ou, x»resumably, by the Governmeui. 
^ccondi^y that the lessees shall not alienate 
or pledge the village or the land composing 
it to anyone. TfurdLjj that the lease was 
granted out of kind consideration for the 
lessees’ maintenance, that they, the lessees, 
should therefore make good arrangements 
for the x>reveutiou of crime in the village, or 
otherwise the (tharav) settlement would be 
oauceiled. Fourthlyy that if an attachment 
for arrears of rent were levied by the Collec- 
tor, or if a creditor by an application to the 
Courts caused an attachment to issue against 
the village, the management of the village 
would be taken out of the hands of the 
lessees and carried on by the Government, 
the (tharav) settlements would be cancelled, 
and the whole income of the village to be 
taken charge of by the Government. 

Then follows a clause, No. iU, iucousist* 
eut to some extent with the succeeding 
clause, No. 11. but evidently introduced to 
put an end for the future to all controversy 
touching the increase of the Jamma. it 
provides that the village is given to the 
lessees on patta according to the settlement 
or agreement thereinbefore set out, that 
when the lease expired the lessees should 
hold charge of ail income and produce of 
the village, and should agree to the payment 
of the amount of the revenue which the 
(jroveriunent might fix, and that if they 
failed to pay this the income should be taken 
charge of by the Government, The eleventh 
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clause provided tJiat the village was given 
on patta to the lessees on the agreement 
thereinbefore set out, and that if they did 
not act according to the agreement tbe 
(XUla should be void. 

The existence of the statement that the 
patta was granted out of kind consideration 
for the maintenance of the lessees is due 
to this, that during the dispute about the 
increase of the rent, the two lessees and 
another person had presented a petition to 
the Ivoveauc Commissioaer stating that tliey 
were in very indigent circumstances, that 
attachments had gone out against their 
villages, and that they had not left in their 
houses corn for their sustenance or any wear- 
ing apparel. 

If the evidence of the case stopped hero 
it would, in face of this lease, in tnoir Lord- 
ships’ opinion, be tiuitc impossible to con-' 
tend that the patta merely tixed the amount 
of the rent, and that by the settlements the 
lessees or their ancestors had acquired as 
against tJie liombay Government a right to 
the property in, or to the permanent posses- 
sion of, this village of Churodi. The grant- 
ing of a lease was part of the original settle- 
meut or agreement, and these leases are 
treated in several places as the instruments 
by which the estate or interest in the village 
ia conveyed to the lessees. 

This clause 10 is the only piece of written 
evidence produced, indicating even in the 
most remote way that the lessees were en- 
titled at the end of each lease to have a 
renewal of it granted to them. Prima facia 
a lease for a term does not import any right 
to a renewal of it. On the contrary,itpn«M^ 
facie implies that the lessee's right to the 
premises demised, ends with the term. In 
order that the respondent should succeed, 
therefore, on this point, she must find sulh- 
cient evidence, apart from legislation, of an 
agreement, express or impiied, with the 
Bombay Government imposing on them a 
legal Obligation to renew for ali time, if 
required, these leases as they terminate, Ahd 
conferring on each lessee the correlative 
legal right to demand that renewal. In their 
Lordships’ view it would require something 
much more clear, plain and ei^iicit than 
this confused, and almoat umatelhgiblc 
clause, to be treated as, in elfect, a covenant 
by the lessor for a perpetual renewal of the 
lease of this vUiage. 

No new patta was granted in idol. The 
lessees continued to hold possession and tu 
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pay the rent till 1860. Fresh paUas for one 
year each, were given in the years 180u and 
1661, at an increased rent of loo rujjees, aud 
again from 1662 to 1660 ; between 1660 and 
16/0 yearly renewals appear to have oeen 
granted, tnerenc being sometimes increased. 
In the year i6/i there was a failure of issue 
in the case of the holders of twe of me nine 
Villages retained by tne Kasbalis under lUr. 
^ WiUiauison's settlement, nameiy, the Vila- 
lages of Keela and ijeah, or iioa. Tue said 
Facumi^ a claimed the former village the 
nearest collateral heir of me lust holder. 
Tne Kevenue Oommissioner reported upon 
this matter to the Uoverimient of Uomoay, 
and the Governor in Council passed a reso- 
lution, dated the2/tb Novemoer 1674, by 
wiuch it was declared that the tenure of the 
Kasbatts was merely leasehold, aud tliat their 
Villages lapsed to me Government on failure 
of hoics. He accordingly directed that this 
village of iCeola should be resumed by the 

Government. 

This direction was on the oth of July 1877 
approved of by the Secretary of 6taie. but 
Facumyia and Bapuji, unwilling to submit 
to this decision, instituted in the year 1676 
a suit against the Secretary of State tor India 
in Council claiming to oe entitled to this 
village as heirs of the last holder, aud they 
* ^npported their claim^by a document pui- 
porting to be a satuid granted by one of the 
Mogul Kmperors some centuries earlier. 
^0 Oistrico J udge who heard the suit decid- 
ed that this sanad was a forgery, aiid that 
the last holder, through whom tne piaiuritls 
claimed, was a mere leaseholder, and dis- 
niiased the action with costs. The plaiutitfs 
apii^uiesced in that decision. Tuey never 
^ught to question it in any Court of law. 
Tne question of tho renewal of the leases of 
the KtMbtUi tenants was brought before the 
Government of Bombay about this time by 
the Kevenue Commissioner, and a formal 
resolution was on tue 2bth of July 1677 
passed by that Goveriimeut to the ellect 
t^t it appeared all the leases had expired, 
that there was no necessity to mab.e any 
onange, it being quite clear that the viiUges 
Were nold on leasenuld leuuie at the pleasure 
of tho Guvernmeut ; that it was desiraole to 
renew for periods of seven years the leases 
wnich had expired, a very slight nominal 
increase of rent being made in each case, to 
show that the Government imtintained their 
rights and Would cuutmuo to do so, and 
direoted that words should be inserted in 


the new leases making this perfectly clear. 
Tnis resolution was carried out. A form of 
lease in the Buglish language was drawn up, 
and on the 7m oi Uciooer 1676 approved of 
by the boiuuay Govermneiit. It couiained, 
amongst oihers, clauses rtstraining aliena- 
tion aud at last provniuig that on the leruii- 
ualion or sooner deiermination of the lease, 
the lessee should, wimuut objection or 
oostructioJi, yield up tlie village demised, 
unless the becreiary of 6taie in LouuoU 
should then be pleased lo renew the lease, 
and also a condition ul re-enirv on tho 
bleach of any of the provisions ut the lease. 

A lease in this form on the 22ud of l)e- 
cemoer 16 <y Was granted to I'aiumiya aud 
Bapuji, the respondent s father, 'i'lie AuOul- 
yoi Was signed uy mem, bur, as they suose- 
queniiy asserted that tiiey did nut sign tho 
document of tUeir own free will and pleasure, 
the appellant does not iherelure uesiie to 
treat mem as bound uy it. it can only be 
looked at as contamuig a renewed e.vpres- 
sion of the view eunsisienrly eniei tamed by 
the Government in reference lu the true 
position aud rights of the KunUui^-. ^^o 
further leases Were granted. Tiie lessees and 
those wuo succeeded mem conunued to pay 
the rent reserved, notice was served in lobd 
upon the two ladies, Kai iNaiidi.)ai and Bai 
Kajoai, requning them to quit and deliver 
up possession ot the village of hnaiodi on 
the dist of July following, it was not dis- 
puted that if mesc ladies had by the oonti- 
nuerl payment of their rent become lenauis 
of this Village from year to year, this nonce 
was adequate and sumcient lo dcieiniure 
that tenancy. Up to tnis the evidence 
touumug me adminisiraiive dealings of the 
Bombay Government and its accieaited oin- 
.cials With the Aa»tHUi8 and their vniages, 
including that ot Cnarudi, lias aione been 
dealt With. 

Their Lordships are of opinion that the 
just and reasonable inferences to be drawn 
from it when properly considered are, that 
not only has the respondent failed to dis- 
charge the burden winch, as already stated, 
rests upon her, but that the Bombay Govern- 
ment never departed from the position in 
winch they were left by ilr. \V Uhaiuson s 
arrangements ; that they never by an agree 
meut, express or impned, conferred upon 
the respondent or any of her ancestors the 
proprieiaiy rights in, or owneiship of, the 
vihage of charodi claimed by her ; that they 
never recognised or admitted the exisiencc 
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suo.li ri'^lUs, or of an\’ rililiU auiloiious to 
them, in them or her ; that the only rights 
in this village which the Government con- 
ferred upon her ancestors were those con- 
ferred by the leases which the Government 
% 

from time to time, at their own will and 
pleasure, chose to grant to them (save such 
rights as are conferred by the creation of a 
tenancy from year to year in manner already 
mentioned) ; that the Government never 
conferred upon any of the lessees of the said 
village a legal right to insist., at the termina- 
tion of his lease, upon a new lease of the 
village being granted to him ; in other words, 
that, the Bombay Government never were 
under any legal obligation to grant any 
lease of this village ; and that the granting 
or withholding of a lease of it rested from 
the first, solely in their discretion. 

I • 

Li. was i-outended, however, on behalf of 
t he respondent that her case is much streng- 
thened by a consideration of the Bombay 
Government's dealings with the Grtissms. 
They were aocient Rajput proprietors, and 
before the cts.sion of the Ahmedabad Zilla, 
stood to their native sovereigns in that rela- 
tion, their lands being cultivated by ryot 
tenants from year to year and at will. They 
and the Mewasaies were clearly distinguish- 
able from the Kashatis. The last-named 
held their lands by contract, neither bv 
sanad nor by defiance, and Colonel Walker, 
l ire first official appointed to deal with this 
district, was well aware that there was no 
analogy lietween the holdings of the Qras- 
sias and those of the Kashatis. The word 
“ Taluq ” was first applied to these Rajput 
proprietors by the British themselves. Not- 
withstandlng the ancient proprietary rights 
of the Orassias, they took leases of their 
lands from the Bombay Government, and 
thenceforward their legal rights were, in ' 
accordance with the principle laid down in 
the authorities already quoted, determined 
entirely by the contract which they had 
made with that Government, altogether 
irrespective of what their position and rights 
may have been before the cession of their 
territory. 

All this is stated at length in the account 
by J. Poile, Taluqdari Settlement OflScer of 
the Tsluqdari of Ahmedabad Zilla, and the 
measures adopted for their restoration under 
and in connection with the Act VI of 1862 
of the Bombay Legidature, published in 
1867, pages 7, 9, 14, 42, 43-47, 64 and 67. 
Indeed in the preamble of that Statute it is 


veuiied ibat tliese Talukdari estates are only 
held on leasehold tenure determinable at the 
pleasure of the Government. So that the 
case of the Grassias makes against the case 
of the respondent instead of in her favour, 
inasmuch as it shows clearly that after the 
cession of territory to a new Sovereign, when 
it comes to be a question of legal right the 
contract with the new Sovereign is conclu- 
sive and the rights against the old Sovereign 
avail nothing. 

It only remains to consider the effect of 
any of the legislation of the Bombay Govern- 
ment on the question in issue on this appeal. 
Act VI of 1862, for the reasons given in the 
abovementuoned publication of Mr, Peile, 
does not apply to Kashati lessees at Ml. 
They never were Taluqdars of Ahmedabad 
in the true sense. They did not lose their 
ancient right of ownership of their land by 
taking leases, as did the Grassias, and there*- 
Eore did not suffer the injustice which the 
Statute was designed to remedy. 

The Statute of 1888 is entitled an Act to 
provide for the revenue adraintstration of 
estates held by superior landlords in the 
districts of Ahmedabad, etc. fn the pre- 
amble it is recited that it is expedient to 
remove doubts as to the applicabffity of cer- 
tain portions of the Bombay Land Revenue 
Code of 1879 to estates held by certain supe- 
rior landlords in the * aboveinentioned dis- 
tricts, and to make special provision for the 
administration of the said estates and for 
the partition thereof. In the first section a 
Taluqdar is defined to include a thaknr, 
mehwassi, kashati, and naik.^' Section 23 
provides that nothing in the Act shall be 
deemed to affect the validit}' of any agree- 
ment entered into before the passing of thfe 
Act by or with a Taluqdar and still in force 
as to the amount of his jumma nor of any 
settlement of the amount of jumma made 
by or under the orders of Government for a 
term of years and still in force. Every such 
agreement and settlement is to have effect 
as if the Act had not passed. And section 
33 enacts that certain sections of the 
Bombay Land Revenue Code of 1879 are not 
to apply to the estates to which this Act 
applies. By section 33 it is also provided 
that the word “ Taluqdar ” shall be substi- 
tuted for the word “ occupant/^ the words 
“ registered Taluqdar ” for the words “ re- 
gistered occupant ” and the words ** Taloq- 
dars holding,” or such words to that effect 
as may be required by the context, for the 
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word ‘ ocoupanoy’* when applying this Code 
of 1879 to the estates to wliich this Statute 
of 1888 applies. The seventy-third section 
o£ the Code provides that ” the right oi 
occupancy ” shall, subject to the provisions 
contained in section 56, and to any condi- 
tions lawfully annexed to the occupancy, 
save as shall be otherwise prescribed, be 
deemed to be a hereditable and transferable 
property. 

It is seriously contended, as their Lord- 
ships understood, that the efiect of this 
substitution of the words “ the right of 
occupancy ” for the words ' the right or the 
interest of a Taluqdar ” in or to his holding, 
is that dkKasbaiVs interest in a leasehold held 
for a term of years is changed in its nature 
and becomes a hereditable and transferable 
property, notwithstanding that, by the very 
conditions of the lease his interest is limited 
to a terra, and he is restrained from aliena- 
tion ; and notwithstanding also that by 
section 68 of this Code it is enacted that an 
occupant is entitled to the use and occupa- 
tion of his land for the period, if any, to 
which his occupancy is limited. These two 
sections, in their Lordships’ view, plainly 
mean that a lessee, whether a true “ TcUuq- 
or a ‘‘ thakur'^ niehwassi” “ kas- 
hatiy' or naiky' is bound by the ternn^ of 
his lease, one term of which is that he shall 
only occupy for the tenn of years tor wliich 
» lease for years is granted and prima facie 
no longer. Section 76 was amended by the 
Act of 1901, but the amendment is immate- 
rial on this point. 

Iheir Lordships are clearly of opinion that 
these Statutes do not bear in any way on 
the issue raised in tliis case. They think 
that the decree of the High Court cannot be 
sustained, and that the decision of the Dis- 
trict Judge is equally erroneous. The fal- 
lacy underlying the former on the point as 
to the right of the respondent to ocGUjiy 
permanently is clearly revealed in the pass- 
age printed at page 490 of the Record in 
which the High Court deals with the lease 
of 1833:— 


«re no othor [iroviHions for forfeiture 
of the managoment. There is no provision for 
renewal of the patfu, but it is to bo inferred from 
I management and from the fact 

• hat the palta was for a term, that renewal was 
t'ontnmplated. This inference is supported by 
noth previous and subsequent ovonte ; by pre- 
vious events, because in 1823 permanent posses- 
sion by the Ka$bati8 was contemplated; by 
subsequent events, because the renewal did, in 
fact, take place.** 


Their Lordships, dealing with the legal 
riglifs of the parties alone, are clf^arly of 
opinion that, the decrees of both (’oiiTts are 
erroneous aud should be reversed, t hat the 
main appeal, that of the Secretary of State, 
sbould bo allowed and the cross-apfieal dis- 
missed, aud that judgment should be entered 
for the Secretary of State, dismissing the 
respondent's action. And they will humbly 
advise His Majesty accordingly, 

Tho respondent must pay the roste here 
and below. 

Appeal alhwcf/. 
(^rofis-appcnl thsnimsed. 

Solicitors for Appellant — The Solicitor, 
India Ofl&ce. 

Solicitors for ' Respondent — Messrs, T. 
Wilson k rvi. 


*A.I.R. 1915 Privy Council. 

(From Bombay) 

25th February 1915. 

Lords Dunedin and Suaw. Sir (tEufge 
Farwell, Sir John Edo?; 

AND Mr. Ameer At.i. 

Mali Lai -Defendant Appellant. 

V. 

Bombay Cotton Manafavinr'n»i i'.t).. Ltd. 
Plaintiffs— Respondents. 

* Company — Manager nr Managing birrc'.m 
Cfinnof i>«rc/?*z«c a stranger ' h Uabiliiy. 

Tho manager or Managing Director of a mill 
company haa no implied authority to purchase 
on behalf of hia mil! the liability of a stranger and 
atill less of their own manager <»r manager’s 
partner in a private transaction of bis own 

[P. 70.0T.] 

Robert Finlay, K. Brown and Raikes [or 
Appellant. 

Upjohn and Dunne— tor Respondents. 

Sir George Farwell.- -This is an appeal 
from a judgment, and decree, dated 20th 
August 1912, of the High Court of Bombay 
atfirming a judgment and decree of i he High 
Court in its Original .furisdictioii made mi 
'ith March 1912. 

In 1909, the dale of the transactions in 
f|Uestion in this a)>peal, the appellant was 
a banker and nioncy-lcndcr in Bombay 
having as his business manager there, one 
Dani. .\t the same, time the respondent. 
Company had as its secretaries, treasurors 
rfhd agents the hnn of JLvandas & Co., 
consisting of two [»artner8, Dwarkada^ 
Dharmsey and Puri>)>otam, and Dwarkadae 
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was also apicnt and managing director of the 
Tricuradas Mills Company and tlie Lalcshmi- 
das Mills Company ; both of these companies 
were then quite insolvent, while the res- 
pondents were perfectly solvent. 

On the 13th February 1909, Dwarkadas 
applied to Bani for a loan to himself or either 
of the two mWh of Rs. 50,000 ; Dani refused 
to make the advance to Dwarkadas but 
agreed to make it to Purshotam. and, ac- 
cordingly. on a receipt signed by Purshotam 
for Rs. 50.000 bearincr interest at 8 per cent.. 
Dani. on behalf of the respondents, paid the 
sum of Rs. 50,000 to Dwarkadas, who at 
once applied it for his own use and benefit 
by reducing his own indebtedness to the 
Tricumdas Mills. On due date, the Uth 
April 1909, Dani. by his son, applied for 
pavment to Purshotam who referred him 
to Dwarkadas. Dwarkadas was nuito un- 
able to pay, and thereupon Dani, Dwarkadas 
and Purshotam prepared a number of docu- 
ments and paper entries in the books of the 
respondent company and the Tricumdas 
Company for the fraudulent purpose of 
transferring the liability to pay the amount 
due on the receipt from Purshotam and the 
Tricumdas Company to the solvent respon- 
dent Company. A receipt for Rs. 50.66fi-10-8 
was signed by Purshotam on behalf of 
the respondents and was given to Dani 
in discharge of the hill then due, and 
entries were made in their bonks by Dwarka- 
das and Purshotam crediting the said sum 
to the appellant as received from him and 
debiting Rs. 68,666-10-8, which included 
this Rs. 50,066-10-8. Various other entries 
were made in the books of the Tricumdas 
Mills and in those of Dwarkadas and of the 
respondents, but both Courts below agree 
m regarding them as fraudulent and there 
16 no question left for their Lordships* con- 
sideration except that of authoritv of the 
respondents’ agents. Tt is said that the 
liability of Purshotam was duly transferred 
to the respondents by Dwarkadas as their 
agent. Their Lordships, however, are of 
opinion that Dwarkadas had no such autho- 
rity ; it is not suggested that he had express 
authority, and the manager or managing 
director of a mill company has no implied 
authority to purchase on behalf of his rqiJI 
the^ liahility of a stranger and still less of 
their own manager or manager’s partner in 
a private transaotion of his own. 


1915 

Their Lordships will humbly advise His 
Majesty that this appeal be dismissed with 
costs. 

Appeal dismissed. 
Solicitors for Appellant— Laihys & Hart. 

Solicitors for Eesp 07 ide 7 its—T! . L. Wilson 
& Co. 


1915 Privy Council. 

(From Allahabad) 


29th July 1915. 

Lord Shaw, Sir Ofobge Fabwfll, Sir 
John Edge and Mr. Ameer All 

Buddah Singh and others — Plaintiffs— Ap- 
pellants. 

V. 

Lalht Singh and others — Defendants— Res- 
pondents. 

Privy Council Apjieal No. 110 of 1914. 

** to) Hiyutv Taw — Snrressinv — Orfat-gTovd- 
fothfir*8 grandson is postponed to paternal vncle's 
grandson. 

Betwepn thp gran^Ipon of thp grpat-grandfa^hpr 
of thp nropositufl and fhp rreat-prandflon of hi® 
grandfa^bpr. ».p., fhp grandpon of hfs paternal 
unrip, the latter la a preferential heir. 

* f6) Hindu Laic — Succession — Santana. 

Viinanppvpra has nprd the Trow’d santana in 
the sense of lineal male descendants, 

* fr) Practice — Peference to Judge not a party 
to decision is not ajtj^roved. 

Tt- is an nndosirsbl#* ronrse to introdncp the 
opinion of nnothrr .Turfre not a rart^ to the indp- 
ment for the purpose of enforcing the conclusion 
arrived at. 

** td) Hindu fair — Succession — Pvtra ** 
Benares School is used in aeneric senss. 

4 

Tn the MitaVshern. as eypoi’ndfd in the P^nsrps 
Prhool. the •n'o-H ja>lra end its STTr*or'»in. 
emrlorpd hv Vimaneewara in copperttop with 
brothers and nnfVa n'nst be ppdrrstpod »n a 
generic genee as in the case of the derraecd 
OTTner, and the deerepAents in each asrepding 
line, nn to thr pjrrd I'p'it. ghorM be exhanetfd 
at anv rate to the third derree before trab’rr the 

pflrrpf +e the Pee peTt o^der of succession. 6 
Mad. ?cj . pp ypd. If’2 pot Appr. 

*ts) Hindu Law — Succession — Capaeitv to otfef 
oblations is the test. 


Fnder MitaVghora. whilst- the right of inherit- 
ance arises from saninda-relatiopphip. or com* 
mnpi+v of bleed, in irdripe of the negrpega of 
blood. rrlattepghip or proeiporitv among the 
gotra’rs tbe test to be applied to diarover the 
preferential heir is the capacity to offer obla- 
tions. 1? M.r.A. .’T.^Pef. 

4 

Be f?rf/t/f^gr— for Appelldnts. 

Itobert Finlay — for BespondeDts. 
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Mr. Ameer AH. — Thu question lor derer- 
minatiou involved iti this aj^peal is one of 
considerable import«ance under the Hindu 
Law and relates to the order of succession 
under the Mitakshara as expounded in tlu? 
Benares school, among the (;o!!aterai kin- 
dred belonging to t)ie same paternal stock 
as the deceased. 

The suit out of which tlio appeal arises 
was brought by the appellant Buddha Singh 
alias Chaturi Singh to establish his right as 
the nearest reversioner to the estate of one 
Sahoh Sahai, who died in 1S73. without 


leaving am- male issue. Saheb 8ahai wa.s a 
minor and unmarried at the time of hin 
death ; his mother. Rani Kishori Kiinwar, 
who survived him, accordingly came into 
the possession of his estate, which she held 
for nearlv -34 vears. She died in 1907, when 
the succession opened to the TnalecnDatorafs 
of Srtheb Saliai : 

The following genealogical table, on whicli 
both the courts in India have based their 
judgments, will explain the relative position 
of the parties lo this action 


NAINSUKHM.a. 


?Tirpat kingh 

L 


Pura Singli 

1 

Buddha Singh 

I 

Laltu Singh, 
Defendant No. 1 


* 


Raja Gur Sahai 
-+• Rani Kishori Kunwar 
(wife) 

I 

Saheb Sahai 
1 he 'propositus. 


\ 

Kunjilal. 

Buddha Singh 
alias Chaturi Singh, 
Plaintiff No. 1. 


The plaintiff, Buddha Singh, is thus the 
grandson of Nain.sukhma), tlie great-grand- 
father of Saheb Sahai, whilst the defendant 
Laltu Is the great-grandson of Saheb Sahai’s 
grandfather, Nirpat, and the grandson of 
his paternal uncle. Pura, The plaintiff’s 
contention is that under the law of the 
Mitakshara ho has a preferential title to the 
inheritance of Saheb Sahai as against the 
defendant, who i.s admittedly in po.ssession 
of the deceased’s estate since Rani Kishori’s 
death. He bases his right on the following 
text of the Mitakshava : - ' On failure of the 
father’s descendants tlie heirs are succes- 
sively the paternal grandmother, th(' pater- 
nal grandfather, the uncles and their sons ’’ 
(Colebrooke’s translation, (.'hap. TI, section 
V. 4). And he contends that the expres- 
HioU sons ” occurring in this verse must he 
strictly con.stnied, and sft construed, the 
devolution of the inheritance in Nirpat’p line 
ceased with his grandson, Buddha, and did 
not come down to his great-grandson, the 
defendant Laltu, and that after Buddha, by 
virtue of the immediately following verse 
ho, as the grandson of the great-grandfather 
of the deceased, has become entitled to the 
estate. Their Lordships will refer presently 


a little more fully to this text' and examine 
its meaning by the light of other texts. 

Both the courts in India have held againsi 
the plaintiff’s claim ; hence this .appeal fn 
His Majesty in Council. 

The learned Judges of the Allahabad 
Court in two .separat<i and able judgments 
have oxahaustiV‘;ly reviewed the authori- 
ties bearing on the stibject, and as their 
Lordship.s agree in the main with their 

deductions and the conclusion at v, hich they 

% 

have arrived on these deductions, they find 
themselves relieved of the nece.'jsitv of dis- 
cup.sing the law in any detaib 

The Mitaksbara of Vijnaije4swara, who 
fiouiished about the end of the eleventh and 
the beginning of the twelfth century of the 
Cliristian era, purports to be a commentary 
on the Institutes of Yajnavalkya. Vij- 
naneswara analyses and discusses the text of 
his great predecessor, often at considerable 
length, explains the meaning of recondite 
passage.*!, supplies omissions and reconciles 
f discrepancies by frequent referenceto other 
old expounders of the law. The best ex- 
ample of his treatment of Yajnavalkya’.s 
text is to be found in the commentarv on 
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the role relating to the succession to the 
estate of a person who dies without leaving 
any male issue._ After stating that the right 
of “ sons, principal and secondary ” to 
“ take the heritage had been already 
shown, he proceeds to quote the rule of 
Yajnavalkya declaring the order of succes- 
sion in their default, which runs thus (Mr. 
Colebrooke’s translation of the Mitakshara* 
Chap. II, Sec. 1, para 2) ; — “ The wife, and 
the daughters also, both parents, brothers 
likewise, and their sons, gentiles, a pupil, 
and a fellow student : on failure of thii first 
among these, the next in order is indeed heir 
of one who has departed for heaven leaving 
no male issue. This rule extends to all 
persons and classes.” 

Mandlik’s rendering of these two 
siokas of Yajnavalkya is more literal and is 
33 follows {Maudlik’s translation of the 
Institutes of Yajnavalkya, p, 220, vv. 135 
136) : — * 

“ The wife, daughters, both parents, bro- 
thers and likewise their sons, gotrajas (gen- 
tiles) ; bandkus (cognates)— a pupil and a 
fellow student. Of these, the next followinc^ 
on failure of the preceding in order is heir 
to the estate of one who has departed for 
heaven, leaving no putra. This rule extends 
to all (males whether belonging or not to 
the four) classes,” 

The compound Word aputra occurring in 
Yajnavalkya 8 text has been rendered by 
Mr. Colebrookft as “ leaving no male issue ”• 
by Mr. Mandlik as leaving no putra.” 
He was evidently anxious to avoid any 
English synonym, as the word pwira here 
according to all the commentators, conveys 
a larger meaning than is usually implied bv 
f.ho term “ son. ■’ The Viramitrodaya says 
clearly that the word “ sonless ”, which is 
the literal equivalent of aputra, signifies ‘‘in 

default of son grandson and great-grand- 
sou (Chap. Ill Part I, v. ii, Shastri Golap 
Chandra Sarkar s translation, p. 154) that 
In other words, it comprehends three degrees’ i 
In the direct line of descent. In fact it is 
not disputed at their Lordships’ Bar that ' 
the word putra as used in relation to the ' 
last owner signifies and includes son, grand- '■ 
Ison, and great-grandson. What is con- ‘ 
tended for is that the same word in connec- 
tion with other relatives, such as brother 
uncle or grand-uncle, must be construed in ^ 
3 restricted snd literal sense. oi 

Commentary of Vijnaneswara on the ~ 
above quoted slokas of Yajnavalkya, ex- 


X.TU (Mb. AMitBE Ali) I9|g 

tie tends over several sections in Mr. Cole- 
ig brooke's translation, and makes the work 
tit more a digest than a mere commentary, 
to In section 1 of Chap. II, the author deals 
[y exhaustively with the right of the widow 
H to inherit the estate of “ one who has died 

s- aputra. Her right of succession is depend- 

r. ent on his leaving no male issue to the third 

a, degree. In paragraph 3 the word puira is 

d used again in the same generic sense. After 

:8 treating of the rights of daughters and 

J, parents in sections 2 and 3 respectively, he 

it deals in section 4 with the succession of 

IT brothers and “ their sons.” Here, again, 

g the word putra is used, whether in the literal 

II or in an extended sense is a matter for con- 
sideration. 

0 Section 5 relates to the right of collateral 
9 .kindred of the same paternal stock or 

e aim therefore called the gotraja, to take the 
*» inheritance of the aputra in default of “ bro- 
ther s sons. ’ Admittedly both the plain- 
tiff and the defendant are Saheb Sahai’s 
gotrajas. Keference, therefore, is necessary 

1 to the rules embodied in section 5. 

] It is to be noted here that the word putra 
^ or more correctly put-tra^ which literally 
^ means “one who releases from hell “ 

13 used by Vijnaneswara at the very begin- 
ning of his Book on Inheritance. In para- 
graph 3, section I , Chap. I, describing the 
two kinds of property (daya^ wealth) to 
whicli rights of inheritance attach, uw., the 
unobstructed” and “obstructed,” he 
speaks thus of the latter class : — • 

parents (of uncles) 
and brothers and the rest, upon the demise of the 
owner if thero be no male issue, and tht>s the 
actual existence of a eon and the enrrival of tiie 
owner are impediments to the succession ; and on 
their ceasing, the property devolves (on the fuc- 
^sors) in riiht of his being uncle or brother. 

This is an inheritance subject to obstruction.** 

And then comes the significant passage:—* 

* The same holds good in respect of their 
sons and other descendants,” meaning, clear- 
ly, the sons and descendants of uncles and 
brothers. And this is the construction 
which Balambhatta, one of the best known 
commentators of the Mitakshara, appears 
to have put on these words. 

As pointed out in the case of Ratmckandra 
Martand Waikar v. Vinayak VenkatesK 
Kotkehar (1) the right of collaterals to suc- 
ceed to the inheritance of a deceased person 

^ - A 

(1) [1914] 42 CaL 384a25 I. C 29C«>41 LA. 

290 (P.Q) 


I 
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is based on the rule of Manu, which has been 
translated differently by different writers, 
but which in substance amounts to this, that 
the estate of a deceased goes to bis nearest 
sapinda. The right of collaterals, therefore, 
is dependent on the existence of tlie ^apinda 
relationship between the propoaitus and the 
claimant. It is now well settled by the 
decisions of this Board that under th<; ilitak- 
s^ara Lutloobhoy Bappoohhot/ v. Oassibai (2), 
RaTucJiaiidra Martand v. Vinayak Venkatesk 
(1) the tswpitidd relationship arises be- 
tween two people through their being con- 
nected by particles of one body/’ viz., that 
of the common ancestor, in other words, 
from community of blood in contradistinc- 
tion to the Bayahhaya notion of “ commu- 
nity in the offering of religious oblations.’’ 
But, as will be shown later on, the Mitak- 
shara, whilst holding that the right to in- 
herit does not spring from the right to offer 
oblations, does not exclude it from consider- 
ation as a test of propinquity or nearness 
of blood. 

Mr. Colcbrooko has, in his translation of 
section 5, erroneously rendered the word 
sapifi^ as “relations’ connected by funeral 
oblations,” and sanuimdalccia as those coii- 
iiected by “ libations of water, "^which has 

confusion of ideas. Thtur 
ijordships, therefore, propose 1o follow the 
translation wliioh was before this Board in 
^^oobhoy's case (2). 

The first paragraph stands tlius : 

— brother’s song, golraja-i share the 
ate. Gotraj(U are the paternal crandniotbor 
ana sapindaa and mmanodahas." 

Their Lordships understand that tlic word 
rendered “ sons ” in this paragraph is putra 
m the original. Then follows paragraph 3, 
m which Vijnaneswara develops the posi- 
tion of the grandmother in the following 
terms : — 

In the first place the paternal grand- 
mother takes the inheritance.” The patoc- 
oal grandmother’s succession immediately 
after the mother was seemingly suggested by 
the text before cited. " iknd the mother 
also beiiig dead, the father’s mother .shall 
^ke the heritage,” (Section 1 , ])aragraph 7). 

No place, however, is found for her in the 
compact series of heirs from the fatlier to 
the nephew, and that text (the fathers 
mother shall take ^ the heritage ’) is intended 


(2) 11880J 6 Bom. llC—7 r.A. 3I2»7 Oil. D. 

(p. a). 
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only to indicate her general competency for 
inheritance ; she must, therefore, of course, 
succeed immediately after the nephew ; and 
tiuis there is no contradiction.” 

Paragraph 3 then states in general terms 
that after the grandmother the sapindas of 
the same paternal atoek, viz., the paternal 
grandfather and t!ic rest inherit the estate, 
for bhiunayotru sapimlas {i.e., sapindas bt;-’ 
longing to another stock) are indicated 
the term huudhti (dealt with in section 6). 

Paragraplis 4 and 5 deal specifically witit 
the succession of the samamgotra sapindub 
and run as follows 

“(4) Here on failure of the father’s ducf.ndanU\ 
the heir.^ are suuteseively the paternal grand’ 
mother, the paternal grandfather and their sons.” 

“(5) On failure of the paternal grandfather's 
hue, the paternal great grandmother, the great 
gran<lfath©r, his sons and their issue, inherit. In 
this maimer must be understood the succession 
of the samanagolru sapindas." 

It is clear from the observations of both 
Mr. Mandlik and Dr. Jolly (Mandlik’s Hindu 
Law, p. 379 ; Dr. Jolly s Tagore Law Lec - 
tures, p. 124) tliat Mr. Colebrooke in hi.s 
translation of paragrapli 5 lias omitted 
towards the end the important words “ u]i 
to the seventh,” whicli makes a material 
difference in the sense of the passage. 

Maudjik translates the last seutciico a,-, 
follows : lu this manner up to the 

seventh {aapinda) the taking of wealth by 
the satmmujotra mpindaa should be known. ” 
Only instea<l of expression samaHuyolra, 
which is in the original, he uses the abbrevi- 
ated terms sayotra. 

Paragraph 6 then pro»rldea as follows : 

“(6) If there bo none such, the nucression de- 
volves on eamanodakap, and they must be under- 
Ktood to reach the aoven degrees beyond sapindas, 
or else as far ae the limit of knowledge and name 
extend. Accordingly Vribat Menu says : ‘ The 

■'elation of the sapindas ceases with the seventh 
person, and that of snnuinodakas extends to the 
fourteenth degree, or as some affirm, it reaches 
as far os the memory of birth and name extends.” 
This is signified by goira.' 

Ti w contended on behalf of the appellant 
on the strength of these several passages 
that tfao w'ord ” son ” used in conjunction 
with brothers must be literally construed, 
for otherwise, it is urged, the position 
assigned to the grandmother in the order of 
Miucession would be displaced. The effect 
of this argument (which by parity of reason 
ing must apply also to uncles), if well 
founded, is that the BUcoession in the father’s 
or grandfather’s line mnet cease ipso facto 
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on the failure of descendauts of the second 
de'i'ree. aui the inheritance must bo diverted 
to another line ascendini first to the female 
ancestor. 

In their Lo’-dships’ opinion it begs the 
Very question which thev have to determine, 
yi:., in what senseVijnaneswar has used the 
term ‘‘ son ” in these passages ; and that 
question can be answered only first bv 
examining his own method of employing the 
wot*d, and secondly, by iii'iuiring in what 
sense other Hind-i jurists of the same school 
or cognate schools have understood the 
oppression. Before proceeding with their 
epamina’-ion of Vijnaneswara s own words, 
their Lordships desire to make one observa- 
tion, as- it strikes them, regarding the place 
of the grandmother in his scheme of succes- 
sion. 

In Yijnavalkya's rule, already quoted, 
to which Vijnaneswara refers as “ the com- 
pact series of heirs,” the paternal grand- 
m )ther is not included as an heir. Vijnanes- 
Wi-a finii a plojj'e for her among the gotraja, 
on the authority of an enunciation of Mauu, 
which he quotes in paragraph 7 of section 1, 
Chap. IT, and which runs thus : — 

“ Of a ^oa ivtnr chUih<?8 tha motUor shall take 
the estate ; ani the mother also being dead, the 
father’s mother shall take the heritage.” 

According to Minu, theu, if his words arc 
to be literally construed, the paternal grand- 
mibher would take immediately after the 
mother. This diHicultv Vijnaneswara him- 
self reeogniy.es ; in order to reconcile the 
coulicb between Yajnavalkya, who omits the 
grauimobhec altogether from his “ com- 
pact series of heirs,” and Mann, who would 
place her directly after the mother, he places 
her som-iwhat arbitrarily, as Messrs. West 
and Bibler also indicate, after the ‘‘ bro- 
ther’s sons.” The ({uestion, however, whe- 
ther he intended his declaration to be im- 
perative can bo solved only b}' a less free 
translation than Mr. Colebrooke’s. Any- 
how, the meaning to be attached to the word 
“ sous ” is left subject to ejqjianation. 

Nov/, in paragraph 1 of section 5, where 
Vijnaneswara says ‘’if there bo not oven 
brother’s sons,” the word used is putra ; in 
paragraph 2, where the grandmother’s place 
is declared, the expression employed is 
brother’s siUa, a synonym of fiUra. In 
paragraph 4 again the word puira appears 
to bo used in oonueotion with uncles.. In 
paragraph . 6, where the expression “ his 
sons and their issue ” occurs, the original 


words are said to be tat putraa, “ iiis sons,” 
and tat sunavas, (plural of sunu “ offspring.” 
Sunu is the old Indo-Arvan word which 
survives in the English son”) “their 
sons ”, 

The word “ descendants ” in Mr. Cole- 
brooke’.s translation is in the original “ san- 
iaw//,” which means race, lineage, or pos- 
terity, and is still used among Hindus to 
mean male progeny without limitation. 

Mr. Justice Telang construes it as meaning 
‘'continuation” Rachava v. Kalingapa{S ) ; 
other learned Sanscritists interpre^t it to 
signify ‘‘ an uninterrupted series ” (of pro- 
geny or heirs). Their Lordships have no 
doubt that VijnauGSwara has u^ed it in the 
sense of lineal male descendants, Snnams 
translated by l^Ir, Colobrooke a.s “ issue,” 
connotes the same idea. 

Having regard to the fact that this great 
legist, whose logical acumen judging from 
his work seems to have been remarkable, 
has used the term puira in previous parts of 
his book on inheritance in a comprehensive 
and generic sense, their Lordships find it 
difficult to conceive why he should arbitra- 
rily and without any explanation have used 
the word towards the end in quite a different 
and restricted sense, or why, if his intention 
was to confine the descent in the case of the 
collaterals to the actual sons of brothers and 
uncles, he did not employ terms which 
would have exactly conveyed his meaning, 
such as atmaja or aums;, which their Lord- 
ships understand, mean “ son of ono*s 
loins'” (See Mandlik, p. .380 ; and Suther- 
land’s translation of the Dattaka Mimansa 
(Stoke’s Hindu Law Books, p. 547). Nor 
can their Lordships appreciate the argument 
that the moaning of such word.s'^as santana 
and su)iav%9f which mean lineal male pro- 
geny without limitation should be arbitra- 
rily cut down to two degrees. 

There seems to be great force then in Sir 
Robert Finlay’s contention that the limi- 
tation is to be found elsewhere. The rule 
of Manu supplies one limitation : — To three 
(ancestors) water must be offered, to three 
funeral cake is given, the fourth (descend- 
ant is) the giver of these (oblations),^ the 
fifth has no connection with them ” (“ Sa- 
cred Books of the East,” Vo!. XXV, v. 186, 
p. 36). The other is deduced by Mr. Har- 
rington (see Rutchepuity Dutt Jha v. Rajun- 
der Narain Rae (4), the well-known author 

(.3) [1892] 16iom. 716. ^ ^ 

(4) [1837.41] 2 M. 1. A. 132*2 S»*her 1* 

Sar. 161 (P. C.) 
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of tho “ Analvsia,*’ and ono of the most 


erudite judges of the old Sudder Court of 
Bengal, from the enunciations of Yijnanes- 
wara himself in paragraph G, section 5, 
where ho declares that the succession of the 
sammanaijotra sapindas extends “ in this 
manner ” to “ the seventl) decn*ee.'* Tt is 
not necessary in their Lordships’ opinion to 
examine the force of the ciiticism that has 
been levelled at Mr. Harrineiton’s construc- 
tion of Vijnanesvara’s dictum, for if the 
view hosed on Manu’s doctrine or rule be 
well founded, as the Hi^^lt Court has con- 
sidered it to be, it would be sufficient to 
dispose of this appeal. 

In this connection their Lordshins desire 
to malce another observation. Tf it be 
correct, as has been sur^^ested, that the 
Word.! viUra^paiitra (“ son-errandson 
used by Vijnaneswara in section 1, Chap. T, 
did not comprehend orir'inally a preat- 
prandson, but that it has been included hy 
the commentators, as the Virnwifrodai/a 
shows, on the t»t.renpth of analopieal reason- 
inp, then, in their Lordships* opinion, the 
objection to the Hiph Court’s readinr of 
text, based on the necessity of strict adhe- 
rence to a literal interpretation, loses con- 
siderably its force, and the Courts are com- 
pelled to resort to other texts to extract the 
meaning of undefined expressions. 

Turning now very hrieflv to the other 
authnritiP4i to which their Lordshins’ atten- 
tion was called, thev observe that .\pararVa, 
another scholiast of Yainavalkya, who 
flourished about a century later than Yijna- 
neswara, dealing with the same text on 
which the author of the MitaVshara has 
commented at such length, construes, as 
pointed out hy the Kirh Court., the exj)reK- 
sions ** brother’s sons ’’ and “ uncle’s sons ” 
in a wider sense. That ApararVa’s authority 
is acknowledged hy the expositors of tlie 
Benares school is clear from the fact, to 
which Mr. Mandlik refers, that Yisweswara 
Bhatta, the author of the Subodhini, a 
commentary on the MitaVshara, has used 
Apararka’s work among others for the com- 
pilation of his Madanapariiata. Parts of 
Apararka’s treatise and of the Afadananari- 
jata have been translated hy Dr. Sarvadhi- 
kari and are to be found in his Tagore 
Lectures for 1880. 

Nanda Pandit. “ an esteemed writer of tho 
Benares school,” and the author of the noted 
work on the Law of Adoption, called the 


Dattaka Mimansa, a standard treatise among 
the followers of the MitaVshara, has written 
commentaries both on the Mitakslara as 
Well as on the Institutes of Yishnu. a prede- 
cessor of Yajnavalkya. who is froouentlv 
quoted hy Yiinaiieswara. In this latter work, 
called tlic Yaijayanti, in giving the order 
among the he. states that in the 

father's line, on failure of the brother's son, 
the brother's son's son is heir." .Ai-d he 
bases this rule on tho prescriptions of 3^anu 
already ouoted. It is to he noted that this 
wTiter, who must have had Yiinaneswara’s 
words in his mijid, certainly did not limit 
the term pvtra to two decrees. Yaradaraja, 
whose authority is said to he great in 
Southern India, and whose enunciations 
appear to he received with respect also hv 
the expounders of the Penares school, has 
given e.vpre.ssion to the same view. Vidya- 
hhusan Shan»a Charan Sarkar, a learned 
Hindu scholar who for many years leld the 
post of principal Oriental Interpreter in the 
High Court of Calcutta, and at one time 
occupied the chair of Tarore I aw Professor 
in the Calcutta University . also deals with 
the subject in his well known work called 
the Yyavastha Chandrika. 

This learned Hindu writer states in Prin- 
ciple ]5g) that “ a brother's rrandsfm suc- 
ceeds in default of a brother's son,” and 
refers to the decision of the Calcutta Hifh 
Court in Kure(>m Clnvd Gvrain v. Ovdvug 
Gitntiv (5). without taking any exception to 
its correctness. In the note to the Principle 
ho states the reason why the brother’s 
grandson succeeds on failure of a brother’s 
son in these words : 

“Preanpp fhn term Vro^herV 8on inrlrpive 
alnooftte trolter’p irflr<’»or oor’ Vrcspfr te in 
fopirdo and the nrarrut of the gCTRons nneU-rHtood 
by tho form fjotraja/' 

The significance, however, of the state- 
ment lies in the question which Shama 
Charan Sarkar propounds in the footnote : 

“It mav he ashed thaf when in law the form 
'son ’ (pvt fra) is jnrlpsjre of the j^andson and 
ppeat-^andson. why then the term "brother’s 
son” does not include .ilso tho ‘brother’s trroat. 
crandson 

The answer which he gives to his own 
question is both interesting and instructive. 

“ The answer is,” he says, " that in low 
calculation is made frrm the son of the 
common ancestor, which here is the father 
of both the deceased and hie brother, 


(P) GY’. R. 
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cousequeubly the term ‘ son ’ (of that an- 
cestor) is inclusive of his great-grandson, 
who is the brother’s grandson.” 

Dr. Raj Kumar Sarvadhikari, whose 
authority as an expounder of the Hindu 
Law has been recognized l»y the Calcutta 
High Court and this Board, in his Tagore 
Law Lectures, gives emphatic expression 
to the view that the word ' son ’ includes 
three degrees of descendants. 

Devauanda Bhattef, the author of the 
Sinriti Chandrika, whoso doctrines, however, 
are not recognized in Northern India holds 
the contrary opinion ; and Visweswara 
Bhatta in the Subodhini certainly appears 
to sav that the father’s line ceases with the 
brother’s sou; and probably the same mean- 
ing is to* be attached to his statements iu 
the Madanaparijata. With regard to these 
f.wo writers, their Lordships deem it neces- 
sary to observe that Devananda Bhatta, 
who is supposed to have been a contempo 
rary of Apararka, admittedly differs from 
the author of the Mitakshara in several 
essential rules of law. It seems, to say the 
least, doubtful whether an enunciation in 
the Smriti Chandrika can bo safely applied, 
except perhaps by way of analogy, to ex- 
plain a dubious or indeterminate phrase or 
t.erm in the Mitakshara. The Subodhini 
stands on a different footing ; it, no doubt, 
professes to bo a commentary on the Mitak 
shara, but it is equally clear that in several 
instances it diverges from the acknowledged 
interpretations of its doctrines. The view of 
Visweswara Bhatta and Devananda Bhatta 
have been propounded with much force by 
Mr. Mandlik and Golap Chandra Shastri, 
both of whom take their stand on the literal 
construction of the word pvifo.. This thesis 
has been elaborately worked mit by the 
former writer, but in substance it amounts 
to this, that as Vijnaneswara has used the 
expression * son ’ in conjunction with “ bro- 
thers ” and “ uncles ” it must be restricted 
to their direct male issue, and no extension 
of its meaning is permissible. 

Their Lordships agree with the High 
Court of Allahabad that this reasoning pro- 
ceeds on a very narrow basis and materially 
ignores the chief ground on which the op- 
posite doctrine is based. Dr. Raj Kumar 
Sarvadhikari’s construction appears to them 
to rest on a logical foundation, and his views 
seem to be consistent and clear. In effect 
he says that the Mitakshara propounds a 
definite scheme oi succession ; lineal male 


descendants of the deceased owner down to 
and including the third degree, who consti- 
tute the fii’st class of propiuquoufl relations 
(the nearest sapindas) inherit in succession 
iu the first instance. In their default the 
widow and daughter take by express pro- 
vision of the law. The daughter’s son 
comes iu similarly. In their absence the 
inheritance ascends ; each ascending line 
begins with a female, and each has to be 
exhausted in accordance with the rule of 
propiiiquous relationship before the 

next in order can take ; so that the parents 
and their three successive descendants ” 
take lirst ; tJien the paternal grandmother 
and the paternal grandfather and “ their 
Lluec successive descendants ” come next-, 
and so on. 

It may be noted boro that two recent 
fCindu writers of repute (Dt. Jogendra Nath 
Biiuttacharjea, M.A., D.L., in his Commen- 
taries on the Hindu Law, p. 414 ; Mr. 
Jogeudro Ohander Ghose, Hindu Law, 
p. 119) and Dr. Jolly, who was at one time 
Tagore Law Professor in the Calcutta Uni- 
versity, and is one of the translators of “The 
Sacred Books of the East are in substan- 
tial agreemrmt witli Dr. Raj Kumar Sar- 
vadbikari. 

As regards the decided cases there seefflB 
to be a conflict of opinion between the High 
Courts of Allahabad and Calcutta on one 
side and that of Madras on the other. The 
latter High Court has upheld the narrow 
c’.onstruction propounded by the SmntJ 
(!haudrika and the Subodhini, and though 
it purports to contine its interpretation to 
Southern India, the opinion it has expressed 
has a wider application and deserves, there- 
fore, careful attention. 

Their Cordships do not consider it neces' 
sary to refer to the earlier decisions of the 
Sudder Dewany Aclalut of the North-West 
Provinces ; they think it sufficient to treat 
the judgment of Mr. Harrington in Rutche- 
putlij DkU Jha v. Rajunder (4) as a starting 
point in the current of decisions in Northern 
India. The ({uestiou at issue in that case 
related to the right of Bandhus or cognates 
under the Mitakshara to the succession to a 
deceased person in the presence of a gotto^’ 
Mr. Hairington iu deal^g with the question 
e.xamined exhaustively the meaning of the 
word putra, and came to the conclusion that 
it had been used by Vijnaneawara in a 
generic sense. His judgment was affirms® 
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on appeal to this Board ; and viu ie appeaifi 
to be no challenge of his interpretation 
of the law. It again received the approval 
of this Board in Bhyah Bam Singh v. Bhyah 
Ugur Singh (6). Perhaps Mr. Harrington*H 
view witli regard to the continuation of 
each line of heirs to the seventh degree is 
open to the objection that it contravenes 
the rale of Manu. As already observed 
their Lordships do not, however, consider 
it necessary for the prirposes of the present 
case to consider whether the principle 
suggested by him is correct or not . 

In Kmeem Chand Gurain Oodung 
Gurain (5) also the exact point in issue 
was. not identical with the one involved 
here, but Mr. Harrington’s construction of 
the word piUra was accepted ; and it was 
held that in the scheme of the Mitakshara, 
the terra '* brother’s son ” includes bro- 
ther’s grandson.” 

In Kalian Rao v. Ram Chandt:r (7) the 
point, at issue directh' concerned the posi- 
tion of the brother’s grandson in the line of 
descent, and the learned Judges of the 
Allahabad High Court (Burkit t and Cliamier, 
•IJ.) came to the conclusion that under the 
law of the Mitakshara, as acce 2 >ted and 
expounded in the Benares school, tlio bro- 
ther’s grandson had the right of succession 
to the deceased before it ascended to the 
second line, viz., the grand- parental line. 

This decision has l)een followed in the 
case under appeal. 

Ill tlift Bombay Presidency also the doc- 
trines of the, Mitakshara are recognized 
.subject to the intorprotation of the Vyca^ 
ham Mavukha of Nilkanfeha Bliatia, and 
although on many points there is consider- 
able divergence between the Benares and 
the iMaharashtara schools, as regards the 
.juestion involved in the present case one 
decision at least of the Bombay High (^ourt 

indicates an agreement nith the Allahabad 
Kigh (-oiirt. 

Mr. .histice Telang, a Sanscritist of high 
order, in Rachava v. Kalingapa (3) oxpla^s 
thus the order of descent among the goirajas 
(enunciated in Chap. II, section 5, para- 
graphs 4-5 of the Mitakshara), although, as 

(6) [1867.69] 13 M. I. A. 373*6 B. L. R, 293 
*14 VV. K. 1*2 iSuthur 330*2 8ar. 606 

(P. U) 

(7) [1901] 24 All. 128*1001 A. W. N. 189. 
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lie points out, eacli a.si'cnding line 
with a female {gotraja) ancestres.s. 

“In the Mitakshara, Chapter II, Mention o, H. 
4-0. it is laid down that the propinquity of gotrajan 
is to bt» determinetl by line.s of descent- that is to 
say, the inheritance is to go tirsl in the line” (the 
word in the original 6antana literally, “ l ontinua 
lion ”) “ of the paternal graud-father, then in de- 
fault of any one in the line, of the paternal great 
grand-father, then of the paternal i^reat great 
srrand-father, and so forth.' 

The Madras High Couii in two case.s 
named respectlvelv Suraga Bhuhta v. Lakh- 
shminarasamwa (8) and Chinnasami Pillai 
w Kunju Pillai (9), has held, as already 
stated, the direct opposite. The ratio deci- 
dendi in both judiimenis, which are elaborate 
and closely reasoned, is of .i two fold cha- 
racter; in tlie Hrsl )>lace the learned Judges 
say that when a word i>urports to bear two 
meanings, one primary', the other secondary , 
it must be understood in tlic primary sense 
unless there Ls anyt hing in \ he context to 
show that it wa.s not used in that, sense. In 
the .second idacc tliey seem to consider the 
opinions of Devananda Bhatta ami of A'is 
vo.swara Bhatta in the Smrili Ohandrika ami 
Subodhiiii respectively as conclusively sliow 
ing that the Mitakshara mu.st. he taken {\> 
limit collateral descent to tw-’o degrees In 
each line. Their Lordshiiis liave already 
made their remarks on the.se tw’o authori- 
ties; they do not feel disposed to at Luidi any 
canonical authority to the rule of the 
Subodhini. Ciiriou.sly enougii there is no 
reference in either of the Madras judgments 
referred to above to prcAiou.s decision 
Parasara Bhattar v. Rangarajn Bhatlar (10) 
of the same (’oiui. to which Turner, I'.J. 
was also a party. In tliat case the rule of 
the Srariti ('handrika was not aciepted nor 
was the literal constru(';tiou of the Mitak 
shaia followed. It is usual in such cases 
where a difference of opinion arises in the 
same Court to refer the point to a Full 
Bench, and the law provides for such con- 
tingencies. Had that course been followed 
their Lordships would probably have liad 
more detailed reasoning as to the change of 
opinion on the part at least of one Judge 

III Surya Bhakta v. iMkhshmi/iara.-nimma 

(8) the Judges say they had "con- 
sulted their learned colleague, Mr. Jimtice 

(8) [1882] 6 Mad. 291. 

(ft) [1912] .36 Mad. 162*21 S.^belt 

I. C. 886*10 M. L. T. 226 

(10) (1878-801 2 Mad. 202 . 
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Mattusami Ayyar,” and acknowledged their 
ooiij^acioii to aim for liis asdiatanoe. Tneir 
Lori-Uiupd cannot help remandn^ that it 
Id an undesiraole course, wnicli has nut- 
been appi'u\'ed of tjy this Board, to intro- 
dace tae opinion of another Jud^o not a 
party to the jad^ment for the porpose of 
enforcing the coiioiusion arrived ao. Tno 
recorded opinion of Jlactu&auii Ayyar, J. 
wouid nave oeeu of great value Jiad ne Deeu 
ajsociaced in ciie decision. 

HoWriVor, tlie c-wo idadras decisions have 
receirod the respectful considoraaon of their 
Lordihips. Tney hav^e au'eady given rea- 
sons for holding chat in tne iVluaxCshara, as 
e.’Cponnded in tiio Benares school, the wurd 
pucra anti its synonym employed oy V’ljna- 
heswara m conncci;ion wicn orotners and 
uncies mast Oe understood in a generic sense 
as in tue caje of tue deceased OkVncr, and 
thaw tne descendants in eacn Ascending line, 
up to Clio lixed umit, should oe oxnaasted 
at any raoc to the UiLrd degree oefore ma^iiug 

the ascent to cue line next in order of succes* 
sion. 

It seems to their Lordshii)s that tnere is 
another ground on waich tno plamoiif mast 
fail, ft is admitted that the defendant 
confers greater oonent on the deceased oy 
the oifermgs he maaes to the manes of the 
common ancestor. Now, it is aosolutely 
clear tnat under Alitaashara, whilst the right 
of inheritance arises from sapim^o-relacion* 
ship, or commamoy of Dlood, in judging of 
the nearness of olood-relationslup or pro- 
pinquity among the gotraja^ the lest to ue 
applied to discover the preferential heir is 
the capacity to odor ooiatious, Mitra iVIisra, 
the aathur of the V^iramicrodaya (Uoiap 
Chaudi'A^Shasoris transhition, p. 91,L)h. fi. 
Part 1, S. 12JA), an authoritative comment- 
ary on the Alitaxshara, lays down this 
doctrine in express terms. He says when 
there are many claimants to the heritage 
among gntrajas and the liKe (Dr. Kaj Kumar 
Sacvadniisari construes the wurd “ lixe ” 
as moaning “ other classes of heirs ”) then 
the fact of conferring oenedta on the pro- 
prietor Oi. the Wealth oy means of the oderin" 
of oolacions and the line only excludes those 
that do not confer such benehts.” Dr. 
Kaj Kumar Sarvadnihari renders the last 
part of tills passage thus ; Xne benetit 
conferred on the lace owner by the odering 
of the cahe and the water determines the 
title to inheritance.’* ( “ Tagore Law Lec- 
tures, ’* foi 1880, p, m.) 


In the case of Bhyak Ram Singh v, Bkgah 
Ugut Singh, (b) the Board alhrmed this rule 
in the following words : — 

“ When a question of preference arises os pre* 
ference is founded on superior efficacy of oblations, 
that pcinciple must be applied to tile solution of 
the diffiouliy.” 

For these considerations their Lordships 
are of opinion that the conclusion arrived 
at by the High Court is well founded, and 
this appeal siiould Oe dismissed with costs. 
And tney will humoly advise His Majesty 
accordingly. 

L^. D. Appeal dismissed. 

Solicitors for the Appellants — Kanken 
Ford, i<'oid and Chester. 

Solicitors for the Respondents — Pyko Par- 
rott & Co. 

1915 Privy Council* 

(From Bombay) 

19th January 1915. 

Lord Suaw, Sir Ceorge Farwell, Sib 
J oiiw Kdge, and Mr. Ameer Ali, 

Shioalingappa Busappa Shinlre — Plaintiff 
— Aqipellant. 

V. 

Revappa and of/iers- -Defendants— Kefi* 
pondencs. 

CtoU P.C\, 0. 4U R. 27-^ Admitting additional 
evidence — i4uffi:ient reason^ muel be given. 

Where an appbeation for the reception of dev 
evi.loDv’e was made alu;r a final judgaieni> in a 
wuicn had already lasted for a period oi oVtr 
three years. [P. 7», U 2J. 

Heldf toai it cannot bo allowed in absence of 
sufiicioDt reasons. 

Robert Finlay and Arthur Qray — lor 
Appellant. 

BcGruyiher and Lowndes — for Respond- 
ents. 

Lord Shaw. — Their Lordships do not 
thiua it necessary to call upon the respond- 
enis. 

As to the application for the reception 
of new evidence in this case, their Lords nips 
are clearly of opiuitm that the rejeorion oi 
tUat appucaiion was correct. The apfilic** 
tion icseif was made after a hnal judgment 
in a suit wnich had already lasted for a 
period of over three years, it is ehougb 
to say that no suhicient reasons appears from 
the ahidavits themselves to show why the 
proposed new evidence was not tinieoualy 
aaomitxed.^ 
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Upon the merits of the appeaK liaving 
conaiderecl tlxe jud^jiuents in ihe Courts 
below, their Loid, ships are of opinion tJiat 
thai^of tJie h'irst Uass Suhorcluiaic Judgt? 
of ilelgaum cannot be supported. TJiuv 
agree with the ja<lgment of the Uign 
Court, wiiioii appears to slate correctly 
not only the piesumpiions arising from the 
histor}- of the family, but also to appraise 
properly the documenu ami trausaoaons, 
and particularly the releases ihcniselves. 
These releases ace not proved to be lorLciios. 
On the coiitTary their Cordsliips agree with 
the High Court in holding That, the attaeJe 
upon tiieir geu.tineiiess rest purel}- upon 

conjecture# Tms bemg so, their Luidships 
Will hiiiiiol}' advise Jiis Afajesiy ihac me 
hppeal should oe dismissed, i'ne appcilant 
iviU pay the costs, including the costs of 
the application to posipone mo heanug. 

-Ijjpeal tii^/nssfd. 
f'^oitcUors for Appellant. —Hitnken, Fotd, 
Ford and Chestei. 

^oliLitors for }{ci;pundi’Kl:>:^T. L. Wilson 
cC Co. 


‘■'''A.I.R. 19i5 Privy CouncU. 

(FboiU Ajmeh .Uekwaba) 

November llflb, 

ViSCOUiiT HALUA^■E, ijOBOS ICuiilOOK 
ANn vVjtEiSbUBY, &IB John itnoE 
A.Ni> jIk, Ameei; Alt. 

Iha/cui' Umed iSimjli and another — Appel' 
lants. 

V. 

H. h. Until iSobhag Mol Ohudha and anolhef 
*— Kespoudents. 

Privy Council Appeal No. 103 of 19M, 

Cicil I*. C., Uch. 'J, Art, I — Party minor 

'licjcfenct C07iiSintt(f to uy am (/uurUian Uut not 
maned — liefereuce tit tjouU — CttW r.C'., O. H. 7, 

Piira 1. of Jud .Schedule, Civil P. C. which pro- 
>idca Ihtti the panies to asuit luuy apply in 
injj to luo Court lor un Umor oi iicieroucc, does 
not roquiro taut tdo writing siiould of ncctesiiy 
Ue bignyd. V\ hero thoruioro ono of tbo panics 
was 'unnor and Uia guarUian was in Court and 
aasicntedto tiio application, but the application 
waa not aigued by him, 

Utld, that the reforcuco uaa not invalid on that 

LF. hO, C. i>.j 

for Appellunis. 

iteapondeids — Fx parte. 

Viscount Haldane.— in this appeal the 
tiUeation is \yhethcr the Oliiciatiog Chief 


Jomiiiiscioiicr of Ajmer- ^^lerwara has pro- 
perly set aside the award in certain arbitra- 
tion proceedings. The respondents bad 
brought a suit, tu recover from the appellants 
ItS. i5.'S,3JU alleged to be due under a mort- 
gage. The a]>peJlant hr.st on the recoril 
is the father of the second appellant, 
u ho tvas at the time of the proceedings a 
minor. The trial J udge appoini ed one Bliur 
Singh guardian od litem of this minor appel- 
lant. Before the trial^ came on, all the 
parties emered into agreement to refer the 
question ill dispute to two arbitrators and, 
in tile event of these diti’cring,to an umpire. 
The agreement was signed by the appclianis 
and respondents each with his own hand 
excepting in the case of the minor appellant, 
on Whose behalf it was signed by the guar- 
dian a.d litem. The panics appc&ied before 
the Trial Judge aiid produced the agieeinent 
and applied tor an order of lefeieiico. The 
giiardian ad Litem was present in ( ourt and 
was a party to the application. The Trial 
Judge Uieieupun made an order of reference. 
The arbitrators dilicied, and tlie parties 
then concurred in an application to refer 
the dispute to the umpiie, and an oider 
was made accordingly. The umpire, made 
an awaid allowing the respondents' claim to 
the extent of Ks. 17,510 only. This award 
was hied in Uourt. The rosi>oiidents, being 
dissaiislied with it, applied to the Trial 
Judge under the provisions of S. 15 of the 
Second ISchedulo of the Lode of Civil Proce- 
dure, Jyues, to set the award aside. The 
Trial Judge refused the application. He held 
that ail the parlies to the suit, including the 
guardian ad liieni^ had been t’onsenting 
parties to the application, and further that 
there was no ground for the objections made 
on tJic merits to the award. The oider was 
made under S. IC of the becond Schedule to 
the Code already referred to. This section 
provides that — 

(l) Wliei© tho Court sees no eaubo to remit 
tuo award or any of the niavters referred to arbi- 
tration for reconsideration in manner afortsaid, 
and no aprilicaiion baa been made to act aside 
thy award, or the Court has refused such appli- 
oaiioo, iho Court shall, after tho time for 
making such application has expired, proceed 
to pronounce judgment according to the award. 

( 2 ) Upon the judgment so prouountud a decree 
aball follow, and no appeal shall lie from such 
Uecrcc^ except in 00 far an thu decree 10 in cxceen 
of, or not in accordance with, the award.” 

The respondents then presented au appli- 
cation to the Chief Commissioner under 


^ Privy Council Ta^saR Umsd v. R. B, Seth (Visooont Haldane) 1915. 


atjotion 115 of the Code of Civil Piocedurc. 
This section provides that - 

“ The High Court, may call lor the record of 
any case which has been decided by any Court 
Hubordinate to such High Court, and in which 
no appeal lies thereto, and if such subordinate 
Court appears {a) to have exercised a jurisdio* 
cion not vested in it by law, or (6) to have failed 
Co exercise a jurisdiction so Vested, or (c) to have 
acted in the exercise of its jurisdiction illegally or 
with material irregularity, the High Court may 

make such order in the case as it thinks fi' ‘ 

The i-’hief (.’ommissiouer dismissed the 
application. He held that the point taken 
that the application to the Court for 
reference to arbitration was not signed by 
t he guardian ad liteiriy was not a good one, 
having regard to the fact that the agree- 
fQent itself was signed by all parties con- 
cerned. Moreover, he thought that it 
was for the minor or his guardian, and not 
tor the applicants, to raise such an objection. 
He also held that even if an agreement or 
compromise entered into on behalf of a 
minor without the leave of the Court was 
voidable against all parties other than the 
minor, t hat did not make it necessarily 
void against the minor. As to the merits 
he was of opinion that there was nothing 
in the case made for the applicants, the 
present respondents, based on misconduct 
or irregularity on the part of the arbitrators 
and umpire. 

The respondents then applied to the 
f.-'onrt of the Chief Commissioner for a review 
of this order, relying on S. 11-4 of the Code 
which, subject to such conditions and 
limitations as may be prescribed, allows a 
person aggrieved to apply for a review 
of any decree or order from which no 
appeal is allowed by the Code, and relying 
also on Order XLVII, R. 1 (1) of the First 
Schedule to this Code which provides that 
lie may apply for such review on : — 

“ The discovery of new and important matter 
or evidence which, after the exercise of due dili- 
gence, was not within his knowledge and could 
not be produced by him at the time when the decree 
was passed or order made, or on account of some 
mistake or error apparent on the face of the 
record, or for any other sufficient reason.” 

These rules are, under S. 121 of the Code, 
to have effect as if enacted in it, until 
altered as the Code provides. 

This application for review was heard, 
not by Sir JSUiot Colvin, the Chief Commis- 
sioner, but by Mr. Stratton who was oflBciat- 
iug in his abaenoe. The appellants were 
not represented on this hearing. The main 


point urged was that in dismissing the 
application for review, the Chief Commis- 
iiioner was in error in regarding the omis- 
sion to sign the application for arbitration 
by the minor or his guardian as unimportant, 
and as covered by the agreement which all 
the parties had signed. The Officiating 
Chief Commissioner acceded to the applica- 
tion, and set aside the whole of the arbitra- 
tion proceedings, on the groimd, apparently, 
fhat this error in the proceedings, though 
technical only, was fatal. The only other 
arguments before him appear to have been 
that even if the umpire had proper jurisdic- 
tion his action wa.s illegal, because he 
opened the case de now, whereas all he had 
to do was to consider the points on which 
the arbitrators had failed to agree, and 
because he bad not. taken evidence, although 
he called for it. 


iJieir Lordshijw have had to hear the 
appeal ex parfe^ as the respondents, the 
plaintiffs in the suit, did not appear on the 
appeal, but they have examined closely 
the documents and the various judgments 
in the Court.i below. They are of opinion 
that the decisions of the Trial Judge and 
of the Chief (Jominissioner were right, and 
ought not to liave been interfered with hy 
the Acting Chief (Commissioner. 


In the first place the Second Schedule 
to the Code of Civil Procedure, which pro-’ 
vides, by S. 1, that, where the parties to a| 
suit have agreed that the matter iu difference 
shall be referred to arbitration they ujay 
apply in writing to the Court for an Orderj 
of Reference, does not require that the 
writing should of necessity be signed. 
Xs the guardian in this case was in Court: 
and assented to the application it is plain 
that no injustice has arisen. They thinh, 
therefore, that there is no substance in 
the teclinical objection relied on. Nor 
can they find any defect on the face of the 
award, or any misconduct of the arbitra- 
tors or umpire, or concealment of facts by 
any of the parties which would bring the 
case within those provisions in the Second 
Schedule which might enable the Court 
set it aside. They have accordingly arrived 
at the conclusion that the Acting Chief 
Commissioner was not justified in interfer* 
ing with the order refusing revision made by 
the Chief Commissioner. 


They ate, therefore, of opinion that the 
peal most be allowed with eoeiB here and 
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in the Courts below, and th<‘y will huinbls' 
advise His Majesty to that oftect. 

D.D. Appeal allow*>tL 

SolicUorfi for the A ppdlanfs . — Barrow, 
Rogers and Ncvill. 
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(From Allahabad) 

13th July 1915. 

Lord Shaw, Sir C(Eorc!k Farwkll. 

Sir Joiiij Kuoe and Mr. Ameer Ali. 

Gamja Sahai — Defendaut— A]>poUant. 

V. 

Keari and other -^ — Plaintiffs — R(;spoiidents 
Privy CWmril Appeals Xos. S3 and 81 ofj 

1912. 

* * {a) Civil P.C.y S, GG- -Mortgage decree- 
One of several decree-holders executing anJ purchas- 
ing property himsedf — IJe. cannot prevent others 
recovering their ehare—Civil V/;.. (), 21, Ji. li. 

The provisions of S. '.^17 of the Code of 1882 
(oorro8pondjn<» to S. GG of the (Jodo of I GOG) «erc 
de8i{nic<lto create some chock on the practioo of 
making u'hat arc called bcuami purchases at 
execution sales for the benefit of judsiiient- 
debtors and iu no way affect the title of persons 
otherwise beneficially interested in the purchase. 
1!) W.R. 35G P.O. Ref. [P. 82 0. 1 ] 

Where one of sov'oral mortgage dooreo-holJer.s 
oxeciitoB the doeroo under (i. 2l' R. 15. and pm 
chases the property himself, ho cannot defeat tlu- 
tlaiw of other docrea-holdors bv seeking the ai<l 
4 of this section. * [P g2 U ! j 

* * (^) Hindu Law — Succession — Paternal uncle. 
uncU * ** preferred to sons of full paternal 

Preference of the whole blood to the half blocsl 
apptioa to aapindas of tUo aaine decree of descent 
from the common ancestor, and does not apply 
to persons of different degrees, and therefore a 
patonukl uncle of the Imlf blood is entitled pre- 
ferentially to the eX(:lu.ston of sons of full paternal 
uncle. 19 All. 215 Kxpl. [P. 82. f. 2.1 

Lowndes— tor Appidlant. 

De. Orugther and Duhe- for Kus]Htndciifs, 

Mr. Ameer Ali.- -Theso several coiisoli- 
daied appeals from certain decreus and 
judgments of the High Court of AHalml.sd 
arise out of three suits brought in the court 
of the Subordinate .fudge of Farrukhahad. 

e plaintiffs iu two of tliese suits, claiming 
a.lvcrsely to each otiior to be the heirs of 
one Bahadur Singh, deceased, sought iu 
recover from the appellant Ganga Sahai a 
omvthird share of the propertks specified 
n their respective plaints, which he had 
purchased at a sale liold in execution of a 
1916-P.C. n & 12. 


decree upon a mortgage to wliich rcfcroii(-e 
will bo made presently. The third .suit 
was brouglit by Kalka I’rasad, one of tlic 
plai.ntitfs in the above .suits, to recover from 
the respondent Chunni Lai certain sltarcs 
in inoiiza Malkapur belonging to the estate 
of Baliadur Singii wlacli had l)eoii conveved 
to him l»y one GnUb Kunv. ar, Bahadur's 
step- mother. 

Tlieir Lordships j)ro|to.sc to deal tiist 
witli the two suits in wliicli Ganga Saliai 
was the defendant. 

The mortgage honrl referred to al)ove was 
e.xeeirted so long ago as tin* vear 1809 h\’ 

« 4 

one Jai C’huud I’haudliri. in {avoiir of 
Bahadur Siniih and Debi Bin tlie anee.stor 
of Ganga Sahai, hyi)otln*cating t 'Vo ^jllagos 
named respectively Talisifuir and Bilaspur, 
One-third of the amount advanced mi 
this transaction admittedly ]>elonge(l to 
Bahadur Singl), and tlieutliei two-l birds »o 
Debi Bin. On default of juiviiiciit ])v Jai 
(Jiand, a suit was brought in 1891 ))y Balia- 
dur Singh in conjunct irm with Bhima Singh 
and (Janga Sahai. the heirs ami represenla- 
livcs of Bcbi Bin (wlio had dietl in the mean- 
time). Baliadur Singh died during the 
pendency of tlie suit, and his widow, l.aeli- 
niaii Kuiiwar, was brouglil on the recoid in 
Ilia ]>Iace. On tlie 21.st of November, 
the usual mortgage <leere(* under 
section HS of the Transfer of Propiulv .Vet 
(iV of 1882) was made by the Court. This 
was followed on the 27th of Apiil, 1893, by 
the final decree under section 80 of tlie .Vet. 

It appears from the record that Laclunaii 
Kunwar died somewliere in 1891. On tin* 
20tli of Beeeiiihcr, 1897, (langr* Saliai 
applied for execution of the mortgage decree 
against the heir and repro.sentative of the 
mortgagor. In his appUoatioii he e.xpres.sly 
reserves the rights of Lachman Kuiiwar’s 
heirs. The passage in (jue.stion is import- 
ant in view of the contention now laised by 
him. He states : 

“ Bhaman Singh, another decreo-holdor, has 
<Uo(l a natural death. Kis song, Mauji Ram ami 
Raj Kunwar, are his heirs j but they do not join 
in the application, hence, under (section) 2.11 of 
the Code of Civil Procedure, lliis decree-holder 
alone makes this application, and prays that the 
doereomay bo executed, subject to the rights of 
the heirs of Musainmat I.achman Kunwar and 
Bhaman Singh." 

Bhjiman Singh is evidently the fame 
person Bliiina Singh. 

The mortgaged properties were aeroid- 
ingly put lip locale on the 20llM.f February, 
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1S99, and purchased by Ganga Sahai. The 
sale aupears to have been duly confirmed 
and two sale certificates were issued to 
him in respect of Tahsitnir and Bilaspur 
respectively, and he is admittedly now in 
possession of the properties. 

The two sets of plaintiffs, as already 
stated, claim to he the heirs of Bahadur 
Singh adversely to each other ; hut as 
against the anpellant Ganga Sahai, they 
seeV identical relief. Thev say that the 
purchase bv Ganga Sahai of the pronerties 
in question was not exolusivelv for himself, 
but for the benefit of the heirs and re- 
presentatives of both mortgagees. The 
courts in India have upheld their contention. 
Ganga Sahai has appealed to this Board and 
taVes his stand on the first clause of section 
317 of the Code of Givil Procedure, 1882, 
which was in force when the sale took place. 
That clause provides as follows : — 

No suit shall ho maintained ngaiast the 
eertified purchaser on the frronnd that the pur- 
chase was made on behalf of any other person, or 
on behalf of some one through whom such other 
person claims.** 

Til their Lordships’ opinion the provisions 
of that section have no application to the 
nresent case. Thev were designed to create 
some check on the practice of making what, 
arc called henami purchases at execution 
sales for the benefit of judgment-debtors 
and in no way affect the title of persons 
otherwise beneficially interested in the 
nurchase. An example of this will be 
found in the case of Bof^h i^inoh Do^horia 
V. Oane.-ih Chunihr Sen (1 ), decided by this 
Board in 1873. 

The courts in India were perfectiv right 
in refusing to allow Ganga Sahai to perpe- 
trate a fraud against his co» decree- holders 
under cover of this section. His applica- 
tion for execution was under section 2f31 
of the Code, and it was made subiect to 
their rights. Had he not even embodied 
this reservation in his petition, the court 
executing the decree would have of its own 
motion protected the interest of the other 
decree-holders. Their Lordships agree with 
the courts in India that the heirs and rp. 
presentatives of Bahadur Singh are entitled 
to recover from Ganga Sahai a one-third of 
the properties purchased by him in execu- 
tion of the joint mortgage decree. 

ITi nSTa] 12 317=19W.R. 366=s-JSar, 

253 (P.q, 


The question then arises who among the 
two sets of plaintiffs are entitled to the in- 
heritance of Bahadur Singh. At the time 
of his widow’s death in 1894, when the 
succession passed to the collaterals, Raja 
Ram, his uncle bv the half blood, w'as alive ; 
and he claimed the properties in preference 
to Kalka Prasad and Jivan Lai, the sons of a 
full paternal uncle named Ganga Prasad, 
Raja Ram has since died and is now repre- 
sented by his sons and grandsons, who are 
plaintiffs in one of the suits and respondents 
before this Board. Jivan Lai bas also died, 
and his son Munshi Lai, now stands in his 
place. Kalka Prasad and Miinshi Lai were 
the plaintiffs in the second suit, and they 
claimed in opposition to Raja Ram to be 
the heirs of Bahadur Singh by virtue of their 
relationship to him being of the whole blood. 

As the question of heirship was involved 
in all the three suits they appear to have 
been tried together ; and the court of first 
instance held in favour of divan Lai and, 
Kalka Prasad mainly on the authority of 
a decision of tlie Allahabad High Court, 
which, it considered, had settled the rule 
of succession in favour of the heirs related 
by the whole blood. The District Judge 
affirmed this decree. On appeal, however, 
to the High Court, the learned Judges 
explained that in their judgment in SvJ^ 
Stnqh V. Snrfaraz Kumvar (2), on which 
the lower courts had relied, thev had laid 
down no such principle as had been jn*i 
ferred ; what they meant to decide was 
simply this, that under the Mitakshara the 
distinction of the whole blood was not con- 
fined to the brother and his sons, nut 
extends further. And on an examinatlor 
of the doctrines of the Mitakshara, they 
held in effect that this preference 
whole blood to the half blood applied to 
sapindas of the same degree of descent from 
the common ancestor, and did not apply to 
persons of different degrees. They ''’■erei 
accordingly of opinion that Raia Ramj 
being paternal uncle of the half Wood waa 


^titled preferentially to the inheritance^ 


Bahadur Singh to the exclusion of 
cousins, although they were the sons of an 
uncle of the whole blood, Thev accordingly 
dismissed the claim of Munshi Lai and 
Prasad in their suit against Ganga 
and others, as also the claim of 
Prasad in his suit against Chunni M. 
at the same time decreed tho claim of Raja 
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RaiD*3 representatives against Ganga Sahai. 
Munshi Lai and the representatives of Kalka 
Prasad, who died during the pendency of 
the suit, have appealed to ITis l^Iajesty 
in Council from these decrees of the High 
Court dismissing their claim ; and the main 
contention advanced on their hehalf is tiiat, 
although the Mitakshara expressly provides 
for tlje succession of the half brother in 
preference to nephews of the whole blood, 
there is no such provision in lespeot of 
uncles ; and further that «ts it provides 
for the succession of the grandmother on 
failure of the father and his descendants, 
it must follow that by the words ‘TTlie uncles 
and their sons ” Vijnaneswara meant that 
uncles of the whole blood and their sons 
should succeed in preference to the issue of 
another wife of the paternal grandfatlicr. 
This argument, in their Lordships’ opinion, 
would apply w'ltli equal force to the case of 
half brothers and the sons of brothers of 
the whole Mood. But it is conceded that 
the author of the Mitakshara has expressly 
declared that brothers of the half Mood, 
come before nephews of tl)c whole hlood, 
and in principle they see no reasonto differen- 
tiate betw'een the brothers of tl)c 'prtj- 
'posxfva and the brothers of his father. 
Having regard to the gencal scheme of the 
Mitakshara, their Lordships think that 
the preference of the whole blood to the half 
blood is confined to nvembers of the same 
class, or, to use the language of the judges 
of the High Court in Suha Sinqh v. Sarfarz 
Kumrar (2) to “ sapindas of the same 
degrees of clesceiit from the common ances- 
tor,” and that, therefore, on the death of 
Lachman Kunwar, Haj Kam, as uncle oi the 
half blood, became entitled to the inheri- 
tance of Bahadur Singh to the exclusion 
of his cousins. 

In the result all the apyjcals will be 
dismissed. Kesri and the other respondents 
in appeal 83 of ]p]2 will ha\'t all their 
costs from the appellant Ganga Bahai. 
There will he no order as to costs with 
regard to the other parties. 

And their lordships will humbly advise 
H)8 Majesty accordingly. 

Appeah (UsmiBsed. 
for AppclloDt^T. L. Wilton k 

Tn. 

f^oliciiOTs for l^esport^evla— {\) Pouglas 
Grant and (2) Barrow, Pogers and 
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6th December 1915. 

Viscount Haldane, Lords Parmoor and 
Weeneury, Bir JiHN Edoe and 
Mr. Ameer Alt. 

Jaynsited hhedurnm frani^ -Plaint jfT-*- • 
Appellant. 

V. 

liurjorji iJhunjihhui— Defendant— Res- 
pondent. 

Privy Council Appeal No. 113 of lOM. 

* * Contract Act, S. S-')--Eqviiy u ill look to 
substance to ricttrmiue if tirr-e is of es.-evee — But 
it K'iU not tolerate undue dehy — Facts prior to 
canfmet vwy be looled to. 

8. 55 dors not lay down any piinciple nliich 
differs from those which cllain nndcr fljo law of 
. England as regards contracts to .sell land. Under 
that law equity, which governs the liphl.** of the 
parties in ( nses of specific peiformniue of con- 
Iract.s to sell real c.statc, lochs not at the letter 
but at the suhstance of the agrccinont in order 
to osccTtain whether the ]>artifs. not^iOistanding 
that they nanud a specific time villijn which 
completion was to take place, really and in sub- 
stonec intended more than that it should takt plaee 
within a reasonable time. The spettnl jurisdiction 
ofcquity to disrecard the. letter of the contract 
in naeertniiiing what the parties to the- eontiact 
are to bo taken ns having really and in substance 
intended aa regards the time of its pcifoimnnrc 
may be* excluded by any plainly expressed stij il- 
lation. Put b ^fi|^:lation must show that the 
intention was to make the richts of the parties 
depend on the observance of the time limif.'^ pro- 
scribedin a fashion nhich is uiimistokablo. The 
language will have this effect if it plainly exiludcs 
the notion that these time lim,its were of merely 
secondary importance in the 1 argain, and that to 
disregard them would be to (lisrepard nothing 
that lay at its foundation. Privia facie, equity 
treats the importance of such time limit.s as heir? 
subordinate to the main purporr of the parties.nnd 
it will enjoin specific performanre notwithstand- 
ing that from the point of view of a Court cf law 
the contract has not been literally performed by 
the plaintiff as regards the time limit spec ified. Put 
equity will not assist where there has been undue 
delay on the part of one party to the contiaet, 
and the other has given him reasonable notice, 
that he must eompleto within a definite time- 
Kor will it. oxcre is? its jurisdiction when the e harae - 
ter of the property or other circumstances would 
render Huch cxereiec lil-fly to result in injustice. 

In such cases, the cireumstancee fhrmselvcfi, apart 
from any question of expressed intention, exclcrl^- 
the jurisdiction. Eeiuity will further infer an 
Intontion that time should be of the essence froni 
what bos passe d between the parties prior to the 
signing of the contract (English eaRfs followed) 

(P. 84, C2; P. 86. C. 1 & 2.1 

Robert Fi/day ur.d Broun - for Apjiellant. 

.>.Wfc Bcntf and Roihs^- for Re<>ponfle! ■ , 
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Viscount Haldane — The question in 
this appeal is whether the appelljint, who 
was the plaintiff in an action for ftpccihc 
performance, is entitled to the relief lie has 
claimed. Madeod, J., decided that he is 
so entitled, but the Hi^h Court in appeal 
at Bombay recersed the decision and 
dismissed t!ie action. 

The facts mav be stated brietly. The 
(fovernmeiit of Bombay, in 1898, "ranted 
to one Mothabai BUilcaji a reclamation 
lease of over 2,000 acres of land near Bom- 
bay for a terni of 999 years. The leaLC 
provided that the lessee should reclaim the 
land and l)ring it unilor cultivation within a 
period wliich was ultimately extended to 
the year 1910. He was also to maintain 
the reclaiuatiou throughout the term, and 
keep up certain roads, and make atid main- 
tain certain waterways and boundary 
marks, to the satisfaction of the local ('ol- 
lecbor. The lessee was, further, not to 
assign or underlet, until the reclamation 
was complete, without the consent in 
‘vrituig of the Collector. In case of breach 
of any covenant or condition or provision 
of the lease, the le.ssor had the right to re- 
enter and determhu. the lease. The lease 
was transfcrrc<l in 1908 to the respondent, 
who had purcliase<l it from the lessee. 

On- the 8th July 1911 the respondent 
agreed in writing by a dociim^-nt in Oujrati, 
a translation of whic-h wa.s before their 
Lordships, to soil the leasehold interest to 
the appellant for Ks. 85,000, and the appel- 
lant paid Rs. 4,000 of this cum as a deposit 
or earnest. This agreement provided, by 
cla’uscs I and 2, that the title was to I-e made 
marketable ; that the conveyance was to be 
prepared and received within two months 
from the date of the agreement ; that on 
signing the document of sale Rs. 80,500 were 
to be paid, and after its registration the 
remaining Rs. 500. The 5th clause provi- 
ded that on payment of the Rs. 81,000, as 
provided by clause 2, tlie document of sale 
or conveyance was to be executed, but 
should the purchaser not paj" the amount 
within tho fixed period above raontioned he 
was to have no righl to the deposit or 
earnest money of Rs. 4,000 paid un account, 
and any claim of his was to be void, and the 
vendor was, after that date, to be at liberty 
to resell. 

There was a subsidiary agreement that tho 
respondent should buy certain land belong- 
.ing to the appellant for Rs. 30,600, to be 


deducted from the Rs. 81,000, but on this 
nothing turns. 

The appellant's solicitors proceeded to 
investigate the title, and they made requisi- 
tions. Of these requisitions some related 
to the rights of one Ohimanlal, who had 
professed to make a title as heir to his 
fatlicr, one of certain mortgagees of the 
interest of ^Mothabai Bhikaji. Another of tho 
requisitions wa.. for a certificate or letter 
from the Collector stating that all the 
covenants and conditions of the lease bad 
been perionned and fulfilled. This requisi- 
tion was made on the 3rd October 1911, 
more than two montlis after the date of the 
contract. The res]>ondent did not comply 
witli those requisitions, but on the Gth 
Octohei', through his solicitors, asserted a 
right to i)ut an end to the contract on the 
ground that time was of its essence, and to 
forfeit the deposit on the ground that the 
appellant had failed, to complete his pur- 
chase within the date fi.\ed. 


If tliese re(iuisitions were made in time 
their ljordshi])s are of opinion that they were 
proper, and tliat they were not adequately 
answered. If time was not of the essence 
of the contract it is clear that they were 
legitimately made, however the matter 
might stand as to one or other of them if 
time were of the essence. This la.st question ; 
therefore lies at the root of the controversy, 
and the answer to it i.s decisive of tlic 


appeal. 


Tho law applicable to the ]»oint is con- 
tained in section oo of the Indian Contract 


Act, 1872, which provides that — I 

“ When a party to a contract promises to <1& 
a certain thing at or before a specified time, or 
certain things at or before specified times, ’ 
fails to do any .such thing at or before the speeme 
time, the contract, or so mneb of it as has not wen 
performed, becomes voidable at the option J"* 
promisee, if the intention of the parties was^toa 
time should bo of the essence of the contract. | 

Their Lordsliips do not think that this, 
section lays down any principle which diirerj 
from those which obtain under the law oi 
England as regards contracts to sell land.' 
Under that law equity, which 
the rights of thu parties in ca.se3 of specitit* 
performance of contracts to sell real estate,, 
looks not at the letter but at the substance 
of the agreement in order to ascertain 
whether the parties, notwitlistanding that 
.they named a specific time within which 
completion was to take place, really and 
substance intended more than that it sboufdi 
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take place within a reasonable time. 'J’lip 

principle is well expressed in what Lord 

Redesdale said in his wtdi-known judgment 

in Iteiinon v. A'nymer (1) v/hicli was adopted 

by Knight Bruce L.J.in Robert^v. /-Jerrt/{2). 

The doctrine laid down in these cases ^\as 

again, formulated by Lord Cairns in Tilley 

V. Thomas (3), and by the House of Lords 

in the recent case oiUtkkney v. KeehU (4), 

Their Lordships are of opinion that this is 

the doctrine which the section of Uie Indian 

Statute adopts and embodies in reference 

to sales of land, it niav be stated concisely 
« • • 

111 the language used by Lord Cairns in 
Tilky V, Thomas (3), 

“The construction is, and must bo, in eiiuity 
the same us in a Court of law. A Court of equity 
will indeed relievo against, and enforce, siwcilic 
iwrformance, notwithstanding a failure to keep 
the dates assigned by the contract, either for 
completioa,or for the steps towards completion, if 
it can do justice between the parties, and if (as 
Lord JusticeTunier said in Roberta v. Berry (2)) 
there is nothing in the ‘ express stipnlation.s be- 
tween the parties, the nature of the proiKWty, or 
• the surrounding circiunstanccs,’ wliich would 
make it inequitable to interfere with and modify 
the bgal right, Tliis is what is meant, and ah 
that is meant, when it is said that in equity time 
is not of the essence of the contract. Of the three 

grounds inontioned by Lord Justice Turner, 

‘express stipulations’ requires no comment. The 
‘ nature of the property ’ is illustrated by the case 
of reversions, minos, or trade.< The ‘surround- 
ing oireumstancos’ must depend on the facts of 
caK.'h partieluar case.” 


Thoir Lordships will add to the state- 
ment just quoted these observations. The 
^special jurisdiction of equity to disregard 
jthe letter of the contract in aacertaining 
jwhat the parties to the contract are to be 
taken as having really and in substance 
intended as regards tbo time of its perform- 
ance may be excluded by any plainly 
expressed stipulation. But to have this 
effect the language of the stipulation must 
show that the intention was to make the 
■righte of the parties depend on the observ- 
lanco of the tinie limits prescribed in a 
fashion which is unmistakable. The lan- 
^guage will have this effect if it plainly 
excludes the notion that these time limits 
Were of merely secoodary importance in 
jthe bargain, and that to disregard them 
would be to disregard nothing that lay at its 
foundation. Prinui Jacie^ equity treats the 


( 1 ) 
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importance of such time limits as being! 
subordinate to the main purpose of the 
parties, and it will enjoin specific perform- 
ance notwithstanding that from the point 
of view of a Court of Law the contract has 
not been literally performed by the plaintiff 
as regntds the time limit specified. This is 
merley an nluatratiou of the general principle 
of disregarding the letter for the substance 
which Couits of equity apply, when, for 
instance, they decree specific performance 
with compensation for a non-eoscnti?l defi- 
ciency in subjoctr-metter. 

But equity wifi not assist where there has 
l)eon undue delay on the part of one party to 
the contract, and llie other has given him 
reasonable notice that he must complete 
witliin a definite time. Nor will it exercise 
its jurisdic*’ion when the character of the 
property or other circumstances wouhl 
render such exorcise likely to result in 
injustice. In auch casci, the circumBtances 
themselves, apart from any question of 
expressed intention, exclude the jurisdic- 
tion. Equity will further infer an intention 
that time should lie of the essence horn 
what has passed between the parties prior 
to the signing of the contract. Tilley v. 
Thomas (3) where specific performance was 
refused, illustrates this class of transaction. 
But in such a case the intention must 
appear fiom what has passed prior to the 
contract, the construction of which cannot 
be effected in the contemplation of equity by 
what takes place after it has once been 
wntered into. 

Applying these principles to the agree- 
ment before them, their Lordships arc of 
opinion that there is nothing in its language 
or in the subject-matter to displace the 
l>resumption that for the i)urpo308 of speci- 
fic peformancB time was not of the essence 
of the bargain. They do not think that 
the subject-matter or the character of the 
lease sold were such as to take the case 
out of the class to which the principle of 
equity applies. They are also unable to 
hold that the plaintiff bound himself by 
his correspondence subsequent to the agree- 
ment to V new agreement thet time, if it was 
not originally of the cosence, should be made 
so. As to the language of the agreement 
itself, without dwelling on a possible point 
in the plaintiff’s favour which does not 
appear to have been raiRcd in the Court 
below, that the only time limit mentioned 
H-fert to hiB 1 reparation and reception of 


86 Privy Coutioii 


AbdURAHIM V. tilAHMABAl (VlSCOUNT llALDANfl) 




l-iie conveyance, as distinguished from 
completion, they agree with Macleod J. in 
the view that there is nothing ©aid in it 
sufficient to escludo the equitable cannon 
of interpretation. And they agree in his 
conclusion that the defendant had no 
j ostihcation in claiming in the circumstances 
to treat time as of the essence. They arc 
unable to concur in the opinion of the learned 
J udges of the High Court in appeal that there 
was evidence that the plaintifi had not 
money with which to pay the price, or that 
the subsequent correspondence and dealings 
between the parties modified the right of 
the plaintifi to insist on his tight to complete 
the purchase. 

These conclusions render it unnecessary 
to consider the other points dealt with in the 
High Court and elaborately argued at their 
Lordships’ Bar. The result is that they 
think that the appeal ought to be allowed 
and that the judgment of Macleod, J., 
restored, and that the respondent should 
pay the costs of this appeal and in the 
Courts below. They will humbly adviee 
His Majesty accordingly. 

Appeal allowed^ 


D.D. 


Solicitors for Appellant— L&iteys and Hart. 

Solicitors for Respondent.^T. L. Wilson 
<fe Co. 


**A.1.R. 1915 Privy Council. 

(From East Africa at Mombasa^ 

3rd December 1915. 

Earl Loreburn, Viscount Haldane and 

Lord Wrenburt. 

Abdurahim Haji Ismail Defend- 

ant — Appellant. 

V. 

HoK/nabat— Plaintifi— Respondent. 

* * (a) Mahomeda/i i^aw—A^plicabiliiy—JXafto- 

medansalMornbam ni Africa— Jiahomeeian 

Law applies ^ough special custom of 6U cession 
ffiuy 6fi proved by the iffWiiffrGnt. 

M Mombasa the succceaion to Mahomedana is 
m general governed by Mahomedan Law, although 
Probably be open to immigrants to prove 

that t^ey have brought mth them^and preserved 

a c^tom GstabliBfaing special law of succession * 
In this case the custom was held as not proveT 


W here a Hindu family migrates from one part of 
India to another, prima facie, they carry with 
them their per'^onal law, and, if they are alleged 
to have become subject to a new local custom, 
this new custom must be affirmatively proved to 
have been adopted, but when such a family emi- 
grate to another country, and, being themselves 
Mahomedans, settle among Mahomodans, the 
presumption that they have accepted the law of 
the people whom they have joined seems to be 
one^that should be much more readily made. All 
that has to be shown is that they have so acted 
as to raise the inference that they have cut them- 
selves off from their old environments. The 
analogy is that of a change of domicile on settling 
ill a new country, rather than the analogy of a 
change of custom on migration within India. 

IF* 87,0.2.] 

E, Richards and Austen Cartwell — for 
Appellant. 

Respondents— Ez-p&tii}. 

Viscount Haldane.- — Thia is an appeal 
from a judgment of the Court of appeal 
for Eastern Airica leversiiig.a judgment 
of the High Court of East Africa at Mom* 
baoa. The question to be decided is whether 
the succesbiou to the estate of one Haji 
Ismail Mithu, deceabed, is governed, a» the 
appellant, who ib a son claims, by Hindu 
Law, or whether such succession is goA’^erned 
by Mahomedan Law, as the rcBpondent, 
who the widow, a.':seits. Tiis question 
arose in an action brought by the lespond- 
ent against the appellant claiming adminis- 
tration and a Uuciaration thf.t she was 
entitled, on the footiiig that Mahomedan 
Law applied, to an eighth of her husband’s 
estate. Un the appellant’s contention the 
respondent, as w^iciow of the deceased, 
became entitled to no more than mam* 
tenance. 

The deceased was a merchant, Avho had 
settled at Mombasa and was a member of the 
Indian sect known as Memons. According 
to the case as stated by the appellant's 
Counsel, some 4UU or 6bU years ago the 
Luwanas,” a sect of ilinUus locaied in 
Soinde, became converted to the Malio- 
medan faith and took the name of Memons. 

A century or so later they migrated .to 
Catch, where they settled. Tiierc were 
two migrations. Those who tirst migrated, 
and their descendants became known as 
Cutchee Memons, wMle those w'ho migrar 
ted on the second occasion, and their descen- 
dautsi Wore called ^assspuoria Memons. 
Both sets of migrants held to religious, 
tenets and customs which are common to 
the Memon community, and for the pur- 
poses of the present appeal, the distinctmu 
between the ttvo sets is uaiuatetial. 
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(Jpou tlicir conversiou to Mahomedaubiu 
the Meinons did not adopt the j\Uhoruodea 
Law as to succession, but retained the 
Hindu Law oi succession as a customary 
law whiuli remained bindmg upon ttio entire 
Mjjuon commumt}’ at Cucch. Over half a 
century ago Momons began to migrate 
from Cutcb to East Africa, and there are 
now, so it is stated, at least a hundred 
Memon families at Mombasa. 

The deceased's father was a Nassapouria 
Memon who about half a century ago, with 
his wife and ciiiidren, including the de- 
ceased, migrated to Mombasa, wnore they 
settled. At Mombasa the succession to 
Maliomedans ia in general governed by 
MaUomedau Law, although it would pro- 
bably be open to immigrants to prove that 
they have brought \srith them and preserved 
a custom establishing special law oi bucces- 
Bion. 

The action was tried before Hamilton, 
C.J. The appellant and respondent both 
called evidence. It was shown that in 
some cases, of which eleven appear to have 
been fully proved, tuccession among the 
members of the Memon community at 
Mombasa had taken place according to 
Mahomedau Law. The only documentary 
evidence was also in accordance with thit» 
view. On the other hand, oral evidence 
was given for the appellant aud accepted 
by the learned Judge who tried the case 
which showed that in a few cases distribu- 
tion in accordance with Hindu Law had 
taken place. It waa aLo established that 
there bad been a custom, or at least a 
practice, that ornameuts given to a wiie 
in her husband’s lifetime were allowed to 
remain with the widow only duiiag her 
life Or until remarriage, a custom or practice 
more nearly resemuling the rule which 
obtains amongHindus than any which regu- 
lates such oases among Mahumodans. Upon 
conbidoration of the evidence Hamilton, 
U.J., decided in favour of the appellant. 
He took the view that the burden of proof 
lay on the respondent to show that there 
was a Mahome^m custom which applied to 
the Memons in Mombasa, that this custom 
was ancient aud invariable, and that it 
had superseded the custom which governed 
the Cutch Momons in such cases before 

migration. 

The Court oi appeal were of a oiUercut 
opinion. They held that Hamilton, C.J., 


had, having reg'ird lo the facts as esta- 
blished, wrongly stated the character of the 
burden of proof. They took the view that 
if the present respondent simply produced 
sutbcieni evidence to show that the custom 
of Umdu buccession had ceased to be 
generally observed by the Memons in 
Mombasa, that was suilicient to entitle her 
to succeed, if the other side failed to bring 
forward suilicient evidence in answer. They 
commented on the indications, adverse 
to the present appellant, furnished by the 
documentary records, and on what they 
considered to be on the whole the ptepon- 
derunce in lrubt\\ortluuess of the oral 
evidence against him. That on certain 
occasions females should have been proved 
to have preferred maintenance to a share of 
a very small estate they regarded, aa in the 
circumstances, inconclusive ; nor was the 
a^jecial custom or practice as to ornament o 
enough to displace the presumption that 
the general riUc was that of Mahomedau 
Law. 


Their Luidship. are in agreement with 
the couclusions i cached by the Court of 
appeal for Eastern Airica. it seems to them 
that the loomed Judge who tried the case 
mi:conceived what, having rcg-'.rd to the 
circumstances of the Memon migration to 
Mombasa, was the real i^uestiou for the 
Ju igc who had to try the case. 


\\'hcre a Hindu family migrates from one 
part of India to anotaer, pn7na Jade, they 
carry with them their personal law, aud, n 
tuey arc alleged to have become subject to 
a nosv local custom, this ne>v custu.u moor 
be alhrmativcly proved to have been 
adopted, but when such a family emigratob! 
to another country, aud, bemg themselves 
Mahomedans, settle among Mahomedans, 
the piesumpticn th^t they have acceptca 
the law of the people whom they have 
joined si.ems, to then Lordships, to be one 
that should be much more readily made. 
Ail that has to be shown is that they havu 
bo acted as to raise the inieronce that they'i 
iiave cut themselves ofi Xiom their old, 
environments. The analogy L that of a 
change ol domiciiv on bcttling m u nuw 
country, rather lliau the analogy oi a 
change ol custom on migration within 
India. The 4Uebtion is bimply one oi the 
proper inference to be drawn riom the on- 
BLUHdtances. In vho present case it is to 
be observed that it does not appear that the 
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Memuiis in Moiul><vsa Lave at any fime 
eistablishod any distiiictive pulitkal or 
bockl organisation for tbuinselves. Such 
orgunisatior. as has ])^‘cn formed appears to 
have been formed mainly, ii not entirely, for 
purposes of woisbip. There seems to be no 
bulficiont reason in what has been brought 
before the CoLurts in this case for regarding 
the Memons who have emigrated from 
Cuteli to Mombasa as other than a number 
of individual Mahom'‘djms who have .settled 
down among a jjeople who are of tlicir 
own religion. It docs not appear tliat these 
Memons have ever as c body claimed to Ijc 
outside the system of law which naturally 
follows from that religion, and so prevails 
among the Mahomedaus at Mombasa. 

Their Lordships have examined the oral 
evidence brought forward on behalf of 
the appellant. It relate^ to very bmall 
estates and L of an iaconolusive character. 
There is lacking in it, indication of intention 
to assert a principle. A good deal of the 
evidence for the respondent Is open to 
the same observation. But several of the 
documentary records di^inotly support the 
contention that some at least of the Memon 
families* had treated themselves as governed 
in point of succession by Mahomedaa law, 
and the balance of the oral testimony 
appears to bo on this bide. Under these 
eircumjtanccs their Lordships think that 
the i>reaumption wliich arises from the facts 
proved, and the weight of evidence arc 
both in favour of the conclusion ’reacho‘1 by* 
the Comt of appeal. 

They will, therefore, humbly advise His 
Mf.jcsly that this appeal should be dis- 
missed. 

D.D. Appeal dimnissed. 

Soli(:ttor{>for AppelUfnt, — Harrison, Powle 
and Tulk. 


'^AJ.R., 1915 Privy Council, 

(From Calcuita) 

" 25th ffoveraber 1^15j 

ViiicooNT Haldane, Lords Paiuioor and 
^ yRENBUBy, SlprJoHN EdGE AND 
' Mr. Ameer Ali. 

Amr C'Aanff—Plaintifi— Appeliant. 

--v. 

Ba^slii Hdrilidf Prashad Singh others 
Hefeudauttf — ilesi>ond€uts. 


^^Civiir. a, 8. 47(Codeofmiih 8, 241-~OhjeC‘ 

tions that could be raised in execution under 8. 244 
cannot be tried in a separate suit. 

It is uf the utmost iuipurtanco that all objections 
to execution sales should be disposed of as cheaply 
and as speedily as possible and therefore objections 
to execution which could be raised under S. 244 
in execution shall bo determined by orders of the 
court executing a decree and not by separate suit. 
19 Cal. 683 P.O. Ref. 

Dule—iol Appellant. 

EesponierUs. — Ex parte. 

Sir John Edge. — The plaintiff in the suit 
in which this appeal has arisen is Babu 
Amir Chaiid, the adopted soti and represen- 
tative of Babu Fakir Chand, deceased. 
On the 29bh March, 1888, one Bakshi Ram 
Newaz Singh obtained a decree for sale, 
under S. 88 of the Transfer of Property 
Act, 1882 (Act IV of 1882), of certain 
immovable property of which he was a 
moitgagee. To the suit in which that decree 
was made Babu Fakir Chand wa ? a defenrl- 
ant. An order absolute for t>alo, under 
S. 89 of that Code was made in the suit for 
sale on the Ith January 1902 by. the Trirl 
Judge, aud was confirmed on appeal by the 
High Court at Calcutta on the 18th DeceiH’ 
her 1903. The representatives of Bakshi 
Ram Kewaz Singh thereupon applied lor 
execution' ot the decree for sale. On tlie 
18th May 1901 Babu Amir Chand, who wao 
the lepic^jcntativc of Babu Fakir Cliand, 
then (lead, I’rc.'eutcd to the Court executing 
the decree for sale a petition of objections 
under ^5. 211 of the Code of Civil Procedure, 
1882, Act XiV of 1882. Some of Babu 
Amir Chand’s objeetiono were allowed, 
others of his objections were disallowed pn 
tl’e ground, amongst others, that he had 
failed to support them by sufficient evidence. 

On the 23rd January 1907 Babu Amir 
( Laud tiled his plaint in the present suit 
in the Court of the Subordinate Judge of 
-Vrrah. In this suit he raises the same 
objections to the execution of the decree 
for sale of 1888 which had been put forward 
in his petition of objections ofl904and which 
liad- been disallowed. The Subordinate 
Judge decreed in part the clmms of -Babu^ 
Amir Chand, On appeal the High C^ourtat 
Calcutta on the 20th- December 1909,^ 
holding that- this smt is- based on the veryj 
same objeetions that w^e made by Babu, 
Aimr Chand in his petition of objections of 
1904. and further, finding that Babu An^ 

Chand liad..laid no fomidatipn by reliable 
legal evidence for .implea^nS ^ 
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Abdur Razack aud Uaugau Kuiiwar, who 
were not parties to tUe previous suit or 
cxecutiou proceedings, dismissed tkis suit. 
From that decree of tbe High Court this 
appeal lias beeu brought. 

Abdur Razack aud Gaugau Kuiiwar were 
made defendants to this suit in an attempt 
to avoid the bar to this separate suit whieh 
was provided by S. 244 of the Code of Ci\ il 
ProoedurCj 1882. 

As was observed by this Board in Pro- 
sunno Coomar Sanyal v. Kalidas Sanyal (1). 

** It is of tho utmost iiiipurt-anctc tliat all objec- 
tions to oKocution Siiles shouM ho disposed of as 
choaply and as spoodilv as possible. Their Lord- 
ships are gla I to find tha* tlie CoJrts in ‘'India 
have not pi iced any narrow construction on the 
language of 8. of tho Colo of Civil Trocoduro, 
1882.” 

The questions raised in this suit could 
have been and were raised by Babu Amir 
Oband under S. 244 of the Code of Civil 
Procedure, 1882, and whether then raised 
or not in his petition of objections of 1904, 
they are questions whicli relate to the 
matters which by S. 241 it wa\: enacted — 

** Shall be determined by orders of tiie 
Court c.xccutiug a decree and not by sepa* 
rate suit.” 

The sruit was properly dismissed by the 
High Court.- Trie rcspoudeut.s, with one 
exception, have not entered an appearance 
in this appeal. 

Tlieir Lordship.s will luimbly advise His 
Majesty that this appeal should be dis- 
missed. 

The appellant mu.st pay to the respondent 
who has entered au appearance such costs 
as he may be entitled to. 

Appad diitnisavd. 

>:yolicilor.i for ApwAUinL — Barrow, Hosiers 

&NcviII. " 

0 * 
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**A.I.R. 1915 Privy Council. 

(From Bomuay) 

22.1(1 November 1915. 

\ IStOLNT HaLUAN K, LoKD t*AllMOe»K,' 

8ir Joun EnciL aad Mk. Ameek Ali. 

Haji Umar Abdul Rahiman — Plaintiff- 
Appellant. ^ 

V. • ■ 

Gualadji Muncficrjt Cwoper— Defendaut— 
Rcapoadeiit. 


rnu-ticc - ■rimdiiiija —Otciiiuii should not 
rc.sf on injrnncts at vartan'C with plaintiff's case - 

shffuhl he whih <i pply i Ht/ 

tkh principle. 

It would introduce (hy greatest aiiinunl of 
uncortaiuty into judicial proceedings if tho final 
dotorminutioa of causos is to bo fotuulod on in- 
foreuecs at variance with tho case that tho plaiutifi 
has pleaded, and, by joining issue in tho case, has 
undertaken to prove. But in applying such a 
principle tiio whole of tho circumstanoes mt)at bo 
taken into account and carefully scnitinisod. 
The question i> in uHininte analysis one of circuru- 
stances and not of Jau. [R y'l, C. 2 & U2, C. l.J 

De Gruyther aud Raikes—iov Appellant. 

E. Richards aud W. Gurlh—ioc Respon- 
dent. 

Viscount Haldane. -Tlus is un appeal 
on questions of fact from a judgment of 
the High Court of Bombay, reversing the 
judgment of the First tSubordinate Judge 
of Poona, who tried the case. The princi- 
pal issue i.s whether a promissory note for 
Ks. 15,0UU, on which the appellant brought 
au action against the respondent, w^s a 
forgery. A good deal of t le oral evidence 
was taken, not by the trial Judge, but 
before another Judge who acted for him. 
Tho case is, therefore, not one in which a 
Court of appeal has the full assistance of the 
impressions of a Judge who in trying tlie 
case has seen all the witnesses in the box. 
The High Court and this Board have had 
to weigh the evidence, as recorded for 
themselves, with the aid of the views of 
the trial Judge on those occasions on whicli 
tho wituesse.s were examined and cross- 
examined before him. 

The appellant was a furniture dealer 
and money-lender at Poona. Tho res- 
pondent was a bookmaker on the turf, who 
also owned a fibre factory. The latter had 
frequent occasion to borrow money, aud ho 
borrowed from time to time from the appel- 
lant among others. Between the Viwali 
day in November 1906, with which the 
native financial year commenced, .and the 
5th November 19U7 which ended that year, 
tlie respondent had borrowed from the 
appellant on promissory notes sums amount- 
ing to Rs. 19/KX). Of this debt In*, had 
repaid Ks. 5,000 in August, aud, Rs. 14,000, 
for principal remained unpaid on the 
Diuati day in 1907, the 5th November, 
together with Ks. 332 f«r interest. As to 
the security for this indebtedness there has 

beeu dispute. A good deal of the money had ■ 
been ad\ auced lui the purposed of building 
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a bungalow on some laud at Poona belong- 
ing to the lespondent, and^the evidence 
of the Appellant was that the title-deed 
to this land had been deposited with him 
as security for the advances, with a promise 
of a formal mortgage when his builcUng was 
complete. However, on the 9th March 
19u7, the respondent got the deed back for 
the purpose, as he stated in a letter of 
that date, of showing it to his pleader, 
and on a promise to return it. He either did 
not return it, or if he did so he managed to 
get po3session_of it again, and he used it to 
enaole himself to mortgage the property in 
August for Ks. 15,UUU to a Dr. Modi. The 
appellant was not informed of this and after 
discovering it he brought the action in 
which this appeal arises to recover the 
amounts due tor principal and interest, and 
for a declaration that these amounts w'ere 
charged on the property. The contention 
of the respondent was that he had never 
agreed to give the appellant a mortgage, 
but had only negotiated about it. it is, 
however, dithcult to reconcile this version 
of the transaction with the terms of the letter 
of 9th March in which he appears to treat 
the appellant as entitled to have the deed. * 

It is clear that the respondent had been 
borrowing on a large scale prior to November 
1907 from other people as well as from the 
appellant. Indeed his case is that he so 
borrowed in order to pay off the latter. 
But he appears to have been in circum- 
stances of some diMculty. He had sometime 
previously been declared a defaulter by the 
local Tujf Club, a circumstance which 
could not but cause him ditficulty in borrow- 
ing. However, his case is that he succeeded 
in raising enough money to pay the appel- 
laut in cash, two sums of Ks. 14,000 and 
Ks. 1,000 on the 5th of November, in small 
notes of Ks. 100 and less. An importajit 
question which has to be determined is 
whether he did this, or whether the appel- 
lant merely olosed the account for the year 
by taking a fresh promissory note from K jrn 
for the balance carried into the new account. 

Their Lordships have had before them a 
translation of the account kept in the books 
of the appellant, relating to his transactions 
with the respondent. From the transla- 
tion it appears that the Ks. 14,000 were 
credited as in caslFinfuU settlement of the 
account up to this day,” i.e., the 5th Novem- 
ber 1907, At first sight this would seem to 
Qieau that the money was actually paid. 


But an examination of the accounts made 
out in previous years, shows that the expres- 
sion “in cash” is far from conclusive 
inasmuch as it was the regular practice to 
enter as sums of cash received and credited 
the amounts of new promissory notes given 
by the respondent to the appellant in 
liquidation of earlier notes, just as though 
actual cash had been received. Their 
Lordships think that it must be taken that 
the practice was to close each yearly account 
entirely by treating any debit balance as 
paid off when there was credited as liquida- 
ting the cash balance due, a new promissory 
note which then became a debit item in the 
account for the ensuing year. They are 
confirmed in this view by what was said by 
the Trial Judge to the effect that he had had 
a long experience in which he had been 
familiar with the existence of this practice. 


The appellant and his witnesses swear 
that this was the course adopted when the 
account was closed on the Diwali day ofj 
1907 and a new account opened for the 
ensuing year. The respondent swears that 
he paid the Ks. 14,000 in cash, consisting 
of small notes which he got, not from his 
bank but from his house, where the money 
had been kept ready for three months. 
Their Lordships think that the probabilities 
are against the truth of this statement. 
The respondent had been borrowing money 
during this period, including a large sum of 
Rs. 15,000, as late as August from a Dr. 
Modi, and he had had an execution issued 
against him for a judgment-debt of Ks. 8,000 
in October. This debt he had paid, but 
he says in his evidence that in order to do 
so he had borrowed Ks. 5,000. Besides this 
he had incurred other debts. For instance 
he had borrowed Ks, 1,000 from the appe- 
lant on 3rd September. This state of alfaus 
does not render it probable that he was xn ® 
position to keep Ks. 14,000 or any othw 
considerable sum in his house during the 


three months antecedent to the alleged 
ment of cash to the appellant. Again the 
body of the promissory note on whiw 
the Appellant sues is in the handwriting m 
the "person who signed it, and the hand- 
writing in the case noth of the body of tme 
note and its signature appear indistingui^* 
able from the admitted handwriting of the 
respondent. Indeed the trial*Jadge came 
to the conclusion on a comparison of docu- 
ments and after taking evidence, that t^ 
signature was genuine. Furtheij subject to 
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one important discrepancy which their 
Lordships will presently deal with, the 
appellant’s books bear out his assertion that 
the balance was liv^uidated by means of the 
promissory note. The respondent ought, 
in the orcLnary course, to have, in his turn 
produced his books to show the entries made 
by him at the time and so bear out the case 
of cash payment which he made. In addi- 
tion to his business as a bookmaker he had, 
as already stated, a factory. His excuse for 
not producing the appropriate books was 
that they had been destroyed in a hre which 
took place at the factory on the lUth and 
11th JN'ovember, just alter the transaction 
in question. He said that two books only 
had escaped destruction, but it appears that 
the entries in neither of these related to the 
transactions in question. As against this 
testimony the appellant called one Cawasji, 
who was agent lor the insurance company 
from which the respondent recovered the 
amount of the damage caused by the hre. 
Cawasji said that he had produced to him 
by the respondent books other than the 
two referred to, including a cash book. 
The evidence taken renders it very doubtful 
whether the room in which the books 
were, was destroyed at all by the tire. Their 
Lordships cannot accept the story told by 
the respondent about the destruction of 
his books. 

• 

But on the other side the case made by 
the appellant was m its turn unsatisfactory. 
The promissory note on which he sued was 
for Bb.l5,UUU, being made out for the balance 
of Ks. i4,uuo and its. 'S^2 for interest due, the 
remainder being stated to have been paid 
in cash. But the note was dated, not on 
the Itiwuli day, tiie 6th but on the 7th 
November. Tnc appellant and the wit- 
nesses whom he called insisted t^iroughout 
that the date of the transaction wat tne 7th 
and Chat the note was signed then. They 
produced books which supported this state- 
ment. These books showed the Its. 11,UUU 
as paid in cash on the 6th November and 
the debit for Ks. 15,UUU on the promissory 
note as made under date the 7th. hui 
the respondeat succeeded beyond question 
m completely disproving the allegation that 

he had signed the note on the latter date- 
He estabiiflhed conclusively that he was in 
Bombay and not in Poona on that day. 
It was not until this evidence had been 
given that the appellant’s soUoitor suggest- 
ed in his reply that the date of the disputed 


note^and the^date^assigned by the appellant 
for the transaction might hftve been a mis- 
take, and that the note was post-dated and 
really signed on either the 5th or the bih. 

The trial Judge took the view that the 
appellant and his witnesses had perjured 
themselves about the date and that hia 
books had been so fabricated a-, to support 
this story. But he held that the note was 
in fact signed by the respondent, and that 
the transaction had in reahty taken place 
in the form alleged by the appellant, but 
on the oth and not on the 7th. He consi- 
dered that both parties had committed per- 
jury, and to mark his sense of what bad 
occurred, while deciding in favour of the 
appellant he deprived him of his costs. 

The learned Judges of the High Court 
took a ditierent view. They were of opimon 
that the trial Judge’s finding that the dispu- 
ted note was signed on a diiierent date Irom 
that alleged by the appellant in his plaint, 
and the evidence given, constituted a lata! 
variance from the case pleaded and made. 
They thought that the receipt in the appei- 
lant s account on which the respondent 
reUed, and by which the appeUant purported 
to acknowledge receipt of cash in paj’ment of 
the previous debt, was sufficient evidence of 
payment m cash as alleged by the respon- 
dent. They considered that the destruc- 
tion of the respondent’s books in the tire 
had been proved, and that there had been 
no suppression by him of facts. They 
thought that there was evidence that the 
respondent was in a position to have 
made the cash payment set up. As to the 
finding of the iriai Judge that the note was 
signed by the respondent, they tliought 
that the handwriting was similar to the 
handwriting of the respondent in other 
promissory notes produced for comparison 
and admitted by him, but that this circum- 
stance was not sufficient to rebut what they 
regarded as the inlerence irresistibly ansing 
from the other proved facts in the case, that 
the handwriting was the work of a clever 
forger. They laid great stress on the piinci* 
pie that it would introduce the greatest' 

amount of uncertainty into judicial proceed- 

mgs if the hnal determination of causes 
is to be founded on inferences at vanauce 
with the case that the plaiutili has pleaded 

and, by joimng issue in the case, has under-' 
taken to prove.” 

Their Lordships are of opimon that the 
High Court has apphed this pTinci|)le in 
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abstract and unsatisfactory way which has 
misled them in estimating the merits in the 
controversy before them. In applying such 
a principle the whole of the circumstances 
must be taken into account and carefully 
scrutinised. The question is in ultimate 
analysis one of circumstances and not of 
law. In the case which the Board has 
on the present occasion to consider, the 
fundamental questions are whether the sum 
due was paid in cash, and whether the note 
was a forgery. No doubt the appellant 
was quite wrong in sa)'ing that the note 
was signed on the day on which it was dated, 
the 7th November 1907. On that date it is 
proved that the respondent was not in 
Poona, but he may have post-dated the 
note accidentally, or for some purpose, and 
have signed it on the 5th or 6th. It is 
going too far, in their Lordships’ opinion, 
to infer, what the trial Judge inferred, that 
the books must have been fabricated, and 
that deliberate perjury was committed. It 
is quite possible that all that happened was 
that the appellant and his witnesses, whose 
testimony was given a year and a half after 
the event, had not made out the accounts 
until some interval had elapsed, and were 
themmisledby the documents into making 
a serious but not conclusive slip. The 
accounts in the appellant’s books may . 
quite naturally have been erroneously, but 
in good faith, based on the date of the note. 
The natural inference from the documents 
and the evidence appears to their Lordships 
to be that the signature was genuine and 
that the transaction. like the previous 
transactions, was nut a closing of this 
account by the payment of cash, but was a 
liquidation by means of a fresh note. In tie 
view that they take of the evidence what 
they have stated appears to them to be the 
proper inference from what is established 
by the evidence. They are unable to agree 
with the High Court either in their view of 
the evidence or in thinking that the general 
principle on which the learned Judges 
relied can be decisive of a case in which the 
cartUnal issues are in reality those stated. 
TheirLordships are not called on to interfere 
^vith the discretion exercised by the trial 
Judge as to costs, but they think that at all 
events on the main questimi he was right, 
and the High Court wrong. 

They will, therefore, humbly advise His 
Majesty that the judgment of the Court of 
First Instance should be restored, and that 


respondent should pay the costs of this 
appeal and of the proceedings in the High 
Court. 


D. L. 

SoJiciiors 

Hart. 


Appeal allowed, 
for the Appellant — Lateys and 


Solicitors for the Uespondetd Downer and 
Johnson. 


1915 Privy Council. 

(From Allahabad) 

14th December 1915. 

Viscount Haldane, Lords Faemoob 
AND Wrenburv, Sir John Edge 
AND Mr. Amber All 

P arhJt u Dayal — Plaintiff — Appellant. 


V. 

Makhul Ahmad Audi others — Defendants — 

Respondents. 

Privy Council Appeals Nos, 76 and 76 

of 1913. 


hxeculioH Sale — Sale vol objected lo -cannot bt 
frc/ited as nullity. 

Judguieut-debtorH not objecting in execution 
to Bale of their projiorty in execution cannot treat 
til© Bale a miUity. 

A mortgaged his property to B and sold the 
equity of redemption to 0. () sued for redemption 
and got a decree. Ho <lopositcd the decretal 
amount and got po-seession. Jn the meanwhile 
B had appealed and the appellate Couit increased 
the decretal amount which (’ failed to pay *** 
time, B then was restored to posscBsion. He 
applied also for mesne prohts for the period he 
was out of possession and his application was . 
granted. He then executed this order for mesne 
profits passed in his favour, got the equity oi 
redemption sold and purchatod it himself. C 
continued to deal with the equity in spite of the 
Bile and his purchaser sued for redemption. 

Held that his suit was misconceived as the Court 
which awarded mesne profits had jurisdiction in 
that matter and the jiersons aggrieved had 
remedy either by appeal or revision. IP. 93| 0. 2.j 

E. Richards and K. Br&wn — for AppeF 
laut. 


De Gmylhcr and Dube — ^for Respondents- 

Mr. Ameer Ali.— The facts on whi^ 

thS two. suits that have given rise to the 

present appeals were brought in the court 

of the Subordinate Judge of Aligarh, are 

fully set out in the judgment of the High 

Court of Allahabad. It is sufficient, there- 
' . . . . t — itances 




which form the basis of . the appellR^ 
Prabhu DayaPe claim. Ho was the plaintifl 
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in one of the actions (24 of 1906), which was 
a suit for the redemption of a mortgage, 
whilst in the other (173 of 1906) he was 
joined as a defendant. Both suits, liow- 
ever, related to a village called Lodhamai. 
A half share of this property, in the nomen- 
clature in vogue in this part of the country 
described as a 10 biswa share, belonged 
originally to one Ram Bakhsh. In the 
year 1863, Ram Bakhsh executed a usufruc- 
tuary mortgage in respect of this share for a 
term of eleven and a half years in favour of 
one Debi Das, since deceased. It may be 
noted here that just as 16 annas constitute 
the integral unit in Bengal and other places, 
20 biswas form the unit in most parts of 
Upper India; 20 biswansis going to a 
biswas. The mortgage deed in favour of 
Debi Das provided that the mortgagee 
should remain in undisturbed po.‘?session 
of the mortgaged property and take tlie 
rents and profits in lieu of interest. The 
principal money secured by the mortgage 
was never repaid and Debi Das continued 
to hold the share after the expiration of the 
term for repayment. In the meantime, 
Ram Bakhsh was dealing with the equity 
of redemption ; in 1866, he assigned his 
right in 7 biswas of his 10 biswas to the 
minor sons of a person named Xahur Ahmad; 
a little later he sold to Zahur ^Uimad liim- 


self 2 biswas, 19 biswansis, and subsequent 
thereto the romaiuiug fraction leftiu liis 
hands to the mort^gagee Debi Das, The 
outstanding equity of redemption in res- 
pect of 9 biswas, 19 biswansis thus vested 
in Zahur Ahmad and his sons. Zahur 
Ahmad died shortly after, leaving as his 
heirs, besides his sons, several daughters 
and two widows. His estate, including the 
right to redeem the mortgage to Debi Das, 
accordingly devolved on his heirs. In 1877 
his eons under the 'guardianship of their 
mother brought a suit for redemption 
apainst Debi Das ; and in May, 1878, they 
obtained a decree for possession on pay- 
ment to the mortgagee of a specified sum. 
This money appears to have been paid 
into court, and the plaintiffs obtained 
possession of the property in July, 1878. 
The decree of the court of first instance 
was, however, varied on appeal by the High 
Court, which directed payment by the 
plaintiffs of a further sum of Rs. 9,000, 
This they failed to do, and the mortgagee 
was restored to possessiou by an order oi 
tbs oou t in April, 1880. Dehi Das then 


applied to the court for an order for niosnc 
profits for the period during which he was 
out of possession, and in March. 1881, he 
.succeeded in obtaining a decree for a sum 
of over J^s. 5,000. In execution of this 
decretal order he cau.sed the outstanding 
equity of redemption to be attached and 
sold, and at the auction sale purchased the 
same Inmself. After his purchase as aforo- 
.said he purported to deal with the property 
as absolute owner ; he mortgaged tlic 
property to one Sagar Mai, who obtained a 
decree on his mortgage, and in execution of 
that decree the defendants in suit 173 of 
1906 purchased the share in question in 
1897. In smt 173 of 1906. wdiich has given 
rise to appeal No. 75, the heirs of Debi 
Das are the plaintiffs, and they seek to 
redeem the property on the ground tliat 
although Debi Das after I. is purcliase in 1881 
became the absolute owner, the defendants 
had in the auction salg lield in 1897 only 
acquired his mortgagee right. 

The sons of Zahur Ahmad, on tlie olher 
hand, continued to deal with their right to 
the equity of redemption as still subsisting 
in them ; and, by two deeds of sale, assigned 
to Parldm Dayal, the appellant, a 5 bi.swas 
share of the property. Prabhu Dayal. after 
failiug in one suit in 1005 on the ground of 
non-joinder of parties, brought in 190t) ihe 
present action to redeem the mortgage 
execaitod !)y Ram Jbakbsh in 1863 and for 
ancillary reliefs, lie contended in the courl.s 
below, as has been contended before this 
Board on his behalf, that the decree for 
mesne profits and all the proceedings there- 
under, culminating in the sale at which 
Debi Das purported to purcliase the equity 
of redemption, were made without jurisdic- 
tion and conveyed no title to the purchaser; 
and as they were mere ‘'nullities ” the right 
of his assignors was unaffected, and by 
\iitue of the assignment to him lie is 
entitled to redeem. 

Both courts have overruled his conten- 
tions and dismissed his suit. Their Lord- 
ships fully concur in the reasons given by 
the High Court for disallowing the plain- 
tiff’s claim. As the learned Judges point 
out, the court which awarded the mesne' 
poC.ts had full jurisdiction in that behalf ; 

if it exercised the jurisdiction wrongly, the 

persons aggrieved had their remedy under 
the provisions of the Indian Code of Civil, 
Procedure, either by appeal to the High 
Court or by an appiicaifon for revision.' 
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Objection was In fact taken under section 
311 of the Code of Civil Procedure (1882) 
to the sale for m-^sne profits, which was 
disallowed, and there was no appeal from 
[that order. The present action, in their 
iLordshins’ oninion, is wholly misconceiyed. 
It was further nrjjed on appellant’s hehalf 
that he was at any rate entitled to redeem 
the share of Zahur Ahmad’s daughters, 
who were no parties to the suit of their 
brothers or to the subsequent proccedinffg 
held therein. Their Lordships are not 
satisfied that any n>ht was in fact con- 
veyed to Parbhu Dayal by those ladies, or 

that if any rieht was conveyed as aliened 
what its extent was. 

The appeal will be disnoiased with costs 

to he paid by the appellant, Parhhu Dayal, 

to the respondents who are represented at 
the hearing. 

It is admitted Jhat his judgment will 
govern appeal No. 75, which arises out of 
suit m of 1906, brought by the heirs of 
Debi Das. This appeal will also be dismis- 
sed.^ and their Lordships will humbly 
advifle His Majppty*"ac('ordingly, 

Appeals dismissed. 

Solicitors for Appellant—Dov^hn Grant. 

Soliritors for Pesponde^its 1 & 2— Barrow 
Pogers and Nevill, * 


**A.I.P. 1915 Privy Council, 

(Prom the Supreme Court op Saskatche- 

WAN-) 

2ls('December 1915. 

Viscount Haldane, Lords Parker and 

Sumner. 

iSTtecdnwtw— Defendant— Appellant. 

v. 

denfe”^^^ Plafntiffe— Reepon- 

* *(n) Contract Act, S. 74~~Coniraci for sah of 
larul—Monty pnynhU by inatalwcnts—In rase 
defavH of nvy ^nstnJmenfs, vryment made till then 
to be forfeited— Term ae to forfeitvre fs penal 

A contract for the sale of land provfded amon - 
other thmea that the pnrehaaer would cultivate 

the land in manner 8T>er5fied. and would paV ihe 

instalments as tbev fell due on the davs 

that „„ any default the whole of tL X,>^"a„d 

he^fom’. ?"''™™t ehOTld at onee 

hr?o^..t”d *" /.? orthe eontract ehonld 

b« forfeited and determined, at the option of the 

fTAnatJ* I payments to he made 

vendor ahoold be at Uberty, without notice, to 


cancel the asreement and declare It rold. and to 
retain anv payments made on account of it as and 
by wav of liquidated damages, and to retain all 
improvements made on the premfsea, or else to 
proeeed to another .sale, any deficiency in price, 

vnth coaf^, charges and expenses to be borne by 
the purchaser. 

Beld, that thp Rtlpulation that pavroenta already 
made of .natalruenfa mieht, on forfeiture, be 

I!, rlr''!’ A * fof penalty, and ehonld 

(ini^) A. C. 319 Apps. [P. 95^ o. 1 & 2.] 

* * (b) Contract A rf .9. SS-Tfme made express- 

ly of the essence— Eqvny Crmri iciU not dercee specife 

performance unless parties have waived the provision 
as to essence. ^ 

of Kqiiitv, which look at the substance 
as dlsrincrii.flhed from the letter of affreements. 
no doubt exercise an extensive jiirisdiotion which 
enables thorn to decree specific performance in 
cases where iDsfice requires it. even though literal 
terms of stjinulntions ns to time have not been 
ob^served. But they never exercise this jurisdiet^on 
Where the parties have expressly intimated in theii 
agreement that it is not to apply, by providing 
T a 'Uie IS to be of tbo essence of their bargain. 

Jf in^rieed the part.ics. having originally so provid. 
ed. have oxn^sslv or bv impllcatton waived the 
provision made, fhe inrisdiction will again attach. 

Orchard Ponds W. 

^ lir rP. 9!^ 0.9.1 

W. Nesh'itt and A. M. Stewart — for Appel- 
lant. 

Bohert Finlay and M. Macnaqhen—ior 
I'espondents. 

Viscount HaManp. — This is an appeal 
from the Supreme Court of Saskatchewan 
reversing the judgment of Mr. Justice New- 
lands, who had dismissed an action for 
specific performance. The facts were ehorfe- 
jy thrae : James Campbell White agreed 

11 dated December 9th, 1909, t( 

sell 160 acres of land in the province to one 
Loveridge for 16.000 dollara, of which 1.000 
dollars were paid on signing the agreement, 
and the balance was payable in annual ins- 
talments on December Ist in each year; 
Loveridge entered into the agreement on 
behalf of the respondent John C. Dn'nkle, 
who. along with one Hair, was the reel 
purchaser. In Jannary 1910 the interest of 
l^air under the agreement was acquired by 
the respondent W. R. Drinkle, and on Janu- 
ary 24th, 1910, Loveridge assigned the 
agreement to the respondents. Just before 
this date. White" died Intestate. On April 
18th. 1910, Letters of Administration to his 
estate were granted to f^teedman, the appel- 
lant, in the Province of Ontario, and on May 
25th, 191), the grant was re-sealed in the 
Province*" of* Saskatchewan on July 22Bd, 

1910 : the appellent, as administrator pur- 
ported to approve the assIgnmeDt, 
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The material provisions of the agreement, 
in addition to those already stated . were that 
the instalments of purchase-money and in- 
terest thereon were payable at Hamilton, in 
the Pro\dnce of Ontario: that the purchaser 
TTodd cultivate the land in manner speci- 
fied. and would pav the instalments as they 

Ml due on the davs mentioned. It was 

* « 

further provided that on any default the 
whole of the principal and interest secured 
hy the agreement should at once become 
due and be payable, or the contract should 
be forfeited and determined, at the option 

4 

of the vendor. On paym^t of the sums of 
money mentioned with inferest, the vendor 
was to convev to the purchaser, who was to 
have possession on the exerution of the 
agreement, the purchaser holding the pre- 
mises as tenant to the vendor at a yearly 
'■ent equivalent to and applicable in satis- 
faction of the instalments. 

It was further agreed that in ease the 
purchaser should mahe default in anv of the 
payments to be made vendor should he at 
jlibeTty, without notice, to cancel the agree- 
ment and declare it void, and to retain anv 

I « 

payments made on account of it as and by 
wav of liouidated damages, and to retain 
all improvements made on tbe premises, or 
else to proceed to another sale, any defici- 
ency in price, with costs, charges, and 
expenses to be borne bv the purchaser. In 
case the vendor thought fit to declare the 
contract void under these provisions, be 
might make a declaration by notice to the 
purchaser addressed to a post office men- 
tioned. Tt was also provided that time 
was to be considered as of the essence of 
the agreement. Ho assignment was to be 
valid unless approved by the vendor or his 
agent. 

The first deferred instalment, falling due 
on Pecember Ist. 1910, was not paid. TIic 
appellant thereupon, by his solicitors, gave 
notice cancelling the agreement. The res- 
pondent W. K. Drinkle thereupon, on 
Peeember 21st, tendered the amount due. 
but tbe appellant declined t^ receive it, and 
repeated this refusal whereupon another 
and formal tender was made *.1 few davs 
later. 

The respondents then brought the action 
in which this appeal arises, rlsiming speci- 
fic performance, and in the alternative relief 
from forfeiture under* the terms of the 
aireement. Mr. Justice Hewlands thought 


that the appellant was entitled, under the 
terms of the agreement providing that time 
should be of Its essence, to cancrl it on the 
default which had been made. He was 
Trilling to relievo the respondents from for 
feiture of the amount paid under the agree- 
ment. The respondent.s. however, did not 
accept this offer, and appealed. Th? Su- 
preme Court held that the case was governed 
by the decision of this Beard in KHwer v. 
British Cohnnhia Orchanl Lavds, Limited 
(1) in w’hich it was held, on a somewhat 
similar agreement, that the stipulation 
that payments already made of inf^talments' 
might, on forfeiture, be retained, was reallv 
a stipulation for penalty, and should be 
relieved again.st. In that case, under the 
circumstances, specific performance was 
also granted, notwithstanding a provi.sion 
that time was to be of the essenre. The 
Supreme Court followed what it believed 
to have been laid down by this Board, and 
decreed specific performance in addition 
to relief from forMture. 


As to the relief from forfeiture, their 
Lordships think that the Supreme Court 
were right in holding, for the reasons 
assignod in the former decision of this 
Board, that the stipulation in Question 
was one for a penaHy, against which relief 

on proper terms. But as 
regards specific performance they are of 
opinion that the Supreme Court were wrong 
in reversing Mr. Justice Newlands’ iudg- 
ment. Courts of Equity, which look at 
the sill stance as distinguished from the 
letter of agreements, no doubt eyereiae an 
extensive jnrisdietion which enables them 
to decree specific performance in eases 
where justice requires it, even though 
literal terms of stipulations as to time have 
not been observed. But they never exer- 
cise this jurisdiction where the parties 
have expre.s8ly intimated in their agree- 
ment that it is not to apply, by providing 
that time is to he of the essence of their 
bargain. If. indeed, the parties, having 
originally so provided, have eyprcssly or 
by implication waived the provision made, 
the jurisdiction will again attach. 

Tn the case referred to this appears to have 
been what happened, for Kilmer v. British 
Cohtmhia Orchard Lande, lAmited (1) was an 
appeal in which the fact that the company 

(1) riftisi A c. rpfeioft L. T. 

h. .T. p. r T, L. P. r .i 
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had sold land for a price to be paid in iastal - 
merits at specified dates, with a clause of 
forfeitute. in default of punctual paynaeuts, 
both of all rights under the agreement and 
of all payments already made. Time was, 
as in the present case, declared to be of the 
essence of the agreement. Default in punc- 
tual payment ha\dng occurred, the com- 
pany claimed a declaration that the agree- 
ment was at an end, and for their strict 
rights under its terms. Kilmer, who was the 
purchaser, counterclaimed for specific per- 
formance. This Board held that, as regards 
the company’s claim, the stipulation for 
forfeiture on which it was founded was in 
the nature of a penalty, against which relief 
ought to he granted on terms. 

So far the decision, which merely applied 
a well-known principle, is easy to follow, and 
in tiieir Lordships opinion so f.ar it governs 
the present case. But the Board went on 
to decree specific performance. As time 
was declared to be of the essence of theagree- 
luent. this could only have been decreed if 
their Lordships were of opinion that the 
stipulation as to time had ceased to be appli- 
cable. On examining the facts which were 
before the Board, it appears that their 
Lordships proceeded on the view that this 
was so. The date of the payment of the 
instalment which was not paid liad been 
extended, so that the stipulation had not 
been insisted on by the company. 'I'he 
learned Counsel who argued the case for the 
purchaser contended that, when the com- 
pany had submitted to postpone the date of 
payment, they could not any longer insist 
that time was of the essence. Their Lord- 
shif)s appear to have adopted this view, and 
on that footing alone to have decreed speci- 
nc performance as counterclaimed. 

In the present case there has been no such 
agreement to extend time, nor anything that 
amount to waiver of the right to treat time 
as of the essence, \7hile, therefore, the 
to^ below was, in the present case, right 
in holding that the appellant could not in- 
sist on forfeiture in accordance with the 
strict terms of the agreement, their Lord- 
ships are of opinion that there was no justi- 
n^tion for decreeing specific performance. 
Iney thinjc that the respondents should, 
oven at this late stage, be relieved from 
forfeiture of the sums paid by them under 
the agreement as proposed by the learned 
Judge who tried the case. For this purpose 
the respondents should have liberty to apply 
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to the Court of first instance. For the rest, 
the judgment of the Court of Appeal should 
he reversed, and the claim for specific per- 
formance dismissed, the appellant to have 
his costs here and in the Courts below. 
Their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed in part. 

Solicitors for Appellant — Blake & Redden. 

Solicitors for Respondents — Stanley Evans 
& Co. 

%015 Privy Council. 

(From Allahabad) 

13th July 1915. 

Viscount Haldane, Lord Shaw, Sir 
Georoe Farwell, Sir John 
Edge and Mr. Ajueer Aa. 

^Mt. Bilas Knmvar — Plaintiff — Appellant, 

V. 

Desraj Ranjit Singh and others — Defend- 
ants — Respondents. 

Privy Council Appeal No. 32 of 1912. 

* (o) Bcnnmi Purchase ty hvsban^. trife*s 
lutme — Purchase is presumetl to be benainx — 
Enfjlisk lau' compared. 

Where a pureha.se is made in the name of wife, 
the natural iiihirenoo is that the purehaso is a 
benami transac-tion ; a doalinc coninion t<i Hindus 
and Muhanunadaus alike. Tt has a curious ri’* 
seiiiblanoo to the doctrine of Kns)|.sh law that the 
trust of the Icffal estate results to the man who 
pays the purchase monev. and this aszain follows 
the analogy of (.'ommon Law. that where a feoff- 
ment is made without consideration the use 
results to the feoffer. The exception in Knglish 
law by wav of advancement in favour of wife 
or child does not apply in India, but the re- 
lationship is a circumstance which is taken into 
consideration in India in determining whether the 
transaction is benami or not. The criterion in 
these cases in India is to consider from what 
source the monev comes ^vith which the purchase 
money is paid, 3 M l. A. 929 and 6 3I.I.A. 53 Ref. 

A person purchased a bungalow in the name of 
his mistress but allowed his wife to etav therein. 
The mistress never lived in the bungalow which 
was all along in the wife's pos.session. 

ffeld^ that the purchase was benami and the 
mistress had no title thereto. 

*(A) Evidence Act, 8. 114, 1XL ig)— Party 
Considering certain document irrelevant and not 
producing it — iVo adverse inference can be draien 
against him. 

It is open to a litigant to refrain from producing 
any doduments that he considers irrefevant ; if 
the other titiguit is dissatisfied, it i» for him to 
for an affidavit of docninente. and he can 
obtain inspection apd production of all that 
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appear to him in such affidavit to bo rolevant and 
woper. If he fails so to do, neither he nor the 
Court at his suggestion is entitled to draw any 
inference as to the contents of any such docu- 
ments. [P. 93, C. 1.] 

*(c) Estoppel — Evidence Art, S. 110 — Tenan 
cannot challenge his landlord's title till he openly 
restores possession to landlord. 

A tenant who has been let into possession 
cannot deny his landlord’s titb, however defec- 
tive it may be, so long as he has not openly 
restored possession by surrender to his landlord 

[P. 98, C. 2.] 

E, Richards and G. E. A. Ross — for Appel- 
lant. 

De Gruylker and B, Dube — for Respond- 
ents. 

Sir George Farwell. — This is an appeal 
from a judgment and decree, dated the XOth 
of May, 1910, of the High Court at Allaha- 
bad, which reversed a judgment and decree, 
dated the 26th oi August, 1908, of the Judge 
of the Small Cause .Court of Allahabad exer- 
cising the powers of a Subordinate Judge. 

Rai Bisheshar Baksh Singh was a talu(^- 
dar of Oudh ; he was a man of some wealth, 
a Rajput of good position ; he had two 
Hajpat wives but no son ; he had, however, 
one daughter by one of the wives. He had 
also a Muhammadan mistress named Jag- 
mag Bibi, by whom he had two sons, and 
for whom he bad made provision on a fairly 
liberal scale, and had given full possession 
thereof in 1876 and in 1888. On the 9th 
of June, 1887, the taluc^dar purchased for 
Rs. 9,000 the bungalow in dispute m this 
action ; he raised the purchase money by a 
mortgage on bis own property and paid for 
it, and had the sole use and enjoyment of 
it for himself and his wives during his own 
life, but the deed of sale was made out and 
registered in Jagmag's name. The taluqdar 
spent money on the house, built a well and 
walls and kept a gardener in occupation, be 
and hie wives lived there, and the mother 
of one of his wives lived and died there. His 
wives used the bungalow by his permission 
for “ KaUd)ba8y” t.e., to live at the bank of 
tbe Ganges for religious purposes for a 
month at a time ; the purchase seems to 
have been made for the purposes of the 
Kalabbaa. Jagmag Bibi was never in the 
bungalow dunng this period ; she would of 
course, as a Muhammadan mistress, have 
no part or lot in the Hindu religious obser- 
vances of Rajput wives, and it is incon- 
ceivable that she could have associated in 
any way in the bungalow with them. 

191 5-K. 13 *14. 


The bungalow was useless to her for any 
ersonal use, and it was wholly inappro- 
priate as a provision for her if the taluqdar 
ever had any intention or idea of making a 
further provision for her ; the net income 
was very small in some y’ears the out-goings 
exceeded the income. There is no evidence 
of any intention to give the bungalow to 
Jagmag as a prov ision for her or otherwise 
beyond the bare fact of the registration in 
her name ; it is not clear how or when she 
got possession of the title-deed ; it may be 
that it was in the taluqdar s possession at 
his death, and at some subsequent period. 
As the deed was made out in her name there 
is no importance in this. Down to the 
taluqdar' s death the natural inference is that 
the purchase was a benami transaction ; a 
dealing common to Hindus and Muham- 
madans alike, and much in use in India ; 
it is quite unobjectionable and has a curious 
resemblance to the doctrine of our Kngiish 
law that the trust of the legal estate results 
to the man who pays the purchase money, 
and this again follows the analogy of our 
Common Law, that where a feoiiment is 
made without consideration the use results 
to the feolior. Tne exception in our law by 
way of advancement in favour of wife or 
child does not apply in India {Gopeekrist 
Gosain v. Gunyapersaud Gosain (1), but the 
relationship is a circumstance which is taken 
into consideration in India in detcrmimng 
whether the transaction is benami or not. 
The general rule in India in the absence of 
all other relevant circumstances is thus 
stated by Lord Campbell in Dhurm Das 
Pandey v. Alt. tShama Boonadri Dibuih {2}. 
“ The criterion in these cases in India is to 
consider from what source the money comes 
with which the purchase money is paid,” 

On the 31at of August, 1890, the taluqdar 
died, and by an agreement of the 21st of 
March, 1894, between his two widows the 
possession and management on behalf of 
both was given to one of them, m.,Thaku- 
rain Baliaj Kunwar, and she has through- 
out managed the property in question. 
Whether any acts or oioissions by any of 
the parties after the death of the taluqdar 
could aliect the nature of the benami tians- 
action as it stood at his death it is unneces- 
sary to consider, for their Lordships are of 

(i) [1S54J 0 M.1.A- VV.li. 4U»1 

493 (F. U). 

<2) [1843J 3 M.I.A. 22t»0 W.R. 43»1 

iSuther 147«>i »ar. 271 (P.C.) 
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opimuu that notliiiig lias been given in contents of any aucli documents. There is 
evidence which could have any effect at all no ground for any inference such as is made 
on the transactions as benami. The evidence in the High Court that the books, if pro- 
given by -lagmag is quite untrustworthy, duced, would have shown rent credited to 
and she has not even called her sons whom Jagmag or set off against some claim 
she purports to vouch as actors on her be- against her. They related to a different 
half : the Trial Judge does not place any property, and the possibility of entries re- 
confidence in Rosban Lai’s evidence, and lating to the bungalow therein is very 
his conduct certainly is open to comment, remote, but even if it had been greater. 
On the facta as accepted by tbeir Lordships the court was not entitled to draw any 
as the result of the evidence, all rates, rente such inferences. It is for the litigant who 
und taxes and repairs and the ground rent desires to rely on the contents of docu- 
of the bungalow have been paid by the ments to put them iu evidence in the 
Thakuiaiii. She has had possession t f the usual and proper way ; if he fails to do so 
[iivmisvs by hej seivan* Bhairon, and has no inference in his favour can be drawn as 


let them to various tenants from 1891 down 
lo the commencement of this action, the 
last tenant being Hr. Ranjit Singh, to whom 
the plaintiff let and gave possession in 1890, 
and to whom also she gave notice to quit on 
the I3th October, 1905* 

On these facts their Lordships are of 
opinion that thetransaction was and remains 
throughout benami. They are unable to 
agree with the opinion expressed by the 
High Court ; they find no ground on which 
to treat a purchase by the taluqdar of such 
a property as this bungalow in the name of 
his Muhammadan mistress in a manner 
tliffering from that on which a similar pur- 
chase by a Hindu in the name of a complete 
stranger would be treated, nor is there any 
ground for asserting that the probabilities of 
the case are in favour of an intention by the 
taluqdar to benefit his mistress ; for the 
reasons stated above the exact contrary ap- 
pears to their Lordships to be the case. 
The High Court Judges “ attach great 
significance ” to the non-production of the 
books showing the accounts of the general 
estate, and appear to draw an inference 
therefrom adverse to the plaintiff’s claim ; 
any such inference is, in their Lordships* 
opinion, unwarranted. These books do not 
necessarily form any part of the plaintiff’s 
case ; it is, of course, possible that some 
entries might have appeared therein relat- 
ing to the bungalow. But it is open to a 
litigant to refrain from producing any docu- 
ments that be considers irrelevant ; if the 
other litigant is dissatisfied, it is for him to 
apply for an affidavit of documents, and he 
can obtain inspection and production of aU 
that appear to him in such affidavit to be 
relevant and proper. If he fails so to do, 
neither he nor the court at bis suggestion is 
entitled to draw any inference as to the 


to the contents thereof. 

The other point in the case is one of es- 
toppel. The property was let by the plain- 
tiff to defendant Ranjit Singh ; he was let 
into possession by the plaintiff’s gardener 
Bhairon, on her behalf and by her direction, 
and he regularly paid rent to her and applied 
to her do all the necessary repairs ; he has 
never given up possession to her although 
he duly received notice to quit, and he has 
denied her title. Section 116 of the Indian 
Evidence Act is perfectly clear on the point, 
and rests on the principle well established 
by many English cases, that a tenant who 
has been let into possession cannot deny his 
landlord’s title, however defective it may 
be, so long as he has not openly restored 
possession by surrender to his landlord. 
The Subordinate Judge was clearly right 
on this point. The High Court appears to 
have been under some misapprehension, and 
counsel for the respondents have not at- 
tempted to support their judgment on this 
point. Their Lordships are of opinion, and 
will humbly advise His Majesty, that the 
decree of the High Court should be reversed 
and that of the Trial Judge should be re- 
stored, and that the respondents should pay 
all the costs here and below, 

H. D. Appeal aUoioed. 

Soliciiors/or the Appellant — T. L. Wilson 

& Co. 

Solicitors for the Respondents — Banken 
Ford, Ford & Chester. 
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1915 Privy Council. 

(From Allahabad) 

8th June 1915. 

Lord IShaw, Sir Georgk J^'Ai^wELL, 

Sir John Edge and Mr, Ameer An 

RoQwant Prasad Pandt and Plain- 

tiffs— Appelianta. 

T. 

Ram Ratan Gir and olAe/i— Defendants— 
Respondents. 

Privy Council Appeal Ko. 114 of 1915. ^ 

** (a) Decre^^StUing aside. — h'raad—A decft» 
once passed cannot be challenged ly separate 
except on ground of fraud practised on Court. 

It ia not open to auitors who have exhausted 
the remedies competent to them, and after final 
decree has been obtained against them, to institute 
a fresh suit or series of suite, the object of which 
is to declare that a decree, competently and with 
adec^uate jurisdiction obtained therein, is not 
Applicable to them, although they are named in 
that decree. Such a suit is equivalent to a suit 
for the 'rescision and destruction of a former 
decree of a competent Court. That rescision and 
destruction could be obtained only on the ground 
of fraud practised on the Courts, [P. iOl, C. 1.] 

^ (6) Jurisdiction — Challenge as to method of 
exercise does not justify denial thereof. 

A challenge of the method of the exercise of the 
jurisdiction of a Court con never in law justify a 
denial of the existence of such jurisdiction. 

Lowndes — for AppellAixts, 

De Qruyther and D«5e— for Keapondente 

Lord Shaw. — This is an appeal from a 
dwree of the 23rd of February, 1911, of the 
High Court of Judicature for the Noith- 
Weateru Provinces (Allahabad), which rever- 
yed a decree, dated the 17th of August 1909, 
of the Court of the Additional Subordinate 
Judge, of Gorakhpur. The court of first 
instance allowed the plaintiffs’ claim. On 
Appeal the claim was dismissed. 

The object of the present suit is, by its 
terms, declared to be tbree-fold. But 
upon cMmination the substantial and 
r ® declaration in favour 

♦ against the defendants 

^rt» that the plaintiffs are not 

party to a certain order which was passed 

r 22nd of Septem- 

declarations are asked 
tnat the decree is ineffectual, and null and 
void againrt them, and so forth. In sub. 
stance as has been said, the object of the 
present suit is for a declaration that a decree 
pr^ounced by a court of competent juris- 
diction on the 22nd of September, 1902. 


and^bearing to apply to tbe present appel- 
lants, does not in fact apply to them. 

The circumstances of the^caae are these. 
In 1884, Prag Dat Pande executed a mort- 
gage over certain family property, of which 
he was himself manager, in favour of the 

predecessor-in-title of the respondents 
He had two sons, Kajwant Prasad and 
Bhagwant^Prasad. In 1897, a suit for sale 
under the mortgage, and directed against, 
inter alia, these three persons, was insti- 
cuted. It was heard ex parte, and on the 30th 
of April, 1897, a decree was made allowing 
the plaintiffs’ claim. An order absolute 
was made on the 22nd of September 1900. 

In 1901, however (to put aside altogether’ 
the proceedings at the instance of Prag 
Dat, and to keep to the actual relevant 
challenges made in the course of these 
Utigations), Bhagwant and his two sons 
obtained an order under section 108 of the 
Code of Civil Procedure, 1882, to have the 
decree of the 30th of AprU, 1897, set aside, 
on the ground that there had been insuffi- 
cient service upon them. It was found that 
the objection taken on the point of service 
was sound. The court in India was accord 

rngly confronted with this situation, that in 

regard to a mortgage over a joint property 
a suit had been instituted and decree had 
been taken against all the joint family, but 
that one member thereof had been properly 
served with the suit and another had not. 

A certain embarrassment arose in conse- 
quence, and these proceedings, so pro- 
tracted, ensued. 

So far as Raj want, the present appellant, 
was concerned, the original suit was found 
to have been properly initiated, and the 
summons properly served. The courts be- 
low adopted the view that the decree 
obtained in those circumstances was a 
decree practically final as regards Eajwant, 
and that with regard to the subsequent 
stages therein occasioned by Bhagwant » 
application, Raj want had no right of 
compeering. Their Lordships are of om- 
uion, however, that such questions, confus- 
ing as they appear, have no relation what- 
soever to the point which is to be considered 
in this appeal. 

On the 22nd of iSeptember, lyu2, the 
Subordinate Judge delivered judgment 
and he made another decree. Notwith" 
standing the decree which had already 
as has been stated, been pronounced m 
April, 1897, he granted a complete decree to 
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the respondents in this appeal, against all 
the members of the joint family. The 
situation that thus arose was that in Sep- 
tember, 1902, a decree was comprehensively 
directed against all the joint family of which 
ilajwaut, the appellant, was one member, 
Rajwant, however, being already bound by 
the decree which was passed in April, 1397. 

It would have been clear to the Board 
that there must have been, and could have 
been, no intention upon the part of the 
plaintiffs to put in operation the earlier 
decree of 139V ; but the Board is surprised 
to observe that on the 23rd of June, 1903, 
namely, after the second and comprehensive 
decree had been obtained, an application 
was actually made for execution of the 
decree, not the second and comprehensive 
one of 1902 — but the original decree of 
1897. Their Lordships think it right to 
record that in that application this state- 
ment was made 

" In tha beginning t ho name ol iiliagwant 
Parshad al«o is entered as a delendant, but on bis 
application this decree was set aside against him, 
and consequently his name was not entered in tho 
column ol judgment debtors. .AnothcT decree 
has been passed as against him. It will be e.xecuted 
separately.” 

Under those circumstances their Lordships 
are not surprised to find that in the year 
1906, when an order was asked to make the 
decree of September, 1902, absolute as 
against all the members of the joint family, 
tUe appellants took steps to have the situa- 
tion Cleared up. Accordingly, on the 7th 
of July, 190b, that application having 
been made, Rajwant preferred objections 
to it. Those objections, however, were 
disallowed, and the decree was made absolute 
by the Subordinate Judge on the 3rd of 
hJovember, 1906. Their Lordships are 
clearly of opinion that in that siut each 
and all of the^oints stated upon this appeal 
were, or ought to have been, brought before 
the Court below. But if any doubt existed 
in their Lordships’ minds on that topic it 
would be removed by a perusal of the terms 
of the judgments of the Subordinate Judge 
and of the High Court ; because after 
the Subordinate Judge had made his order 
on the 3rd of November, 19U6, the objectors, 
the present appellants, appealed to the 
High Court, and did so upon the same 
arguments as they now propose in support 
of the present appeal to this Board. The 
grounds of judgment of the Hi gh Court 
make it clear beyond all questions that the 


very points which are now urged were 
points then taken. The objections were 
disallowed. 

It is contended before their Lordships, 
however, that this matter cannot be dealt 
with as res judicata ; that it is open to 
suitors in India who have exhausted the 
remedies competent to them, and after 
final decree has been obtained against them, 
to institute a fresh suit or senes of suits, 
the object of which is to declare that a 
decree, competently and with adequate 
jurisdiction obtained therein, is not appli- 
cable to them, although they are named in 
that decree. Their Lordships have no 
sympathy with this procedure. It is radi- 
cally incompetent. 

The objections can he abated seriatim. 
The objections that are now taken are, 
first, that the decree of 1397 has never 
been set aside, and that) accordingly, the 
later decree of 1902 cannot stand. The 
answer made is that che former has been 
impliedly set aside by the latter. The 
second objection is practically to the same 
effect. Tne matter of the second decree 
was res judicata, and, therefore, there are 
two decrees against tbe same Indian sub- 
ject. Tbe answer made to that, in the 
view of the High Court, is that ihere is a 
merger by the second decree oi the first. 
The third objection is that the laiter decree 
is for a defimte sum of money, larger than 
the sum of money contained in the 
former. The answer is that the interest 
accounts for the difference, and, secondly, 
that the doctnno ol merger also apphes. 

Their Lordships are of opinion that upon 
none of those points ought they to make a 
pronouncement in this case. Tne judgment 
of the court below has been particularly 
canvassed on the doctrine of merger, as 
there treated. Their Lordships desire to 
make it clear that in the judgment now 
given no affirmance is given of the doctrine 
or application in the High Court of merger, 
either in a general sense or in the sense of 
a vox sxgnata. The decree of the 26th of 
JFebruary, 1908, sufficiently covers each and 
all of the points which have just been 
enumerated. The case under which these 
objections were brought forward was com- 
petently before the court ; it had j urisdic 
tion to entertain them. 

It is said that the court below decided 
the objections wrongly, and that the decree 
was erroneous. Their Lordships think it 
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jia very trite audvery familiar that a chal- 
lenge of the method of the exercise of the 
juriaidiction of a court can never in law 
justify a denial oftthe existence of such 

Sr: 


jurisdiction. The former has reference to 
the merits of the case, and the merits of 
this case have been in all points directly 
and substantially determin^ between the 
same parties as are now in contention at 
their Lordships* Bar. The familiar 
principle is laid down in a series of cases, 
of which the judgment of Lord Hobhouse 
in Malkarjun v. Narhari (1) is not a very 
remote example. Their Lordships cannot 
countenance the laying aside of all that 
has happened in previous litigations, the 
allowing of a process to become final, and 
the institution of a fresh suit, the object 
of which is to declare that, although in 
terms it was applicable to a particular 
subject of the King who was a party to 
the proceedings, still, upon a new appli- 
cation to Courts of Justice, a different 
result should be reached, and it should be 
decided that the proceedings and decree did 
not apply to him. 

This suit, in their Lordships’ judgment, 
is equivalent to a suit for the rescision and 
destruction of a former decree of a compe- 
tent Court. That rescision and destruction 
could be obtained on the ground of fraud 
“ practised on the courts below ” ; but 
fraud has been eliminated from this case, 
^d accordingly these proceedings are 
in their Lordships’ judgment, a mere 
colour for a fresh suit on matters already 
competently settled by law. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
'tith costs. 

Appeal dismissed. 

Solicitor for the Appellants — Douglas 
Crrant. 

Solicitors for the first Respondent — 

Barrow, Rogers and NeviU. 


(l) [(001] 25 Bom. .3.37»27 1. A. 2It=s 
10 (V C 027=5 C.W. 




** A.I.R. 1915 Privy Ceuncil. 

(From Calcutt.v.) 

15tH November 1915, 

Viscount Haldane, Lords Pakmook and 
Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 


Bhupendra Krishna Ghose and another— 
Plai nti ff s — A ppell a nt s , 

v. 

Amarendra Nath Dey and another — 
Defendants — Respondents. 

Privy Council Appeal No. 86 of 1914. 

*(a) Hindu Law — Will — Dayabhaga — Testa- 
tor ca» postpone a son's right to inherit by inter- 
posinga life estate, or direct by his authority to adopt, 
that the widow's life estate shall not be disturbed. ' 

Under tbs Dayabhaga, the testator has not 
only the power of authorising his widow to adopt 
a son to him, and in case of the death of such 
adopted son, to make other adoptions but hs can 
attach to such authority a direction that her 
estate should not be intoifered with or divested 
during her life, just as ho can postpone the sue* 
ce.ssion of his natural-born son by interposing a 
life estate. ' [P. 102, C. 2.] 

A Hindu made a will under which ho made his 
wife his testatrix and authorised her to make 
successive adoptions. It was further provided : 
“If my said wife dies without adopting a son or 
if such adopted son predeceases licr without 
leaving any male issue in such case my estate 
after the death of my said ^rifo shall pass to the 
sons of my sister w’ho may bo living at the time 
of my death,” After his death his widow adopted 
a eon but he died unmarried and the widow too 
died shortly afterwards : [P. 102, C. 2.] 

Held that the estate devolved upon the sons of 
testator’s sister according to the will and not upon 
the heirs of the adopted son under Hindu Law’, 

[P. 103, C. 1.] 

(b) Succession Ar.t{l8G5), S. Ill — S. Ill should 
be strictly applied. 

The rule of construction nienlionod in 8. Ill 
should be applied only to cases strictly coming 
w’ithin its scope. [P. 103. U, 1.] 

Robert Finlay, Upjohn, W. Garth and 
Dunne — for Appellants. 

De Gruylher and Dube — for Respondents. 

Mr. Ameer AH. — This is an appeal from 
a judgment and decree of the High Court 
of Calcutta pronounced in a suit which 
relates to the will of one Herumbo Nath 
Ghose, a Hindu inhabitant of the town of 
Calcutta, subject to the Dayabhaga School, 
who died on the ICtth of November 1907. 


The noaterial portion of the will, which 
bears date the 26th June 1898, is in the 
following terms : — 


“ This is the last will and testament of mo 
Herumbo Nath Ghose of No. 45, Puthuriaghat 
Street, Calcutta, son of Girindra Chunder Ghose, 
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deceased Zamindar. I revoke all prior testamen- 
tary Trritings and appoint my wife Srimati Pari- 
toshini Dasi to be tbe sole executrix of this my 
will I hereby authorize my said wife to adopt 
Dattaka putra. In case of death of an adopted 
son my said wife shall adopt one after another 
6ve sons in succession. If my said wife dies 
without adopting a son, or if such adopted son 
predeceases her without leaving any male issue 
in such case my estate after the death of my said 
wife shall paas to the sons of my sister, Srimati 
Benodini Basi who may be living at the time of 
rayd:'ath.” 

On the testator*8 death his widow Pari- 
toshini Dasi applied for and obtained 
probate of the will. The estate of Hernmha 
accordingly vested in her as his legal repre- 
sentative and remained in her possession 
until her death three years later. It is 
alleged that in August 1909 she, in pursu- 
ance of the authority given to her by her 
deceased husband, adopted an infant of the 
name of Hem Chunder Dey. This child 
died on the 11th of March 1910 which was 
followed by the death of Paritoshini herself 
shortly after. 

The present suit was instituted on the 
^Oth of March 1910 by KissoryMoni Dasi. 
*he adoptive mother of Herumho, against 
the two sons of Benodini Dasi, his sister, 
lor a declaration that in the events that 
had happened the devise to them had 
failed, and that the testator’s estate had 
devolved on her. KJssory Moni died in 
September following whereupon one Trai- 
lokya Nath Ghose, who alleged himself to 
be the next reversioner of the infant Hem 
was substituted in her place. Trailokya 
has died since the trial ; and the present 
appellants are his sons and widow who 
represent him as his executor and executrix 
respectively. The fact of the adoption by 
Paritoshini of the infant Hem was denied 
by the respondents, but the question has 
not been tried. Both the Courts in India 
have dealt with the case on'the assumption 
that the adoption was duly made as alleged 
by the plaintiff ; and, on the construction 
of the -will, have held that as the adopted 
son died without leaving male issue, on the 
death of the widow, the bequest to the 
sons of Benodini took effect and they 
accordingly dismissed the suit. 

The judgment of the High Court is chal- 
lenged on two grounds : Jirptly it is urged 
that on the adoption’of the infant, the estate 
vested in him’as fuirowner’by virtue of the 
Hindu Law of inheritance, that he took it 
in This capacity of son and not as devisee 


under the will,^ndon his death the property 
devolved on his heirs. Consequently, it is 

i.*ontended, the <“Xecutary devise in favour 
of the respondents^ failed completely. 
Secondly, it is contended that it fails also 
under the provisions of section 111 of the 
Indian Succession Act (X of 1866) which 
has been made applicable to Hindus by 
the Hindu Wills Act (XXI of 1870). 

It is to be observed that the will in 
this case does not infringe the rules which 
Ifiydown thelimitationson the testamentary 
powers of a Hindu. The bequest is to 
persons who were in existence at the time 
of the testator’s death, and he does not 
create any estate unknown to Hindu law. 
Before proceeding to examine the will in 
order to discover the intention of the 
testator, their Lordship desire to make one 
further observation, 'inz.. that under the 
Dayabhaga. the testator has not only the 
power of authorising his widow to adopt a 
son to him, and in case of the death of such 
adopted son. to* make other adoptions, in 
order to ensure the performance of those 
reh’gious rites on which depend his salvation 
in after life, but he can attach to such 
authority a direction that her estate should 
not be interfered with or divested during 
her life, just as he can postpone the succes- 
sion of his natural-born son by interposing! 
a life estate. ' 

In the present case had the testator 
given to the widow a power to adopt with- 
out constituting her his executrix, she would 
have taken merely a widow’s interest which 
would have become divested on her adopting 
a son. It is clear, however, from tbe 
lan^age of the will that the testator was 
anxious that there being no natural-bom 
son, a son should be adopted who and whose 
male issue should duly perform those 
religious rites which are considered essential 
in the Hindu system for the salvation of the 
deceased. With this object he empowered 
her to make five successive adoptions and 
constituted her as his executrix to give 
effect to his wishes. If the first son bo 
adopted died in her lifetime without leaving 
male issue, she had the power to adopt a 
second ; or a third, fourth, or fifth, in case 
the second, third, or fourth also died 
without leaving male issue. Thus the power 
to adopt confided to the widow could not 
be exhausted so long as she was alive and 
until the directions of the testator had been 
fully carried out. It is obvious that ths 
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wtato could pais only to the son who survi- 
ved her, or, in case of his death in her life- 
time, to his male issue, if he left any. Other- 
wise the whole object with which the power 
was given to the widow for making the 
adoptions would be defeated. The estate 
was in the widow during her life ; the gift 
over is expressly declared to take effect a^r 
her decease in case of the failure of the 
adoptions without securing the object the 
testator had in view. Their Lordships 
conceive that mere statement of the purpose 
of the testator which is apparent on the 
face of the will and of the consequences 
resulting from the contention advanced 
on behalf of the appellants, is sufficient to 
show its fallacy. 

The infant who was adopted by the 
widow died in her lifetime unmarri^ and 
without leaving any issue, and as she died a 
few days later she was unable to give further 
effect to the wishes of her deceased 
:husband. On her death, therefore, the gift to 
jthe sons of Benodini, the testator^s sister 
inamed in the will took effect, and the 
estate passed to them. But it has been 
strenuously contended that under the pro- 
visions of section 111 of the Indian Sncoes- 
fiion Act the bequest to them is void. That 
section runs as follows : — 

‘ Wliere a legacy iei given if a 8p<!ci6eil imc<Tlain 
event shall happen, and no time is mentioned in 
t he will for the occurrence of thatevent, the legacy 
cannot take offeot unless such eventhappeiis before 
the period when the fund bequeathed is payable 
OP distributable.*’ 

Section 111 embodies the rule enunciated 
in Edwards w Edwards (1). The rule of 
construction laid down in that case \ha9 
been considerably modified by later English 
decisions. The Indian Act, however, has 
given it statutory force. Even in India as 
regards Hindus, its application is confined 
to special tracts snch as the territories sub- 
ject to the Lieutenant-Governor of Bengal 
and the Presidency towns of Bombay and 
Madras. Their Lordships think that it 
should be applied only to cases strictly 
coming within its scope. In the present 
fiase the event on the occurrence of which 
the distribution was to take place is dis- 
tinctly mentioned as being the death of the 
widow. TTiat being so, the gift to the 
nephews is not affected by section 111 and 
must take effect. 

(I) [1852j 16 Be»v. .367».10 .Jur. 25t)»2l 
L. J. Ch. 324eB92 R. R. 161. 


Their Lordships are of opinion that the 
judgments of the Courts in India are correct 
and that this appeal should be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 

D.D. Appeal dismissed. 

Solicitor for the Appellants— G. C. Farr. 

Solicitors for the Respondents -W Atkins 
and Hunter. 


* A.I.R. 1915 Privy Council. 

(From Allahabad) 

16th November 1915. 

Viscount Haldane, Lords Pabmoor and 
Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 

Nageshor Prasad Parade — Appellant. 

v; 

Eaga Pateshri Pariah Na/(n'n Singh and 
another — Respondents. 

* {a) Transfer of Property Act, <:>. tl, /)ri>vi6n-- 
A' 8 name entered in Jievenur papers- -H real owner - ■ 
A's transferee must show that he enquired about 
transferor's title and acted in good faith. 

Where A’r name had been entered in the revenue 
papers but the ownership of the property had 
vested in B by virtue of a prior suprnlnama by the 
last male holder and by virtue of a will of his wife 
to whom the property bad been eold by her hue- 
band. A's transferee cannot claim to have a good 
title to the property unless ho can show that after 
taking reasonable care to a.scertain that the trans- 
feror had power to mako the transfer, he acted in 
good faith. 

* (b) Hindu Law- -Reversioner mortgaging pm 
periy and applying proceeds to pay off dfbt-i by 
widow — Mortgage is not binding on a person holdiiuj 
under supratnama by lost mole holder and the wfU 
of the iDxdow. 

The fact that a Hindu revereiouor tuorlgageci 
the proi)©rty and applied the money to discharyi- 
debts doe by the widow of the la<»t male 'holder 
and defrayed the expenses of her Gaya Shradh. 
docs not make the mortgage binding on a persun 
in nhom the title to the property had Hcome 
Vested by virtue of a supratnama executed by tbn 
last male holder and a will by his wife to whom 
the same property had been sold by her husband, 

Dube — for Appellant. 

De Gfuyther, K. C. and FT. Garfh-Aor 
Respondents. 

(The following judgment of the Allaha- 
bad High Court give.a the History of the 
case). 

Judgment.- This appeal arises out of a 
suit brought by the plaintiff — respondent 
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for sale upon a mortgage executed by 
one Rudra Narain Singh on the 2l8t of 
January 1895. The property which the 
plaintiffs seek to sell for realisation of the 
amount of the mortgage is a share in the 
village Saondih. The plaintiffs’ allegation 
is that this village belonged to Babu Chet 
Singh and was sold by him tc bis wife Dulhin 
Rup Kunwari in the year 1847; that Dulhin 
Rup Kunwari was the owner of the 
property and continued to be so till her 
death in 1887, and that upon her death it 
was inherited by Rudra Narain Singh as 
the next heir to her husband, he being the 
nephew of Chet Singh, One Bishun Shukul 
obtained a money decree against Dulhin 
Rup Kunwari and in execution of it caused 
the property in question to be attached and 
advertised for sale. Before the sale could 
take place, however, Dulhin Rup Kunwari 
died, and after her death Rudra Narain 
Singh first executed a usufructuary mort- 
gage on the 14th of March, 1893, and 
subsequently, in lieu of the amount secured 
by that mortgage, the mortgage of the 
21st of January, 1895, on which the present 
suit is based. It is said that with the 
money raised by Rudra Narain Singh he 
discharged Rup Kunwari’s debt to Bishun 
Shukul, repaid other debts and defrayed 
the expenses of her Gaya Shradh. The 
defendant, Raja Pateshri Partab Narain 
Singh, is the Raja of Basti. He brought a 
suit against Rudra Narain Singh for posses- 
sion of several villages, one of which was 
the village Saondih. The defendants to 
that suit were Rudra Narain Singh, and 
various transferees of the property including 
the present plaintiff. He claimed a declara- 
tion that he was entitled to the property 
and he prayed for possession of it. His 
claim was dismissed by the court of first 
instance but this Court decreed it and the 
decree of this Court has been affirmed by 
their Lordships of the Privy Council. In 
that suit it was held that by virtue of a 
saprudnama, dated the 21st of March, 1848 
executed by Chet Singh and a will of 
Musammat Rup Kunwari made by her 
in 1858, the Raja of Basti became entitled 
to the property held by Rup Kunwari, and 
that Rudra Narain Singh had no right to it. 
In the present suit the plaintiff seeks to go 
behind the decision in that suit. As has 
been stated above, he was placed in the 
array of defendants. In the 29th paragraph 
of his written statement he contended that 
the then plaintiff, that is, the present 


appellant, the Raja of Basti, had no right 
whatever to question the validity of the 
transfers made in his favour. He referred 
in specific terms to the transfers made 
by Dulhin Rup Kunwari and the hypotheca- 
tion of the disputed villages by the defend- 
ant first party, namely Rudra Narain 
Singh. An issue was framed to the effect 
whether the court-fee was insufficient, the 
suit being for possession by avoidance of the 
transfers made by Rup Kunwari and Rudra 
Narain Singh. This issue proceeded on the 
assumption that the suit was also a suit to 
avoid the transfers made in favour of the 
present plaintiff. The issue was decided by 
the Court of first instance against the 
defendants to that suit and no exception was 
taken to that decision in the Appellate Court. 
The result of the final decision in that suit 
was. that the present appellant, the plaintiff 
to that suit, was declared entitled to the 
property claimed by him, and it was further 
declared that he had a right to recover 
possession of it from Rudra Narain Singh 
who was then in possession. The question 
of the title of the plaintiff to that suit was 
one of the material questions in the case and 
it was determined in favour of the plaintiff 
against the present plaintiff who was a party 
to the suit. It is true that no specific 
mention of the mortgage now in question 

was made in the judgment in that suit, but 
we think the present plaintiff, as defendant, 
did raise the question of the validity of the 
mortgage in his favour and was entitled to do 
so with a view to resist the plaintiff’s claim 
for estabbshment of his title. He could 
assert, as he does now, that by reason of the 
operation of the rule of estoppel, the then 
plaintiff, the Raja of Basti. was precluded 
from setting up his right to the property 
mortgaged to him ; but he did not do so. 
We think that it is too late for him now to 
assert that the decision in the former suit 
to which he was a party and which has 
become conclusive as between all persons 
who were parties to it, should be ignored 
in the present suit and the question of title 
of the appellant, Raja Pateshri Partab 
Narain Singh, should be considered and 
determined independently of that judgment. 

It having been held between the parties to 
the present suit that Raja Pateshri Partab 
Narain Singh and not Rudra Narain Singh 
IS entitled to the property in question, it 
was not, in our opinion, open to the Court m 
this case to hold otherwise. 
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On tbe merits, also we are of opinion that 
the plaintiffs have no case against the 
appeUant. Baja Pateshri Partah Narain 
Singh. As we have said above, and as 
was found in the previous suit, the Raja of 
Basti acquired an abso'nte interest in the 
property held by Dulhin Rup Kunwari by 
virtue of the supratnania of 1848, and 
the will of Rup Kunwari of 1858. It may 
be that the supraUiama is not binding 
on Rup Kunwari as she was not a party to 
it and as a sale deed had been executed in her 
favour before the date of the suptatnama ; 
but the will was made by her, and by virtue 
of it Raja Sitia Bakhsh Singh, the father of 
ihe app?llant, Raja Pateshri Partab Narain 
Singh, became the owner of the property 
upon her death. She died in 1887, and 
therefore on the date on which the mort 
gage now in question was executed, the 
owner of the property was Raja Sitia Bakhsh 
Singh or the appellant. Raja Pateshri. 
Partab Narain Singh and not Rudra 
Narain Singh, who made the mortgage. 

The Court below was of opinion that the 
mortgage is binding on the appellant 
inasmuch as Rudra Narain Singh’s name was 
entered in the Revenue papers after the 
death of Rup Kunwari, and he was the 
ostensible owner of the property. The 
learned Subordinate Judge apparently relies 
on the provisions of Section 41 of the Transfer 
of Property Act, but he overlooks the proviso 
to that section, which is to the effect that a 
transferee from an ostensible owner can 
defeat the real owner only if after taking 
reasonable care to ascertain that the trans- 
feror had power to make the transfer, he 
acted in good faith. There is nothing 
in this case to show that the plaintiff made 
any inquiry whatever to ascertain the title 
of hia mortgager, Rudra Narain Singh. It 
is tfue, the name of Rudra Narain Singh was 
entered in the Revenue papers, but if 
inquiry had been made, it would have 
appeared that at the time when mutation 
of names was applied for objections were 
preferred on bdialf of the Raja of Basti 
and that the name of Rudra Narain Singh 
was entered simply because he was in 
possession. Further inquiry as to Rudra 
Narain’s title would have led to thediscovery 
of the fact that there was a will, by virtue 
of which the Raja of Basti was the owner 
of the property after the death of Rup 
Kunwari. It cannot be said that the name 
of Rudra Narain Singh was entered as 


ostensible owner with the consent of the 
real owner, the Raja of Basti. On the 
contrary, his name was entered in spite of 
opposition put forward by the Raja. The 
present plaintiff is a person who has been 
lending money to the family for a long time. 
He resides in the same locality and was 
apparently acquainted with all the circum- 
stances of the family concerned. He cannot 
therefore claim to be a honafide transferee 
without notice so as to he in a position to 
defeat the title of the real owner. 

The only other ground on which the 
learned Subordinate Judge has decreed the 
plaintiff’s claim is that the money which the 
plaintiff advanced to Rudra Narain Singh 
was applied to the discharge of debts due 
by Rup Kunwari, That circumstance, how- 
ever, would not make a mortgage made by 
Rudra Narain Singh binding on the appel- 
lant. 

For the above reasons we are of opinion 
thatthe plaintiffs are not entitled to a decree 
against the appellants for sale of the village 
Saondih. We accordingly allow the appeal 
and so far vary the decree of the Court below 
that we dismiss the suit for sale of the 
village Saondih as against the appellants. 
The appellants will have their costs in both 
Courts. 

(The plaintiffs appealed to the Pri\")’ 
Council who affirmed the above decision 
with the following judgment.) 

Viscount Haldane:— Their Lordship.s 
think that they may depart from the practice 
of making a more elaborate report, and 
they desire only to say that the judgment 
of the High Court seems to them so satis- 
factory and sufficient that they do not wish 
to hear anything further about the cose. 

They will humbly advise His Majesty 
that the appeal should be dismissed ^vith 
costs. 

D.D. Appeal dismissed. 

Solicitors for AppellaM. — Barrow, Rogers 
and Nevill. 

Solicitor for Respoivdent. — Mr. Douglas 
Grant. 
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A.I.R 1915 Privy Council. 

(From Lahore) 

24th June 1915. 

Viscount Haldane, Lord Shaw, 

Sir George Farwell, Sir John Edge, 

AND Mr. Ameer Ali. 

Ba^ga and others — Appellants. 

V, 

f^aleh and others — Respondentfl. 

latid — Puymtut of ify/iziuy 
dues by a non-propriefor does not ynnhe him co- 
sharer in ahamilai. 

The payment of Tirni (grazing dues) by a person 
who is not a proprietor paying laud revenue does 
not confer upon him any right to share in the 
whamilat of a village. [p_ joft, C 2.] 

Arthur Orey — ^for Appellants. 

Respoyidents. — ev parte. 

Sir John Edge. — This is an appeal by 
the plaintifis.in the salt from a decree of 
the Chief Court of the Punjab, which 
had disnussed their appeal from a decree 
of the Trial Judge by which their suit had 
been dismissed. The respondents to this 
appeal have not appeared. 

In their plaint, dated the 3rd May 1906, 
the plaintiffs alleged that they, “like the 
land-owners, are the proprietors of houses 
and vacant sites in PaUi Lah and had paid 
i%rm (grazing dues) in respect of village 
shamilat land (common land) of Lak, and 
they claimed a declaration that they 

proprietore. may be declared co-sharern 
ID -^,838 bighas If kanale of the village skamilat 
land of PafU Lak in proportion to Rs. 29-15-7, the 
firm paid by fbe plaintiffs, and a share (may be) 

awarded to them in the said viliago ahamilat of 

raU^ Lak on the said tirni amount acoordine fo 
KheiOai.” ^ 

It is to be observed that in their plaint 
the plaintiffs did not base their claim to 
share on the partition of the common lands 
of Patti Me upon any right as proprietors 
„ Any lands assessed to the revenue in 
PaUt Lak. The plaintiffs were not recorded 
»n the kheivat as persons paying land revenue 

land held by them in Patti 
Lah They did not, in fact, hold any lands 
in Pattt Lak which were assessed to the land 
revenue. What they claimed was that as 
they had paid grazing dues they should 
be treated in the partition of the common 
land of the village as if they were pro- 
pnrtors of the village, holding lands which 
had been assessed to the revenue. The trial 
Judge nghtly held that the pUintiffe had 


not proved any right to participate in the 
partition of the common l^ds and dismissed 
their claim. On appeal the Chief Court held 
that the payment of Tirni by a person who 
was not a proprietor paying land revenue 
did not confer upon him any right to share 
in the sTiamilat of PaUi Lah The plaintiffs 
have failed to prove that they have any 
right to participate in the partition of the 
shamUat of PaUi Lah 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. 

H. D. Appeal dismissed. 

Solicitors for Appdlants — T. L. Wilson 
& Co. 


** A.I.R, 1915 Privy Council. 

(From Supreme Court of Canada) 

27ih April 1915. 

Viscount Haldane, Lords Atkinson 
AND Parmoor, Sir Georoe Farwell 
AND Sib Arthur Channell. 

Eastern Trust Company — Appellants. 

v. 

MaKenzie Mann cfc Co., lA. — Kespofl 
dents. 

** (o) Specif Relief Act, S. 54 — Injunction 

issued to a parly preventing from receiving money 
from Oovernment — Chvernment knowing injunction 
hut paying — Government has no right to ignore 
junction — Crown. 

Where defendant by injunction was restrained 
from receiving money from Government who 
were to pay the same ae subsidy, but the Govern 
ment with full notice of this injnnciion paid it 
to defendant. 

Held, that there is nothing on which to support 
a decision of Court which pronounces the Execu- 
tive Government free to <&pose of money, ftp 
right to which is sub judice inter paries and held 
in medio by the order of the Court. [P. 109 0. 2.1 

* * (6) Crown — Non-existence of provisioi*^ Ukr 
petition of right — Government cannot disregard lav 
hut must obey the same— Civil P.C., S. 80. 

The non-existence of any right to bring the 
Crown into Court, such sa exists in England hy 
petition of right, and in many of the Colonies by 
the appointment of an o£Scer to sue and be sued 
on behalf of the Crown, does not give the Crown 
immunity from all law, or authorise the interfe- 
rence by the Crown with private rights at its 
own mere will. [p. 109, C. 2.] 

It is the duty of the Crown and of every branch 
of the Executive to abide by and obey the law. 

If there is any difficulty in ascertaining it the 
Courts are open to the Ckown to sue, and it is 
tbe duty of the Executive in cases of doubt 
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to ascertain the law, in order to obey it. not 
to diaregaid it. Dysonf. AUorncy-Oentral (1911) 
1 K. B. 410 ana Burghes v. Attorney-General 
(1912) 1 Ch. 173 Ref. [P. 110, 0. 1.] 

* (c) S'pecijlc Relief Act, S. .54 — Injunction 
reiiraining party to iakemoney from Government-^ 
Government paying and party receiving— Party is 
guilty of contempt. 

Where a party to suit was restrained by injunc- 
tion from receiving money from Government but 
the Government in disregard of the injunction 
paid and the party received it, 

ffeld, that the party was guilty of contempt of 
Court, 

R. B. Finlay^ T. S. Rogers and Geoffreif 
Lawrence — for Appellants. 

P. 0. Lawrence, H. Mellish and T. T. 
Paine — for Respondents. 

Sir George Farwell. — This is an 
appeal from a judgment of the Supreme 
Court of Canada (Duff, J., dissenting), which 
reversed the nnanimous judgment of the 
Supreme Court of Nova Scotia, dated the 
5th July 1913, varying the report dated 
16tb January 1912, of the referee appoin- 
ted by the Court in this action. The action 
18 a partnership action between James 
Irvine, since deceased, as plaintiff, and 
Robert G. Hervey and others as defend 
ants, and a decree was made therein by 
Graham, ,J,, on March 13th, 1905. whereby 
the partnership was dissolved and certain 
accounts and inquiries were directed to be 
taken by a referee appointed by the Court. 
The respondents, Mackenzie and Manu 
& Company, Limited, were. made parties to 
the action under the following circum- 
stances. In Juno 1902 the Harvev Tru.'^t. 
and Guarantee Company, as agents for the 
partners Irvine and R.G. Hervey, controlled 
all the capital, stock, and bonds of the 
Nova Scotia Southern Railway Company, 
which had been formed by the partners, 
who were unable to complete its construe- 
tion, and arrangements had been made 
whewby the railway was to be completed 
by the Halifax and South-Western Railway 
company, and Government subsidies were 

^^®t company in respect of 
the Nova Scotia line, which would form 
part of the said Halifax and South-Western 
tolway when completed ; and on the 
I3th June 1902 an agreement was entered 
into between the trust company, as agents 
for the two partners of the one part, and 
the respondents Mackenrie and Mann and 
Company, Limited (therein and hereinafter 
called the contractors), of the other part, 


whereby the partners agreed to sell and the 
eontractorg agreed to buy all the stock and 
bonds of the said Nova Scotia Railway 
Company for 275,0(10 dollars, of which 
75,0(3 o dollars were to be paid in fully paid 
capital stock of the said Halifax Company at 
par on an event which has happened and the 
balance 200,000 dollars as follows ; - 

6.000 dollars on execution and the balance. 

195.000 dollars, from time to time to the 
extent of 50 per cent, of the amounts paid 
by (government on account of loans or 
subsidies in respect of the said Nova Scotia 
line as and when such amounts were paid 
until the whole 195,000 dollars were paid. 

Prorided that if the 50 per cent, be not 
sufficient to pay the 195,000 dollars in full, 
the balance shall be paid when the said 
loans and subsidies have been all received 
by the said company.’* 

There is a further {iroviso which will be 
dealt vnth more conveniently later. 

The sum payable by the contractors 
would form part of the assets of the partner- 
ship of which (he Court bad undertaken 
the administration, and would be applicable 
primarily in discharging the debts of the 
firm, including their indebtedness to the 
Nova Scotia Company, and inasmuch as 
the contractors owned all the stock and 
shares of that company, the discharge of the 
<‘.otnpan} s debts would enure for their 
benefit by increasing the value of the comp 
any's assets, and consequently of its stock, 
shares and securities. The substantial ques- 
tion in the ease is the amount payable under 
the contract by the contractors. 

On 29th January i.9(M a Receiver was 
appointed of such assets, and an injunction 
was granted restraining the defendants 
Hervey and the Hervey Trust Company 
from receiving from the contractors or the 
provincial treasurer of the Province all nr 
any part of the 195,000 dollars. 

When this appeal was opened before their 
Lordships it was l;reated as common ground 
that by September 27tli. 1907, the total 
.subsidy then paid by Covernraent wag 
397,08(».9O doilars :■ 

“ One half of this 19,854.045 dollars is a 
sum sufficient to pay more than the amouni 
called for under the contract of Jnne 1.3tb, 

1902.’' 

This subsidy wa.s paid (m mileage. The 
inquiry with regard to this matter is given 
in the order of 24th November 1908 : 
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What balance remains due and owing in 
respect of the consideration moneys payable 
under the said contract dated June 13th, 
1902, to the parties entitled under the said 
agreement, or the person, if any, who 
succeeded to their rights thereunder.” 

The case has throughout proceeded on 
fche footing of ascertaining the exact amount 
due, but towards the end of his argument 
before their Lordships, counsel for the res- 
pondents took the point that nothing was 
due, because, according to his argument, 
the 195,000 dollars fell short by about 
30,000 dollars, and that the inquiry should 
be answered accordingly. It may be ques- 
tioned whether such an argument is now 
open to the respondents, but whether it is 
so or not, their Lordships are of opinion 
that it is untenable ; the 5,000 dollars was 
undoubtedly payable and paid on the execu- 
tion of the contract, ^nd the balance from 
time to time to the extent of 50 per cent, 
of the amounts was payable and paid by 
Government on account of loans or subsi- 
dies. There is nothing to lend colour to the 
suggestion that the contractors are not 
bound to pay until the whole accounts have 
been settled up. and show no balance, even 
of a dollar, owing. The proviso points to 
the payment of the balance out of subsidies 
paid in respect of the residue over and above 
the 50 per cent., not to the payment of the 
entirety of the 50 per cent, of the subsidies, 
as a condition precedent to a demand for 
payment of so much as has been paid, and 
an account of the amount of such payments. 

Another objection was also taken by the 
respondent’s counsel, which may possiblv 
have been taken in the Supreme Court of 
Canada, although the only reference to 
anything of the sort occurs in Duff, J.’s 
dissenting judgment, where he says : 

. “ If it had been shewn that the plaintiff in the 
action or the Receiver was aware that such pay- 
ments were being made to Hervey, then it is con- 
ceivable that a case of estoppel might have been 
made out. But there is no suggestion of anv* 
thing of the kind.** ^ 

The argument offered to their Lordships 
18 that Hervey, in contempt of Court, got 
payment of some of the subsidy money to 
himself, and that a motion to commit him 
was made, which failed by reason of his 
disapp^rance from the colony. It appears 
to their Lordships that it is sufficient to 
state the point to shew its want of substance. 

^ The real point, however, argued and 
dealt with in the Courts below is as follows. 


The contract of 13th June 1902 contained 
the following proviso referred to above 

“ It is part of this contract that the Government 
of Nova Scotia have the right to be satisfied that 
all claims for moneys due and owing by the said 
Nova Scotia Southern Railway Company, Ltd., 
and its contractors in the province of Nova Scotia 
for labour and supplies furnished in connection 
with the construction of the said Nova Scotia 
Southern Railway Company’s road, heretofore 
constructed, have been paid or satisfied, and the 
amounts of such claims may be paid out of the 
consideration moneys hereinbefore mentioned, 
and all sums paid in liquidation of such claims 
shall be considered payments on account of the 
said sum of 105,000 dollars.” 

The object of this proviso is to enable 
the Government of Nova Scotia, in whose 
jurisdiction labour had been done by 
working men, and materials supplied and 
used on that portion of the railway which 
had been made in the province, to compel 
payment therefor by the Nova Scotia 
Railway and its contractors : the persons 
to be paid are the labourers for their labour 
and the tradesmen for their goods : the 
persons who were bound to pay, whose 
default was to be cured by Government 
intervention, were the railway company and 
the contractors. There is no such provision 
with regard to any other work or material. 

The contract is framed in accordance with 
the subsidy contracts between ihe Nova 
Scotia Government and the Halifax and 
S.-W. R. Co.. in whom the imdertaking 
of the Nova Scotia Company was vested 
(Act I, 3 of 1903, Acts of Nova Scotia), 
confirmed by C. 1 of the Acts of Nova 
Scotia, 1902, which makes special provision 
for payment of all labour in the construc- 
tion of the work or materials therefor, and 
in case of default in paying the men or in 
paying for materials on or before the 20th 
day of the month for all works performed 
or materials delivered before the first of 
that month, the Governor in Council has 
power to retain all money due to the com- 
pany and to apply it in paying the mcR 
their wages, or in paying for materials, 
and charge it as if paid to the company 
on account of the subsidy. The Govern- 
ment undertook no personal liability for 
such payment, but took power to ascertain 
the sums due and the persons to whom they 
were due. 

In June 1903 the Government, under the 
statutory power given under C. 26 of the 
Acts of 1903 Nova Scotia, appointed * 
Commissioner^ 
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“to inquire into and report to the Governor in 
Counoii what claims for wages of the workmen 
employed in and for materials suppUed for the 
construction or unhnished construction of the 
Nova fcJcotia iSouthern Kailway are due and unpaid 
by any person, firm, or corporation, and the parti- 
culars and amounts of such claims respectively, 
and also all other claims against the company, 
construction Company, or contractors engaged 
in the building of the said railway, the nature and 
particulars of the said claims, and the respective 
amounts thereof.” 

The Commissioner dtily made his report, 
and the Government acted thereon, and 
made large payments to persons reported 
as entitled to payments out of the subsidy. 
The greater part of these payments reached 
the person entitled thereto, and no objec- 
tion IS now raised in respect thereof. But 
before all payments on account of the sub- 
sidy had been made, riz., on 13th July 
19U3, this action was commenced, and a 
Receiver was appointed by the Court of the 
assets of the Blaintitf's business, and an 
injunction was granted until the final 
determination of the action restraining the 
Defendants, K. G, Hervey, and the Hervey 
Trust from receiving from the Canadian 
Bank, or the contractors, or the Pro\nncial 
Treasurer of Nova Scotia or otherwise, 
and the said Bank and the contractors 
were restrained from paying to the said 
Defendants or to any pereons other than the 
Receiver {inter a/ia), all or any part of the 
said 195,000 dollars. The Provincial Trea- 
surer was dismissed from the action on the 
ground that the Court had no jurisdiction 
over him, and the Government, with full 
notice of the order, proceeded to distribute 
the subsidy without. any regard to it. With 
regard to payments actually made by the 
Government under the statutory powers 
above referred to, the action of the Execu- 
tive may be justifiable ; but even so, the 
question whether any particular sums 
mentioned in the contract were or were 
not properly described for labour and 
supphes IS a question of construction, and 
therefore of law for the Courts. Their 
Lordships are unable to agree with the view 
of the Supreme Court as to the powers of the 
Government and to the presumption which 
ought to be drawn as to the nature of the 
payments made. 

it was farther held, on the admission 
of the parties, that no injunction could be 
granted against the Crown, and further that 
no other party to the action was bound 
by the injunction or the appointment of a 
Receiver. 


This decision raises a question of great 
importance. Duff, J., in his dissenting 
judgment, puts the first point very clearly : 

“Tho parlies were declaring that certain pay- 
ments made by the Government were to bo de- 
ducted from ihe consideration inono3'9. These 
wero such payments as the Government should 
be satistiod were due and owing in respect of claims 
for ‘ labour and supplies. The deduction could 
onl^' be made if two conditions were satisfied: 
(1) that the claim was for labour and supplies; 
and (:i) that the Government was satisfied that it 
was duo and owing.’ 

In the present case the Government have 
not only made payments which by no lati- 
tude ot construction can come within the 
words “ labour and supplies,” but have also 
paid a large sum to R. G. Hervey, who was 
directly restrained by the Court from 
receiving it. If it was the case of a private 
individual, he would be clearly hable to 
make good the wrongful payment and to 
purge his contempt. In the case of the 
Crown there is no ground, for Idington, 
J. s proposition that the Government may 
fairly say that they were given such power 
by the Legislature over the subject-matter 
and that the Courts have no ground for 
interfering, at all, directly or indirectly, 
with the exercise of such a chscretion. There 
is nothing on which to found the existence 
of the alleged discretion or to support a 
decision which pronounces the Executive 
Government free to dispose of money the 
right to which is subjudice inter partes and 
held in medio by the order of the Court. 

The second point taken by Idington, J., is 
equally untenable and even more important. 
The non-existence of any right to bring the 
Crown into Court, such as exists in England 
by petition of right, and in many of the 
Colonies by the appointment of an officer 
to sue and be sued on behalf of the Crown, 
does not give the Crown immunity from all 
law, or authorise the interference by the 
Crown with private rights at its own mere 
will. There is a well-estabhshed practice in 
England in certain cases where no petition 
of right will he, under which the Crown can 
be sued by the Attorney-General, and a 
declaratory order obtained, as has been 
recently explained by the Court of Appeal in 
England in Dyson Attorney-General (1) and 
in Burghes v. Attorney-General (2). It is the 

(1) UyilJ 1 K. h. 4ic=lU3 L. T. 707— bO 

L. J. K. iJ. T. L. it. 143 66^ 

S. J. 1 08. 

(2) [1012] 1 Cb. 173=28 T. L. R. 72=106 

L. T. 768=81 L. J. Ch. 106.. 
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duty of the Crown and t>f every braueh of 
the Executive to abide by and obey the law. 
jlf there is any difficulty in ascertaining 
it the Courts are open to the Crown to sue, 
and it is the duty of the Executive in cases 
of doubt to ascertain the law, in order to 
obey it, not to disregard it. The proper 
course in the present case would have been 
either to apply to the Court to determine the 
4 uestion of construction of the contract, and 
to pay accordingly, or to pay the whole 
amouut over to the Receiver and to obtain 
from the Court an order on the Receiver to 
pay the sums properly payable for labour and 
supplies, as to the construction of which 
their Lordships agree with the Supreme 
(Jourt of Nova Scotia. 

The duty of the Crown in .such a case is 
well stated by Lord Abiuger Chief Barren in 
Deare v. Attorney-General (3). After point- 
ing out that the Crown always appears 
(in England) by the Attorney-General in a 
Court of Justice — especially in a Court of 
Rquity — where the interest of the Crown is 
concerned, even perhaps in a bill for dis- 
covery, he goes on to say: 

“ It has been the practice, which I hope never 
will be discontinued, for the officers of the Crown 
to throw no difficulty in the way of any proceed* 
ing for the purpose of bringing matters before a 
Court of Justice where any real point of diffionlty 
that requires judicial decision has ocoiinred.*’ 

Further, their Lordships are unable to 
agree with the Supreme Court of Canada in 
their opinion of the injunction. Apart from 
the Crown, the Court had clear j urisdiction 
over all the parties to the action to restrain 
them from doing any of the acts complain- 
ed of ; its order and injunction operates 
in personam, and compels the party for- 
bidden to do any act, whether the receipt 
of money or the like, to refrain from doing it, 
whoever the other party may be, and what- 
ever his rights may ultimately prove to be. 
The existence of such a jurisdiction has been 
part of the equitable jurisdiction of our 
Courts for centuries, aud is necessary in a 
case like the present for the safe preserva- 
tion of the subject-matter of the action until 
the rights of the parties can be finally 
determined. It is a misconception to speak 
of the order and injunction of the Court in 
such a case as this as only permissive ; it 
was, of course, interlocutory, not final, 
but it is binding on all parties to the order 
so long as it remains undischarged, and 
although it could not bind the Government 
PQt t o pay or make the Government respon- 
(3) 1183^] l y, ft C. i97»4rK. K. 23?; 


.sible for that obedience to the law which 
the Court was entitled to expect, the man 
who received in breach of the order was 
guilty of a contempt in no way cured 
by the payment by the Government. Thar 
Lordships are unable to agree with the 
decision of the Supreme Court which gives 
the Executive power to override the judg- 
ment of the Court. 

Their Lordships, with all respect, differ - 
entirely from the statements in Idington, 
J.’s Judgment, that an injunction under 
which the hand giving may be innocent, 
and the hand receiving guilty, would be an 
anomaly not in accord with the policy of 
the law which developed the power of injunc- 
tion. Such injunction is, on the contrary, 
in accordance with ordinary practice and 
well-settled principles, and their Lordships 
are of opinion that the order to attach 
Hervey for contempt was rightly and 
properly made. An injunction, although 
subsequently discharged because tbe plain* 
tiff’s case failed, must be obeyed while it 
lasts ; it is clear that if a claimant to sn 
inalienable Government pension succeeded 
in persuading the Court in this country that 
he had a prima facie claim to it, and obtain- 
ed an interim injunction, the true owner of 
tbe pension could be committed for contempt 
if he received his money in defiance of the 
order, although the Crown was no party to 
the litigation, and paid in disregard or J 
ignorance of the order. 1 

Their Lordships agree with the derision ' 
of the Supreme Court of Nova Scotia, and f 
will humbly advise His Majesty to allow j 
this appeal, discharge the order of the 
Supreme Court of Canada, and restore that 
of the Supreme Court of Nova Scotia, of the ^ 
5th July 1913. 

But in remitting the report as directed 
by the last-mentioned order there should he I 
a direction to the referee that in taking the i 
accounts all amounts paid by tbe Govern* I 
ment of Nova Scotia to the creditors 
the Nova Scoria Southern Railway Com* 
pany ought to be set off against the amount 
payable by the Respondents. ? 

The respondents must pay all the costs j 

in the Courts below and of this appeal. 

D.D, Appeal aliou^- 

Solicitors Jot Appellants — Paines, Blyth j 

and Huxtable. '■ 

SolKntors for Hespondonts — lanklater, 

Addison and Brown. ! 
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Lord Atkinson, Sir George Farwell, 

Sir John Edge, and Mr. Ameer Ali. 

Padman and others — Appellants. 

V. 

EmynMUa and others — Kespondentd. 

* (a) Evidtnct — Objtctionio udmisalhility ai lait 
stage, would not be allowed. 

Where aa objection to tbe low«>r Court having 
admitted registered copy of a will was taken in 
appeal to I^vy Council. 

Held that the objection should liaVe been taken 
in trial Conrt. [P, 112, 0. 2.] 

* ( 6 ) Will — Revocation. 

The principle underlying tbe rule in I Moo. 
P. 0. 290 that when a will is traced to the posses- 
sion of the deceased and is not forthcoming at his 
death, the presumption is that he has destroyed 
it, must be applied with considerable ean.aoii 
to the wills of the people of India. (P. 112, CL 2. J 
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Withdrawal by party of his revision applicaiiun 
against a decision which waa however upset at 
others’ instance does notestop him froni enfor. inv: 
his rights in another proceeding. 

DeGruyther and J. M. Parikh—ioi Appel- 
lants. 

Arthur Urey — for Respondents. 

Mr. Ameer Ali.“-T5is is an appeal from 
a judgment and decree of the Chief Court of 
the Punjab, dated the 17th of July I90H, 
and the dispute relates to the property 
of one Daula, a Jat by origin who migrated 
from Bikanir many years ago and settled 
in the Ferozepore District. He died in 
April 1902. leaving a large family of sons 
and grandsons and considerable landed 
property. 

The following pedigree will e.vplain the 
• relative position of the coDte.sting parties in 
(he present litigation: 


I 

Chetan 

1 

Padma 
Deft. I, 


Taia 


UauU 

I 


Pcman 
Deft. 2 


Tulsti 


I 

Auira 


Khema 


0 

Asa 


Piiiij 


huUWHula 


. 3 

1 

1 

Plff. 2 

1 

1 Plff'. 1 



— ^ 


i 



Uda 

Nanda 

Bhinja l.ekii Rum 

Ram 8ukli 



Plff. 4 

Plff. f. 

Deft. 9 Plff. ti 

Deft s 


Suja 
Deft. :i 


I 

IJmuii 
Deft. 4 


Lskhu 
Deft. 6 


Jalii 
Deft. {\ 


Biru 
Deft. 7 


In 1884 Daula had executed a will, which 
was duly registered at tbe time, under 
which his surviving sons and a grandson, 
Ram Sukh, whose father Para had died, 
were to take his properties substantially 
in equal shares. 

In January 1898 he revoked bis former 
will and made another, which also was 
registered, by which, excluding Chetan and 
Tulsa, he left his property in six equal 
shares to his four other surviving sons and 
Sukh, the son of Pura, and to 
Bhinja and Lekh Ram, the two sons of Asa, 
who had died in the meantime. 

On Daula’s death there were the usual 
mutation proceedings for the registration 
of the names of his successors in the Col- 
lector B Register, in the course of which the 
devisee under tbe second will claimed to 

« *^.****^®® recorded to the exclusion 
of Chetan a and Tulsa's representatives. 
In view, however, of the provisions of the 
will of 1884, tbe OoUectoi ordered tbe 
uamee to b- entered in eight abares and 


referred the conten^iing parties to settle 
their respective claims in the Civil Court. 
This happened in September 1902, and iu 
December following, the present suit was 
brought by the persons taking under the 
second will against the representatives of 
Chetan and Tulsa, defendants I to 7, it) 
establish the ])laiDtifrs’ claim, under the 
will of 1898 and to recover possession of 
tbe one-fourth share of Daulat’s lauds iu 
respect of which Chetan and Tulsa had 
been recorded as owners. This one-fourth 
includes the shares of Ram Sukh and Bhinja, 
who, on their refusal to join in the action, 
had been made defendants (8 aud 9). 

The defendants 1 to 7 raised various 
objections to the plaintiffs’ suit, tbe nature 
of which is indicated by the issues framed 
by the Court of first instance. They are as 
follows : — 

(1) Whether the property in dispute was 
acquired by Daula alone or jointly by him 
and hit sons. 
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(2) Whether the will of 1898 was executed 
by Daula voluntarily and whether he was 
competent to make such a will. 

(3) K so, whether the will has been 
cancelled by any subsequent act on his or on 
the part of the plaintiffs. 

Before trial, however, the parties agreed 
to refer the dispute to arbitration. The 
arbitrators made an award, and on the 
25th November 1903 the District Judge, in 
accordance therewith, dismissed the plain- 
tiffs' claim. On revision under S, 622 of the 
Civil Procedure Code of 1882, the Chief 
Court reversed the order of dismissal and 
remanded the case to be disposed of accord- 
ing to law. On remand the first Court went 
into evidence and in the result dismissed 
the plaintifia’ claim, principally on the 
ground that the lands in dispute were not 
the self-acquired properties of Daula over 
which he had a right of disposition dehors’ 
the ordinary law under which ancestral 
property is inheritable by sons and grandsons 
per stirpes in equal shares. The District 
Judge does not say this in so many words, 
but this is clearly the efiect of his judg- 
ment. On the other issues he does not 
appear to have come to definite findings. 

On appeal by the plaintiffs the Divisional 
Judge was of opinion that the properties 
to which the suit related were the self- 
acquired properties of Daula within the 
Hindu Law, and that the \^i\i of 1898 was 
not open to the objection of having been 
executed under undue infiuence or without 
due comprehension ; but he considered that 
the subsequent acts of Daula showed that 
he had revoked or cancelled it. He was 
further of opinion that no sufficient found- 
ation was laid for the admission in the first 
Court of secondary evidence of the will of 
1898. He accordingly dismissed the plain- 
tiffs’ appeal. 

Prom his judgment the plain tiffs appealed 
to the Chief Court, which agreed with the 
Divisional Judge in his finding that the pro- 
perties in dispute were the acquisitions of 
Daula who had a right of disposition over 
them. The learned Judges were also of 
opinion in agreement with the second Couit 
on the question of the competency of Daula 
to make the will of 1898, but they differed 
from the Divisional Judge on the point on 
which he had dismissed the plaintiffs’ smt. 
Tney held in substance that there was no 
sufficient evidence of revocation. They 


accordingly set aside the Divisional Judge’s 
judgment and gave the plaintiffs a decree 
for the entire one-fourth share claimed by 
them. 

An application for review of judgment 
was made to the Chief Court under the 
provisions of S. 622 of the Civil Procedure 
Code, for the exclusion of the shares of 
Ram Sukh and Bhinja from the decree in 
favour of the plaintiffs. It was also 
attempted to be argued on this application, 
on certain grounds to which their Lordships 
will refer presently, that the share of Shera, 
one of the sons of i^ema who had died after 
the institution of the suit, should be exclud- 
ed. These applications were rejected by 
the Chief Court. 

The defendants have now appealed to His 
Majesty in Council, and the case has been 
argued on their behalf in great detail. It 
was urged in the course of the argument 
that a registered copy of the will of 1898 was 
admitted in evidence without sufficient 
foundation being laid for its admission. 
No objection, however, appears to have 
been taken in the first Court against the 
copy obtained from the Registrar’s office 
being put in evidence. Had such objection 
been made at the time, the District JudgSt 
who tried the case in the first instance, 
would probably have seen that the defici* 
eucy was supplied. Their Lordships think 
that there is no substance in the present 
contention. 


As regards the question of revocation, 
the Chief Court, alter reviewing all the 
circumstances, said as follows : — ^“VVe think 
that the more reasonable presumption 
this case is that the will was mislaid and 
lost, or else was stolen by one of the defend' 
ants after the death of Daula ; ’ and they 
held that in their opinion it was not revoked* 
Their Lordships think that it was peifectl/ 
within the competency of the learned Judge® 
to come to that finding. Much stress has 
been laid on the view expressed by Baron 
Parke, in Welch v. Phillips (1) that when *j 
will is traced to the possession of the decea-; 
sed and is not forthcoming at his death, the; 
presumption is that he has destroyed >t.i 
In view of the habits and conditaons of the 
people of India this rule of law, if it can ^ 
so called, must be applied with consideral^ 
caution. In the present case the decease 
was a very old man and, towards the end 


(1) (1830] 1 Moo. P. O. 2d9“43 B. B. 83. 
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of his life, almost imbecile. There is 
uothing definite to show that he had any 
motive to destroy the will or was mentally 
competent to do so. On the other hand, the 
circumstances favour the view the Chief 
Court has taken that the will was either 
mislaid or stolen. 

As regards the contention that the shares 
of Shera, Ram Sukh, and Bhinja should be 
excluded from the decree in favour of the 
plaintiffs, their Lordships will first deal with 
Shera share. It is urged that inasmuch as 
Shera had put in a petition in the Chief Court 
to withdraw his application for revision in 
the arbitration matter which was formally 
granted on the 3rd April 1906, he must be 
taken as estopped from questioning the 
defendants* right so far as his particular 
share is concerned. In other words, that 
he must lose his share, if he is otherwise 
entitled to it, by the simple fact of having 
withdrawn or tried to withdraw his applica- 
tion for revision. Their Lordships think, 
this contention is clearly not well founded. 
On the same day on which the order was 
made on Shera’s petition, viz., the 3rd of 
April, the Chief Court set aside in toto 
“the reference to arbitration and subsequent 
proceedings as altogether bad.” The parties 
were thus relegated to their original rights ; 
Shera is now plaintiff, and entitled, like the 
others, to his share. 

The effect of the order in the mutation 
proceedings was to place the representatives 
of Chetan and Tulsa in possession of two- 
eighths or one-fourth share of the property, 
and the suit is to recover from them this 
share ; but Ram Sukh and Bhinja, who are 
entitled, under the will of 1898, to one-sixth 
and one-twelfth respectively under the 
second will disclaim all benefit thereunder. 
They are apparently in possession under the 
Revenue Court’s order of one-eighth and 
one-sixteenth respectively. The one-fourtb 
share claimed by the plaintiffs, for which 
the Chief Court has made a decree in their 
favour, includes the excess share of Ram 
Sukh and Bhinja, which amounts to one- 
twenty-fourth and one-fortv eighth respect- 
ively, in the aggregate one-sixteenth. The 
plaintiffs are clealry not entitled to a decree 
for their shares. The decree of the Chief 
Court must, therefore, be modified to that 
extent. In other words, the decree will be 
for three-sixteenths instead of one-fourth. 
And their Lordshipe will humbly advise His 
.Hajesty accordingly. 

i»ir»— K. ir> k JO. 
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Having regard to the general result 
of the appeal, their Lordships think the ends 
of justice will be met by ordering eachpartv 
to bear their own costs. 

D.D, Dec ree loodtued. 

iSohcitof.< foi' AppeUanl'i — -Edward Dalga- 
do. 

Sob'ritor.s for Respondcu-'.’i — T. L. VViison 

& Co. 
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Viscount Haldane, Lords Parker and 

Sumner. 

Rutherford — Defendant — Appellant. 

v. 

Acton‘Adam6 — Plaintiff — Respoiideut. 

** Contract Act, 6’. IH — Misrtpresentaiiuu 
about subject-matter of contract made not in thr 
contract but coUaltrally — Remedy is claim foi 
damages for breach of the collateral roiitrnct if any 
— Specific Relief Art, S. 3-5. 

In cxorcining its jiirisdution ovei .siK-iilic jki'- 
formance, a court of equity looks at the {iubstance 
and not merely at the letter of the oontroct. If a 
Vendor sues and is in a po.sition to conY(»y sub- 
stantially ahat the pureliaser has eonlratttd to- 
got, the court will decree .sjHJc ifie performance 
with compensation for any small and immaterial 
deficiency, providotl that the Vendor has not. 1).\' 
raiBrepresontation orothorwj.se, disentilI(Hl him- 
self to his roniedy. In a suit by purchaser the 
court holds him to have an even larger right. 
Subject to ( (niHiderations of hardshipH, ho mn\ 
elect to take all that ho can get ami to havo a 
proportionate abatement from the purchase 
raouoy, Hut this right applies only to a dofieienc.\ 
in tho subjoet-maitor describctl in the <-ontruct 
and not to a claim to make good a represontation 
about that subJoct-maltor made not in the con- 
tract, but collaterally to it. In the latt<*r case 
tho remedy is rescission, or a claim foj- damago^ 
for deceit where there has l)cen fraud, or for u 
breach of a collatoral contract if there has b<‘eik 
such a contract. (!'. 1 1 1, C. 1 & 

Cavearhd P. F. Wheeler —ior Appellant. 

G. Wallace, and J. M. Paterson — Iot Res- 
pondent. 

Viscount Haldane.— The real question 
in this case is whether the appellant, the 
purchaser of a large tract of land, can, after 
entering into possession and taking a con- 
veyance, claim compensation for misrepre- 
sentation as to the mileage of fencing on 
the land. The contract was silent as to the 
fencing, but it is contended that on this 
subject the respondents agent made a 
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material miarepreseutation as to tiiemileage 
which induced the appellant to enter into 
the contract. Their Lordships will proceed 
on the assumption that this was so. As, 
shortly after the payment of the deposit, the 
purchaser entered into possession and hae 
taken profits, recission is now impossible. 
Tt is equally true that, as there is no charge 
made of fraudulent misrepresentation, no 
claim can be made for damages for deceit. 
The only possible remedy open to the appel* 
lant as purchaser is to claim compensation 
against the vendor for the deficiency in tlie 
mileage of fencing by invoking the well- 
known jurisdiction of a Court of Equity in 
cases of specific performance to order com- 
pensation for discrepancy between what was 
agreed to be conveyed and what can be 
convevecL 

But their Lordships are in agreement with 
the majority of the Learned Judges of the 
Court of Appeal of New Zealand in thinking 
that the case is one to which this remedy 
has no application. Under the agreement 
the balance of the purchase money was to 
be paid on 30th June, 1912, and upon pay- 
ment the vendor was to convey. The pur- 
chase money had all been paid c.xcepting 
two sums of £3,400 and £170 (being interest) 
which had been retained by the purchaser to 
meet his claim for compensation for the 
deficiency. The purchaser’s solicitors had 
written a letter dated 1st July, 1912, in 
which th(!y proposed that, on payment of 
the rest of the purchase money remaining 
unpaid, the vendor should convey without 
prejudice to his right of action for the two 
sums referred to, and they tendered the 
conveyance for execution without prejudice 
to their client’s claimfor shortage of fencing. 
The proposal was carried out. The result 
was, in their Lordships’ opinion, that the 
vendor had under the contract a valid claim 
at law for payment of the £3,400, and the 
£170. They are further of opinion that the 
purchaser cannot counterclaim for compen- 
sation. They have examined the cases on 
the point decided both in this country and 
in the Courts of New Zealand. The result 
of this examination is to satisfy them that 
the principle which applies ought to be 
laid down as follows. In exercising its juris- 
diction over specific performance, a Court of 
Equity looks at the substance and notmerely 
at the letter of the contract. If a vendor 
sues, and is in a position to convey substan- 
tially what the purchaser has contracted to 


get, the Court will decree specific perfor-j 
mance with compensation for any smalll 
and immaterial deficiency, provided that! 
the vendor has not, by misrepresentation i 
or otherwise, disentitled himself to his,' 
remedy. In a suit by ])urchaser another 
possible case arises where a vendor 
claims specific performance and the Court 
refuses it, unless the purchaser is willing to 
consent to a decree on terms that the vendor 
will make compensation to the purchaser, 
who agrees to such a decree on condition 
that he is compensated. If it is the pur-: 
chaser who is suing, the Court holds him to 
have an even larger right. Subject to 
considerations of hardships, he may elect 
to take all that he can get and to have a- 
proportionate abatement from the purchasej 
money. But this right applies only to al 
deficiency in the subject-matter described 
in the contract. It does not apply to a 

claim to make good a representation about 
that subject-matter made not in the con- 
tract, but collaterally to it. In the latter] 
case the remedy is rescission, or a claim for 
damages for deceit where there has been; 
fraud, or for a breach of a collateral contractj 
if there has been such a contract. 

Their Lordships have arrived at the con- 
clusion that, as recission cannot now be 
asked for, and as there is no such collateral 
contract as has been referred to, the claim 
of the purchaser the appellant, fails. They 
cannot find in the letter which they have 
mentioned anything which gives him a new 
or different right. They will, therefore, 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 

D.D. 

Solicitors for Appellant — Stevenson and 
Couldwell, Agents for Lane and Neave. 
Christchurch, New Zealand. 

Solicitors for Respondents — Hawes, Wood 
and Ware, Agents for George Harper, Son 
and Pascoe, Christchurch, New Zealand. 
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**A.I.R. 1315 Privy Council, 

(From Calcutta) 

22nd November 1915- 

Viscount Haldane, Lords Pahmoor and 
Wrenbdry, Sir John Edge and Mr. 

Ameer Ali. 

Musahar SaJi'i and anofhfr — Appellants. 


on the 14th December 1900 sued for the 
debt and on the 5th January 1901 had pre- 
sented a petition for security by way of 
attachment before judgment. On the Hth 
February 1901 Kishun Benode had made aji 
. affidavit that he did not intend to transfer 
any of his properties and accordingly on 
the 11th February 1^»01. rhe petition was 
dismissed. 


9 9 

Hakim. Lai and aiiof/ter— Respondents. 
Privy Council Appeal No. 10 of 1912. 

** Transfer of Piopcrly Act, S. 53 — Puij<h.! 
one creditor in full is permissible though rest of ike 
assets are 7ioi enough to pay remaining creditors — 
Properly 8lu)uld. not be removed from creditors to 
debtors benefit — Preferring one creditor even in 
anticipation of execution of another is not frandu^ 
lent. 


In a cose in which no considoration of Iho law 
of bankruptcy applies there is nothin*; to present 
a debtor paving ons creditor in full and leaving 
others unpaid although tho result may bo that the 
rest of his assets will be insuffi'ient to provide 
for the payment of the rest of his debts. 

[p. 115, c. 2 & no, c 1.3 


The ti'ausfor which defeats or djlay.s creditors 
18 not an instrument which prefers cue creditor 
to another but an instrum tnt which rcniovos 
property from the cfoditors to the bciV'fit of the 
debtor. The debtor mast not retain a benefit for 
uimsolf. Ho may pay one creditor and leave 
another unpaid. So soon as it is found that tho 
transfer is made for adequate consideration in 
satisfaction of gan'iine debts, and without reserva- 
tion of any benefit to the debtor it follows that no 
ground for impeaching it lios^in tho fact that tho 
plaintiff who also was a creditor was a loser by 
payment being made to another creditor. In Re. 
Moroney {1887) 21 Ir 27 and Middleton v. Pollock 
{lS7ti) 2 Oh. D.104 Ref. [P. llrt, C. 1.] 


Whore tho debtor has preferred one creditt 
to the detriment of another, this is not in itself 
ground for impeaching tho transfer under th 
section oven if the debtor was iiitonding to defoa 
an anticipated execution by the impeaching ere 

[P.116.0.2, 


Huhe-^ior Appellants, 


Hunne — ^for Respondents. 

Lord W-enburv. — On the 2nd Septem- 
ber 1901 Kishun Benode executed two koha~ 
1^9 or conveyances, the one to Kamta Pra- 
dhad and the other Ao Hakim Lai. They 
were conveyances of certain lands, the 
parcels in the second deed being much more 
numerous than those in the first deed. 
Kamta Praahad was the nephew of Ram 
Aotar Lai, a brother of Hakim Lai. He 

was a minor and Ram Aotar Lai was his 
guardian. 


The plaintiff Musahar Sahu, was at this 
date a creditor of Kishun Benode. He had 


In this st<atG of facts the two kohalas ^vere 
executed by the debtor Ofi tlie 2nd Sei)tein- 
ber 1901. 

On the 5th December 1901 the plaintiff 
obtained judgment in his action for Rs. 
12,695-10-0 and costs. Tlie defendant did 
not appear at the trial. On the 21st 
December 1901, Elisbiin Benode applied for 
a rehearing, but on the 2nd August 1902 
that application was dismissed by default. 
In the interval, «/ 2 ..ontho Tlth June 1902. 
the transferees had obtained an order for 
registration of their names in respect of tlie 
properties transferred. 

Under these circumstances two suits wera 
brought to set aside the kobalas on tlie 
ground that within section 53 of the Trans- 
fer of Property Act, IV of 1832, the transfers 
were made with intent to defeat or delav 
the creditors of Kishun Benode. 

The Subordinate Judge set aside the lirst 
kohnla on the ground that no consideration 
was paid, that a debt of Rs. 6,335 therein 
aliened to be due to Kamta Prashad was 
fictitious, that the transfer was made 
gratuitously, and that the transfer was made 
with intent to defraud. .\n appeal was 
dismissed with costs, and this decision is not 
questioned before this Board. 

As regards the second kobala, there are 
concurrent fin-lings that the consideration 
for this deed was real and not. fictitious. The 
Subordinate Judge nevertheless decided 
in favour of the plaintiff. Upon appeal 
this decision was reversed, and the second 
itofeafa uphold. From that decision the 
plaintiff has brought this appeal. 

The appellant has not argued that the law 
i.s wrongly laid down in the judgment of the 
High Court. His contention is that the two 
deeds of the 2nd September 1901 form really 
one transaction, and that the .second kohila 
must fall with the first. 

As mitter of law their Lordships take it 
to be clear that in a case in wlnoh no con 
sideratioo of tho law of bankruptcy applise 
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there is nothing to prevent a debtor paying 
one creditor in full and leaving others unpaid 
although the result may be that the rest of 
his assets will be insutheient to provide for 
the payment of the rest of his debts. Tlie 
law is. in their Lordships' opinion, rightly 
stated by Palles. B., in d/o/ 0 /-ey, In re (L), 
where he says : — 

■ Tho light of tho creditors taken as a who)- 
is that all the property of tho debtor should be 
ap])li<d in payment of demands of them or sonu 
of tlK'Ui. without any portion of it b^ing parte<l 
with without consideration (»r reserved or rc»tained 
by the debtor to their prejudio. ft follows from 
this, that socurtiy given by a debtor to ono creditor 
ui)on a portion of or upon all his properly, although 
the effect of it or ovon tho interest of tho debtor 
in making it. may bo to defeat an expecte<l oxecu 
tioii of another creditor, is not a fraud within the 
statute, because notwithstanding such an act, 
tho entire property remains available for th« 
croditor.s or some or one of thorn, and as tlm statute 
gives no right to rateable distribution, tho right 
of the creditors by such act is not invaded or affec- 
ted." 

The transfer wliicli defeat.^ or delays cre- 
ditors is not an instrument w’hich prefers one 
creditor to another but an instrument wliich 
Iroinoves property from the creditors to the 
licnefit of the debtor. Tlie debtor must not 
retain a benefit for himself. He may pay 
one creditor and leave another unpaid : 
Middleton v. Pollock (2). So soon as it is 
Ifound that the transfer here impeached was 
|made for adequate consideration in .satis- 
jfactioii of genuine debts, and ivitliout reser- 
vation of any benefit to the debtor it follows 
that no ground for impeaching it lies in the 
fact thatthe plaintilf who also was a creditor 
was a loser by payment being made to this 
'prefern d 01 edAor, rlu-ie leing in the case 
■no question of bankruptcy. 

The argument presented to their Lordsiiips 
has in substance been that the transaction 
of the 2nd September 1901 was one trans- 
action : that (i) Kamta Prashad, the nephew, 
the minor and ward, and (ii) Hakim Lai, the 
uncle of Kamta and brother of Ram Aotar 
Lai, minor’s guardian, are for this purpose 
not distinguishable as independent trans- 
ferees, that from the 11th February 1901 
until after the 11th June 1902 Kishun 
Benode w'as praying for time, and that this 
fact and the fact that the former kobala was 
fictitious and fraudulent show that the latter 
kobala was fraudulent also. Their Lordships 
do not accept this contention. The kobala 
in favour of Hakim Lai must stand or fall 

(«) g7. 

(2) [1876] 2 Ch. D. 104—45 L. J. Ch. 29. 


on its own merits. The concurrent finding 
that the consideration for the deed was real 
reduces the case to one in which the debtor 
has preferred one creditor to the detriment 
of another, but this in itself is no ground for 
impeaching it under the section even if the 
debtor was intending to defeat an anticipat*^ 
ed execution by the plaintiff. 

Their Lordships will humbly advise ICs 
Majesty that the appeal should stand dis- 
missed with costs, 

D. D. Appeal dismissed. 

Solicitors for the Appellants — T. L. Wilson 
& Co. 

Solicitors for the Respondents — Watkins <k 
Hunter. 


1915 Privy Council. 

(From Calcuti’a) 

19th January 1915. 

Lords Dunedin and Sumner, Sir John 
Edge and Mr. Ameer Ali. 

Ahmed Musaji Saleji and others — Apppel- 
lants. 

V. 

Hashim Ebrahim Saleji and others — Res- 
pondents. 

Privy Council Appeal No. 87 of 1914. 

*{a) Civil P.C.y Secs. 2 and 07 — Suit for accounltt 
of partnership — Order directing accounts to be taken 
is preliminary decree — Civil P. C., 0. 20, B. 75. 

In a suit to have partnership accounts taken, 
and for that purpose to have various matters 
decided by the Court, the court declared ” that 
the partnership in question was dissolved as fr®® 
Ist July 1907 and then “ordered and decreed 
that — “It is referred to the Assistant Referee of 
this Court to take the following account and to 
mako tho following enquiries, that is to soy : — 

(i) to enquire who were the partners who were 
the entitled to share in the assets and 
good will of the said partnership businew ; 
(ii) “To take an account of the dealings of the 
parties with the assets of the said partner- 
ship business 

Held that tho adjudication was prclinjinar' 
decree within s. 2 and s. 97. 

*(6) Civil P. c., s. 2(2)— Order cannot 
separated into elements some of which art erraera 
and others decrees. 

The Code makes no provision for something 
which ia neither a decree nor an order nor for any- 
thing which is both, neither does it provide tha 
one adjudication by the Court can bo resolve 
into diverse elements, some of which are decrees 
and some orders. [P. 117 C, L. & 118 C. I*J 

*{c) Civil P.C., S. 2 (2)— Matters whkh must 
have been decided had they not been common grovn 
are * mntfers in controversy.' 
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The expression “Matters in controversy” in 
sec. 2 (2), (the definition of “ decree ”) cannot bo 
pressed so os to exclude matters which, thouch 
they are common ground, must have been actually 
decided, if any question had arisen and are the 
ioundation of the whole determination. 

rp. ns, c. 1 ] 

*((i) Conhact Ad, S. 265 — parinerahip— Dissolu- 
tion — One partner retaining assets anil voritinuing 
business is accountable for such assets. 

It is well settled that in certain cases, when on 
the dissolution of a firm one of the ])artucrs retains 
assets of the firm in his hands witliout any settle* 
mont of accounts and applies them in continuing 
the business for Ids own bcni’fit, bo may be ordered 
to account for these assets with interest thereon, 
apart from framl or jnisconduot in the nature of 
fraud, [P. IIS, C. 1.] 

Jtohert Finlay and Dunne- ^ov Appel- 
lants. 


Upjohn, Cozens Hardy and I.on'ndi-.s — for 
Bespondents. 

Lord Sumner. — This was an action to 
Lave partnership accounts taken, and for 
that purpose to have various niattor.s deci- 
ded by the Court. Three questions otily 
were raised before their Lordships on the 
present appeal . 

The circunistauces raising the first (pies- 
tion were as follows. The membership of 
the firm was in dispute. Certain persons 
were alleged, on one side, to have been 
partners, and, on the other, to have been 
only employees remunerated by a share of 
annual jirotits. The suit was begun on 30th 
June 1908, and on 30th August 1909 the 
trial Judge, Fletcher, J,, by lii» formal 
adjudication (to use a neutral term) ‘‘ de- 
clared ” that the partnership in (juestion was 
dissolved as from 1st July 1907. and then 
* ordered and decreed ” that - 

j, roferrod to tho AsaiHtant Kcforoc of thi.s 

41 ? / 1 . following account and to make 

the following enquiries that is to say 

(I) To enquire who were tho partners who 

wero entitled to share in tho a.s.scts and 

goodwill of tho said partnership busi* 
ness ; 

(ii) To take an account of tho dealings of tho 
parties with the assets of tho haid part- 
nership business;’’ 

*Rd> further, certain other matters not now 
motenal. 


riiis adjudication was imniediutely opiical- 
rtblo bat was not appealed. Tho Assistant 
( eree duly held theenquiries directed, and 
all matters were gone into at a great ex- 
penditure of time and money. Iii« report 


on enquiry No. 1 was adverse to tlu* a})pel- 
lauts, and being accepted to by was 

confirmed liy Fletcher. J. 

Tlic aiipellants then, by mcmoraiuhim of 
appeal dated ’23rd May 1912, raised the 
question whether enquiry No. 1 was ligl lly 
included in the adjudication dated dutii 
August 1909, or whether it was not cue whirlt 
should have been made bv the learned 
Judge himself. This at once and tor the 
first Time raised the cjiiestion. which is the 
first and chief issue in the present aj)peal, 
wlu.'ther the abovemeiitioned del errnina- 
tion of Fictclier, J. was a ” decree '' or jui 
‘‘ order ’ within the moanin'.' of tliose teiiii.s 
in the Civil Procedure ( 'ode. Act ^ ol 
If it wa.s a deoreii it was a ])reliminar'' decree 
within section 97. and an}’ appeal was iii- 
cornpetcut and barred thereliy : it it was 
an order it was appealable still. Tlndr I.ord- 
ships would nnfeignedly depioie a .state of 
procedure winch enable tlie a])pellants ti' 
take their chance of .success Ixlore the Assis- 


tant Referee at Mich a cost in time and 
iiionoy and t) en. after they had lost the day. 
to contend that the matter never slioiiid 
iiave gone before liiin at all ; yet it must )>e 
.so if sucli be the meaning of the Code. 


TJie Higli (-ourt. while thinking tliat the 
enquiry in di.spute slionld not Inive i»eeii 
dircicted. decided at the same time that tin- 
adjudication of Fletcher, J.. which inc]u(b*d 
thi.s direction, was itself a de(;rec and tlune- 
fore being a preliminary dt*crec could not 
under section 97 of the Code be questioned 
on the final appeal. Their Lordships are in 
accord with the learned Judges of the Ifiglt 
Court. 

The adjudication itself begun by declar- 
ing that the partnersliip was dissolved as 
from a certain date, and thus in limine 
settled rights between tlic parties. This 
declaration was the foundation for all subse- 
quent accounts and proceedings, which were 
merely incidental tliereto and conse^jUential 
tliereoii. It mattt^rs not wlicthcr the instni- 
jiient of partnership fixed the dissolution ut 
a date which had passed before tlie suit 
began, or whether the parties had agreed to 
a dissolution or agreed in submitting to a 
dissolution by the Court, or wliether tiie 
(’ourt decreed a dissolution for cause. shown 
before it after a litis confe.'sfotuK The decla- 
ration when so made was wliut thcCourt’.s 
adjudication, and indeed tin* ajiijollants’ 
own case, call it, a decree, 3’Jie Code- 
makes no ]>rovisioii for something which is 
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ueitlier a decree nor an order, nor for any- 
thing which is both, neither does it provide 
that one adjudication bv the Court can be 
resolvedinto diverse elements, someof which 
are decrees and some orders. This W'as in 
substance a decree : it did not cease to I e 
such, because a subordinate pait of it, if 
correctly made, might have been made 
se[»arately as au order. It conclusively 
det ermined the rights of thei^arties in regard 
To certain, and those essential matters, 
luvohed in the suit, and the expression 
'* blatters in controversy'* in section 2 (2). 
the definition of ‘‘decree’’ cannot, in their 
Lordships’ opinion, be pressed so as to 
exclude matters which tliough as it happened 
they were comu.ou ground, must have been 
actually decided, if any question had uiiseu 
and were the foundation of the whole 
determination. The Code, has got rid of 
such doubts as were debated in Khadem 
Hoisein v. Irivli"! Ho ic n (1) Accoiuingly 
■sec. 97 of the Code applies ; the appellants 
took their objection too late and the High 
Court rightlj' decided against them. 

'J’he residue of the case may be shortly 
disposed of. The appellants were ordered 
to bring certain money into Court; to pay 
interest as from a certain date. Tlic con- 
tention on the former point, namely that the 
amount was excessive, was not raised below 
at all and but faintly before their Lordships, 
In any case the amount ordered to be 
brought into Court was a matter of discre- 
tion and that discretion does not appear to 
have been exercised on any wrong principle. 
No more need be said as to this. The other 
■ point is equally short. It is well settled that 
;in certain cases, when on the dissolution of 
ja firm one of the partners retains assets of 
[the firm in his hands without any settlement 
of accounts and applies them in continuing 
|tho business for his own benefit, he may be 
ordered to account for these assets ^vitb 
^interest thereon, and this apart from fraud 
or misconduct in the nature of fraud. The 
report of the Assistant Referee disclosed 
conduct of this sort on the appellants’ part 
falling within the decided cases, even if it 
did not amount to fraud, as probably the 
Referee meant to find that it did. Both- 
Courts below adopted this report and there- 
fore there are concurrent findings of fact 
against the appellants and no question of 
law is raised at all. 


(1) (1902) 29 Cal768=s5 C. W. N. 617. 


Their Lordships will humbly advise Hi& 
Majesty that this appeal be dismissed with 
costs. 

H. Appeal dismissed. 

Solicitors for A jpellants — Burton, Yeatea 
& Hart. 

Solicitors for Respondents — Watkins & 
Hunter. 


A.I.R. 1S15 Privy Council. 

(From Bombay) 

2dih June 1915, 

ViscofjST Haldane, Lord Sir 

George Farwell, Sir John Edge and- 

Me. Ameer x\lj. 

Mcnvanji Muncherji Can, a and another — 
Plaintiflfs— Appellants. 

V. 

Secretory of /or Defendant — 
Respondent. 

Privy Council Appeal No. 101 of 191L 

* Bombay City Land Jtevenne Act (S of 18Tt) — 
Scope — Act provide!^ machinery for recoveriny rent — 
It does not purport to tnaintain registration oj title — 
Person misled by entries in records under the Act 
cannot claim estoppel against Government from 
setting up their real title to any land. 

The Act is one which makes provision for tlif 
administration and collection of tho land reveiioe 
of the Government in the city of Bombay. R ia 
for this purpose only that it sets up machinery. 
The object is to ascertain who is liable to poy- 
Tho Collector is a revenue oflScial, and it is onl' 
in so far as tho collection of revenue is concerned 
that he is entrusted with the duty of preparing 
register and keeping records. Tlie public arc 
given access to these onlj' in order tosatisfj 
themselves that they are being properly assessed. 
The Act does not purport to establish a syst©® 
of registration of title, which is to supersede 

other means of conveying or registering tho titl© 

to land or to relieve purchasers or mortgage©^ 
from the ordinary obligation to see that they g® 
what they have contracted to get. No douu 
the register is of considerable use even tor 
conveyancing purposes. But neither the lanpi^p 
of the statute nor tho character of the officials, 
who have the duty of keeping it, is such as ^ 
indicate an invitation to the public to _^©*y ® 
statements in the records as to title which may 
have to bo made incidentally but which ore n 
expressed and do not purport to be * 

either of tho rights of the Government or oi 

those of tho individual as to matters which ? 
beyond liability to contribute to land 
A purchaser cannot therefore claim estop^ 
against Government from setting up their 

title to a land, on the ground that he wm mis 

by entries made in registers maintained ^ 

this Act. ° [P. 120. 0- *•* 
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P. 0. Lawrence, Raikes and Lowndes — for 
Appellants. 

E, Richards and Dtmne — for Respondent. 

Viscount Haldane. — Tlie facts in this 
case- are really not in controversy. The 
appellants have advanced on mortgage of 
land in the City of Bombay Rs. 80,000. 
They claim against the respondent, the 
Secretary of State, that they advanced this 
sum to Abdul Hussein Ibrahimji, the mort- 
gagor, relying on statements in certified 
extracts from the Rent Roll of quit and 
ground rent land, kept in the oHico of the 
Collector of Bombay, to the effect that the 
land was of quit and ground rent, and not of 
iSa7)adt tenure. The question to be decided 
is whether the appellants, who were plain- 
tiffs in the Courts below, are entitled to a 
declaration that the respondent is estopped 
from treating the land as of Sanadi tenure. 
In Bombay both of these tenures exist. 
The land in question is in fact held under a 
Sanad which purports to enable the Govern- 
ment to resume possession for public pur- 
poses on giving six months’ notice and pro- 
^^ding compensation for buildings and other 
improvements. For the purposes of the 
.question to be decided tlieir Lordships as- 
sume, although the point is not conceded, 
that if the land were held on the other 
teniue it would be contrary to the practice 
of the Government, if not to the law, to 
resume possession, aud that tbe land would 
be in consequence more valuable as a 
security. It is not, however, clear that 
such a view has always prevailed or that 
the difference between the two tenures was 
regarded os important at the time of the 
mortgage. 

The Sanad was granted by tbeUovern- 
ment of Bombay in 1824, a rent of 11 reas 
per square yard being reserved. Such a 
rent would have been the usual rent hadthe 
land been of the other tenure. 

In January 1892 the mortgagor had 
granted a security over tbe land for an ad- 
vance from the Chartered Mercantile Bank. 
A Mr. Goatling, partner in the firm of Gost- 
ung and Morris, land surveyors in Bombay, 
had been employed to report on the security 
and the title. He inspected certain entries 
in the Collector’s Rent Rolls and in what was 
callerl Laughton’s Revenue Survey Register, 
both of which were kept in the office of the 
Collc( <or. In the entries which he inspected 
there were express references to the Sanad 


with which the title originated. He applied 
to tbe Collector for ‘'certified e.xtiacts” 
from the rolls and register. These extracts 
were, in accordance with the rules which 
obtained, made by his own clerk, and were 
formally certified by an assistant of the 
Collector as correct. The extracts were, 
however, inaccurate in certain points. In 
one of them the title given was “ Rent Roll 
of Quit and Ground rent,” instead of, as it 
should have been in accordance with the 
book from which it was taken, ” Rent Boll 
of Land situate in New Town or Kaniati- 
piira.” Tu another of the extracts, the 
entry in tbe Rent Roll from which it was 
taken contained a reference to the Sanad of 
1824. and this was omitted in the extracts. 
Mr. Go.stling. in addition, obtained from the 
mortgagor a notice in which the Collector 
required payment of a small sum ;,;-t rent for 
‘‘ the quit and ground rent land situate al 
New Town.” He also inspected the title 
deeds. These did not go back as far as the 
Sanad of 1824, but on one of them, dated in 
1843- there was an indorsement to the effect 
that the registration of deeds of transfer did 
not imply any relinquishment of the right of 
ownership in, or the power to resume, the 
land at the pleasure of the Government, 
but that the sole object of the register was 
to enablethe Collectorto apply to the proper 
person for tbe payment of the rent. 

Mr. Gostling docs not appear to have been 
deterred by this indorsement, or by the 
references to a Sanad, from recommending 
the title. Their Lordships think that in 
1892, when he made the investigation, im- 
portance was not attached in the same degree 
as later on to the difference between the 
two tenures. It appears to have been 
thou^^ht that in neither case was there sub- 
stantial likelihood of the Government re- 
suming the land. 

On the 25tn October, 1892, some ten 
months after the first advance, the mort- 
gagor obtained advances on second mort- 
gage from the appellants. The latter em- 
ployed a solicitor named Shroff to investigate 
the title and advise as to the aecnrity. His 
evidence shows that he inspected the title 
deeds at the bank and also got hold of the 
certified copies of the extracts from the 
Collector’s Rent Rolls and the Collector’s 
notice to which reference has been made. 
He appears to have applied to the Collector 
for access to ceitain of the records and to 
have obtained it. At all events he searched 
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the iocords, whicli not only did not indicate 
tliat the tenure was (juit and ground rent, 
hut which contained a reference to the Sanad 
of 182-1. It is probable that he was not 
paying more attention to the difference 
between (juit rent and Sajiadi tenure than 
had Go.stiing or the Collector’s clerk who 
checked the extracts made by Gostling's 
clerk. In the end he advised the appellants 
To proceed with the mortgage. 

riie case made for the appellants, who 
wore plaintiffs at the trial, was that by 
reason of the references and omissions in 
the copies of the extracts, as well as in the 
I’ollector's notice and in certain bills sent 
in by the Collector for the rent due. tlie 
aetion of the Collector has estopped the 
re.-l.ondent, the Secreti;ry of State, from 
■lenyilig that the land i« of quit rent ;is dis- 
linguislicd from Sanadi tenure, and that tlie 
app.-llaiits are entitled to a declaration of 
title on that footing. In order to determine 
wii ether this is so, it is necessary to ascertain 
what was the duty of the Collector and his 
portion in relation to the Government and 
tlie public. The Collector, prior to 1876, 
kept in his office what were called Rent 
Roils of land, on whatever tenure held. 
After 1876 this practice continued, but was 
regulated by the Bombay Act II of that 
year, known as the Bombay City Land 
Revenue Act, 1876. 
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transferee are to give notice to the Collec- 
tor. Any transferor who fails to give notice- 
is, in addition to being liable for a penalty, 
to continue liable for the payment of land 
revenue until notice is given or transfer is 
eflected in the Collector’s record. In case 
of dispute as to the making or completion of 
any entry or transfer, the Collector may 
summon the parties and take evidence and 
decide summarily what entry should bo 
made. Section 35 provides that the regis- 
tration or transfer of any title in the Col- 
lector s records shall not be deemed to ope- 
rate so as in any way to alTect any right, 
title, or interest of the Government in the 
property in respect of which such transfer is 
Juadc or registered. In the final part of tlu; 
Act, which i.s headed " Misc llaneous ’’ it is 
provided that it shall be the duty of the 
Collector to prepare and keep, in such form 
as the Government shall from time to time 
.sanction, a separate register and Rent Roll 
of every description of land, according to 
the nature and terms of the tenure on wliicii 
such land is held. All maps, registers, and 
other records are to be kept in the ofTiCf-, 
and to be open to the inspection of the 
public, who are to be entitled to obtain 
extracts or certified copies. 


^ Cndcr this Act. wliich extends only to the 
hity of Bombay, the controlling authority 

111 all matters connected with the land rev- 
enue is vested in the Collector of Bombay, 
subject to tbe Governor in Council. The 
duty imposed on him is to fix and levy the 

revenue. The liability 
IS to be settled with the superior holder of 
the lands, subject to an appeal to the 
Revenue Judge, who is to be the Senior 
Magistrate of Police. There is a further 
appeal fco the High Court on its appellate 
side. The existing survey and the demar- 
cation of lands already made, and all the 
records of this survey are to be prinut 
Jacie evidence. Corrections of such demar 
cation or of entries in the records of the 
survey may be made by the Collector, or by 
order of a competent Court. 

Part Vni of the Act relates to transfer 
of anas, Soctiou 30 provides that whenever 
the title to immoveable iiroperty subject to 
the payment of land revenue to the Govern- 
ment is transferred, the transferor and the 


Their Lordships are of opinion that fhe 
Act must be treated as defining the extent 
of the rights of any one who consults the 
maps, register, and records at the office, and 
that in order to ascertain these rights the 
Act must be read as a whole and its purpose 
ascertained. When it is so read their Lord- 
ships think that this purpose and the nature 
of the rights conferred are not doubtful. 
The Act is one which makes provision for 
the administration and collection of the. 
land revenue of the Government inthe city 
of Bombay. It is for this purpose only that 
it sets up machinery. The object is to as- 
certain who is liable to pay. The Collector 
is a revenue official, and it is only in so far as 
the collection of revenue is concerned that 
he is entrusted with the dut}’^ of preparing a 
register and keeping records. The public 
are given access to these only in order to 
satisfy them.selves that they are being pro- 
perly assessed. The Act does not purport 
to establish a .system of registration of title, 
which is to supersede other means of con- 
ve^ng or registering the title to land or to 
relieve purchasers or mortgagees from the 
ordinary obligation to see that they gjtj 
what they have contracted to get. 
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'doubt the register is of considerable use 
•even for conveyancing purposes. But nei- 
ther the language^of the statute nor the 
character of the officials, who have the duty 
of keeping it, is such as to indicate an invi- 
tation to the public to rely on statements 
in the records as to title which may have 
to be made incidentally, but which arc not 
expressed and do not purport to be deei.sive 
either of the rights of the Government or of 
those of the indi\Tdual as to matters which 
go beyond liability to contribute to land 

revenue. 


From this conclusion as to the scope of 
'the Act it follows that what has taken ])lace 
in the present case has not given tiio ajjpol- 
lants any right to claim that the Govern- 
ment is prejudiced in any right it has to 
treat the land in question as of Sanadi as 
distinguished from quit rent tenure. Nor 
are their Lordships satisfied that at the time 
of the investigation of the title in 1892 the 
parties themselves really attached much 
importance to the statements as to tenure 
m the extracts and other documents pro- 
duced. They appear to have inspected the 
deeds in the usual fashion, and to have con-' 
cerned themselves with the question of wlio 
Was the owner of the laud rather than witli 
the question of the rights of the Govern 
ment. In the Aiew which has been taken. 
It IS not necessary to deal separately witli 
the question raised under section 85 of the 
ct as to whether any riglit. title, or 
interest of the Government could be alTect- 
ea by the registered entry. 

Their Lordships will humbly advise His 
\ ^jesty that the appeal fails and ouglit to 
dismissed with costs. 

Appeal dinmissed. 

Solicitors for Appellants— IE,. F. Turner & 
oons. 

Solicit^s for Respondent-Tho Solicitor, 

India Office, 


1915 Piivy Council. 

(From Lower Burma) 

16th December 1915. 

Viscount Haldane, Lord Wrenuurv, 
Sir John Edge and Mr. Ameer Ali. 

Bank of Renifal-Plaintiffs- Appellants. 

V. 

Ramanathan CheUy and oMcro- Defend- 
ants-RcspoiKlcuts. 


Privy Council Appeal No. 42 of 1915. 


** (a) Contract .-I'V, S. JSS~ -?tion(y 
husiness — Aijoil ixpre^sly tuithorCi-d in honow ' /f*/ 
lend nioncj to clhnita- Suck aiithori-ty 
ni'thorilij to phdfjt'. prlncip'fV ' vrci! <1 f‘>r horrou ' ng 
Power of (iltonicff. 

\\'h<*ro an act pm jKnlini: to b' done uuiU : .< 
powi'r of atloriv.-y is ( liallaiiL'c d as Ix^iui: i/i 
of t he aul Jioi'if y (onforred by tb;- }.ou(t, it. it4 iir'ifs- 
sarv to show tiiat on a fair < on'^tnu tion of tin 
wholo instrunu-n*- the autho*-i{y in qn- stion is to 
bo found « it bin t he four i oriu is (>f Iho instmnu nt . 


either in expro.s.s terms oi- by n-ccssai inijdieat ion. 
Bi/runt Poicii anrl Bijranf. Ltd.. La Llorqne iln 
Peuplc (IS03) A. ('. 170 Appi^d. W he r. unde r a 
power of at tornffV t he a^' nt had eX j-rcss authorit \ 
to borrow on behalf of the prinuinl for pi;rpo<( v 
of lending' moiu\ to otlifis. 

Held that (luf anlliority to l:ot;o\v iMiplitM an 
authority to j'lclj'' the eredjt ot <li‘ [uiiuipal 
for th.' piirpo.s- of obtuiniini o'- svi-m ndvciti-ts 
from others to con ;t it u- n‘s. [!’. I2.'l (1. 2.J 

W'li'.-Ve th j'l lor the -sake of eotiv titiiKc. 
instead of re'-, ivimj tli' l'o;T<»u^d moti"}' dire'tlv 
liini-.. If an*l ! ndinu p to t lie l>o)io\».-". tin- a'j. nt 
authori-sed tli.‘ I ri-.l, r on tho pi d'.re t<f fh. prifui- 
pal's credit to advam- tli.’ moii y 1(< tho I'otronei. 

HAd that ill, piim ipal was hal l • for ili'. a< ! ot 
tho a'ieiit, the horrouirv.' by the a.-i nt b.in:.' an 
ossontial inei'k'iit of tin? Inr iiv ss. 

Tf authority is establislu d the Uieio fa* I that 
the pririeipul di«l not reeiive any bMufit di* ' 
not rid iiirn of hi.s liability. [T. 124 C. 1.] 

*(i) Xathihotiai Chellioi - A<jiiil con pUdyc pi '^n- 
ripdt's credd —Prinripal and Jyfwh 

Amoni; t’hotty monfy-kndiiiL' finns it is thr 
pradiio for the a;'ent to ])led;'e the credit of the 
prineiyinl fi»r horrowin^r money for tlir tiaKi* of 
londini' it to their eoiiKtitueiits. [F. 123, C. 2. 
and 124. O. 1.1 


B. Ilichacds nud Cothiifio. ■ Uir Appclbiut s' 
Acaholt and Sandeis for Respondents. 
Mr. Ameer Ali. This is an appeui 
from the Chief (.'ourl of J.ower liurma. 
and the sole (piestion for determination i> 
whether the agent in Rangoon of tho original 
defendant to the action. Latelimanon Chetty. 
.since deceased, now represented by tlie 
respondents had authority to enter into 
the transaction with the plaintiff bank on 
the basis of which it .seck.s to enforce, the 
present claim against the prineipal. 

Lutchnianan Chetty was u native of 
Madras and ordinarily resided there. He 
belonged to the well-known Chetty money - 
lending caste, and had a largoiuid apparentl y 
lucrative money-lending l)U.sinc.s8 in Ran 
goon, which be carried <ui by agents, nndm 
nanie and .style of " .\ini lioona i^aiiiu. 
or shortly A.IM.. Cliefty.'’ Previon.-^ 
to P'Ol he liad two partners, but after tin- 
death of one and the retirement of the other 
in that year, he was the sole owner of the 
business. 
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By a power of attorney dated tlie 21th 
<jf October 1004, he appointed one Rama- 
•iwacuy Chetty, described in the document 
as at present of Rangoon/' as his attorney 
under “ the style or firm of Ana Roona 
l;aina or A. K. I.. Ramaswamy C'hetty/’ 
On the 15th of May 1905 Ramaswamy, 
by the power reserved to him in his appoint- 
ujcnt, substituted in liis place one Chocka- 
urgjaro Ohetty as the attorney ami agent 
of the defendant. And since his appoint- 
njent Ohockaiingam admittedlv has mana- 
the entire iiioney-Iending business of 
rfie defemiiuit’s firm in Rangoon. 

'Ihc transaction wliich forms the basis 
of the pr^^ent claim was entered into in 
May 19**8. It ap])'-;:-; that aliout tlii.s time 
(me Hassnm (or Ha.shim) Ef«ral.im, witli 
whom (-hoekaliiigam had previous dealings 
and who was c\ideut!y a constituent of the 
firm, applied to him for financial assistance. 
He acceded to tlic request, and the arrange- 
ment thod was come to between them was 
in suhst.'ince this, that Chockalingam should 
pledge tlie firm s credit with the plaintiff 
Bank to enable Ebrahiiij to have a cash 
'•rodit account opeiK*d in his name and 
obtain from the bank advances not exceeding 
iu the aggregate Rs. 50.000. and that to 
seeurt' the due rejTayiiioiit of this amount 
with interest thereon he should execute a 
[nomissory note in favour of tlie defendant’s 
firm wliich C'liockalingam on his side should 
endorse over to thy bank. 

ft is to be observed iu this connection 
tliat under the provisions of The Presidency 
Banks Act (XI of 1876. S. 37, cl. (e), the 
bank is precluded from opening cash 
c.rerbts on the security of any negotiable 
instrument of : — 

“any iii-lividual or ]’artnorfi!*ip firm . 
which docfl not carry on it the several responsihili- 
ties of at least two porson.-i or firms unconnected 
with each other in general partnership.” 

It was in \iow of this provision of the 
law and the practice of the Bank iu confor- 
mity therewith, that the promissory note 
for Rs, 50,000, bearing the usual Bank rate 
of interest, was executed on the 23rd May 
1908, by Ebrahim in favour of A. R. L. 
Chockalingam Chetty, ’ the name under 
which the defendant’s fii'ui admittedly 
carried on business in Raugoon. This note 
was endorsed over !>y Chockalingam to the 
Bank. Thu.s both Ebrahim and the Chetty 
firm became severally liable on the note, 
oil© as the drawer, the other as the endorser. 


for advances to Ebrahim on his cash credit 
account. 

m 

At the same time and on the same date 
Chockalingam gave to the plaintiff Bank a 
letter of guarantee on behalf of his firm. 
It stated the nature of the transaction and 
the character of .he obligation undertaken 
by the Chetty firm in these terms : — 

” In consideration of tho Bank of Bengal having 
agreed at our request to grant to Haeaum Ebrahim 
(wlio is hereinafter refoned to as the Borrower) 
accommodation by way of Cash Credit to such an 
amount from time to time as the Bank in its dis- 
cretion shall tliink proper upon conditionthat such 
('ash Credit shall to tlie extent of Bs. 60,000 and 
interest ho soourod by tho Promissory Note here- 
inafter mentioned we the undersigned A. B. L. 
ChocUalin"am Chetty (Guarani or) have delivered 
to tho Bank of Bonsai a Promissory Note dated 
23rd iMay 1 90S for Ps. 50,000 and interest payable 
on demand made by tho said Borrower in favour 
of US and onclovsed bv ns to the said Bank or order 
(tlic said Prominsory note beung intended as a 
guarantee to tho extent of Rs. 50,000 and interest 
of llie balance from time to time due to the said 
Bank from tho said Borrower on a<'Count of the 
said Clash Credit) on tho xindcrstanding that the 
Bank shall be at liberty to tnUo stops to enforce 
payment of the said Promis.soiy Note at anytime 
. after notice in writing demanding payment tliereof 
posted to us at our usual or last known address 
and default being made in payment for three days 
after th'' posting of such notice.” 

Ebrahim appears to have drawn consider- 
able sums of money on the o:.sb credit 
account thus opened. He was adjudicated 
an insolvent shortly after, and lus assets 
vested in the Official Assignee. He himself 
is said to have absconded. 

The plaintiff bank thereupon called upon 
the defendant to pay the amount due from 
Ebrahim, and on his failure to do so, brought 
the present action in the Chief Court of 
LowerBurroa in its originaloivil jurisdi^on. 
The defence to the action in the main is the 
denial of authority on the part of Chocka- 
lin?am to enter into the transaction so as to 
biud tbe defendant's firm. 

The case was at first heard p<irte, 
owing to the default of the defendant to 
enter appearance, but the er farie decree 
was set aside, and the suit came on for tna 
as a contentious cause on the 17th Januar/ 
1912. before Ormond J., who framed t o 
issues and took part of the evidence, 
was heard subsequently by Robinson, 

The defendant besides putting in the p®^®^ 
of-attoruey and the instrument substituting 

Chockalingam in place of Raews^a*^^* 
adduced no evidence ; and Robinson, 
held in substance that although there waa 
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no express authority to the agent to enter 
into a transaction of this nature the defen 
dant subsequently ratified and confirmed 
the act, and was therefore clearly liable. 
He accordingly decreed the plaintiff's claim. 
The appellate Court did not agiee with 
(this view. The learned Judges furl her 
considered that if guaranteeing the loans 
of others was to be regarded as “ a necessary 
incident of the businc.ss, it would not be so 
jinucb a money-lending business as an 
insurance business." 

They accordingly dismissed the suit. 

In their Lordships’ opinion this judg- 
ment cannot be supported. The learned 
Judges seem to have missed the real point 
at issu*. They do not have 

correctly apprehended the character and 
extent of the powers enftusled to the agent 
or the nature of the business whiih ho 
conducted and managed on behalf of rlie 
defendant in Kangoon. 

Their Lordships desire to refer .slioitly 
to the principal provisions of the [iower 
directly bearing on the question raised in the 
case. After setting out that he was for- 
merly carrying on the business of “ bankers 
and money-lenders in Rangoon ” in co- 
partnership with two other persons, and 
that owing to the death of one partner and 
the retir(.mcnt of the other, he was iIjcu 
solely carrying on the same business ” 
under the style of A, R. L. (Uictty, and that 
-L desirous of appointing Ramaswamy 
C'hetty as his attorney for the general 
management of his said business, the 
defendant (Lutchmanan Clietty) proceeds 
to state the duties with wdiich he charges 

the agent and the powers he entrusts him 
with ; — 

To transact, conduct, and tnanago all and 
0 Very or any of tho affairs, concerns, matters, 
and thintza in which I. the said A. K. L. J.aGh- 
>nanan Chetty, now am or hereafter may in 
any wiso int«rcsl«d and concerned, an<l for that 
purpose to use or sign my name to all an<l every 
***u^!'^ documents or document wTitincs or writing 
tw To borrow monoy from any ban!< 

... or firms, person or ^x^rKuti.^, cither 

without pledge of 8<Kuritics for moneys 

m***^^^^ Various persons.” 

be authority to borrow is given in 
exp icit and the broadest terms, “ cither 
,''fithout pledge of the securities ” 

ged With the agent by con.stituenfs for 

iHoncys advanced to them. 

The power then goes on to declare 

Bign, accept, endorse, nofioti- 
ft.o, and transfer all and ©very or any Bills of 


Kxchango, Promui.sory Noles, Hunilics, Cheques, 
Drafts, Bills of Lading and all and cTcry other 
Ji0‘’otiablo securities Avhatscevcr to wliich inv 
sif-’naturc or entlorsenient may be required or 
«hich my said attorney may in his absolute 
discretion think fit, to make, draw, .sign, accept, 
endoi-so, negotiate and tran.sft r in my nano and 
<ui inv I elic-If." 

It is to be borne in mind that the defen- 
dant’s business was a general money- 
lending biisines.s, in the course of which 
he financed both C'hetties and non-Chettiea. 
The agent Iiad express authority to borrow. 
For what purpose ? To lend to others. 
It was an essential incident of the bnsiness ; 
and tho authority to l)orrow implied an 
authority to pledge the credit of the firm 
for the 'purpose of obtaining or securing 
advances from others to constituents. It 
was a matter of convenience that, instead 
of receiving the money directly himself and 
lending it to the l)orrower, he authorized 
the lender, in this cose the bonk, on the 
pledge of the firm'.s credit, to advance the 
money to tlie I)orrower, 

Applying to the power in the pieseiit 
case the conon of construction laid down in 
Brijcint. Pou'i!^ wad Brijcnt, Ld. v. Bamim. 
du Pen pie ( 1 ) riz- 

*• that wIhtc an act purporting to bo <lono under 
a TJOWor.of-attorn'‘y is chall' uutil a.s being in 
cX(c.<».'i of tho aulliorily conhrr.d by the powu , 
it is nocei»sorv toshow that on a fair (onstnu 
tion of tlio whole instrument tho authority in 
oucstion is to l>o found within tho four corDd. ol 
tho instrurmnt. either in express terms ov M 
)if( c ;;sarv iluj !ieaG(>n.'’ 

their Lordships condder tliat the anthority 
to enter into transactions of the nature in 
dispute is to be found in the docament 
itself by neces.sary implication from the 
nature of the business, with the general 
management of which the agent was en- 
trusted. Witliout such authority it would 
hardlv have been possible to carry on the 
business of a money-lender and financier. 

It is clear from the facts proved in the 
case that for three years it wa.s accepted, 
and bu-dness was transacted on the basis, 
that tho agent wns invented wit )i 
ritv in that behalf. For between May VJOo 
and May 1U08 Chockahngain entered into 
twentv-threc identical transactions without, 
30 far'as appears on the record, any qne,stjon 
being raised that they were in exce«.s of his 
authority. Be.side.s, there i.s evidenco that 
among these f'hetty money-lending hriiii.:. 

1.1^3.11-2 l,J.P.U 

W.R. fOO-fiS L.T. 
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it is the practice for the agent to pledge 
the credit of the principal in this manner. 

It was urged on behalf of the defendant 
that it was not shown he had received anv 
benefit from the transaction in question. 
Their Lordships think that if autliority is 
established the mere fact that the principal 
did not receive anv benefit <loes not rid him 

I • 

'of his liabilitv- But it is to be observed 
thal tlic case of the j)laintiff Bank was that 
tile defendant's books of accounts would 
show recci]>t of commission on the trans- 
action. It called unon the defendant to 

( 

))rodncc those books, which he failed to 
do; nor was (Ihockalingam called to siqiport 
his allegation in respect of the non-reccipt 
of cornini.ssion. 

Their Lordships are of opinion that, the 
decree of the Chief ( ‘ourr should be set aside, 
and that of Robinson J. should bo rostorod. 
The re.spondents must pay the costs of this 
«a.ppeal and of the appeal in the Chief Couit. 

And their I^ordships will hnmblv advise 
His INrajcaty aecordlngly. 

T). D. .ip peal allowed. 

Sohciioe.'i Joi the .IppelJant.— ATnoiiid Sc 
Son. 

Solicitors foi' the RcspoiiAent-s . — Branuall 
.and White. 

* ■■*'A.LR. 1915 Privy Council. 

(Fito.M Madras) 

15th March 1915. 

Lords Dunedin and Shaw, 

Sir George Far well, Sir John Edge 
AND Mr. Ameer Ali. 

V, Venkalanarayana Pillui — Plaintift’ — 
Appellant. 

V. 

SubbdfTimal and atiother — Defendants — 
Respondents. 

♦*(a) Civil P. C., O. 22, li. S~Iiindu Law— 
Suit by presumptive reversioner to challenge adop- 
tion by widoxo—Plaintiff dying— Xext presumptive 

reversioner can continue the suit — Hindu Law 

Adoption — Suit by reversioner. 

If, in a suit to obtain a declaration that the 
adoption of a certain person by a Hindu widow 
is invalid and does not affect tho reversionary 
interest of the plaintiff reversioner, the plaintiff 
who is tho njxt presumptive reversioner dies, the 
next presumptive reversioner can apply to 
continue tho suit as legal ropresontativo of* tho 
<lecoasod plaintiff. rp. 125,0.2, P. 126; 0. 1 .] 

fhero is nothing to preclude a remote rever- 
sioner from joining or asking to bo joined in the 
action brought by the presumptive reversioner, 
obtaining the conduct of the suit on proof 
•of lackjs on the part of the plaintiff or collusion 


between him and the widow or other female whose 
acts are impugned. It is the common injury to 
f ho reversionary rights which ontitles the rever- 
sioners to sue. Apart, therefore, from the question 
whether ‘‘the next presumable heir” is “tho 
1 ;gal representative ” of tho dccoased presumptive 
reversioner, there remains tho outstanding fact 
>>f identity of interest on the part of tho general 
body of reversionors, near and remote, to got rid 
of the transaction which they regard as destructive 
of their riglit.s, and therefor© on the- death of 
•plaintiff presumptive revcrcioner, the next pre- 
emptive rover.sionor has a right to continue tlic 

[P. 12G, C. 2.] 

Under 0. 1, II. I, th? contingent reversioners 
may bo joined as plaintiff in tho presumptivo 
rovor.sionor s .suit. TIi-? right to relief on the part 
of tho r-tversion'Ts exists s?voral)y in order of 
ucccs.sion, and urisis out of one and same trau- 
actiiin impugn (1 as invalid and not binding 
o'.'ainst them as a body; and the disj)utc involves 
i common question of law, viz., tho validity- or 
invalidity of the act challenged as incom|X;tently 
done. If the contingent reversioners may be joined 
as plaintiff; in the jircsumptivo loverHioner’s 
action, it follow.s tliat on his death tho “next 
presumable reversioner” is entitled to continue 
the suit begun by him. [P. 127, C. l.J 

**(6) Limitation Art, Arts. llHund 125— Suits 
ifithin both Articles ct>nten(pla(e danger to inheri- 
tance common to reversioners though they are 
'lijfcreni from each other in other rcspec.ts-~Liinita^ 
lion Act, Art. 12-5. 

Under the Hindu Law the death of the female- 
owner opens the inheritance to tho reversioners, 
and the one most nearly related at tho time to 
tho la.st full owner becomes entitled to possession. 

In lier lifetime, liowovcr, che reversionary right is 
a mcro pos.sibility or spes successionis. But this 
possibility is common to them all, for it cannot 
bo predicated who would he tho nearest rever- 
sioner at tho time of her death. Tho Indian Law, 
however, permits the institution of suits in tho 
lifetime of the female ouner for a declaration 
that an adoption made by her is not valid, or an 
alienation effected by her is not binding, against 
the inheritance. The two articles of the Indian 
Limitation Act {0 of 1908) which deal with these 
two clas.sos of suits differ widely in their language, 

Art, 1 18, Sch. 1, contains no restriction as to the 
person cntitl-d to sue ; whilst in Art. 125 the suit 
is contemplated to be by the person “ who, if the 
female died at the date of instituting the suit, 
would be entitled to possession,” but it does not 
follow from those words that the suit brought in 
tho latter case by the nearest reversioner is for 
his personal benefit, for the object is to remove 
a common apprehended injury to the interwts of 
all tho reversioners, presumptive and contingeM 
alike. Of course, the two classes of suits covered 
by these two articles are distinct in their scop© and 
character; ono relates to status and involves the 
adjudication of a right iyi rem ; the other raises a 
question of mere ju-stifiable necessity. But m 
both “ the right to sue ” is based on tho danger 
to the inheritance common to all tho reversioners 
which arises from the nature of their rights. 

[P. 1"^ 0. 2-] 

Robert- Pinlay and Dube — for AppeWk®^* 

De Gruythcr and Broun — for Respond- 
ents. 
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Mr. Ameer Ali. — "THo (lue^tion for their 
Lordships’ decision arises upon a petition 
for substitution of the petitioner in place 
of the deceased appellant Vcnkatanarayana. 
who has died since the filing of his ap[)oal 
to His Majesty in Council. 

Venkatanarayana brought a suit, on the 
29th of July 1907, in the High Court of 
.Madras in its ordinary civil jurisdiction to 
obtain a declaration that the adoption of 
the second defendant by Subbammal, the 
first defendant, was invalid, and did not 
affect his (Veiikatanar.iyona’s) reversionary 
interest in the ancestral estate of one 
Vcnkalakrishna. deceased. Subbammal. in 
her answer, alleged that the adoption which 
the plaintiff sought to sot aside was made by 
her under the authority of her husband, 
given under a will. The plaintiff, on the 
other hand, contended that the authority 
so given was revoked by a subsequent will. 
The Courts in India have held on the con- 
struction of this document that it did not 
amount to a revocation. Venkatanarayana, 
after the decision of the High Court in its 
appellate jurisdiction dismissing his suit, 
applied for the usual certificate to appeal 
to His Majesty in Council, which wa.s duly 
granted, and an appeal was filed and was 
pending when be died on tlie 19th of 
November 1913. 

The petitioner Kuppusami Pillay applies 
to be substituted in the place of the 
deceased appellant and for an order for 
reViVor of the appeal and for leave to 
prosecute it "in the usual way.” He 
alleges that Venkatanarayana in his 
lifetime was a member of a joint undivided 
Hindu family consisting of himself, two 
sons, and two grandsons, one of whom was 
the petitioner ; and that he was now the 
sole sumving member thereof, and entitled 
to the reversionary interest in Venkata- 
krishna rt ancestral properties. 

The application is opposed on tlie ground 
that, as the petitioner is nob the legal 

of Venkatnarayana in respect 
of the reversionary right claimed by him 
0 the estate of Venkatakrisbna, he cannot 
)e substituted in place of the deceased 
•-ppeliant. It is contended on the autho- 
\f certain decisions of the High Court of 

where a transaction by a 
female taking a limited estate in 

e inheritance of the last male owner is 
impugned by the next or presumptive 
reversioner as invalid and beyond her 


competency, any adjudication against him 
does not operate as res jn>licala against 
the contingent reversioners, and cou-se- 
quently on the deatli of tlie presump- 
tive reversioner the others luvve each, in 
order of succession, a separate right of suit, 
and cannot claim to prosecute an action 
brought by tlie deceased reversioner as 
they do not derive their riglit through 

111 m. 

Tlioir Lordsliips think this argument 
proceeds on an obvious fallacy. Under the 
Hindu Law the death of tl»e female owner 
opens the inheritance to the reversioners, 
and the one most nearly related at the time 
to the last full owner becomes entitled to 
possession. In Iier lifetime, liowever, the 
reversionary right is a mere pos.sibility or 
sjies successions. Hut this possibility is 
common to them all. for it cannot be predi- 
cated who would be the near<‘st reversioner 
at the time of her deatli. The Indian 
Law, liowever, permits the institution of 
suits in the lifetime of the female owner for a 
declaration that an adoption made by lier 
is not valid, or an alienation effected by hci 
is not binding, against the inheritance. The 
two articles of the Indian Limitation Act 
(9 of 1908) w'hich deal with these two cla.sscs 
of suits differ widely in their language,! 
article 118, Schedule 1, contains no restric-l 
tion as to the person entitled to sue ; whi^.stj 
in article 125 the suit i.s contemplated to be 
by the person ” who, if the female died at| 
the date of instituting the suit, would be' 
entitled to pos.scssion.” But it does not' 
follow from these words that the suit brought 
in the latter case by the nearest reversioner 
is for his personal benefit, for the object is 
to remove a common apprehended injury to 
the interests of all biio reversioners, presump- 
tive and contingent alike. Of course, the 

two classes of suits covered by these two 

* 

articles arc distinct in their scope and 
character ; one relates to statu.s and involves 
the adjudication of a right in rem ; the other 
raises a quc,stion of mere justifiable necessity. 
But in both “the riglit to sue” is based 
on the danger to the inheritance common 
to all the reversioners which arises from tJie^ 
nature of their rights. 

In the present case Venkatanarayana 
sued for a declaration that the adoption of 
the second defendant was invalid. pSuch a 
suit brought by die presumptive reversioner 
is in a representative capacity and on 
behalf of all the reversioners. The act* 
complained of is to tlicir common detriment^ 


i'l? 


VKVK.vrANARAYANA V. SuBB UDrAL (AIr. Ameeb Alt) PrJvy Council 1915 


Just as tKe relief sought is for their oomiuoii 
benefit. On the death, therefore, of the 
presnitiptive reversioucr tlui next presinna- 
ble reversioner would clearly be entitled to 
continue the acHon instituted by the deceas- 
ed plaintilt. unless tlier^ is anything! in the 
Procedure Law of India 'to proolirde him 
from so doine. 

The Madras High t'ourt lias drawn n 
distinction between a suit brought to 
challeogc an adoption and oue to "declare 
au alienation by a qualified owner as not 
‘binding beyond the lifetime of the alienor. 
In the first class of cases it has Iteen recog- 
nised^ that tiie presumptive reversioner^s 
suit is in a repre^eutarive character ; in 
the other, however, chiedy on the ground 
that the adjudication relating to an alie- 
nation in the suit of the prcsum[)tive 
reversioner does not operate as /c-r judicata 
against the contingent reversioners, it has 
been lield that they have no riglit to conti- 
nue an action brought by him. Although, 
no doubt, as their Lordship.s have already 
remarked, there is great difference in the 
character of tlie two classes of suits, the 
position of the plaintiffs in both instances 
when closely examined will be found, so 
far as the point for decision is concerned to 
be the same. The test of rc? judicata 
applied by the Madras High Court seems, 
therefore, to be irrelevant to the inquiry 
whether the petitioner is entitled to conti- 
Jiue the action commenced by his grand- 
father. 

^ ^at has to be considered is whether 
■the right to sue,*' in the words of the 
statute, survives ” and if it does, who can 
continue the action to obtain the relief 
that is sought 1 


tho person who would succeed if the widow were 
to die at that moment.” 

But in laying down this broad rule their 
Lordships pointed out in clear terms that 
under certain circumstances the “next 
presumable reversioner would be entitled 
to sue.” 

There is nothing to preclude a remote, 
reversioner from joining or asking to bej 
joined in the action brought by the presnmp-i 
tivm reversioner, or even obtaining the! 
conduct of the suit on proof of laches on: 
the part of the plaintiff or collusion between; 
liim and the widow or other female whose,' 
acts are impugned. It is the comraon‘ 
injury to the reversionary rights which' 
entitles the reversioners to sue. Apart, ^ 
therefore, from the question “ whether; 
the nc.xt presumable heir” is “the legal, 
representative ” of the deceased presump-j 
tive reversioner, there remains the out-] 
standing fact of identity of interest onj 
the part of the general body of reversioners,! 
near and remote, to get rid of the trans-l 
action which ♦iiey regard as destructive of 
their rights. 

Rule 1, Order 22, in the new Civil Proce- 
dure Code of India (Act V of 1908), whiob 
corrasponds with section 361 of Act 14 
of 1832, declares that “ the death of a plain- 
tiff or defendant shall not cause the suit to 
abate if the right to sue survives.” Rule 3. 
clause 1, provdes that — 

“ Where ono of two or moro plaintiff} dies and 
tho riijht, to 8Uo doo not aurvivo to tho su'^vivlng 
plain'iff or plain*ff>} alom.orasole plaintiff or sole 
surviving plaintiff dies and tho right to sue survives, 
tho Court, on an application made in that behalf, 
shall oa’isoths logal represemtativo of the deceased 
pl.iin‘ifif to bo made a party and shall proceed 
with the aiiit.” 


For the purposes of this application it 
must be assumed that the facts stated in 
the petition, which their Lordships note are 
not controverted, are true, and that Venkata- 
narayana was the nearest reversioner when 
he brought his suit, and that the present 
petitioner was at the time only a contincrent 
reversioner. In Rani Anan/l Kunaar v 
The OouH of Wards (1) thi.s Board gave 
expression to the principles applicable 
to suit by reversioners to impugn the vali- 
dity of transactions by Hindu females. 
They said that : — 


Ah a 2 i>m>ral ruin, anch suite muni be br< 
by th- or.>siirnn».iv^ rov>rfl)on«r. thaf. is to ^a 

B8I=4 Sar. 195 (P.C.) 


TJie words “ legal representative ” have 
for the first time been defined in sub-secti >n 
11, section 2, of Act V of 1908, whiob run« 
thus : — 

“ Legal representative mean.s a p?raon who In 
law Dpreaenta tho estate of a deceased person, 
and includes any person who intermeddles with 
the ostato of the deceased and whore a party sues 
or is sued in a representative character the person 
on whom tho estate devolves on the death of th-'* 
partv so suing or sued.” 

Sub-section 11 was embodied in Act V 
of 1908 with the object of putting in the 
statutory language the results of the deci- 
sions of the Indian tribunals on the meaning 
of tho words “ legal representative but 
it is not clearly worded and has already 
been the subject of criticism by at least one 
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of the High Courts in India. The phraseo- 
logj^ of sub-sectiou 11, in their Lordships' 
opinion, is fairly open to the contention 
that the suit was brought by the deceased 
plaintiff as representing, in his reversionary 
right, the estate of the last male owner, and 
that on hii deitn such r.ght devolved on 
the pct tioner. They tUiiiK, how-ver, tlia* 
liis right to be substitute! in place of the 
de.'eased appellant rests on a broader 
ground. 

Rule I, Order 1, of Act V of 1908, which 
brings the Indian practice into line with the 
English rule, provides as follows : — 

“ All persons may bo joined in om- suit as plain- 
tiffs in whom any right to re lief in respect of, or 
arising out of the same act or transaction, or 
series of acts or transactions, is allegcrl to exist, 
whether jointly, BoVerally, or in the alfornativc, 
whore if such persons brought sopurutr suits, any 
common qu-istion 4)f law or fact wo iM ari o.’* 

It seems to their Lordships that 
under this rule the contingent reversioners 
may be joined a.s plaintiffs in the presump- 
tive reversioner's suit. The right to relief 
on the part of the reversioners exists seve- 
rally in order of succession, and arises out of 
one and the same transaction impugned 
as invalid and not binding against them 
as a body ; and the dispute involves a 
common question of law, viz.y the validity 
of the act challenged as incompetently 
done. If the contingent reversioners may 
be joined as plaintiffs in the presumptive 
reversioner’s action, it follow's that on his 
death the next presumable reversioner” 
IB entitled to continue the suit begun by 
him. Their Lordships are of opinion that 
in thi.s case the right to .sue survives, and 
that the petitioner is clearly entltl^ to 
the order asked for. The costs of this 
application will be costs in the appeal. 

Application (jranted. 

Solidlor Jot Petitioner. — John Josselyn. 

Solicitor for Respondertl . — Douglas Grant. 
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(a) Partnership — Ceylon-— henr rclatlvy to pari- 
,icrsh'^p—A partnership ayrrrnicnt runnol he promt 
by parol Ust^mony oiviny to the. proi isi^rns {nS.2J, 
of Ordinance \ ll of 1840 in av action for actcnint'^ 
aflzr dissolution and the same arc vr,l o/firted hy 
Ordinance XXII of ISOO vhkh enact, d that /.’/ gl i'h 
law of partnership applied to Ceylon. 

From 18SS, the ap|Kllaiit, and CliavJcs Jfdi'v 
Pate whose legal personal icprcPcntotiY<B me iJio 
respondents with two others not partii r to t Uv pro- 
•codings traded togethor in a co.xclilng oumuc.ss 
with Q capital exceeding £100. The business, 
whithwas a de. facto parlnorsliin, enino to on t nd 
in 1003. There wore no arti< k s of parfntrsliip or 
agreement in writing. (.Miark-.s Henry late liuod 
f jr partner.^ihjp account.s as on a dissolution. 

By Ceylon Ordinance VII of ISIO, 8. 21, “No 
promise, contract, barg.iin or agreement, unless 
it be in v.Titing and signed by tlm party nuiKing 
the same, or by some ptwson 1 heu to' lawfully 
uuthorisod by liim or her, shall be of foixc or av.nil 

in law for any of the following puropacR: 

i4) for establishing a parlncrshij) whore the i .aj ital 
exceeds flOO ; provided that this shall not li- 
■ onstrued to prevent third parties from suing 
partners, or persons acting os such, and offui ing in 
evid. net: circumstances to prove a paitiu rsliip 
•exist ing between such persons, or to tx lude j arol 
testimony concerning transactions 1»\' or the 
ottl imuil of any account between partners.” 

t 

iiAd : — (I) that (ho .suit was not inaintainaMo in 
the ab.son^c of a contract in writing, and the Ordi- 
inneo XXII of Ihbti which enact. dihal Figlhsli 
law was the law of partnorfiliip In C(!>l(>n toft the 
prior Ordinance VTI of 1 840 wholly nuflllectcd. 

(2) Tim term “ establishing a partnership,” 
do“8 not m.-an merely the establishing of a diapu- 
t;(l right to be a pa tno.- but includes preof of the 
allegation of an agree iiu iit as (ho biwis of the «uit. 
Partnership being cssen' ially a relat.ion n sting in 
.ag'conuuit, the requirememt is a binding rule* of 
ovidonce unless the t ansaction could bo !)rought 
under the provi.so n quires of its rodnring the 
same to w iting. A statute requiring that the 
truth shall bo p-oved by one form of testi- 
mony only and not all available forms should 
not be misconstrued merely bc'caiisc some ImrdHhij) 
may otherwise result in some tn.staoc cs. 

* (l>) Practice — Precedents — Lony series of deci- 
nons should be set aside if they are miscnnstn.inff 
ruli of evidence ni an e/wcinient to the effect tl c.1 
cyjrtementH are to be proved only when in writing, 
sin e this would vot be one of the eases where in- 
iift'.rale error if left undisturbed because titles and 
Irnnsaclious have been founded on it. 

Notwithstanding t\to fact lliat tho current of 
authority of conBidorabJo standing placod a wrong 
in‘crprotation. inVotor.ato error shouM bo rectified 
where titlos aii'l transaclions aro not like ly to have 
b-’cn found»:il in caecs of parol agrccim nts and n<> 
iiardship is involv.-d in I.-aving parlu s to tuho the 
•onscq ion' es of dib'^ogardln-.' so Hiuifl' and ordi- 
oarv a formalit}' %vhicli 1). <’. Kandy, No. 5l*, 5»i8 
I 1871) Vanderstra^cn, Hh). ovcrnih.cl. 

Jirle Richard.^ (for Norwan Crauj, serving 
*ciih I/is MajeMtj $ Forces), and Van Breda - 
for the Appellant. 
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P. (). L<iu'rc>>cc, Dornhot>>l. H. A. Hind 
(Joy J. iV. BacJianrih, .<!en'infi His 

ForceA- and for the 

Respondent^. 

Lord Sumner- - From the beginning of 
i8l)8 Artluir John Pate, now appellant, 
Charles Henry Pate, wliosc legal personal 
I'cpresentatives are now respondents to 
thi-: appeal, and Heorge William White 
.ukI Charles HcClay, both now dead and 
strangers to tin se proceedings, traded 
together in a coaching business between 
Hatalc and Jaffna and between Dainboola 
and Trincomalee. They had no articles of 
partnership. There was no agreement in 
writing or written memorandum of the 
iiargain subsisting between them. Their 
capital exceeded £100. Disputes presently 
arose, and there has been much contro- 
versy about them. In one way or another 
their partnershir?— for such de facto it was — 
had come to an end before December 1903, 
when Charles Henry Pate began the present 
suit, making Arthur John Pate the principal 
defendant. 

The plaint alleged that there was an 
agreement of partnership, carried out by 
contributions of capital and by joint trading, 
and alleged also its ultimate dissolution. 
It .stated that no accotint had been taken or 
settled, and prayed a decree for partnership 
accounts, with payment of such sums as 
might be found due and other suitable 
relief. 

The an.swer took the objection in liminp 
that the partnership agreement was not 
proved by any writing in accordance with 
Ordinance VII of 1840, S. 21. The action 
went to trial. It was held to be maintaina- 
ble, and the ruling was sustained on appeal. 
This was in July 1907. Inquiries were 
directed, and further proceedings and 
appeals took place till, in December, 1911, 
the Supreme Court disposed of the last of 
them, and judgment went against the now 
appellant for some Ks. 40,000. 

The respondents’ Counsel drew their 
Lordships’ attention to the fact that the 
Supreme Court of Ceylon disposed of the 
objection based on Ordinance A^II of 1840 
as long ago as 1907, while leave to appeal to 
their Lordships* Board was only granted 
in 1912, It was suggested that after such 
an interval of time their TiOrdships might 
well decline to entertain what was called 
a mere technical objection. The point 
had been argued when the Supreme Court 


granted leave to appeal, and the Court, 
following prior decisions in Ceylon, held 
that the decree, which declared the exist- 
ence of a partnership, was not appealable 
till the taking of accounts had shown 
whether or not an amount of Rs. 5,000 or 
more was involved, as provided in R. 1 (a) 
of the Rules scheduled to Ordinance XXXI 
of 1900. The appellant’s case did not 
raise this point ; and, as their Lordships are 
of opinion that it is not an objection of 
wduch their Lordships would take notice 
motu propria, no further observation need 
bo made upon it. 

Ordinance XXIT of 1866 enacted that 
English law is the law of partnership in 
Ceylon, but this in no way enlarged or 
diminished the prior Ordinance VII of 1840. 
When that Ordinance has been construed, 
no Court can proceed to modify its effect 
or restrict its application. 

It is de.scribed as an Ordinance to provide 
more effectually for the prevention of fraud 
and perjuries. Its object is effected by 
requiring certain kinds of transactions to 
be proved by writing, not by limiting the 
competency of persons, or by prohibiting 
or penalising their acts, or by avoiding 
certain classes of transactions. After a 
code of formalities for the execution and 
attestation of wills and sundry deeds and 
other instruments in twenty sections, it 
proceeds in s. 21 to what is plainly and 
evidentially provision with regard to certain 
legal proceedings. It enacts that no 

. . . . agreement, unless it be in writing 

and signed by the party making the same, 

, . shall be of force or avail in law 

for any of the following purposes.” The 
fir.st three purposes are : first charging any 
one with another’s debt or default, secondlff 
pledging moveable property without deli- 
very, and thirdly sale of moveables without 
either delivery or some payment. The 
foxirth is ” for establishing a partnership 
where the capital exceeds one hundred 
pounds.” 

To this there is a proviso : 

“Provided that this shall not be construed to 
prevent third parties from suing partners, or 
persons acting as such, and offering in evidence 
circumstances to prove a partnership existing 
between such persons, or to exclude parol testi- 
mony concerning transactions by or the settlement 
of any account between partners.” 

But for the use of the word **establishing*^ 
as to the purpose, and of the word ** prove ^ 
in the proviso, it could hardly be doubted 
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that “ establishing ” means “ establishing 
by proof qoram judice. The significance 
of a change of term as importing change of 
substance, though material, may easily be 
exaggerated. If at the end of the trial the 
Judge had said to the plaintiff, you 
cannot succeed unless you establish a 
partnership, and on the evidence you have 
estsAblished none,” the mere expression 
would have been perfectly correct. In 
their Lordships’ opinion the words ‘ fnr 
establishing a pnrtnerstip ’* clearly apply 
to the present case, which was founded on 
the allegation ot an agreement, not expressed 
in any writing, of which parol CAidence w'as 
adduced for the purpose of establishing a 
partnership as the basis ot the suit. This 
agreement, in their opinion, was of no 
force, and did not avail in law unless it 
could be brought within the provi.so. They 
are unable to accept tbe .somewhat unpracti- 
cal contention that establishing ” here 
specially refers to cases (if such there be) 
where the plaintiff seeks to establish his 
disputed right to be a partner, and not to 
cases where the parties have acted as if 
they were partners in fact and some dispute 
has arisen as to their partnership rights or 
property i;?<^cr re. It is true that the 
Ordinance says “no ... . agree- 
lUent shall be of force,” and not “ no evi- 
dence of an agreement shall be of force,” 
but this appears to be a mere verbal distinc- 
tion. In what sense could an agreement 
be of force for establishing a partnership, 
which would effectually distinguish the 
agreement from the record or evidence of 
that agreement 1 It is said that a partner- 
ship which exists in fact, and a fortiori 
a partnership which has existed in fact and 
has been determined, needs no “ establish- 
ing,” a term only appropriate to that which 
exists exclusively in promise and not in 
performance. Again, this is only a play 

upon words. Partnership is essentially 
a relation resting in agreement. That 
a^eement may be proved or established 
(if there be no evidentiary law to tbe con- 
^fary) by proof of an express agreement, 
written or unwritten, or by proof of such 
acting as raises the inference of an implied 
agreement ; but a partnership, whether in 
course of performance or wholly spent, is 
still a matter of agreement, though of agree- 
uient coupled with something more. If 
agreement once be negatived, there is no 
partnership at all. However the matter 
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may stand where an existing or past partner- 
ship is admitted, it is equally necessary to 
“ establish ’ the agreement upon issue 
joined in that regard, whether the partner- 
ship alleged to be agreed is, or W’as, or is to 
be. Tbe requirement is evidently a binding 
rule of evidence in Courts of law'. As all 
parties to the suit had been (h facto partners, 
or were the legal personal representatives 
of such persons sued as such, only the last 
line of the proviso need be con.sidered. 
The question is whether the present is a 
case of “ parol testimony concerning trans- 
actions by ” partners, or concerning ‘‘ the 
settlement of any account between partners.” 

Their Lordships think that the answer 
must be in the negative. Where the 
transaction of which proof is tendered 
would be irrelevant if it were not that it is a 
transaction by a partner, proof of it is 
testimony lor establishing a partnership, 
and if that be not established the proof of 
the transaction is immaterial. If parol 
testimony can always be given concerning 
transactions by partners, it is not easy to 
see what the cases are in which a writing 
signed by the party is requisite. Again, 
if the settlement ol any account between 
partners means simply a claim upon an 
account stated, it does not matter whether 
tbe parties to it have been partners or have 
not. If there is to be any relevancy in the 
wi-rds *' between partners,” it must be 
because claims for a partnership account, 
where the partnership is neither admitted 
nor established, are not within the proviso. 
Thus, just as a third party seeking to make 
A and B liable to him as partners may give 
circumstantial proof of their partnersliip, 
so, as soon as a partnership agreement has 
been duly established by writing, parol 
testimony of tbe partners’ transactions and 
settlements of account may be given with- 
out further documentarv evidence. 

It may be that such an interpretation win 
restrict the application of the proriso to 
cases which are limited in extent and of 
infrequent occurrence. Still, on the whole, 
if the law requires certain classes of agree- 
ment to be recorded in or evidenced by 
writing in order to prevent fraud and per- 
jury, the smaller the area of an exceptive 
proviso, the more emphatic is the safe- 
guard agaiD.«t the commission of these 
offentes. It is plain that tbe words ‘ for 
establishing a partnership,” refer to proof 
of a partnership generally, for otherwise the 


1915 


PWvy Council A. J. Pate v. W. C, Pate (Lord Sumner) 


first, biancb »;«f the proviso would not be an 
exceptive proviso, at all. but a mere un- 
uecessaiy earning. The first branch of 
the pio'.'iso refers to the case of strangers 
to a partnership who desire to prove its 
existence : tlie second deals with certain 
matters arising in proceedings between 
est a b li s h t a } . r t n er s . 


It wa- urged upon their Lordships that, 
in accordance with a current of authoritv 
in Oevlon. now of considerable standins. a 
different inrerpreTation should be placed 
on tht- words of this section. In 1871. 
it was decided in an anonymous case (D. C. 
Kandy.No. 52. 56^^ (1)) that when a partner- 
ship had been terminated, and on balance 
of account one partner claimed a sum to be 
due to him from another, he might prove 
his claim by parol evidence under this 


proxTso. ‘well with regard to the fact 
that a partnership had existed as with 
regard to the balance due.” The reason 
for this decision is not clear. The Court 
distinguishes such a case from one in which a 
partnership has to be established.” by 
de-scribing the latter as a case “ where a 
man seeks tu compel another to act as his 
partner ’ — a description which is very 
obscure. This case has been followed in 
CeyloD ever since, often with expressed 
reluctance, and latterly always on the 
grounds that the decision is binding. Thus 
in Sawenna Chetty v. Kawenna Oketty 
(2) Chief Justice Burnside expressed his 
doubts of It. and in Bawa v. Mohamado 
Oassim (3) Dias, J. supports the case on a 
supposed distinction between executory 
contracts of partnership and contracts 
which have been partly executed. Later 
decisions treat the point as ruled bv the 
case m Vanderstraaten. namelv Mendis v 
Pms (1). Though Burnside, C..7. dissented j 
Suva V. Nelson (5) and AnnaTJuilai Chetty v 
SJmmI (6) ; Silva v. Sdra (7) ; Kanappa 
Chetty V. Walathappa Chetty (8) ; Sir.yho 
Appu V. Amara<>uriya ; and two later 
decisions, unreported, of which certified 
shorthand notes of the judgments were 
produced to their Lordships. 


(1) 

( 2 ) 

(3) 

{•t) 

( 5 ) 

( 6 ) 

(7) 

( 8 ) 
< 9 ) 


.1871] Vanderstraaten, 195. 
.1884] 6 Sup, ot. circular, 119. 
1 Ceylon L. R. 53. 

1 Ceylon L. R. 98. 

1 Browne, 75. 

1 Browne, 37. 

6 New L.R. 92=3 Browne, 136. 

7 New L.R. 339. 

1 Weerekoon, 78. 


With all respect to the learned Judges 
who so read the Ordinance in 1871, their 
Lordships not only think that their decision 
was erroneous, but also that even after the 
interval of forty-four years it ought to be 
overruled. The present is not one of those 
cases in which inveterate error is left un- 
disturbed because titles and transactions 
have been founded on it which it would be 
unjust to disturb. There can be few part- 
nerships in Ceylon, still in operation or 
unliquidated, in which writing has been 
dispensed with on the faith of these deci- 
sions. If parties choose to disregard so 
ordinary and so simple a formality as the 
Ordinance requires, there is no hardship 
in lea\ring them to take the consequences, 
nor is it in any case sound to misconstrue 
a statute for fear that in particular instances 
some hardship may result. That is a 
matter for the Legislature, not for the 
Courts. ^Vheneve^ the law enacts that the 
truth shall be proved by one form of testi- 
mony only, and not by all adrrissible and 
available forms, there is peril of doing 
particular injustice for the sake of some 
general good, and even of enabling some 
rogue to cloak his fraud by taking advantage 
of a statutory prescription the policy of 
which was thfe prevention of fraud. This 
the Legislature must be taken to have 
weighed before enacting the Ordinance. 
All that remains for judicial determination 
is its true meaning. 

This decision has made it unnecessary to 
pursue the issues of fact which were investi- 
gated by the Courts below. Their Lord- 
ships will humbly ad\nse His Majesty that 
the appeal should be allowed with costs 
here and below, and that judgment should 
be entered for the defendants in the action. 

T.A.R. Appeal allowed. 

Solicitors for Appellant — 0. A. Cslyey, 

Solicitors for Respondent — Clarke, Rawlins 
& Co. 
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1915 Privy Council. 

{From Southern Nigeria ) 

9th February 1915. 

Lord Shaw of Dunfermline, 
Lord Parker of Waddington. and 

4 

Lord Sumner. 


Attorney-General of Southern Nigeria — 
.Appellant. 

V. 

John Holt and Company (Liverpool)y 
.Limited and othern — Respondentia. 

(and cross appeal) 

Attorney-General of Southern yigeria — 
Appellant. 

V. 


W. B. Macloer and Company aud otkera — 
He^spondents. 

On Appeal from tbe Supreme Court oi 
Southern Nigeria. 

* * (a) Riparian Riykis and Southern Xigeria — 
Law of accretion in favour of ripurain ou ners is 
applicable even against the Crown as oivntr of Ike 
.foreshore. Bui it does nut apply to artiftcial rcrla- 
Mation as the law contemplafcs only >u, pr.'crptibh 
alluvion accretions — Alluvion. 


The respondents were in occupation of lands on 
the shore of the island of Lavos as riparian owners, 
and carried on btLsiness ua African merchants. 
The lands had ori|»inaIly been grant^i-d by native 
Kings to tho prcdoccs.sors-in-titIe of the respond- 
ents who in and after 18(51 obtained crown grants, 
which described the lands as l)eing bounded by tbe 
-sea, but neither expressly nor impliedly included 
the foreshore within thoir scope. About 18C0 a 
wharf and two piers had been built on tlie foreshore 
-and subsequent to tho crown grants the respondents 
had carried out various w'orks on the foreshore 
to prevent the serious inroad and ravages of tidal 
•erosion. Owing to these measures, a strip of land 
which hod been high water mark had been reclaimed 
on which the respondents had built stores and sheds 
and those togothor with tho lands granted and the 
piers and wharf ha<l boon used for a period rang- 
ing from thirty to fifty years for the purposes of 
their business and be<m in their exclusive posses- 

Government of tho island of Lagos 
had knowledge of the reclamation and building 
upon and uao of the land so rdclaimed ; — 


Beld’. — (1) Thouirh tho erant contained specific 
moasuremonts, as tho de facto boundary was the 
sea. the ordinary doctrine of accretion or derelic- 
tion would apply being founded upon tho general 
security of landholders and general advantage. 


Oiiy of London Tax Comm'. asioners v. Central 
London Railway -Beieired to. [P. 136, C. 1.] 

(2) The ono condition for the operation of 
0 rul® ig that tho accretion should bo natural 
and so^ slow and gradual as to bo in a practical 
Moruu impercoptibie in its course and process 
ana not imporceptiblo after a long lapse of time. 
AUamep-Oeneral v. Chambers — Itofcrrcd to. 

[P J.?6, C.2.] 


(3) The principle of the lau of accretion 
which is settled as between subject and subject 
is equally applicable to tU reJatidus i.otwucn the 
subject and the crown. 

In re Hulland Selby Railway — approved. 

fP. 135, 0. 2.] 

(4) The extension of lands in this ca.so being 
V aused artificially by the execution of roclaniatory 
work and not by natural silting-up the ownership 
thereof vested in the <Town us (.wner of tho fore- 

. . . fP. 13(i, C. 2.] 

(6) Limitation — Prescription as uyamat Govern- 
ment catinot be pUaded on fm sircvyti. of long-con- 
iinued occupatioi. for Uss li.on tin Kyatsttc period 
of CO years 

Subjects cannot plead the benefit of jircseription 
where their occupation i.s. thcuLdi umpiestionably 
Ion*:, not for the requisite period of sixty 3 *ears. 

Attorney-General of Irela-.d v Vundeleur Dis- 
tinguished. [P. [37, 0. 2.] 

(c) Licensc—A Ikttise is presumtd os against 
Government when there >5 a duty cast on U to protect 
land from the intrusion of the sea and the same u 
performed by acts of (he subjects with the knowledge 
■ // the croicn for a long period of tirtit 

In view of the Ortlinanco of 2Stii Mun blS‘)4 which 
ca-st tho duty of protecting land from thn incur- 
sions of the sea on tho crown and the knowledge 
of the crown of the reclamation and tl»c MuljHO(|Ment 
building, an irrevocable license was to lie presumed 
in favour of tho respondents tocrect fi.iildings and 
store goods on the reclaimed land and use It gcne- 
rallyforthe purposes of their business. 

Attorney ‘General v. Tomlin — appioved. 

, [P139, C. 1.] 

(e?) Riparian rights — Riparian r»tjhts of frontage 
owners are not affected by the land ceasing to be sub- 
ject to flow and reflow of the itdt whether due to 
reclamation by the crown, at third party or otherwise. 

The foreshore rights of frontage owners are not 
affected by reclamation of the foreshoro by the 
crown or a third party and the reclamation in this 
case cannot operate as an abandonment of these 
rights over tho land reclairiud. 

Lyon V. Fishmongers Co. 

Marshall v. UU.swat.r St'OK. .\ar,gu(imi <'o . — 
Rden ed to [ P. 139. ( '. 1.] 

* (e) Easement — Extent 

Right of easement includes light to Htorage. 

IP. 137. C. 2.) 

* (/) Alluvion and dilui ion — PighU (f Crown. 

Crown as ownor o.' the sea and foreshore i.s ch- 

titled to land turned into foreshore bv t rosion of 
sea. IP.' 13-J, V. 2.] 

P. 0. Lan^ence, A. 7i. Pemangtmi and 
Whinney — for Appellant; tbe Attorney- 
General. 

Cave, Tomlin and A. T. Miller — for 
Respondents (Appellants upon tbe cross- 
appeals). 

Lord Shaw of Dunfermline. — These arc 
two appeals and two cross-appeals, all 
consolidated, against two judgments pro- 
Donneed by tbe Full Court of the Supreme 
Court of Southern Nigeria on 22nd April 
1911, varying tbe judgment of Osborne, 
C.J., pronounced on Idtb March 19T0. 
For tbe sake of convenience tbe Attorney- 
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General for Southern Nigeria is hereinafter 
referred to as ‘‘ the Crown *’ and the oppo- 
site parties as the respondents/’ 

The proceedings relate to certain lands in 
the district of Glowogbowo, in the island 
ot Lagos, which becan?e a part of the Colonv 
of Southern Nigeria. The lands consist 
of five plots, all of which are situated on the 
shore oi the lagoon. As commerce has 
developed, these lands, and especially the 
frontage thereof to the sea. have become 
of considerable value. They adjoin each 
other ; and in the \ievr which is to be taken 
of these appeals the facts as to the different 
plots may be sufficiently stated as follows : 
The respondent firm of Holt and Company 
were in occupation claiming as freeholders 
of (1 )\Villiam s land and (2) Punklev’s land, 
and as tenants of the executors of the 
Keverend James White, who were the free- 
holders of (3) White’s laud. The respon 
dents Maclver and Company were in the 
occupation of (4) George’s land and (5) 
Johannsen’s land as tenants of the free- 
holders of these respective plots. The whole 
premises were occupied for the purpose of 
the respondents’ respective businesses as 
African merchants. ^ 

In regard to the possession and occupancy 
of the properties, the admitted facts are 
these ; A wharf wa.s built from George’s 
land in or before the year 1859, a pier was 
built from Johannsen’s laud prior to the 
year 1861, and a pier was also built from 
Dunkley’s land soon after that year. The 
respondents, it is further admitted, built 
stores, sheds, and other works at different 
dates upon the land adjoining the waterside, 
and in particular upon not inconsiderable 
poitions of the fiolum of the land in question 
in the case, namely, that which had been 
foreshore, ue., land between high and low 
water marks at ordinary spring tides. 
The respondents and their predecessors 
used the foreshore and land for storage and 
for the purposes of their business ; and the 
wharf and piers already mentioned were 
also used by them in connection with their 
trade. 

While upon the one hand there seems 
little doubt that for about half a century 
continuous use and possession were had — 
of the kind and nature just described — 
and that, as trade developed, additional 
buildings and erections were put upon the 
ground, yet upon the other hand, it is 
admitted that this use and possession 


cannot be established for a period of sixty 
years. 

To complete the general statement of' 
the facts, it may be mentioned that a retain- 
ing wall was built to protect Dunkley’s 
land prior to 1879, and that this retaining, 
wall was continued in front of W’illiam’s 
land in the years 1886-88. Further, as 
was stated on the appeal to the Full Court, 
there was no public right of way over the 
foreshore. In the years 1907. — 1908 the 
Government of the island began the con- 
struction of a public roadalongthe waterside 
of the lagoon. The road was continued over 
the lands in dispute in the present case. 
By this means the five plots belonging' 
to the respondents have been cut off from 
the w’aters of the lagoon, and from their 
wharves and piers. By the construction- 
of the road so made some of the stores, 
buildings, and sheds erected by the res- 
pondents or their predecessors have been 
destroyed, and the use and posses.sion of 
the respondents’ lands have been in an- 
important degree subverted. It became 
accordingly, necessary to defcernnne the- 
nature of the rights of parties so as to settle 
the basis upon which compensation shall be 
made 

The form of proceedin s i.s by way of 
information. It is only necessary to look 
at the prayer of these to observe the startling 
consequences which would result to all the- 
respondents’ properties, should that prayer 
be granted as it stands, for it is prayed 
that a declaration be made of the absolute- 
right of the Crown in the land in dispute, 
and for an injunction and peaceable posses- 
sion. The result of this would be the- 
complete extrusion of the respondents from 
land, foreshore, wharves, and piers. The 
properties themselves, instead of being 
properties abutting on the sea, would be 
separated therefrom by the road to be- 
constructed, and be converted into hinter- 
land. 

Their Lordships are not surprised that the 
advisers of Crown shrank from the conse- 
quences of this sweeping demand. The 
only substantial coucession made, however, 
was that, as to Dunkley’s land and Johann- 
sen’s land, no appeal was presented against 
that portion of the judgment of the Court 
below, which declared that the respondents 
have acquired an easement for a jetty and 
a right of way thereto from these rcspectavo 
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lands. Subject to tbis. the demand of the 
<Jrown is maintained in all its breadth. 
This is the first time that process by way 
•of information has been used in Southern 
Nigeria, and it is remarked by Osborne, 
that 

"It has proved ©xceediii'ily difficult to julapt 
to the Supremo Court Ordinance and the procedure 
rules thereunder, which aio framed to moot the 
requirements of a community wherein illiterate 
•suitors not uncommonlv conduct their own liti- 
Ration.*’ 

Strict English procedure was accordingly 
departed from, and the Courts went further 
in considering themselves not limited by 
the actual wording of the information 
and pleadings. Tbis occurred with the 
consent of both parties. 

“What,” said the 'earned CMiief Justice, "we 
■are really asked to do is to ascertain and declare 
•what have been the rights of the respective parties 
from the time of first occupation of their lands by 
their prolecessors-in-titio, not only with regard to 
■foreshore, but with regard also to a strip of land 
which lies between the limits specified in the 
'Various grants relating to the defendants’ lands, 
and tho low w’ater mark of the lagoon.” 

•Wbile it is true that this state of the 
Tccord may import certain difficulties into 
■tbe case, their Lordships pass no adt erse 
comment upon the course taken by the 
parties and the Courts below, and they 
desire to express their sense of tbe thorough- 
ness and care with which the perplexing 
problems which emerge in the case, both 
upon the law and in fact, have been treated 
■hy all of the learned judges. 

It appears from the historical narrative 
in the judgment of Osborne, C.J.. that, 
about 1850, Lagos, then under pow rful 
chiefs, was one of the principal centres 
of the slave trade. It was bombarded in 
1851 by a British force, and on 1st January, 
1852, the slave trade was finally abolished. 
■A. British Consulate was established, and 
there was an infiu.x of many liberated 
slaves from Sierra Leone and elsewhere. 
There seems no reason to doubt the opinion 
uf the learned Chief Justice that the land 
had originally belonged to tribal communi- 
^es, but that 

during thj docado between 18o2 and 1862 
the practice of alienation sprung into vogue, and 
•another now feature, totally foreign to native law, 
knew not writing, was introilurod in tho 
wlape of written grants by the King of Lagos. 
The land in Lagos was originally attached to the 
stools of the white cap chiefs, who were in no 
way subordinate to tho early ^ngs.” 

In coarse of time, however, the royal 
J)Ower increased and the tribal and chieftain 


power diminished. This was the state of 
matters when King Docemo and his chiefs, 
on 6th Alarcli 1861. entered into a treaty of 
cession of the port and the island of Lagos 
to Her Majesty the Queen of Great iJiitain. 
The treaty is printed at length ; the 
only question which has been mooted upon 
it is as to whether by its terms it granted 
sovereignty and jurisdiction alone to the 
exclusion of property. The words are 
complete and absolute, they 

“grant and confirm unto the Queen of Croat 

Britafn, her heirs and successors for ever, the 

port and island of Lagos, with all the rights, pro* 

tits, territories, and appurtenances wlmtsoovor 

thereunto bclonL'in'.'. and as well tho profits and 

revenue as the direct, full an<l absolute dominion 

and sovereignty of the said port, i.slantl, and pre* 

mises, with all the rovalties thereof freelv, fuliv, 

cntirelv and absolutely.” 

% % 

Their Lordships do not refer to the treaty 
further than to say that in their opinion 
property was not excluded from the grant ; 
and they think also that tbis is subject to 
the condition that all rights of property 
existing in the inhabitants under grant or 
otherwise from King Docemo and his 
predecessors were to be respected. It may 
be that these required confirmation by 
subsequent procedure, prescribed by way 
of ordinance or otlierv-ise, but no question 
on that head arises in the present case. 

On 13th March 1862, tbe ceded territories, 
under the title of Settlement of Lagos, 
were erected into a separate government. 
On 19th February, 1866, Lagos became 
part of the West African Settlements. 
On 24th July, 1874, the Gold Coast Colony, 
including Lagos, was formed. On 13th 
January. 1886. Lagos again became a 
separate colony, and finally, on 1st May. 
1906, it became part of the Colony of 
Southern Nigeria. Tiiis is briefly the poli- 
tical history of the island ; but none of these 
changes, recorded in the judgments of the 
Court, below, effected any alteration in 
the status of the occupants of land, or in the 
nature of the tenure thereof. With regard 
to the plots of land in question in the present 
case, the one point which has a really 
important bearing upon the que.stions to 
be determined in the appeals is as to the 
boundary seaward of those plots. On 21st 
January, 1864, a Crown grant was executed 
in favour of William, who had been in 
possession for twelve years before, and the 
boundary on the south-west side of the 
property was stated to be the river Lagos. 
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In 1861 there had been a grant of the next 
plot by King Docemo to a native called 
Captain Harry Johnson ; Johnson sold to 
Dunkley, and in 1869, Dunkley obtained a 
Crown grant. There is a peculiarity as to 
the southern boundary, which is stated to 
be the “ Marina." but it appear.^ to be a 
fact that there was no *’ Marina ” or public 
thoroughfare in that island, and, as the 
Chief Justice states, there is evidence that 
Dunkley himself had previously reclaimed 
some land and built a sea wall thereon as 
early as 1868. and that at the time when he 
acquired the Crown grant he had a jetty or 
pier opposite his land. 

As to the third plot, the original grant was 
to the Reverend James White, in 1861, and 
in his Crown grant the western boundary is 
stated to be fbp logoon. The fourth plot, 
namely, George’s land, was the subject 
of a grant from King Docemo, and the 
boundary is described as “facing the 
lagoon.” The dfth plot, namely, Johann- 
8en 8 land, is described as having a water 
frontage, and in an earlier agreement the 

property is .said to include the ground on the 
beach. 

Their Lordships do not investigate these 
titles in further detail. For in their opinion 
they are substantially at one in this — that 
the properties were each and all treated in 
description a.*? being bounded in fact by the 
sea. The expre.ssion may be in one case 
the river Lagos, in another the lagoon, and 
so on, but a sea frontage was that which was 
meant, and in their Lordships’ opinion was 
sufficiently expressed. They were riparian 
properties. In the next place, in their 
Lordships’ view, there was no express grant 
of the foreshore made in any one of these 
titles, nor can any grant of foreshore be 
implied, looking to the language of descrip- 
tion which is employed. Their Lordships 
are not moved by the fact that in some cases 
measurements are ^ven ; these would have 
to yield to the description. But the descrip- 
tion itself is a water lagoon or sea boundary, 
and, as stated this, in the opinion of the 
Board, does not embrace foreshore within 
the scope of the grant. 

Before adverting to the state of possession 
of these properties, their Lordships think 
it right to allude to one fact with regard 
to the sea frontage. A swift current 
sweeps along the shore. The effect in the 
past has been to erode the coast, and 
it has been the practice in time past memory 


to erect upon the shore stakes or “cabbage- 
sticks to prevent the serious inroad and- 
ravages of this tidal erosion. The practice 
was not only known to the British Govern- 
ment, but so early as 1864 it was recognized, 
and indeed enforced, by an ordinance' 
confirmed upon 28th March of that year. A 
road had been made along a part of the- 
riverside, and the owners of land abutting, 
on the road were ordained, among other 
things, to drive in stakes in the bank of 
the river in such a manner as should be- 
required by the Government sun^eyor — 
the narrative of the ordinance being that 
the road was liable to be put out of repair 
and the soil carried away by inter alia' 

*■ the action of the tide at the base thereof.” 
The reason of the ordinance is stated to be- 
the convenience and comfort of Her 
Majesty's subjects. There can. in the 
opinion of the Board, be little doubt that 
the erosive action of the sea was such along 
the coast of Lagos that a protection against 
it was considered not only to be for private 
but for public advantage. 

Before stating the nature of the operations 
conducted by the respondents, their Lord- 
ships. in view of the argument presented 
to them, think it necessary to consider the 
rights in the properties, the descriptions 
whereof have been already referred to., in re- 
ference to the doctrine of the accretion from 
the sea. In the first place, their Lordships 
are of opinion that when de facto the boun- 
dary was the sea under the different names 
already alluded to, there is nothing in the; 
law or the nature of the case to prevent the 
application of the ordinarv doctrine of accre- 
tion or dereliction to such a condition of; 
things. On the one hand, if erosion had 
continued, their Lordships do not doobt that 
it would have been no defence against thej 
claim of the Crown that the foreshore upon 
the line of inroad had de facto been trans- 
ferred to the Crown as owners of the seaj 
and its bed within territorial limits, and of' 
foreshore, even although the line of the 
eroded foreshore had made considerable 
invasion into the measured plots of lands, 
as these were described in the titles. Upon 
the other hand, if accretions had been formed 
in the course of nature by the silting up 
of sand, gravel, and the like, and these- 
accretions had been of the gradual character 
to be afterwards referred to, they wooki 
have been added to the land, notwithstand- 
ing the measurement in square yards oc 
feet which the title contaiued. 
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The reason of this is not far to seek, and 
it is substantially to be found in that general 
convenience and security which lie at the 
root of the entire doctrine of accretion. To 
suppose that lands which, although of speci- 
fic measurement in the title deeds, were 
de facto fronted and bounded bv the sea 
were to be in the situation that their front- 
age to the sea was to disappear by the 
action of nature-to the effect of setting up a 
stretch of land (it might be yards, feet or 
inches) between the receded foreshore and 
the actual measured boundary of the 
adjoining lands, which strip was to be the 
property of the Crown, and was to have 
the effect of converting land so held into 
hinterland, would be followed by grotesque 
’and well-nigh impossible results, and riolate 
the doctrine which is founded upon the 
jgeneral security of landholders and upon 
the general advantage. 

The whole of this question, as applicable 
to lands de facto fronting a river but descri- 
bed by measurements ■which excluded its 
bed was anxiously discussed in the rase of 
City oj London Land Tax Conmiissioiiers v. 
Central London Railnay (1). The law with 
reference to river and street boundaries of 
property was there gathered together, audit 
need no longer be matter of doubt that 
the operation of the rule of adding to the 
ownership of riparian lands the property of 
the soil ad medium filum is not interfered 
with on account of a specific or sclieduled 
measurement of the land, a delineation or 
colouring on a plan, which D)easuremeut, 
delineation, or colouring does not in fact 
include any part of the bed of the river or of 
the street. Similarly, in their Lordsliix>s’ 
opinion, properties scheduled or sjjecifically 
measured but in fact abutting on the sea- 
shore are not excluded from the opeiation 
of the rule which adds to riparian lands the 
increment which is caused by natural and 
gradual accretion from the sea. In the 
present case, accordingly, the conveyances 
of the properties, which are in question in 
this appeal w’ere in the opinion of the Board 
habitb to cover the land formed by slow . 
gradual, and natural accretion. Although 
various points were brought before their 
Lordshipa in the direction of questioning 
the law of accretion, their Lordshijjs, for 
the reason.s stated, do not doubt, its general 
appHt ability to lands like those of the rp- 
pondants ai utting on the foreshore. Nor 

110131 A. C. 364=[IU13J L.J. CU 374. 


do they, however, doubt th ■ ou^' couditiou 
of the operation of the rule. Thar is tbafc the 
accretion should be natural, and should be 
slow and gradual— so slow- and gradual as to 
be in a practical sense imperceptibl e lu its 
course and progress as it occurs. 

There has been much written ana ar-tided 
law upon this subject, and. notwithstaufhug 
the very full argument, it need not be 
entered upon at large. But in spite of the 
wealth of authorit}', iucludina the Jirta 
in Hale De Jure Mari^ and of many emineut 
judges, it is not clear that the general 
proposition has been adsanced heyouJ 
that laid down by Jnstiman in his Iuscitut(is, 
bk. ii., tit. i., s. 2(‘ ; ’* Pw<‘ 0 'iea ijovd per 
alluvionem agio tao jUnue/' odjecit jure 
gentium tibi adquiritur. Est aotem aliuvio 
incrementiim lateiic. Per alhivionch' autejn 
id ridetiir adjici, quod its paalalim 'idjiclur, 
ut intellegere non y<jsit.s quuntun'. quoquo 
7nemento temgori- adjiciatnr." Blaekstoue 

says (Vol. II., Chap. X\ j. p. 

“As to lauds gained hotii tii* '.a. . .fl,.- 
alluvion, by the \\ashing up ol .suikI jud e.iitl!, 
so as in time to make Itrru puna, or bv dcr.diri j. 
as when the seashriuk.s back l)* lo^ tli, usinl m,!' . 
mark ; ill these <'a.vc.s the iav i.> lu lo - .j u. . i..,i i* 
this gain be by little and little, b; -mdll and :!ii 
poneplible degrees, it shall 'ao t" tb.. .e r 

land udjoinine. ’ 

Blaekstoue tlten introduces bv wav of 
explanation a reference to u doubtful 
brocard de minimis i.u)ai lei, which 
Lord Chelmsford in Attorney-tdoieral v. 
Chambeis (2) properly disclaim.':. The true 
reason for the jirinciple of law m regard to 
foreshores is the same reason as the 
priuciide in regard to rner bauk:^. t.e.. that 
it is found upon security and genera i con\ e- 
uienct*. 

In In re Hull and tSelby liaduay (o) Lord 
Abinger. C. B., referring to Pej \. Lord 
Yarborough (4), said : 

“Iho piincjplf tlur<- fstiii>li.->ht'l i n,>' {<• oli.ji 
to this touuir\ , liut oitaiiiHajMom othc■r^, jud m 
foundrU on the nc'.f.ssity which iXjHt.s ii.t ooii.c 
such rule of law for t h<' pi in jjii. nt pi of ■ loi. ii'nl 
adjustn.int of profrily. ' 

The case of In re Bull and Selby Ratluiiy 
(3) is important no\ only for the opinions of 
Lord Abinger and Baron Alder^on but 
for the fact of its accex»iance of this xinncipie 
of the law (settled as between subject and 
subject) to the relations lietweon the subject 
and the Crown. “In all cases, 'aid Lord 

(2) 4. De & .J. .).5. 

(3) flsaiq .M. A U . 3:.:=! ; tvLCO 

3. Bli (N ) J I'sE-j 1. , . ' Ii 

3 B. 4 ( . l»l. 
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Abinget, ** of gradual accretion, wliich 
cannot be ascertained from day to-day, 
the land so gained goes to the person to 
whom the land belongs, to which the accre- 
tion is added; and vice t'crse. ’’ and he 
repeats in different words his main pro- 
position No authority is needed for this 
position, but only the known principle which 
has obtained for the mutual adjustment and 
security of property. 

-AJdersou, B., dwelt specially upon the 
double-sided operation of the rule. 

I think, he saj’s “ the question is precisoiv 
the same, whether the claim i.- made against the 
Crown or the Crown’s grantee. Sup'pose the 
Crown, being the owner of the foreshore— that is 
the space between high and low watermark-grants 
the adjoining soil to an individual, and the water 
gradually recedes from the ioceshore. no inter- 
mediate period of the change being perceptibly, in 
that case the right of the grantee of the fVown 
wou d go forward with the chaiiire. On the other 
hand, if the sea gradually covered the land so 
panted the Crown would be the trainer of the 
land The principle laid down bv Cord Hale 
r-hat the party who suffers the loss shall b.- entitled 
also to the benefit, govern.? and decides the ques- 


vion. 


Iri the case of Atforne>/-Gcneml y.Ohambers 
(2) Lord Chelmsford refers to the double- 
sided operation of the rule in this wav : 

I’ must iilu-n\s I;,- ‘-i;, 

ot lande does not derive benefit alone, but may 

puffer loss from the operation of this rule ; for if 

the sea ^gradually steals upon the land, he loses so 

much of his property, which is thus silentiv trans- 

fpred by the law to the proprietor of the sea- 
shore. 

As to the nature of the accretion, it must 
be, as already mentioned, so gradual as in a 
practical sense to be imperceptible in its 
progress. 

• »-'ou:ddcMin,<r, - sui.l AI/oot;, <•. J. •• -.h..- word 
imperceptible ’ in this issue, as connected with 
the words ‘slow and gradual.* we .think it must 
he understood as expressive only of the manner 
of the accretion, as the other words undoubtedly 
are and as meaning imperceptible in its progress 
not imperceptible after a Ions lanse of time." 

This statement of the principle, namely, 
that the accretion is to be something which 
IS imperceptible in the sease of not being 
observed in its actual progress, goes no 

further than the words of Justinian already 
quoted. 

It was strongly contended before the 
Board that the facts of this case showed it 
^ be substantially one of natural accretion. 
The argument was this. In accordance 
with the policy generally approved, stakes 
were set out between high and low water 
Daark, and the silting up took place within 
those stakes and between them and the 


actual shore ; and, secondly, any artificial 
erections were merely for the purpose of 
levelling the ^ound so as to make it suitable 
for the landing of cargoes, and avoiding 
the erosive action of the sea. The view 
thus presented certainly does receive no 
inconsiderable justification from language 
employed in the judgments of the Court 
below. More than one reference is made 
to the question of the reclaimed or silted- 
np land,’" and no distinction appears to be 
clearly draw n between the one and the 
other. Artificial reclamation and natural 
silting up are, however, extremely different 
in their legal results ; the latter, if gradual 
and imperceptible in the sense already 
described, becomes an addition to the 
property of the adjoining land ; the former 
has not this result, and the property of the 
original foreshore thus suddenly altered 
by reclamatory work upon it remains as 
before, f.c.,in cases like the present with the 
Crown. The history of the foreshore adjoin- 
ing these lands, and of the operations 
thereof, produces one of the main difficulties 
of the present case. Their Lordships have 
come to the conclusion that they are con- 
fronted with substantially concurrent judg- 
ments of the Courts below upon this question 
of fact. Upon the appeals Chief Justice, 
Griffith, after referring to the finding of 
the trial judge, said : 

“I have no reasonable doubt that the great 
bulk of the land between the Crown grant land 
and the lagoon is the result of artificial reclamation 
on the part of the defendants and their prodeces- 


iOTfi. 


Osborne, C. J. who had been the trial Judge, 
puts his judgment upon this point thus : 

“ The evidence seems clearly to show that actual 
reclamation contributed more than alluvion to 
the extension of the lands in the occupation of the 
defendants and their predecessors in title, and aa 
to actual gain by alluvion, uninfluenced by the 
defendants’ and their predecessors’ reclaiming 
operations, there is no direct evidence.” 

Theffnding is thus not very specific, although 
Mr. Justice Winkfield goes the length of 
saying “ It is not established that any 
part of the land neutral tint on the plan ** 
(t.e., the land in question) “was the result 
of natural accretion or alluvion.” In this 
state of the judgment their Lordships are 
not in a position to hold themselves free to 
decline to accept the finding. Nor do they 
say that they would have come to a different 
conclusion. The case accordingly must 
be dealt witb as substantially one of an 
addition to adjoining lands being caused 


1915 


A.,*G* OF Ni<»eria V. J. H. it { 0. (IjOrd Suaw) Pfivv Council 13T • 


-artificially by the execution of reclaniatory 
work. 

The natural situation of the land wastlu-t, 
consequent upon the erosion mentioned, 
a relatively steep and inconvenient shore 
had been created. The reclamation men- 
tioned undertaken by the respondents and 
their predecessors was not of the simple 
character of the erection of stakes, as alluded 
to, but was the building of a solid wall ; and 
the evidence appears to point to the founda- 
tions of that wall having been sunk to the 
-extent of at least a few feet in the soil 
between ordinary high and low water mark, 
in the foreshore itself. Nothing more 
.natural could have been expected, and 
probably nothing more in the interest of all 
l^arties, including the Crown. The fact, 
however, being accepted as stated, the 
legal consequence follows — namely, that 
"the doctrine of natural accretion cannot be 
held to apply. 

The wall having been founded as stated, 
was built up ; the land \rithiD it and the 
'old high line of foreshore was levelled ; 
and the respondents and their predecessors 
have possessed the same ever since, — that 
is, during a very long course of time — and 
'they built thereupon from time to time 
the warehouses and sheds which appear 
upon the plans. The ground upon which 
tihese are erected protrudes largely over 
the disputed territory. Upon the new wall 
■frontage itself wharfage accommodation 
was construeted ; and the whole— namely, 
piers, wharf, disputed land and property 
within the old boundaries, have been 
possessed together and used, roughly speak- 
in this way for a period of between 
thirty and fifty years. 

The judgment of the Full Court has 
affirmed various easements over reclaimed 
land (1) in ■^]j 0 case of AVilliuiu s land for 
the purpose of storing thereon coopers’ 
"Stores, casks, trade goods and produce, and 
(2) and (3) in the case of Johannsen s and 
Dunkley’fl lands easements for jetties. 
Against these last the Crown has not insisted 
at their Lordships’ Board ; but with regard 
to the first point it is maintained that such 
an easement is unknown to the law. It 
us also further maintained that in any \icw 
the use to which the land was put by the 
respondents and their predecessors-in-title 
could not be the foundation of any ease- 
iuent, as it was not a right assumed to be 
taken or asserted over the land of another ; 


the posaession founded upon was possession 
of the land as owner thereof. 

Their Lordships see no reason why upon 
the urst point a right of easement should 
be exclusive of the storage claim. The law 
must adapt itself to the conditions of modern 
society and trade, and there is nothing in 
the purposes for which the easement is 
claimed inconsistent in principle with a 
riglit of easement as such. This principle 
is of general application, and was so treated 
in tlic House of Lords in Dyce v. Hay (5) by 
Lord St. Leonards L.C.. who observed : 

The category of servitudes and easements 
must alter and expand with the changes 
that take place in the circumstances of 
mankind.” But in their Lordships’ opinion 
the second contention of the Crown is 
correct. It seems to be undoubtedly true 
that what was done by the respondents was 
. done by them as in their opinion upon their 
own lands. There was much in the nature 
of affairs and the legal situation to induce 
this opinion, and it is not to be wondered at 
that not only they, but all parties on the 
island, appear to have considered these 
operations, which were clearly, beneficial to 
the general interest, in no way to be of the 
nature ot wilful appropriation or of trespass, 
but merely of making good and proper use 
of their rights as owners of property abut- 
ting upon the sea. An easement, liowevcr, 
is constituted over a servient tenement in 
favour of a dominant tenement. In sub- 
stance the owner of the dominant tenement 
throughout admits that the property i.'< in 
another, and that the riglit being built up or 
asserted is the right over the property of 
that other. In tl)e present case this was 
not so. For thc.'^e reasons tlieir Lordship.s 
are of opinion that the ground.s upon which 
the judgment appealed from are put cannot 
be maintaiued. There remains for con- 
.sideration the judgment of Osborne. C.J. 
which was inlcr alia defended in argument 
by the respondents, and to which, it was 
part of their case, that this Board should 
revert. The respondents are not in a posi- 
tion to plead the benefit of prcscriiAion, as, 
although, their buildings and erections have 
been used and occupied for a time un- 
questionably long, it has, as already men ' 
tioned. not reached the requi.site period of 
.sixty years. 

Their Lordshijis have been referred, on the 
other hand, to cases like Attorney-General for 

t • 
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Ireland v. Vandeleur (6). But the facts of 
the present case cannot be brought under 
the category of lost grant. Although their 
Lordships are accordingly impressed with 
the long-continued possession, they are 
unable to discover in the law of England 
any acknowledged ground for holding that 
the property of the solum of the artificially 
reclaimed land has thereby become vested 
in the respondents. 

A reference also was made to the case of 
Phillif.-y V. HalHday (7). But the circum- 
stances of that case were remote from the 
present. What was decided was that a 
pew may be annexed to a dwelling house 
within a parish, either by a faculty 
or by prescription,” which supposes a 
faculty, and that a faculty might be 
presumed upon evidence of exclusive posses- 
sion and repair for a long period. 

A pa.ssage m the judgment from the 
opinion of Herschell. L. C. is much relied 
upon ; it is to the following effect ; — 

'’In 1 lu' case <»f Ri.ijirii v. Bu oi U il!t. 
a very learned Judge, said, referring to a j;osses- 
aion of only thirty-six years, that after so long a 
possession bo would presume anything in favour 
of the plaintiff. No doubt that is a strong expres- 
sion, and possibly there may be presumptions that 
ought not to be made even under such circum- 
stances as those, but I think it points out hov 
emphatically the view has been entertained b\ 
learned judges that whore there has been long- 
continued possession which is consistent with 
a legal title, every reasonable presumption ough' 
to be made in order to support the possession anil 
maintain it as having been of right.'' 

lu the opinion of the Board this passage 
does not support the proposition that a 
transfer of the dominium of lands can be 
effected without the presumption of a 
lost grant, or without pjossession during the 
full requisite period of prescription. But 
the case does bear upon a question of main- 
tenance of possession considered apart 
from declaration of ownership. The effect 
of this upon the present case will be imme- 
diately seen. 

As to the facts, the dates of reclamation 
have already been given and the nature of 
the erections, operations and occupation 
stated. To all intents and purposes the 
reclaimed ground was used along with and 
as part and portion of the respondents’ 
properties as a whole : and the piers, 

(C) [19071 A. C. 309 = 76 L.J.P.f. Sy. 

“(7) [18911 A. C. 228=61 L.J.g.B 2Hv 

(‘8) [17841 I T. R. 431 a. 


wharves and whole land have been, for the- 
protracted period alluded to. used for the- 
purpose.? of the shipping and mercantile- 
business. Their Lordships are further of 
opinion that the circumstances in which the 
reclamation itself was made negative all 
ideas of intentional trespass or of surrepti- 
tious acquisition of land. As stated, the- 
respondents' and their predecessors' acts 
of reclamation were good for all concerned, 
and were for a public benefit. Their 
Lordships find themselves in agreement 
with Chief Justice Osborne, who tried the- 
cause, and has submitted both facts and. 
law to a thorough consideration, that 

'■ It is quite itupos.sible to believe that all re- 
clamation and subsequent building can have gone 
on without the knowledge and against the wish 

of the Government as theGovernment 

must have been aware of tho reclamation and 
subsequent building, it is more probable that 
tho.se acts were done with permission from tho 
Governor for the time being than that they wero 
acts of trespass tlone tn dehance of the Govern- 
ment." 

It remains accordingly for the Board to 
consider, under such circumstances, whether 
it i.s uow' the right of tbe Crowm to subvert 
this long-continued occupation and to- 
obtain au injunction which w'ould exclude" 
the respondents from the reclaimed land. 

One result of no inconsiderable con^je- 
quence would, of course, follow. The plots 
of land, all of which were bounded by the 
foreshore and the sea. would be conveited 
iuto inland properties, and the result of 
artificial reclamation upon the foreshore 
forty years ago, a reclamation made as 
above described, not objected to, and follow- 
ed by occupation ever since, would he 
the loss of all kind.' of navigation, ground- 
age, and other foreshore rights, and tho 
destruction of probablv tbe most serious 
elements of value in tbe whole of the res- 
pondents’ properti<^s. 

Their Lordships are of opinion that this- 
result is not in accordance with law. It may 
be that, in building the foundation of the 
wall, a stricter care should have been taken 
to keep on the land-ward side of the fore- 
shore ; but the foreshore, it should not be 
forgotten, was exceptionally troublesome; 
the erosion was going on, and the cuwent 
was so dangerous that in native opinion 
there was a devil in tbe water. In truth 
and substance what was done was to protect 
the land, to guard against the invasion, 
of the sea. as a destructive force and to 
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conserve it for the use of the properties as 
an invaluable mercantile adjunct thereto. 
Further, so far as the Crown is concerned, it 
should not be forgotten that it is recognized 
by law that it is the duty of the Crown to 
(protect land from the incursions of the sea, 
jand if. in the circumstances of the present 
jcase. the license;; had been granted and duly 
[recorded to the respondents to reclaim as 
■was done, that license would have been in 
entire accord, not only with the right of 
,the subject, but with this duty of the 
jCrown. This principle is in accord with the 
(law laid down in Attorney-General v. Tom 
line (9) and principally wdth the opinions of 
Fry. J., at the trial and Cotton. L.J. 

With regard to the use and enjoyment of 
the made up land by the respondents as 
merchants their Lordships are, as already 
indicated, of opinion that the same cannot, 
in the circumstances, be subverted. As to 
what may be called foreshore rigl^ts. as 
such, the point of the case seems to be what 
is the effect of a frontage owner reclaiming 
part of the foreshore which is vested in 
another. It appears from tlie case of 
Lyoii V. Fishuionger^- Co. (1**) that the 
frontage owner 1 as foreshore rights annexed 
to his land beyond such rights as he 
possesses as one of the public. And the real 
question, therefore, is whether the reclama- 
tion made in the circuimstances before des- 
cribed operates as an abandonment of these 
rights over the land reclaimed. The aban- 
donment of rights annexed to land is a 
que.stion of intention, and it is absurd to 
8UppoNe that the frontagers in the present 
lease intended to convert their holdings into 
jwhat has been described as “ hinter-land. 
Further, it appears from the case of Marshall 

l-'llesivater Steam Naviyatioyi Co. (11) that 
the reclamation of foreshore by the Crown 
jOr a third partv would have no effect on the 
dpariau rights of the frontagers, so that 
the frontagers' rights may exist even after 
the laud has ceased. to be subject to the 
how and re-flow of the tide. 

The case has been brought in order to 
determine the principles upon which com- 
pensation shall be awarded to the respond- 
^ut.s in coasequence of the construction by 
the Crown of a road over the disputed 
laud. Their Lordships desire to make It 
clear that it follows from their decision that 

(•b 1 » (’u.T). ■58^40 L.J. ‘ .1. :r7. 
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the foreshore rights originally attaching ;o 
the respondents’ lands 'before reclamation 
have accordingly not been destroyed there- 
by. The lauds further will fall. up>ou the case 
of compensation, to be treated upon the 
principle laid down in Duhe of Buccleuch v. 
Meiropolitun Boord of U’o/A-.n' (12) as posses- 
sing not onlv lights of navigation and other- 
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wise in and enjoyable by the public at 
large, but those special rights which are 
attached and add value to sp-ecific riparian 
lands. 

Their Lordship^ will humbly ad\ise His 
Majesty that the jiidgineut of the Foil Court 
should be set a-^ide. and the judgment of the 
Chief Justice in the Court of first instance 
on 14th March 1010. re.stored. except upon 
the point of costs. The Crown will pay to 
the respoudeuTS the costs of the appeals 
uud of the c. i.se.-? i;. the b'ourts bdow. 

T . A . K . .1 pf.e'ds a V.o ind . 

SoUeitors for Ajjpeilanl — [the Attorney- 
General) — Jjutton, Ummanuey aud Keudall. 

Solicitors for Re.^pon.denf {'ompan'ie '' — 
Field. Kmery. Ho.scoe and Medley Agent.s 
for Alsop. .Stevens. Crooks & Co.. Ljverj)ooi 

r..H. H.I.. +ls=iil !,. i Ek >..r 

A.I.R. 1915 Privy Council. 

(From the Prize <.'ourt) 

10th November 1915. 

Lord' Meusev. Parker. Sumner. 

.•.\D I’armoor '.''L) ‘^ir E. Barton. 

The Roumaniayi 

(On the Appeal from the High Court of 

Justice). 

(a) J of Prizf Court ov( r govds -wi 

Brit'^h on the high aeui, — .V<«7< goudt continue 

liable to sfizurt in vorfa as the liahilit)/ is vot ilcpcnd- 
enl on the hxot situation of the -joads — Test of " ashore 
or ojloin " dimpjirored — Sub^aiuent ratijaatew by 
Ooi'trnnif.i l sufficient to I gnlisr .v izu f - Litt<r of 
detention of cargo even tri-ihovi spn ijic mtniion effects 
seizure as prizi^ unmedititrly on df-tirery — The tank/* 
tnto vh 'n h the petrol* utn iv'is discharged < nnst.tntc > 
part of tin. Port for th* purp,,ie of oppluation of the 
rule. 

At the time of the outbreak of tlu war botwcoii 
England and Gerinany. the Rf-utnanian, a Britieb 
»hip was on a voyage to Jfamberg with a cargo of 
rt2<>4 Ton.* of Petroleum belonying to a (barman 
C'oriipanv. I’nd^T in^tnn-tiotiH bytlu- admiralty 
to iht) Cluster of the shi]) If arrived at I>artni<>ath 
and later proceo<led to London where the petro- 
leum wad to be warehoused m tbo tankd of 
the British I'etroleum (Jo.. Limited. I'nder the 
control of the (Justom fIoui.e authorities, a- 
letter from tho Custom House was KcrVtd on tho 
5Ia ■^tor statintf that th-* ‘argo w»m plari:d onih-r 



140 Privy Council 


The RoI'Manian (Lord Parker) 


1915 


u T-. nticm v.iuii t'nlv .'tTo lous iciuaimd undis- 

% 

charged. When the writ issued, the petroleum 
had boon warehoused. The contentions raised 
were (1) that the letter giving notice of detention 
of the cargo did not refer to it, as prize, {’2) that 
the Prize Court had no jurisdiction as the petro- 
leum was not afloat at the dato of seizure. 

(3) that even if the Prize Court had jurisdic- 
tion, it ought not to have condemned the petroleum 
already warehoused in the tanks of the British 
Petroleum Co., Lim,, and no longer on board and 

(4) that Enemy goods on British ships at the 
commencement of hostilities were not liable to 
seizure at all. 

Held (1) The Custom House being the proper 
authority to seize any enemy property found in 
.a British port for condemnation as prize, and the 
letter being intended and understood by all parties 
to operate as a seizure and no other possible in- 
tention being suggested, the cargo was effectively 
seized as price on delivery of the letter. 

(2) The Prize Court has to determine the 
question " Prize or no prize” and it is the seizure 
as prize and not the local situation of the goods 
seized which confers jurisdiction, though it may 
bo of importance in determining the question. 
The contention therefore failed. 

Lindo V. Rodney 2 Dougl. 6l3n. — followed. 

The OoHer Eems I .C. Bob. 284. [P. 144 C. 2.] 

(3) ^^o order for restitution could properly 
be made during the war in favour of German 
owners and no case was cited wherein the Public 
Tiueteo or other official kept the goods in safe 
custody till peace- was restored. 

(4) All enemy ships and cargoes found afloat 
on the high seas or twjrritorial waters or in the port-s 
or harbours after the outbreak of the war are liable 
to seizure as maritime prize. The petroleum having 
boon on the high seas was liable to be seized whiclT 
liability did not cease by removal to Dartmouth 
or London. 

Infallible Test is not “ashore or afloat it fails 
as regards enemy goods seized on enemy territory 
4)ecauso there is no ground for the assumption 
that no enemy good.s not actually afloat at the time 
of soizu**e could bo lawfully seized as prize unless 
they could be considered as locally situate within 
a port or harbour. The test of ashore or afloat is 
no infallible to.st as to whether goods can or can- 
no*: be lawfully seized as maritime prize. It is 
perfectly clear, enemy goods seized on enemy 
territorj' by the naval forces of the crown ma 3 ' 
lawfully be condemned as prize. 

Lin-do V. Rodney 2 Doug. 613 n. — followed. 

In the Hofjnnny (ICo. 3) (6 C. Rob. 383 ; 1 Eng. 
V. C. oS3.) 

TheCharlotU (1 C. Rob. 38(jn ; I Ena. P. C. 
585 n. ) 

Brown v. The United States [S CYanch, (Anst) 
110] — distinguished. 

The Ooe<er.^cm5(iaRob284n; 1 Eng. P.C. 136n) 
■—discussed and dissented from. 

The Ooster Eems distinguished in : — • 

The Two Friends (1 C. Rob. 271 ; 1 Eng. P. C. 
.130). [The Progress (1810) (Edw. 210.)] 

The Marie Anne — Rothery’s Prize Droits p. 12C. 


The Berlin Johannes — R(:>therv‘s Prize Droits 
125. — applied. 

Goode seized by persons holding letters of Marque 
and even goods seized by persons having no autho- 
rity whatever on behalf of the crown may lawfully 
be condemned as prize when the crown subse- 
quently ratifies the seizure. 

Brown v. Franldyn (IG98) (Garth. 474.) 

The tanks of the British Petroleum Co. Lira, 
constituted Part of the port of London for the 
purpose of applying the rule relating to liability 
to seizure of enemy's goods in the ports and har- 
bours of the realm. — Obiter. 

*^*(6) Practice — Precedents. 

The plainer the proposition of law the more 
difficult, it sometimes is to find a decision actually 
in point. [p. 142, C. 1] 

** (c) International Law — Private ‘property of 
enemy subjects. 

Private property of enemy subjecU found 
within the realm at the commencement of war 
cannot be seized and appropriated by the crown 

Maurice Hill Ballochy and G. Robertson 
Dunlop — for Appellants. 

The Attorney-General {Edward Carson, 
Erie Richards, and Theobald Mathew — for the 
respondents, were not called upon. 

Lord Parker. — This appeal relates to 
the cargo ex steamship Roumanian. The 
relevant facts are quite simple, and are not 
in dispute. 

The Romnaniar is a British ship, and on 
4th August 1914, the day on which war 
broke out between this country and Gci‘ 
many, was on a voyage from Port Arthur 
(Texas) to Hamburg with a cargo of some 
6,264 tons of petroleum belonging to the 
Europaische Petroleum Union, a German 
Company. On the same day the Admiralty 
through the Secretary of Lloyd’s, suggested 
to the owners that the ship should be divert- 
ed to some port in the United Kingdom, and 
the owners ac . ordingly instructed the master 
to proceed to Dartmouth for orders. The 
ship arrived at Dartmouth on 14th August, 
1914. 


On 15th August the Board of Trade issued 
a notice containing recommendations with 
regard to the treatment of cargoes belong- 
ing to an enemy in ships diverted from their 
original ports of destination. These recom- 
mendations appear to their Lordships to e 
so conceived as in no way to prejudice 
liability (if any) of such cargoes to he 
as prize. It was recommended that ® 
carsro should be landed at a dock, I^al qimy» 
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or suSerance wharf, either in the port at 
which the steamer had arrived or in some 
other safe port, and warehoused subject to 
shipowners" and other charges until sale or 
disposal could be arranged for. If sold, the 
proceeds should be held for subsequent 
distribution to those entitled to the cargo, 
subject to shipowners’ and other charges 
which might at law have priorit}'^ over 
the claims of the persons entitled to the 
cargo or its proceeds. Obviously, if the 
cargo were liable to seizure as prize, seizure 
followed by condemnation in the Prize Court 
would entitle the Crown either to the cargo 
itself or the proceeds thereof, subject to such 
shipowners’ or other charges as might by 
law take precedence of the Crown’s interest. 

On 20th August the Roumanian proceeded 
to London, arriving at Purfleet at noon on 
21st August. Before her arrival arrange- 
ments had been made to warehouse the 
petroleum in the tanks of the British Petro- 
leum Co., Lim., at Purfleet, and permission 
had been obtained from the Custom House 
authorities for its discharge into these tanks. 
When so discharged the petroleum would be 
in the custody of the Custom House autho- 
rities in the sense that it could not be 
removed therefrom without their sanction. 

The work of discharge accordingly com- 
menced at 12-15 p.in. on 21st Augu-st the 
petroleum being pumped into the tanks, 
which were situated some 100 to 150 yards 
from the wharf at which the vessel lay. 
Meanwhile the Custom House authorities 
took samples in order to test the specific 
grarity of the oil and ascertain whether or 
not it was dutiable. 

About 7 p.ni. on 22nd August a letter 
from the Custom House at Gravesend was 
delivered on board the Roumanian, addres- 
sed to the master, stating that the cargo of 
about 6,264 tons of petroleum was placed 
under detention. This letter was not re- 
ceived by the master till 11 p.m. Roughly 
speaking, about 1,140 tons of oil remained 
undischarged at 7 p.:ii. and 570 tons at 
11 P.M. on 22nd August. Notwithstanding 
the letter above referred to, the work of 
discharging the oil continued. It wa.'j com- 
pleted long before the writ in these proceed- 
ings, which did not issue until 19th Septcni: 
ber and was served by affixing the same to 
the tanks in which the petroleum was then 
warehoused. It will be observed that the 
letter giving notice of the detention of the 
cargo did not refer to its detention as prize, 


and it was accordingly argued on behalf of 
tbe appellants that there was no effectual 
seizure as prize until the writ in these pro- 
ceedings was affixed to the tanks containing 
the petroleum. It is clear, however, that 
the Custom House is the proper aiitliofifcvf 
to seize or detain, with a view to its condem- 
nation as prize, any enemy property found 
ina British port. It is equally clear that the 
letter in question was intended to operate, 
and must have been understood by all con-' 
cerned as intended to operate, as such a' 
seizure. No other possible inteutiou was 
suggested. Under these circumstances their. 
Lordships are of opinion that the cargo was: 
effectually seized as prize upon the delivery 
of the letter. The })oint, however, is of 
little importance in the Wew which their 
Lordships take of the points of law which' 
will be dealt ■with presently, for if there was* 
no seizme by delivery of the letter there was I 
admittedly a good seizure when the writ was' 
served. Under these circumstances three' 
points were raised by counsel for the appel-l 
lants. They contended, /nf/, that, so far as' 
the petroleum was not afloat at the date of 
seizure, the Prize Court had no jurisdiction ; 
secondly, that even if the Prize Court had 
jurisdiction, it ought not to have condemned 
the petroleum so far as at the date of seizure ■ 
it was warehoused in the tanks of the British 
Petroleum Co., Ltd., and no longer on board 
the Roumanian ; and thirdly, that enemy 
goods on British ships at the commencement' 
of hostilities either never were or at any rate 
have long ceased to be liable to seizure at all. 

Obviously, if the last point is correct, it is 
unnecessary to decide the first two i)oint8. 
Their Lordships, therefore, think it desirablt 
to deal vnth it at once. 

The contention that enemy goods on 
British ships at the commencement of hosti- 
lities are not the subject of maritime prize 
was not argued before the President in the 
present case. It had already been decided 
by him in The Miramichi (1). Their Lord- 
slii ps have considered carefully the judgment 
of the President in the last-mehtioucd ca.se. 
and entirely agree with it. The appellants’ 
counsel based their contention on three 
arguments. First, they relied on the dearth 
of reported cases in which enemy goods on 
British ship.s at the commencement of hosti- 
lities have been condemned as prize, 
emphasising the fact that in the case uf 

.1) ri'M.')] M 10-.. 
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The Juno {2'( no anthority coiild be found 
for the right of the master of a British ship 
on which enemy goods were seized as prize 
to compensation in lieu of freight, though, 
if such goods were properly the subject of 
prize, the question must constantly have 
arisen. ^econ'Ui/, they laid stress on certain 
general statements contained in text- 
books on international law as to whaf 
enemy goods can now be seized as prize. 
ThfnUij. they called in aid that part of the 
Declaration of Paris which affords protec- 
tion to enemy goods other than contraband 
on neutral ships and the principle under- 
lying or supposed to underlie such Decla- 
ration. 

AVith regard to the dearth of reported 
decisions, it is to be observed that the 
plainer a proposition of law the more 
difficult it sometimes is to find a decision 
actually in point. Counsel are not in the 
habit of i dvoncing arguments which thev 
think untenable, nor, a« a general rule, do 
ca.ses in which no point of law is raised 
and decided find their wav into law re- 
ports. If. on the one hand, it be difficult 
to find a case in which enemy goods on 
British ships at the commencement of 
hostilities have been condemned as prize, 
it is. on the other hand, quite certain 
that no case can be found in which 
such goods have been held immune from 
seizure. Further, inasmuch as by inter- 
national comity British Prize Courts have 
in general extended to neutrals the privi- 
leges enjoyed by Bntish subjects, we should, 
if this contention he correct, expect to find 
that enemy goods on neutral ships at the 
commencement of hostilities were alike 
immune from seizure. Their Lordships have 
been unable to find any authority which 
gives colour to this suggestion. There 
appears, indeed, to be no casein which, for 
this purpose, any distinction has been 
drawn between goods on board a neutral 
vessel atthe outbreak of hostilities and goods 
embarked on a neutral vessel during the 
course of a war. Their Lordships, therefore, 
are not impressed by the argument based on 
the dearth of actual decisions on the point. 
Moreover, the decisions, such as they are, 
certainly do not support, but, indeed , contra- 
dict the appellants' contention. It is clear, 
from the cases cited in The Miramiehi (D 
that enemy goods embarked on British ships 
during the hostilities are the subject of prize ; 


see in particular The Oonqueroj (2a). In 
these cases the sole question decided has 
been the enemy character of the goods, and 
no stress has been laid on the time at which 
they were embarked, or on whether any 
person concerned had or had not been 
guilty of the common law oO'ence of trad- 
ing with the enemy. Further, there is the 
case of /Ac Fenjf.?, referred to in Rotherv’s 
Prize Dioit.< at page 129. 

Their Lordships have thought it desirable 
to examine the papers preserved ii) the 
Record Office in connection with this case, 
the facts of which are as follows : — The 
IV/iv.s was a British ship which at the 
outbreak of hostilities was on a voyage to 
Hamburg. Its cargo had been shipped at 
Genoa. Ancona, and Mentone. The master, 
hearing of the outbreak of war and desiring 
to avoid the risk of his .ship being captured 
by the enemy, put into Plymouth. The 
Receiver of Admiralty droit.s at Plymouth, 
suspecting upon information given hy the 
master that part of the cargo belonged to 
enemy subjects, seized both ship and cargo. 
The ship-owners put in a claim for the 
release of the ship on the ground that it was 
British, and also for freight expenses and 
demurrage. The ship was ordered to he 
released. The claim for freight and expenses 
was allowed, there being a reference to the 
Proctor to ascertain the proper amount, 
which was declared a charge on the cargo.The 
claim for demurrage was disallowed. Th^* 
amount to be allowed for freight and expeii' 
ses was in due course certified by the Proc- 
tor, and apparently paid out of the proceeds 
of the cargo which had been appraised and 
sold underthe direction of the Court. Parts 
of the cargo, or its proceeds, were subse- 
quently claimed by, and released in favour 
of, neutrals. The residue of the cargo was 
condemnedasthepropertyof enemy subjects. 

The case of The Venui’ appears, therefore, 
to be an authority against the appelUijts 
contention. They say, truly, that the point 
does not seem to have been raised, but n is 
far more likely fchatthe point was not raised 
because it was thought to be untenable than 
that the Court overlooked what, according 
to the appellants’ contention, must ha\e 
been a well-known principle of prize law. 
Further, The Venus is certainly an antbonty 
in support of the President’s decision m 
The Juno (2). Curiously enough, the master 
of the Venuiy though a British subject^ 
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in the Proctor’s report in the case, referred 
i:o as the “ neutral master,” a fact which is 
only consistent with the practice of the 

Court, in allowing freight, being the same 
whether the enemy goods were seized on 
neutral or on British ships. With regard 
to the general statements contained in text- 
books on international law. it is to be 

^ -observed that none of those cited in support 
■of the appellants’ contention appears to 
have been based on any discussion of the 
point in issue. On the cont^a^A^ they are 
for the most part based on a discussion of 
the effect of the Declaration of Paris. Their 
Lordships do not think that any useful 
purpose would be served by examining 
-these statements in detail. They will take 
one example only, that cited from West- 
lake’s International Law, Part IT. p. 145. 
The author has been discussing the effect 
of the Declaration of Paris, and sums up 
as follows: ‘‘We may therefore conclude 
that enemy ships and enerii v goods on 
hoard them are now by international law 
the only enemy property which as such is 
•capturable at sea.” 

In their Lordships’ opinion the meaiiing 
of such statements must be judged by the 
•ontext. They cannot be taken, apart from 

the context, as intended to be an exhaustive 
definition of what is or is not now the sub- 
ject of maritime prize. It might just, as 
well he argued that, because the writer in 
the present case uses the expression "cap- 
Tiirable at sea,” he must have thought that 
enemy goods in neutral ships lying in British 
ports di* harbours were, notwithstanding the 
Declaration of Paris, still subject to capture. 
Sucii statement? are in any case more than 
counterbalanced by statements contained 
in other well-recognised authorities. Thus, 
1X1 addition to the passages quoted in The 
Miramichi (1; from Dana’s edition of 

International Law, it will be found 
tl^^ernational Law, vol. II 

iu u ’ states that whatever bears 

the character of enemy property (with a few 

exceptions not material for the purpose of 
this case), if found upon the ocean or afloat 
in port, IS liable to capture as a lawful prize 
by the opposite belligerent. It is the enemy 
character of the goods, and not the nationa- 
lity of the ship on w luch they are embarked, 
or the date of embarkation, which is the 
cntenon of lawful prize. This is in full 
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accordance with Lord Stowoll’s statement 
in The I^ebeckah (3) of the manner in which 
the order of 1665 defining Admiralty droits 
has been construed by usage. 

Passing to the appellants’ third argument, 
that based on the Declaration of Paris or the 
principle supposed to underlie such Decla- 
ration, it may be stated more fully as follows: 

y ^ood. on neutral territory were 
never the legitimate subject of maritime 
prize. Such goods could not be seized with- 
out an infringement of the rights of neutrals. 
The rights of neutrals are similarly infringed 
if enemy goods be seized on neutral .ships, 
but the law of prize ha\ing for the most part 
been formulated and laid down bv nations 
capable of exercising and able to exercise the 
pressure of sea power, the rights of neutrals 
have been ignored to this extent, that the 
capture of enemy goods in neutral vessels on 
the high seas or in ports or harbours of the 
realm has been deemed lawful capture. 
The Declaration of Paris is in fuller accord- 
ance with jirinciple; it rpcogniscs that no 
distinction can be drawn between neutral 
territory and neutral ships. To use West- 
lake’s expression (International Law, Part 
11. p. 145), it assimilates neutral ships to 
neutral territory, recognising that on both 
the authority of the neutral .state ought 
(except possibly in the case of contraband) 
to be exclusive. So far the argument pro- 
ceeds logically, but its next step is, in their 
Lordship s opinion, open to considerable 
criticism. If. say the appellants, neutral 
ships are assimilated, a? on principle they 
should be, to neutral territory. Briti.«h ships 
ought to be in like manner assimilated to 
Briti.«h territory. Whatever may have been 
the o.ase in earlier times, no one will now 
contend that the private property of enemy 
subjects found within the realm at the com- 
mencement of a war can be seized and ap- 
propriated by the Crown. The same ought, 
therefore, to hold of enemy goods found in 
British ships at the commencement of war. 
This part of the argument is. in their Lord- 
ship’s opinion. quite fallacious. The Decla- 
ration of Paris, in effect, modified the rules 
of our Prize Courts for the benefit of neutrals. 

It was based on international conoitv, and 
was not intended to modify the law appli- 
cable to British ships or British subjects in 
cases where neutrals were not concerned. 

Its effect may possibly be summed up by 
sajnng that it assimilate.? neutral ships to 
neutral territory, but it is impossibc to base 

('■il 1 r. kob. hnj'.T*. n>rb 
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on this assimilation any argument for the 
immunity of enemy goods in British ships. 

The cases are not in fari materia. If the 
Crown has ceased to exercise its ancient 
rights ot seizing and appropriating the goods 
of enemy subjects on land, it is because the 
advantage to be thus gained has been small 
compared with the injury thereby entailed 
on private individuals, or in order to insure 
similar treatment of British good? on enemy 
territorv. 

But one of the greatest advantages of sea 
power is the ability to cripple an enemy’s 
external trade, and for this reason the 
Crown's right of seizing and appropriating 
enemy goods on the high seas or in terri- 
torial waters or the ports or harbours of the 
realm has never been allowed to fall into 
desuetude. In order to attain this advantage 
of sea power in the fullest degree, our 
Courts have always upheld the right of 
seizing such goods, even when in neutral 
bottoms, and neutrals have always admitted 
or acquiesced in the exercise of that right, 
either because it was deemed to be a legiti- 
mate exercise of sea power in time of war or 
because on some future occasion they them- 
selves might be belligerents and desire to 
exercise a similar right on their own bel alf. 
Those who were responsible for the Declara- 
tion of Paris had not to weigh the advantage 
to be gained by the seizure of enemy goods 
on neutral ships against the injury thereby 
inflicted on private owners, but against the 
demands of international comity. The fact 
that we sacrificed on the altar of interna- 
tional comity a considerable part of the 
advantages incident to power at sea is no 
legitimate reason for making a further 
sacrifice, where no question of international 
comity can possibly arise. Their Lordships 
hold therefore, on this part of the case, that 
enemy goods on British ships, whether on 
board at the commencement of the hostilities 
or embarked during the hostilities, were 
always, and still are, liable to be seized as 
prize, either on the high seas or in the ports 
or harbours of the realm . It follows that the 
petroleum seized on board the Roumanian 
was properly condemned as prize. 

The next point to be considered is the 
jurisdiction of the Prize Court so far as the 
petroleum in question was, when seized as 
prize, warehoused in the tanks of the British 
Petroleum Co., Ltd., and no longeron board 
the Roumanian. The appellants contended 


that it is the local situation of the goodfi- 
seized as prize which determines the juris- 
diction of the Prize Court. If such goods- 
be, at the time of seizure, on land, and not 
afloat, it is not, they contended, the Prize 
Court, but some Court of common law which 
has jurisdiction to determine the rights of 
all parties interested. In their Lordships' 
opinion this contention also fails. 

The chief function of 9 Court of Prize is to 
determine the question, “ prize or no prize 
in other words, whether the goods seized as 
prize were lawfully so seized, so as to raise 
a title in the Crown. In determining this 
question the local situation of the goods at 
the time of seizure may be of importance ; 
but it is the seizure as prize, and not the 
local situation of the goods seized, which 
confers jurisdiction. If authority be needed 
for this propositon, it may be found in Lord 
Mansfield’s judgment in the case of Lindo v. 
Rodnty (4). It must be remembered thatl 
the jurisdiction of the Prize Court is based in 
every case upon a Commission under the 
Great Seal. Lord Mansfield pointed out 
that, in the case before him, the Commission 
under which the Court derived jurisdiction 
conferred jurisdiction in all cases of pnz^ 
whether the goods sought to be condemned 
were taken on land or afloat. The same may 
be said of the Commission in the present 
case. In his opim‘on, however, it was neces- 
sary to draw a distinction in this connection 
between the jurisdiction of the Court ot 
Admiralty as a Court of Prize and its 

diction apart from the Commission whic 
constitutes it a Court of Prize. To give thfr 
Court of Admiralty, as such, jurisdiction, 
the matter complained of must 'have 
occurred on the high seas ; but in a 
matters of prize it was not the ? 

Admiralty as such, but the Court of 
ralty, by virtue of the Commission, wnic 
had jurisdiction, and this jurisdiction waa 
exclusive, whether the goods seized as pri^® 
were on land or afloat. The only authon 7 

which, at first sight, appears to be in con i 

with Lord Mansfield’s decision is the case o 
The Oo.ster Eems (5) to which, for the 
hereinafter mentioned, no great weight ca 
be given. 

Their Lordships will now proceed to con- 
sider the appellants' contention that, 
the Prize Court had jurisdiction, it oogh 


(4) 2 Dougl. 6l3ii. ^ 
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nevertheless, to have decided against the* 
condemnation of the petroleum in question 
so far as it was not actually afloat on board 
the Roumanmn at the time of seizure. They 
aduntted that during the war no order for 
restitution or release could properly be made 
in favour of the German owners, but they 
suggested that the proper course was t< 
hand the petroleum over to the Public Trus 
tee or some other official for safe custody 
until the restoration of peace. No case 
where any such course has been' pursued was 
Cited. The real question is whether the 
petroleum in question is, according to the 
law administered by Prize Courts in this 
country, properly the subject of maritime 
pnze, although locally situated on shore. 
All enemy ships and cargoes which may 
after the outbreak of the war, be found 
afloat on the high seas or in territorial waters 
or in the ports or harbours of the realm are 
liable to seizure as maritime prize. The 
petroleum in question was undoubtedly 
enemy property. It was undoubtedly on the 
mgh seas at and after the declaration of war. 

It became liable to seizure as prize as soon as 
war was declared. It did not cease to be so 
liable by being carried into Dartmouth, or 
thence to Purfleet. It clearly remained so 
liable while still afloat. Did it cease to be 
so liable when pumped into the tanks of 
the British Petroleum Co., Ltd. ? In the 

course of the argument counsel were asked ' 
to suggest some intelligible reason why it ' 
should cease to be so liable. No satisfactory ' 
reason was suggested, and their Lordships 
have been unable to discover one for them- t 
selves. The argument of counsel was based s 
on the assumption that no enemy goods not i 
actually afloat at the time of seizure could i 
be lawfully seized as prize, unless possibly I 
^ey could be considered as locally situate t 

V d' that the tanks e 

of the Bntish Petroleum Co., Ltd., coul^l not s 

be considered as part of the Port of London, a 

There 18 m their Lordships’ opinion no t- 

ShoJl'^ this assumption. The test of a 

whX °° infallible test as to tl 

seized as mantime prize. It is perfectly clear i* 

® h'oods seized on ^ 
Crown m the ti 

f " <'ondemned as prize, tl 

The same is true of goods seized by persons hi 

holding letters of marque, and even of goods 

no authority what- “ 
ever on behalf of the Crown, when the Crown 
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e'f subsequently ratifies the seizure. This is 
jclear fr^ the case of V. FrnnUyn (6) 
1 fquotedin Lord Mansfield’s judgment above 
T referred to. Brown and Burton, tlie masters 
c of a vessel belonging to the East India Co. 

? seized enemy goods on land. They had no’ 

..etters of ■mar(jue. The King’s Proctor 
instituted proceedings in the Prize Court, 
and, ha\ang obtained a condemnation of the 
property as prize, proceeded against Brown 
^ and Burton for an account. The latter 
1 instituted proceedings at common law for a 
' prohibition on the ground that the goods 
taken were on land, but relief was refused 
Moreover, Lord Mansfield, iu Undo v. 
Rodney (4) expressly approves an admission 
made by couasel in that case to the effect 
that it would be spinning very nicely ” to 
contend that, if the enemy left their shi p and 
got on shore with money, and were followed 
on land and stripped oil tlieir money, this 
would not be a lawful maritime prize. 

If this be, as it, seems to tlieir Lordships to 
be, good Law, the present is an n forliori 
case. In the case put by counsel the land- 

enemy 

with the object of escaping capture afloaL 
In the present case the landing was by 
Briti^sh subjects, who had the enemy gooci 
in their possession and did not know what 
else to do with them, and were pursuing a 
course recommended by the Board of Trade 
and in no way intended to prejudice the 

With regard to the authorities quoted in 
this connection, they liave. in their Lord- 
ships opinion, with one possible exception 
no real bearing on the point. In The 
Hoffnung (7) the cargo seized on shore had 
been landed and sold prior to the declara- 
tion of war. These goods, therefore, even if 
enemy good.s at all, were never liable to 
seizure as prize. They were not in fact 
seized, nor was any proceeding taken against 
them, but an attempt was made to recover 
against the ship which had brought them’ 
the value of the goods so sold, the ship itself 
belonpng to a neutral. This claim was re- 
jected by the Court. It was held that un- 
less It could be shewn that the hand of cap- 
ture had been employed on these goods in 
the quality of cargo, the Court could not go 
back to affect them in any other character. 

Jhe sa me pnnciple was recognised in 

(0) {llios] (’nrt|.,47r~ 
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The Charlotte (8) in which it was held that 
the proceeds of goods landed and sold prior 
to the seizure of the ship, and never them- 
selves seized, were not amenable to the 
jurisdiction of the Court. 

In Brown v. The United States (9) it was 
decided, on the tacts, that the goods in ques- 
tion were in the position of enemy goods 
found on American soil at the commence- 
ment of the hostilities, and not, therefore, 
the subject of maritime prize. That case, 
therefore, is clearly distinguishable from 
the present. 

. The only case which raises any difficulty 
is that of The Ooster Eems (5). There is no 
satisfactory report of this case. It is men- 
tioned in the note on page 284 of 1 C. Rob. 
and in the preface to Hay and MarriotCs 
DecisionSy p. xxvii. Their Lordships have, 
however, examined the papers relating to 
it preserved in the Record Office. The 
Ooster Eems was a Prussian, and, therefore, a 
neutral vessel. It was stranded on the 
Goodwin Sands on a voyage from Texel to 
the East Indies. Before it broke up part of 
its cargo was sent ashore, including some 
boxes of silver coin. The latter were depo- 
sited by the master with the Prussian Consul 
at Deal. One Jeremiah Hartley, an officer 
of the Court of the Cinque Ports, acting 
under an order of attachment issued by such 
Court sitting as an Admiralty Court, seized 
and obtained possession of the goods so 
landed, including the bo.\e3 of silver, on be- 
half of the Warden of the Cinque Ports. 
The seizure may have been intended to be a 
seizure of enemy goods as maritime prize, 
though their Lordships have been unable 
to ascertain that the Court of the Cinque 
Ports had any jurisdiction in prize. The 
Warden took no proceedings, either in his 
own or any other Court, with a view to 
having the goods lawfully condemned. The 
master therefore obtained from the High 
Court of . Admiralty in England a monition 
requiring Jeremiah Hartley and the Warden, 
and all others whom it might concern, to 
appear and proceed to the legal adjudication 
in that Court whether the goods seized were 
lawful prize or not. The King’s Proctor 
subsequently intervened. Certain deposi- 
tions were filed which appear^ to raise c^ome 
suspicion that the goods were Dutch, and 
therefore enemy goods, but there was no 
real evidence to that effect. The master 

(8) I C. Rob. 3860. =1 Eng. P. C. 685n. 

(9) 8 Cra&oh (Amer) 110. 


deposed that he did not know to whom the 
goods belonged, and, under these circum- 
stances, one would have expected that the 
Court would have acted on the presumption 
arising from the fact that the ship was a 
neutral ship. The Court, however, made an 
interlocutory decree condemning the goods 
on the ground that the goods, which appa- 
rently were assumed to be enemy goods, 
were not afc the time of .‘seizure “ in a privi- 
leged vehicle or on neutral territory." All 
questions between the Crown and the 
Warden were reserved. The master appealed 
to the Lords Commissioners of Appeal iu 
Prize, and on such appeal the order for cou- 
demnation was discharged, not on the merits, 
but, in the words of the Privy Council Jour- 
nals, on the ground that “ the High Court 
of Admiralty in England, the Court appealed 
from, had not a jurisdiction over the goods 
seized and proceeded against in this cause. 

The records ot the Privy Council do not 
contain any note of the reasons which led to 
this decision. It would appear, however, 
from the case of The two Friends (10) that 
Lord Stowell had before him some note of 
these reasons, for he represents Lord Thur- 
low as saying that “ the goods in question 
had never been taken on the high sew, but 
had only passed in the way of ci\dl bailment 
into civil hands, and were afterwards arrest- 
ed as prize.” If this be correct, it may 
mean that, in the opinion of the Lords Com- 
misaioners, it is the local situation of the 
goods seized as prize, and not the seizure as 
prize, which determines the jurisdiction ol 
the Prize Court, a decision diametrically 

opposed to the judgment of Lord Mansfield 

in Lindo v. Rodney (4), which had been piy* 
nounced only three years previously. ^ 
the other hand, it may mean that the goods 
in question were not liable to seizure^ 
prize; because they were not on the nign 
seas, but on land, in which case Lord Thur- 
low was deciding the very point which W 
held the Court of Admiralty had no 
diction to decide, and he ought to have 
ordered the restitution of the goods J * 
master instead of leaving that somew a 
hardly used individual to his rem^^ * 
common law, in the assertion of which 

would have in some way or other to get ovtf 

Lord Mansfield’s judgment to the efiect ^ 
prize or no prize could only be determin 

in a Prize Court. 


(10) 1 c. Rob. 271 Eog. P. C. 130. 
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Moreover, it is almost impossible to sup- 
pose, in the then state of the authorities, that 
Lord Thurlow thought that, to constitute 
lawful prize, the seizure must have been on 
the high seas. It was already well settled 
that enemy ships and goods in the ports or 
harbours of the realm were the subject of 
maritime prize. It was equally well settled 
that enemy goods on enemy territory seized 
by the maritime forces of the Crown, or 
persons having letters of marque, could 
properly be condemned as prize. II, there- 
fore, he used the expressions attributed to 
him fay Lord Stoweli, some other explana- 
tion must be found. 

In their Lordships’ opinion a reasonable 
explanation of the case and of Lord Tliur- 
low’s woT^ may be found in the following 
consideration. It appears that the Court of 
the Cinque Porta, in its capacity as an Ad 
miralty Court, had taken possession of the 
goods at the instance of the Lord Warden. 
There was, therefore, a matter pending in 
the Cinque Ports which, so far as their Lord- 
ships can discover, was not » Court of Prize. 
The effect of the monition was to remove 
this matter to the High Court ot Admiralty 
for trial there. In so trying it, the High 
Court would be exercising an Admiralty, 
and not a prize j urisdiction. As appears by 
Lord Mansfield’s judgment in Litido v. 
^dney (4j, in order to found an Admiralty 
jurisdiction, the complaint must be made of 
something done on the high seas. This ex- 
planation would fully account for the words 
used by Lord Thurlow, though it must be 
admitted that Lord Stoweli took a different 
mw as to what he meant. In any event 
^eir Lordships do not consider that The 
Ooater £ci/w (o) has any value as an autho- 
ny. it hw never been foUowed, and 
apparently has been cited twice only, and in 
^ch case distinguished. It is so «ted and 

m Tie Two Friends (10; above 
In I ; (ll;. 

bv the F cargoes had been captured 

were 

Tw f *‘**^«“ ‘“to (Jporto 

Fr^nl f -Fronch occupation, or whether the 

wW the? f I *“ *“ ‘Oporto 

aDD?'?t? possession of it. The French 
appear to have landed part of the cargoes, 

on shore at thelme 
when the mihtary forces of the Crown took 
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Oporto. It was, however, held, upon the 

mets, that there had been a capture by the 

French, and a recapture by the military 

forces of the Crown of both ships and 
cargoes. 

Lord Stoweli allowed a claim for salvage 
on the part of the military authorities in 
respect of that portion of the cargoes which 
had been landed, as well as of the ships, and 
that portion of the cargoes remaining on 
board. He distingyished The Goiter Eems 
(5) on the ground, as their Lordships under- 
stand the decision, that tlie master of the 
Ootfter EemSy in landing the goods, was 
acting within his authority derived from the 
owners of the goods, whereas the landing m 
the case which he was considering had been 
effected by persons acting without authority 
from, and contrary to, the interests of the 
owners. The same ground of distinction 
would appear to be applicable to the case 
their Lordships are considenng. The petro- 
leum was not warehoused pursuant to any 
authority given by the owners, hut in breach 
of the contract for its carriage to Hamburg, 
and, so far as the owners were concerned, 
this was as much a hostile act as the landing 
of the goods by the enemy captors in the 
case of The Progress. In neither case, to 
use Lord Stowcll s expression, was the conti- 
nuity of the character ol the goods lauded as 
cargo in any way interrupted. 

There are only two other cases which need 
to be reterred to in this connection. The brat 
IS that of The Marie Aii/ie, cited. In this case, 
at the outbreak of the war with France on 
16th May 18U6, The Mane Amie, a French 
ship, was under repair at Lamsgate, and 
certain parts of her cargo had been landed 
and were warehoused, iioth the ship and 
the goods so landed were seized as prize, and 
in due course condemned as such. * 


(H) [1810J Jidw.Xia 


There is no record of the reasons which 
iuUueuced the Court. It may be that the 
warehouses in winch the goods were depo- 
sited were considered as part of a harbour 
or port of the realm, so as to bring the case 
within the ordinary dchmtion ol goods liable 
to seizure as prize. It may be that the 
goods, having been temporarily landed while 
the vessel was repaired, were siiij considered 
w part of the cargo, though not actually on 
board. The case, however, is clearly in- 
consistent with the proposition that goods 
■ejzed on land cannot be lawful prize. The 
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same may be said of the case of The Berlin 
Johannes (12) if, as would appear to be the 
case, the goods already landed were seized 
and condemned as prize. 

If these decisions turned on the question 
whether the goods, though landed, were still 
in port, they are authorities against the 
appellants, for no valid distinction can be 
suggested between a warehoase for the 
receipt of goods brought into harbour by 
sea and the tanks in which, in the present 
case, the petroleum was stored. 

Their Lordships, therefore, have come to 
the conclusion that the petroleum on board 
the JioHmanian^ having from the time of the 
declaration of the war onwards been liable 
to seizure as prize, did not cease to be so 
liable merely because the owners of the 
vessel, not being able to fulfil their contract 
for delivery at Hamburg, pumped it into the 
tanks of the British Petroleum Co., Ltd., for 
safe custody, and that therefore its seizure 
as prize was lawful. They see no reason to 
dissent from the judgment of the President 
to the effect that these tanka constituted 
part of the Port of London for the purpose 
of applying the rule relating to the liability 
to seizure of enemy's goods in the ports and 
harbours of the realm, but it is unnecessary 
to decide this point. 

For the reasons hereinbefore appearing 
their Lordsliips are of opinion that the 
appeal should be dismissed, and they will 
humbly advise His Majesty accordingly. 

T.A.R. A}> peal dismissed. 

Solicitors for Appellant'- — Tnce, Colt. Ince 
& Roscoe. 

Solicitors for Rf^spondext ^ — Treasury Soli- 
citor. 

(12) Rotliey’.'s Pi iz>‘ Dr 


A.I.R. 1915 Privy Council. 

(From Jamaica) 

8th July 1915. 

Lords Dunedin, Shaw of Dunfermline. 
Sumner and Sir Edmund Barton. 

Ward and Others — Appellants. 

V. 

Broim and Others — Respondents. 

On Appeal from the Supreme Court of 

Jamaica. 

Will — Consi.-uction of — Ambiffuit^ in certain 
portions — Remedy is to read whole will togeOur — 
— Veeting eX'.catory gift is amorte testatoris — 
Defeasance clause is referable to the prescribed 


period of distribution — InUntion of the teststof- 

A testator directed by clause 7 of his will, that 
the trustees named therein should stand possessed 
of his residuary estate in trust to pay out of the 
income, certain annuities to his wife and children, 
and that immediately after the decease of his wife, 
they shoud stand possessed of the residuary 
trust-funds for all his children in certain propor- 
tions and shares. Clause 8 provided as follows : — 
■■ If any child shall die in ray life-time or after my 
decease leaving a child orchildren who shall survive 
me, then and in every such case such last mentioned 
child or children shall take and if more than one, 
equally between them, tbo sliare which hia or her 
or their parent would have taken, of and in the 
residuary trust funds if such parent had survived 
me.” 

Held (1) that the provided shares of the 
residuary estate vested in the children of the 
testator from his death. [P. 160. C, 1.] 

(2) That the construction of clause 8 that 
grand children could not take unless their parent 
died in tbo testator’s lifetime conflicted with the 
phrase ” after my decease ” and on the other hand 
vesting a morte, and no latpr, is indicated by two 
expressions referring to children and grand-children 
as surviving “ me,” and hence the whole will must 
be read together according to the ordinary priiwi- 
plo set forth in Chunilal Parvalishankar v. 
Samartk. 38 Bomb. .199.1?. 149,C. 2 andP. J60,C. l.J 

(3) That clause 7 disclosed the mind of the 
testator on the important subject of the reaUsation 
and distribution of the estate which was to take 
place at the death of his widow and therefore »* 
the event of the death of any’ child before tha ’ 
oventj the vesting of that child’s share was 

to defeasance in favour of his or her c hud or 
children. [P. I«>. C- 1-] 

O'Mahoney v. Burdett- approved. 

Chunilal Parvatishanker v, Bai Samarth, 38 -h- 
399, followed. 

R. Finlaif, H. Terrell and BeaairioM-'i<^^ 
Appellants. 

A. Grant and Lavhtgton — for the infant 

Respondents. 

Cave and Israe'l Daois—lor the Respon- 
dent trustees. 

Lord Shaw of Dunfermline. — This is ao 
appeal from an order of the Supreme 
of Jamaica, dated 14th July 1914, whic 
affirmed a decision of the Chief Justice o 
Jamaica, dated the 28th. April 1914, 

The question raised is as to the con^roc- 
tion of certain portions of the will of Lieut^ 
nant-ColoneltheHon. Charles James Ward- 
The will is dated 24th September 1913. Co'- 
Ward the testator died on 7th Decern 
1913. 

The clauses raising the pmnt of confitruo- 
tion ate these : ^ 

•' 7. T devise and bequeath all my 
personal estate not hereby otherwise 
unto my trustees upon trust that my 
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shall sell, call in, and convert into money the same 
or Buch part thereof as shall not consist of money 
and sl^ll with, and out of the moneys produced 
by such sale, callinu in. and conversion, and with, 
and out of any ready money, pay my funeral and 
testamentary expenses and the legacies and be- 
quests bequeathed by this, my will, or anv codicil 
hereto and shall invest the residue of the said 
moneys by placing same on deposit in the Colonial 
Bank and the Bank of Nova Scotia or either of 
the said banka at their discretion and shall stand 

A f said residuary trust moneys and 

investments for the time being representing the 
same and the income arising therefrom (herein- 
after called the residuary trust funds) in trust to 
pay out of the said income thereof during the life 
of my said wife the following annual payments 
(payable in equal monthly instalments) :~to inv 

hundred pounds ; to mv son Charles 
Ward, four hundred pounds ; to ray son Arthur 
Uaud Ward, six hundred pounds; to my eon 
Karry Ward, five hundred pounds ; to my son 
Frank Ward, five hundred pounds; to my daughter 
Mrs. McGrath, four hundred pounds ; to mv 
daughter Mrs. Haggart. four hundred pounds • 
and to my daughter Sybil Ward, three hundred 
pounds. And from and iramediatclv after the 
decease of my .said wife my trustees'shall stand 
posso.ssed of the residuary trust funds in trust 
for all iny said children in the following proportions 
and shares : — to each of my said sons a sum equi- 
valent to four twenty-fifths of the said residuary 
trost funds and to each of my said daughters a 
sura equivalent to three twonty.fifths of mv said 
residuary trust funds. 

*8. If any child shall die in my lifo-time or 

leaving a child or children who 
shall survive mo then and in every such case such 
last- mentioned child or children shall take and if 
***®*’®, one equally between them the share 
which his or her or their parent would have taken, 
of and in the residuary trust funds if such parent 

had sxirvived mo.” 

On 22nd December 191 3. the will was duly 
proved by the executors named therein. 


The testator was survived by his wido’ 
and by all of the seven children abov 
named. They are all still alive with th 
exception of Captain Arthur Claud Ware 
^ 0 died in action in France since the siii 
was instituted, on 26th August 19U. Hi 
wi ow and two infant children have bee 
made parties to this appeal. Some of th 
other SIX children of the testator have chil 
’ some have not. The details are un 
essary. The true contest in the case ha 

i!° ■'***’"8 the shares o 

•n '^thjjn the clauses above quoted 

♦hn /a f summons, a question 

niif ♦!! before the Board, wa 

put to the Court as follows 

childron^^^L plaintiffs (the testator’ 


It is somewhat unfortunate, in the opinion 
of tlieirLordsbips, that the answer, as worded 
by the Courts below, is indirect and nega- 
tive in form. But the Board does not differ 
in substance and result from the judgment 
as that is explained by the learned judges of 
the Supreme Court. 

Both parties admitted in argument that 
under the clauses quoted there was vesting 
a 7)wrte testaioris in the testator’s children^ 

' g survived him. The appellants 
maintained that this vesting was absolute. 
The infant respondents, on the other Iiand. 
maintained that in the case of the death of 
any child before the period of distribution, 
namely, the death of the testator’s widow, 
and of such child leaving children— the 
vesting of the particular share was subject 
to defeasance in favour of such grand- 
children. 

Clause 8 of the will does undoubtedly 
raise difficulty. The appellants' contention 
wjis that graud-oliiidren could not take 
unless their parent bad died in the testa- 
tor’s lifetime. The will says, liowever, “if 
any child shall die in my lifetime or after 
my decease ’* and so the appellants boldly 
eontend that the words “ or after my 
decease ” should he struckout The respon- 
dents, on the other hand, are met bv the 
fact that vesting a merle, and no later, is 
indicated by two expressions in the same 
clau.se referring both to children and grand- 
children as surviving “me”; and they 
boldly contend that the word “me” 
should be struck nut. 

Fortunately clause 7 does not a little to 
help towards a solution. That clause makes 
clear what was the mind of the testator on 
the important subject of the realization and 
distribution of his estate. These were to 
take place at the death of his widow. She 
and each of his seven children were provided 
with fixed annuities to be paid during the 
period of bis widow’s sprvivance. All were 
provided with a minimum income until the 
widow’s death, and thereupon and once for 
all the estate was to be divided. 

Their Lordships think this consideration 
is paramount, and that language used by the 
testator bearing on the death of any of his 
children leaving chili^ren is prima facie refer- 
able to a child's death occurring prior to the 
distribution of the estate. To select for 
preference grandchildren born of a child who 
bad predeceased himself, and to exclude 
from the 8ucccs.sion grand-children born of* 
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child who had atinnved him but predeceased 
his wife — this preference and ejrclnsion to 
take place in regard to irrand-children all of 
whom had been born and all of whose parents 
had died prior to the appointed distribution 
of the estate — this doe^s not appear to accord 
with the intention of the testator. 

Whileit would not be .^ound to hold that 
anv defeasance could tahe place subsequent 
to the prescribed period of distribution, their 
Lordships are of opinion that at and up to 
that period defeasance in favour of grand- 
children can, and was intended to occur. 
The language of Lord Hatherley in 
O'Mnhony v. Burdett shows the import- 
ance of the consideration as to the date of 
division and its bearing on the question of 
defeasance — 

“ Tn tho^o oases whore the Court has fotmd upon 
the face of the will a positive direction to pay over 
the personality to the lecateie.or to make a distri- 
bution anions several lenatees at a given time, 
the period of distribution boinc6xed at which, as 
it appears from tho face of the will, the whole 
estate was intended to be entirely disposed of and 
divided, and to pass from the hands of the execu- 
tors. the Courts have laid hold of that circumstance 
to sav, ‘ we hold this defeasance to ho before that 
period of distribution arrives, holding it to be an 
unreasonable construction of the testator’s will 
to sav that he directed on the one hand that the 
monov shall be absolutely paid and divided and 
distributed, and put into the hands of those who 
having it in their hands, will of course spend it 
without anv further trust, and on tho other hand 
that a aubsoquent event, namely a certain person, 
dying childless after that distribution has taken 
place, should divest the property, that is to say, 
make it necessary for the executor to take steps 
to get haet again, and recall that money which 
ho has paid in order to hand it over to those who 
would take under the executory devise.” 

The assistance <1erived from clause 7 thus 
enables fcbe ambiguity caused by clause 8 to 
be cleared up. The whole will must of 
course be read together, according to the 
ordinary principle set forth in many autho- 
rities and recently by this Board in Chunilal 
Parvatishankar v. Bmi SamratTi (1). 

. Their Lordships will humbly advise His 
Majesty that the appeal be dismissed, but 
that the judgment of the Supreme Court be 
varied in its declaration, and that it be de- 
claredtbat the plaintiff nnderthe provisions 
of the will acquired on the death of the 
testator a vested interest liable to defeasance 
• n the event of any of them dying in the life- 
time of the testator’s widow leaving a child 
|or children. 

(1) (1914] T.L,R. 3a Bomb. 399, 


The costs of all the parties, taxed as 
between solicitor and client, will come out 
of the estate. 

T.A.R. Appeal dismissed. 

Solicitor for Appellant and infant Bes^ 
pondents — Tippetts. 

Solicitor for trustee Respondents — F. W. 
Atkinson. 


A.LR. 1015 Privy Council. 

(From Australia) 

25th January 1915. 

Viscount Haldane L.C., Lord Shaw of 
Dunfermline, Lord Parker of Wad- 
niNQTON, Lord Sumner, and Sir 
Joshua Williams. 

Attorney-General for the State of New South 
Wales {At the Relation of A. A. Cochs and 
others) — Appellant. 

V. 


J. L, Williams — Respondent. 

On Appeal from the High Court of Aus- 
tralia. 


Charitable trust — New South Wales AuthorUy 
of. Stale Executive for dedkat'o^i to public use of 
Oooernor's residence on Crown lands, wheiher 
same were “ Waste lands ’* or not under New So'uth 
Wales Constitution Act, 1855 (18 and 19 Viet., C. 
.54), S. 2. — Temporary permission for public use 
does not constitute charitable trust — Proceedings 
vneompetent xckhont a party representing Crown »» 
right of United Kingdom — Capavity of Atlomey- 
Oeneral of the State. 


Government House, Sydney, was built upon 
Crown land about 1845 and used as the oflScial 
residence of the Governor of New South Waie* 
until 1900. From 1900 to 1912, by an arrange- 
mont between the Governments of the Common- 
wealth of Australia and New South Wales, th® 
promises were occupied by the Governor-General, 
the Governor of the State being provided with 
another honse. This arrangement came to an 
end in 1 91 2, and the State Government threw open 
to tho public the grounds attached to Go^eramen 
House and decided upon extensive alterations in 
tho stables for converting the same into a whtw 
of Music. The Attorney-General of Now Sout 
Wales, on the relation of sundry private 
filed an information praying for declarations tha 
the said hou<'e and ground were vested in 
Maiesty, dedicated to the public purpose of 
residence for tho sovereign’s repreaentative » 
New South Wales and that neither the 
of New Sooth Wales nor the Govemor-in-Counci 
has power to interfere with or after tha^orp<^ 
and for an injunction against the reapouideut 
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representing the State Government and ministers 
from using the house and grounds othonrise : 

Held, that the suit was not maintainable, since 
no trust in favour of the public had been declared 
or charity established and what was granted was a 
bare temporary permission or revocable license 
and that the action complained of was that of the 
Gxacutivo of tho State and Tvitliin its powors» 
whether the house and ground were “ waste lands” 
within 18 and 19 Viet. C. 54, S. 2 or not. 
[P. 152, C. 1 and 2, P. 152,0 1.] 

Held, further that the action was defectively 
constituted, as it was contended that tho property 
and the right of administration of the premises 
was in tho Crown in right of the United Kingdom, 
but the Crown in that right was not represented 
before the Courts, and the defect, though formal, 
WM grave and made the proceedings as constitu- 
ted incompetant. fP. i.«52. cols. 1 and 2,1 

-P . 0. Lawrence, and Alfred Adams — for 

Appellant. 

R. Finlay. Austen-Cart mell . and F. L. V. 
— for Respondents. 

Lord Sumner. Government House, 

Sydney, stands in extensive grounds on 
Sydney Harbour, between Sydney Cove and 
Farm Cove. It was built about seventv 
years ago, and down to the end of the last 
century was always used as the official resi- 
dence of the Governor of New South Wales. 
It replaced an earlier Governor’s residence, 
the stabling of which alone survives. “ con- 
sisting of a mass of modern Gothic build 
*ngs” the Gothic of 1817— built by 
Governor Macquarie on a handsome scale.*' 
t was built at the in.stance of the Governor 
or the time being for the use of himself and 
18 STiccessors. In this sense, and in this 

v’ been ** appropriated ” to the use 
Cl the Governor of New South Wales. At 
no time had members of the public any right 
to use It. They visited it as His Excellency’s 

to it on buvsincss connect- 
^ office, but it was always his 

personal residence, and was as private as ie 
possible in the case of a person holding so 

eminent an office. It was a public building 

Public domain only in the sense that 
property was in the Crown, and the 
ofbri*] ^’^^ted the use of it to a public 


wealtb passing of the Comir 

IwfiAn arrangement made 1 

Lf ^ of the Commonwej 

Government of 1 
nreiini«i house and grounds v 

Gpn ^ 1 4 ^^* Excellency the Goven 
General of the Commonwealth as his Syd 
rwidence, another house at Sydney b< 
provided by the Government of New So 


Wales as the r^idence of the Governor of 
the State. This arrangement was termi- 
nated in 1912, and Government House be- 
came untenanted. At the end of the year, 
after some trifling alterations such as the 
removal of sentry boxes and fences and the 
provision of notice boards and paths, the 
grounds were thrown open to the public, the 
Premier of New South Wales attending and 
making a public announcement to this effect. 
No change was made in the house, but the 
public was admitted to see the ground floor 
twice a week. For all that appears what 
was done was temporary and. if the present 
house of the Governor of the State were 
disposed of, he might resume residence in the 
dwelling of so many of his predecessors In 
the stables, however, more extensive altera- 
tions were decided upon ; the buildings were 
to become a conservatorium or school of 
music. 

It was in these circumstances that the 
appellant, the Attorney-General of New 
South Wales, on the relation of sundry pri- 
vate persons, filed the present information 
praying declarations that “ the said house 
and grounds are vested in His Majesty the 
King, dedicated to the public purpose* of n 
residence for the Sovereign’s representative 
in New South Wales,” and that ” neither the 
Governor of New Sooth Wales nor the 
Governor in Council has power to interfere 
with or alter the said purpose to which the 
said house and grounds are dedicated,” and 
asking for an injunction against the defend- 
ant (who had been duly nominated 'under 
the Clainxs against the Government and 
Crown Suits Act, 1912), as representing the 
Government of New South Wales, the minis- 
ters, officers, and servants of the Crown, 
from using the house and grounds otherwise 
than in accordance with such declarations. 

The evidence that the Government of New 
South Wal^ threatened and intended to act 
in substantial contravention of sneh decla- 
ration was inconsiderable, but their Lord- 
ships do not stay to observe upon this. It 
satisfied the Supreme Court of New South 
Wales, which unanimously granted the decla- 
rations and the injunction. The High Court, 
of the Commonwealth discharged them 
unanimously. The question to be decided 
is a question of right ; the respondent does 
not contest that, failing any right, those 
whom he represents have, in some and a 
sufficient degree, formed and acted upon an 
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intention not consistent with the terms of 
the declarations. 

The appellant’s case originally was that 
the property in question had been affected 
by something in the nature of a declaration 
of trust. Thev were said to have been 
“ dedicated to public use,” and when it be- 
came apparent that the case was not one of 
dedication in the proper sense of the term, 
and that no highways across the premises 
had been dedicated at all. it was said that 
the grounds of Government House had been 
“ appropriated to the use of the public”. 

This vague term, more consistent with a 
bare temporary permission or a revocable 
licence than with anything which could be 
the foundation of a definite permanent right, 
became eventually the syrabo! of something 
supposed to be in the nature of a charitable 
trust, and thus it was that the commence- 
ment of procee lings in th<; name of the 

^ r 1 on beliulf of the Crown 
was ju.<t fied. 

Their Lordships are in entire accord with 
l^h® High Court of the Commonwealth in 
thinking that no such case was made out 
^and that no trust was declared and no 
.charity established. It would be superfluous 
|to add to the reas^ with which this con- 
jclnsion was supported in the cogent judg* 
iments delivered in the Court below. 

It is admitted that the property in the 
premises in question is vested in the Crown, 
and thus Courts of law have been asked to 
pass judgment upon the use which ministers, 
of the Crown are making of Crown property. 
No private person, natural or Corporate, has 
any civil right therein, and the complaint is 
no more private than that which any mem- 
ber of the public may make, on what he 
deems to be public and patriotic grounds, 
against the conduct of an administration in 
relation to what is popularly c.-lled “ public 
property , It is evident that the appellant 
is at once faced with many difficulties, not 
all of which need to be discussed now. 

Their Lordships feel, as the High Court of 
the Commonwealth felt, that the action is 
defectively constituted. The Attorney- Ge- 
neral of New South Wales proceeds against 
a subordinate of his own, the representative 
defendant abovementioned ; but if, as is 
contended, not only the property bat the 
right of administration of the premises is in 
the Crown in right of the United Kingdom, 
no one appears before the Courts to watoh 


its rights or to state whether or no what has 
been done is or is not authroised or ratified 
by His Majesty on the advice of his 
ministers. This defect, though formal, is 
grave, for their Lordships cannot in such 
a matter supply the deficiency by inference, 
or by information of less than the highest 
authority. They agree with the High Court 
that the proceedings as constituted are in* 
competent, but they agree also that it is 
better not to dispose of a case which has 
attracted some public concern, merely on 
this formal ground. 

When first the grounds of Government 
House were marked out and the house was 
built, it was by the Governor of New South 
Wales that they were administered, in cor- 
respondence with and under responsibility 
to the Secretary of State. Accordingly the 
area of the grounds was diminished from 
time to time. The house itself was always 
occupied by the Governor as one of his 
residence, but under directions from the 
Secretary of State, it might doubtless have 
been used for other purposes. In due time 
an Executive Council was established, upon 
whose advice the Governor performed 
various executive acts. After the Constitu- 
tion Act of 1855 came into force, the 
Executive was the Governor acting upon 
the advice of ministers. 

It has been much questioned whether 
Government House and its grounds were 
“ waste lands ” within 18 and 19 Viet., 
c. 54, S. 2, so that the management and 
control of them passed to New South Wal^ 
thereby, but in their Lordship’s opinion it 
is not necessary to decide the point. If the 
premises are “ waste lands ”, there is noth- 
ing to show that what has been done has 
been done otherwise than in the strictestf 
accordance with constitutional usage- 
Whatever jurisdiction there may be in cer- 
tain events to consider judicially the effect 
of ministerial acts, when a Governor is not 
in accord with ministers, or of a Governor s 
acts if ministers have not advised them, no 
question of invoking such jurisdiction arises 
here. 

Equally, if Government House remains 
outside of the operation of 18 and 19 
c. 54, the Governor is entitled to have 
terial assistance both in the way 
consultation and of executive action^ 
Their Lordships agree with Mr. Justtce 
Isaacs that ** the absence of what has 
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been called ‘ executive authority ’ for the 
determination of ministers to apply the 
land to the new purposes " is not 
material in the present proceedings. It 
cannot be said, saving always the rights 
of the Crown of the United Kingdom, that 
anything illegal or even irregular has beeu 
done qm the people of New South Wales 
if the Governor has exercised his authority, 
as the officer of the Crown, in respect of 
property held by the Crown in right of 
the United Kingdom, upon the advice 
and by the ministration of the .Ministrv 
of New South Wales. There is nothing 
which requires him to act in such a matter 
by a solitary determination or by his 
own single effort. Though the personal 
intervention of the Governor is not shown 
mthe present case, and even if it be assumed 
that it was absent, the action taken is that 
of the Executive and is within its compe- 
tence on either hypothesis as to the construe* 
tion of the Constitution Aci . No <pie.stion 
arises of any obligation on the part of the 
Governor to take or to abide by the adWce 
of the Ministry of Now South Wales, assum- 
ing the premises not to have been “ waste 
lands” within IS and 19 Viet., r. 54. It 
therefore appears to their Lordships that the 
appellant fails in Uminc, for nothing that 
been done is shown to have been 
or irregular. ^ 

It Was indeed contended that tiiis propertv 
could not be disposed of without some legis- 
lative act, and that none such is shown or 
su^ested to have taken place. Their Lord- 
ships think that this point, which does not 
appear to have been raised in the Courts 
below, has been taken under a misapprehen- 

argument refers to permanent 
dispMitions, alienations or the like. Here, 
on the evidence, nothing irrevocable has 
been done. The railings and sentry boxes 
^®®fored, and the public can be ex- 
e uded from the grounds. The professors 

can be dispersed from the conservatoire, and 
t e horses brought back to their stables. 

ere may be some disappointment and 
even discontent, and some expease more or 
^ considerable, but if, when the lease of 

present residence expires, it 

s ould be decided that he should once more 

occupy the house of his predecessors, it 

does not appear that there has been anv - 

disposition or irrevocable change to prevent 
jt. 


Their Lordship.s will humbly jjdnsic 
-Majesty that the appeal should he dismis- 
sed. and the appollaut will pay the cost.s. 

T • A . R . ,{p pea I fils m issf‘d . 

Solicitors for ApfuUoiil — Crawford, Ches- 
Tor and Slade. 

■^ohcAors fof tfeS/rUtdi-.f/ - -[j'\ir\if 
Fulton. 

"^A.I.R. 1915 Privy Council. 

(Fro.m Ql'ebec.) 

25th June 1915. 

\'lSCOUM HaLDANK, L.('., LoiJf) Duneimx 

\.vi> Lord .Vtkin’son. 

Canadian Pacific Hailway Compaiiq - 
Appellants. 

V. 

Frechette — Respondent . 

On Appeal from the Court of King s Bench 
for the Province of Quebec (.Vppeal Side). 

(a) Torl-Xeylkienfe — Quebec — The. Low of Quebec, 
on conlributort/ negligence differs from the Law in 
England as it awards damages proportionate to the 
culpability of the parties. This is inapplicable 
when the. jdaintiff's negligence is the sole effective 
cause.— The term ('ontributnry negligence." dr 
fined. 

Tho rospondoiit mu« .serving «s a brakesman 
.shunting a freight wagc»n on tho line of the apprd- 
lant company at Qufibe<'. The lino and tl)o electri- 
cal apparatus for lighting belonged to and were 
controlled by tho Commissioners of Quebec 
harbour. In obediemio to S. 2(54 of the Canadian 
Railway Act, 11)00, the appellant company had 
provided tho Tower Coupler, a rea,sonably effective 
machine for coupling and decoupling. To work 
tho levor, under tho orders of tlio foreman, he went 
in botwoon tho waggons, while tho train was in 
motion. Ka u'a« knocked ilown and severely 
injured. In an action for damages for personal 
injurie.s. 

Held (I ) The Law of Quebec differed from the 
Law' of England on the question of contributor> 
negligence a.s laid down in Tuff v. Warman. 
Radley v. bond, and \orlh H'ksfern Railway Co.— 
Referred to. [P- 1.56, C 1.] 

In Quebec, notwithstanding proof of contribu- 
tory negligence by plaintiff, a kind of penalty 
proportioned to his culpability would bo inflicted 
on him and tho sum deducted from what would 
otherwise have been awarded to him. [P. I5fl,C 2.] 

Nichols Chamical Co. of Canada v. Lofobere. — 
Referred to 

(2) Where tho sole effective cause of an acci. 
dent is tho plain. iff's own negligence, ho is not 
entitled to damages and the law awarding dainag.^s 
proportionate to tho degree of neglit'enco of the 
respective parties will not apply, [P. 156, C2.] 

Oeorgo Mathews Co. i'. Bouchard— approved. 
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The true sense of the t-erm “Contributory 
negligence,” is brought out only when both parties* 
plaintiff and defendant, are ea,ch guilty of negli* 
gence 00 connected with the injury as to be a cause 
materially contributing to it. and if the neclicence 
of either partv falls short of this, it is irrelavent. 

[P. 156, c. 2.] 

Thomas v. Quart‘:rma\n; Metripolitan Railway 
Co., V. Jackson, Dublin Wickirtw and Wexford 
Ry. Co. V. Slattery — Referred to. 

An act of negligonco not coming within the 
definition set out would be an injuria but not an 
injuria dan^i locum injuriae. 

[P. l.'Oo- 2.] 

Davey v. London and South Western Railway 
Co., Macleod v. Edinburgh and District Tramways 
Co., Grand Trunk Railway v, McAlpive — 
followed. 

(6) Tort-^ Danui’je— Volenti Son Fit Injuria 

The doctrine of Volenti Xon Fit Injuria is 
applicable only w’hen fl) the plaintiff fully knew 
the risk he ran by his aet and (2) voluntarily 
incurred such risk. [P. 157 c. 2.] 

i9fni<A V. Ra/.-cr —Referred to. Sioord v. Came- 
ron, Bovilonshill Coal Co, v. Reid — Distineuishod. 

Robert Finlay and G. 0. Stuart (Geffrey 
Lawrence with them) — for Appellants. 

Leslie Scott and J. N. Francoeuf — for 
Respondents. 

Lord Atkinson. — This is an appeal from 
a judgment of the Court of King’s Bench of 
Quebec (Appeal Side), dated 9th March 
1914, confirming the judgment of the 
Superior Court, sitting in review, dated 
28th November 1913, whereby damages 
amounting to the sura of $ 12,000 were, in 
accordance with the verdict of the jury 
which tried the case, awarded to the respond- 
ent in respect of personal injuries sustained 
by him through the negligence of the 
appellants, while he was engaged in working 
as a brakesman shunting a freight car or 
waggon on the line at Princess Louise Basin 
at Quebec. This line and the electrical 
apparatus for lighting it belong to and are 
controlled by the Commissioners of Quebec 
Harbour. 

By S. 264 of the Canadian Kailway Act, 
1906, it is provided that 

“ Every company shall provide and cause to be 
used on all trains modern and efSciont apparatus* 

appliances and means — (c) to securely 

couple and connect tbe cars composing the train, 
and to attach the engine to such train, with couplers 
which couple automatically by impact, and which 
can be uncoupled without the necessity of men 
going in between the ends ‘of the cars.** 

In obe^ence to this enactment the appel- 
lants have equipped most of their freight 
cars at each end with a certain coupling 
and decoupling machine called the Tower 
coupler. It is unnecessary to describe in 


detail the mechanism of these machines 
further than to say that the portion of each 
called the knuckle, designed for coupling 
the cars by impact, is kept close and in 
position by an iron pin or peg which fits 
into a sheath or socket in the knuckle, and 
that when this pin is withdrawn from its 
'sheath the knuckle opens and the cars, 
there to fore coupled together, become de- 
tached from each other. These pins are each 
attached to one end of a lever fixed to the 
car. The other end or handle of the lever 
projects beyond the side of the car to such 
an extent that it can be worked so as to 
raise the pin by a person standing on the 
permanent-way, but clear of the car. The 
fore and aft levers of each car project 
beyond opposite sides of the car. If that, 
on one end of the car projects beyond its 
left side, that on the other end projects 
beyond its right side. It was not disputed 
that when there is a strain on the coupling 
mechanism, which may happen in many 
ways, the pin may be nipped so tightly by 
the knuckle that it cannot be withdrawn 
by the action of the lever, and that it is 
only at a moment when there is what is 
called a ** slack ” between the cars that the 
pin does not stick, and can be readily 
withdrawn by the action of the lever. But 
it was clearly proved, and was not, their 
Lordships tlfink, seriously disputed, that 
thissticking of the pin does notshowthat the 
coupling machine is a defective machine. 
Strain will admittedly cause the pin to stick 
however perfect the machine may be. 

The respondent was twenty-seven years 
of age at the time of the accident, was edu- 
cated and intelligent. He had been about 
three months in the employment of the 
appellant company as a“ spare” braokes- 
man, — ^that ie, one who may be discharged 
in the slack season if no berth be found for 
him at some other place on the line. On 
13th October, 1912, he had work through 
the night. The electric lights on the jetty 
were e^ingnished about 1-30 a.m., but the 
men who were at work on the railw.ay were 
furnished with lamps such as brakesman 
use, good of their kind. About 5 o’clock 
in the morning of this day an engine, with 
fourteen or fifteen waggons, bound for thr^ 
different destinations, attached, was stand- 
ing on one of the sets of rails on the main 
.line. It became necessary to divide up rius 
train and shunt those of the oars deatonM 
for Winnipeg into one siding, those destined 
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for Vancover into another, and those 
destined for Montreal into a third. The 
car furthest from the engine was to be 
shunted into the Winnipeg siding. The 
respondent was aware of all this and was 
helping in the work under the superinten- 
dance of a foreman named Ernest Tremblay. 
The respondent threw over the s^-itch lever 
which was situated on the north side of the 
line of rails upon which the engine and cars 
were standing in order to let this foremost 
car pass into the Winnipeg siding, and, 
having done so, he recrossed the line to 
its south side. The engine was then pushing 
the car for Winnipeg up towards the points 
thus set, at a speed of about three miles 
an hour. 


uncoupling them (4): that even if it were 
necessary for him so to do, he should have 
given notice of this intention. and was bound 
to wait till the cars had stopped before at- 
tempting to enter between them while mov- 
ing and that this was a grossly negligent act 
on his part, forbidden by the orders of the 
company ; (5) that if he had any difficulty 
in working the coupler he should have 
signalled to the engine-driver, as he had a 
nght to do, to stop the cars, and should 
have ^ven the signal to start again only 
after he had got clear of the cars ; (6) that 
the appellants were not responsible for the 
want of light : and (7) that its absence 
wa.s not the cau.se of the accident. 


Tremblay signalled to the engine driver to 
stop the train, and then (at what interval of 
time is not clear) ordered the respondent 
to uncouple this truck. This the respondent 
proceeded to do. He tried to do it several 
times with the aid of the lever, but found 
that the pin was fixed and the machine 
would not work. He then, while the train 
was in motion, went in between the Winni- 


peg waggon and the succeeding waggon to 
endeavour to work the lever on the opposite 
aide of the succeeding car. This he clearly 
deposes to. He failed to uncouple the cars. 
As he walked along between the cars his 
foot caught in the points, he was knocked 
down by the succeeding car and carried 
about twenty-five feet over the switches, 
when all the cars came to a standstill. 
He craweed out from under the cars ; Trem- 
blay then came to his aid and found him 
badly injured. The only negligence on the 
part of the appellants relied on by the 
TMpondent in bis declaration were, first, 
their negligence in permitting this shunting 
to be done in the absence of light, and 
tecondly, their negligence in providing a 
defective coupling machine. But the plead- 
ings developed ; much new matter was 
introduced, and new issues raised upon it. 


The appellants in their answer, in addition 
^0 travereing the material averment® in the 
eclaration. pleaded : (1) that the accident 
as solely due to the respondent’s own negli- 
gence, and that they were not guilty of 

ft ^ At negligence whatever ; (2) 
a the coupler attached to this car was 
a patent coupler of approved design, and 
as in good order; (3) that there was no 
necMsity for the respondent to have gone 
in between the cars for the purpose of 


The respondent replied to this answer 
by traversing its material averments, and 
pleading : (1) that it was necessary for 
him to go in between the cars to get the 
pm out and make the knuckle work, and 
that m so doing he had acted in the circum- 
.stances as all the other employees of the 
company act. and according to the practice 
followed not only on the appellants’ line of 
railway, but on all other railways ; and (2) 
that in doing what he d:d he conformed to 
the rules of the company, and the directions 
of his superior employees, namely, the yard 
master. John Vachon, and the foreman. 
Ernest Tremblay. 

* On these pleadings the case went to 
trial. The learned judge who tried the case 
left seven questions to the jury. The 
five following, with the answers to them, are 
alone of importance on this appeal. Thev 
run thus : — 

“3. Js the said arcidenf dtie solely to the faiilf 
and neplipenco of the plaintiff, and if so. in what 
did such fault and negligonco consist ? No. 

“4. Is the said accident due solelv to the fault 
and negligence of the defendants, their servants 
and employees, and if so, in what did such fault 
and negligence (consist ? — No. 

“5. Is the said accident duo to the conimon 
fault and nevligonce of the plaintiff and of the 
defendants, their servants or employtcs and if so. 
in what did the respective fault and negligence of 
each consist ? — Yes. The plaintiff was imprudent 
in going between the cars to unrouple them. The 
defendant was very much to blame for not instruc- 
ting the brakesmen, a.s no rules were shown to the 
jury that had a direct bearing on a shunter’s work 
in a yard, making up trains. Frechette, after 
working all day, was called out to take Twee dcJls 
place, who was hurt running to catch the engine 
in the dark. Tweedell fell and injured himself 
Further, the defendants should not allow the 
shunters to make running shunts during a dark 
night when there was no light, only a signal lamp 
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of about one conflle power, which wa« principally 
used for signalUng. Further, tho coupling appa* 
ratua was proven to be out of o.der. and Frechette, 
acting on orders from Tremblay to uncouple the 
car, tried to lift the pin on the other car. If there 
wa« a double lever attachment, it would not be 
necessary to do so. We rtn<l the ilefendants very 
negligent for not stopping the work when tho lights 
went out. 

“6. Has the plaintiff suffered damage by 
reason of this accident, and if so. for whnt 
amount ? — -S lo.OOO. 

“7. If you replied affirmatively to question No. 5 
^^hat amount do you deduct from tho damages 
stiff »"cd bv the plaintiff? — 

The appellants rely strongly' on the answer 
to the 5th question i. • proving that the jury 
were misdirected and misled by the learned 
Judge in his cliargc, in as much as they 
appear to liave based their verdict to a large 
extent upon what they supposed to be 
improper methods of managing the business 
of the railway adopted by the appellants. 
Even if this were so it was irrelevant, 
as these methods did not materially, or at 
all, contribute to the pl&,intiff’s injury', and 
upon this ground, with others, the appellants 
contend that they are entitled at the least 
to have the verdict set aside and a new 
trial granted. 

But their main attack wa.s directed against 
the answer of the jury to the third question. 
They contend that the e\ndence clearly 
establishes that the respondents’ own negli- 
gence was the sole effective cause of the 
injury which he received ; that having 
regard to that evidence, no reasonable man 
could find as the jury have, in fact, found in 
answer to this question ; and that as it is 
a crucial question the verdict should be 
set aside and judgment be entered for them. 

There is no doubt that the law of Quebec 
differs from the law of England on the ques- 
jtion of contributory negligence properly 
so called. If one takes, for example, such a 
plea of contributory negligence as might be 
framed in conformity with the judgment by 
Wightman J. in Tuff v. Warnian (1), to 
this effect : 

“ That the plaintiff himself so far contributed 
to the misfortune by his oun negligence that but 
for such negligence on his part the misfortune 
would not have happened, and the defendants 
could not by the exercise of ordinary care and 
oaution upon their part have avoided the conse> 
qucnces of the plaintiff's n^gliconce.” 

Now that plea, if proved, would be a 
perfectly good defence in England — Radley 
V. London and North Western Ry. Co. (2). 

(1) [1858] 5C. B. (N. S.)673. 

(2) 1, App, Cas. 75*1. 


It would be no defence in Quebec. Thej 
Jury in Quebec, notwithstanding thej 
proof of it, would be entitled to inflict 
kind of penalty' upon the plaintiff on account' 
of his own negligence, proportioned, presura-, 
ably, in their opinion to liis culpability,! 
deduct that sum from what they would | 
have awarded to him had he been blameless,' 
and give him a vercbet for the balance:’ 
Nichols Chemical Go. of Canada v. Lefebf>re 
(3). That is, in fact, what the jury have 
done in the present case. 

But though this difference between the 
laws of the two countries on this subject 
does exist, it is equally certain that in 
Quebec, as in England, a plaintiff suing 
for damages in respect of an injury sustained 
by him cannot recover if his own negligence 
be the sole effective cause of that injuiy.i 
In his judgment in George Mathews Co. v. i 
Bouchard (I) Taschereau, J. said : 

*■ There is no evidence whatever that the negli- 
gence of the company, assuming negligence to be 
proved, caused the accident in question, and an 
affirmanoe of the condemnation against it would 
unquestionably be at variance with our own juris- 
prudence. ” 

The other members of the Court took a 
di^erent view as to the existence of evidence 
of the defendant’s negligence, but did 
not dispute this principle. 


The ground of this distinction between 
the two cases is this : the latter is not, m 
the true sense of the term, a case of contribu- 
tory negligence at all. That term can 
be properly applied to a case where both thej 
parties, plaintiff and defendant, are ea^| 
guilty of negligence so connected with the 
injury as to be a cause materially contribut- 
ing to it. If the negligence of either party 
faUs short of ■ this it is an irrelevant 
matter, an incuria, no doubt, but to use 
Lord Cairns’ words not an incuria dans locurn 
injuriae. See Lord Bowen’s judgment in 
Thomas v. Quartermain (5) and Lord Cairns 
judgment in Metropolitan Ry. Co. v. Jackson 


( 6 ). 

(Here passages from the judgment o 
Lord Cairns were quoted). That was a very 
strong case. The carriage of the company 

in which Jackson, the plaintiff, wastraveUmg 

got overcrowded at Gower Street ; 
people were standing in it. At Portlan 


(3) 42 Can SOB 402. 

(4) 28 Can SCR 580 

(6) [1887] 18Q.B.D. 685. 
(6) [1878] 3 App. 193. 
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Road some people, from a crowded platform, 
opened the door of this carriage, and others 
tried to force their way into it. The 
plaintiff stood up to prevent them, the 
train suddenly moved on ; the plaintiff 
to save himseLE from falling, put his hand 
upon the lintel, of the door, when a porter 
hastily slammed the door as the train was 
entering a tunnel, thereby catching the 
plaintiff s thumb in the door and crushing 
it. Yet, for the reasons stated by Lord 
Cairns, it was decided that the Judge at 
the trial should have directed a verdict for 
the defendant company. 

In reference to the right of a defendant, 
albeit guilty of negligence not amounting 
to rncuria (lavs locum iujuriiie, to have 
a verdict directed for him where the plain- 
tiff s negligence is the sole effective cause of 
the injury in respect of which he sues, the 
same great judge laid down the guiding 
principle of the English law applicable to 
it in a well-known passage of bis judgment 
in the case of Dublin. Wicklou\ and Wexford 
Hy. Co. V. Slatfery (7) where he says : 

* lf a railway train, which ought to whLstlo 
when passing through a station, were to pass 
through without whistling, and a man were, in 
broad daylight, and without anything, cither in 
the structure of tlie line or otherwise, to obstruct 
his view, to cross in front of the advancing train 
ana to be killed, 1 should think the judge ought 
to toll the jury that it w'as the folly and reckless- 
ness of the man, and not the carelessness of the 
company, which caused his death. This would 
be an example of w’hat was spoken of in this House 
in the case of J/g^ro/)o?j7Y7a Ry. Co. v. Jackson (6) as 
an \ncuria, but not an incuria dans locum injuriul. 
llie jury could not be allowed to connect the care- 
lessness in not whistling, with the"^wcident to the 
man who rushed, with his o^ es open, on his own 

destruction.” 

The principle thus laid down has been 
iDany times applied. It was applied in the 
^se of Davty v. London and South Western 
Hailway Co. (8), and quite recently 
cases of Macleod v. Edinburgh and 
J^trict Tramways Co. (9) and Grand Trunk 
EnUway v. McAlpine (10). In each of 
these cases the act upon which the risk 
of injury attended, and from which the 
injury sustained resulted, was done by the 
person who suffered the injury. The ques- 
tion, therefore, which was raised and was 
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most discussed in the case of Smith v. 
Baker (11), namely, whether a man volun- 
tarily incurred a risk attending his employ- 
ment, where the act or negligence by which 
he was injured was the act or negligence 
of some person other than himself, did not 
ari.se in these cases. 

In cases such as Smith v. Baker (11) it 
must be shewn (i) that the plaintiff clearly 
knew and appreciated the nature and 
character of the risk which he ran, and (2) 
that he voluntarily incurred it. Until 
both are established, the maxim Volenti 
non ft injuria cannot apply. If, however, a 
person, 'with full knowledge aiul apprecia- 
tion of tile risk and danger attendinej a 
certain act. voluntarily does that aciT it 
must be assumed that lie voluntarily incur- 
red the attendant ri.sk and danger and the 
maxim I olentt nun Jit injuria directly 
applies. Lord Halsbury pointed out this 
difference with great clearne.ss. He said 

(•'As 1 have inlimatod b^foiv. I do not dtny tbat 
a particular conjicnt may be inferr.-d by a general 
course of conduct. Kvery sailor wlio mounts 
the rigging of a sbi}j knows and appreciates 
the risk he is eneounto.ing. The act i.s his own. 
and he cannot be said not to ooasent to the thing 
he himself is doing. And examples might be 
indefinitely multiplied where the tssenlial oau.se 
of the risk i.s the act of the < oniplaiiiant plaintiff 
himself, and where, therefore, the application of 
the maxim, ‘ I'o/rw/f non fit fn/Mr/o. ’ i» rornoletch 

justified.”) 

The first question to be decided, then, 
re.solves itself into this : Does the evidence 
show that tlie respondent’s own negligence 
was the sole effective cause of the injury 
which be sustained, that is, does it show 
that he, kno\ring the risk and danger of 
going in between cars in motion in order to 
uncouple them by means of this Tower 
coupler, voluntarily encountered that risk 
and danger, thereby sustaining the injuries 
he complains of ? If he did so, then 
it must be held that .there was no 
evidence before the jury upon which 
they could reasonably find as they have 
found in answer to question No. 3. The 
presence or absence of evidence sufficient 
in any given case, to support the finding of a 
jury as reasonable men is a matter upon 
which different minds may w’ell come to 
opfiosite conclfisions. The di\'ision of judi- 
cial opinion in the present case is proof of 
this. And every appellate tribunal, con- 
scious of the great advantage enjoyed by a 
jury in having seen and heard the witnesses, 
and in having had the whole trial conducted 
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under their observation, must feel reluctant 
to disturb the decision of such a tribunal. 
This applies in a special degree to this 
Board, which has to deal with the adminis- 
tration of justice in distant and dissimilar 
parts of the Empire, and has always desired 
to strengthen the well-deserved confidence 
of the local public, in their native tribunals; 
but if, despite this ever present desire, the 
Board, after careful examination of the evi* 
dence, comes to the conclusion that the 
verdict of the jury cannot be sustained, no 
coiuse is open to it but to set that verdict 
aside. Any other course would amount to a 
judicial wrong, the punishment of a litigant 
for something for v.iiich he has not been 
proved to be answerable. 

Now, since the respondent again and 
again admitted that he knew that in going 
in between freight cars while in motion to 
uncouple them, he endangered both his life 
and limbs, it could not be contended that 
he did not know and appreciate the risk 
which he ran. He was acquainted with 
the place, knew where the switches were 
and knew they were open, since he himself 
had opened them. If the darkness increased 
the risk, he must have been aware of that 
fact also. Accordingly the respondent's 
Counsel was driven to contend that, though 
his client knew well the nature and character 
of the risk he would run if he should act as 
he has done, he did not encounter that risk 
voluntarily, but, ou the contrary, encounter- 
ed it under the compulsion of a legal con- 
tractual obligation. 

Basing himself upon the supposed like- 
ness of the case of Sword v. Camarryix (12), 
discussed at length by Lord Cranworth in 
Barionshill Coal Co. v. Beid (13), he argued, 
borrowing Lord Cranworth’s language, that 
a negligent and defective system of carrying 
on the operation of shunting was allowed 
to grow upon the appellant Railway, 
according to which brakesmen were only 
required to operate imcoupUng levers from 
outside the waggons so long as the coupling 
machines worked satisfactorily, but were 
not only permitted but were bound by the 
terms of their hiring to get in between cars 
when in motion for the purpose of uncoup- 
ling them whenever the pin happened to 
stick or the coupler did not work satisfacto- 
rily — ^that is that the brakesmen, including 

(12) 1 &S.a (2ad Ser.) 493. 

13) 3 Macq. 266. 


the respondent, were employed to discharge 
their duties as such according to this defec- 
tive and negligent practice which was so 
permitted to prevail. 

This, he admitted, was the way most 
favourable to him in which the contention 
could be put. It will be considered pre- 
sently how far the principle of Sword v. 
Cameron (12) is applicable to the present 
case. Before proceeding further, however, 
it would be convenient to deal with the res- 
pondent’s point aa to the alleged defective- 
ness of the Tower coupler. (After a consi- 
deration of the evidence as to the Tower 
coupler the judgment proceeded) ; — 

The respondent himself admitted that 
in the best of couplers the pin may be held 
30 tight sometimes that it will stick if there 
be not “ slack ” between the cars. He 
explained how this “slack ” might be 
produced. Tremblay, his witness, proved 
that the Tower was the “ aoant dernier 
patent, the Sharon the ‘ derinier” patent, 
and that some of the former work was as 
satisfactory as the latter. 


In addition three or four witnesses were 
*examined on behalf of the appellants on 
this point, but not ou the existence of this 
practice. They proved that this tower 
coupler was a patent automatic coupler 
the very be,st of its kind ; that its ordinary 
life was about ten to ^teen years ; that 
about 75 per cent, of the Canadian Pacific 
freight cars were equipped with it ; that it 
was used on many other of the great Cana- 
dian railways ; that the Railway Comims- 
sion, whose niles, regulation, and require- 
ments all Canadian railway companies aK 
bound to obey and comply with, approved 
of it ; that the Sharon patented coupler 
was fifty pounds heavier than the 
had the same inside mechanism but had 
the additional advantage of an attachment 
operati ng underneath ; that the cars of the 
company were increased in size so that they 
were able to carry a load of from to 
sixty tons, instead of twenty to thirty w 
theretofore; that the company equipped 
these larger cars with the heavier coupler 
because of its greater strength and its 
additional attachment ; and that no cW^ 
arc built in Canada with the levers **^*®^^ 
to couplers running from side to side of the 


car. 


This evidence was practically uncontrt- 
dicted. Counsel for the respondent admitted# 
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as indeed, according to a well established 
principle of law he was bound to admit, that 
the company were under no obligation 
whstever to their employees to equip their 
cars with the very latest improved coupler 
immediately after it was put upon the 
market. 

Their Lorftships are clearly of opinion 
that the evidence does not establish that the 
Tower coupler is a defective machine, or 
that the Company failed in any way in 
their duty to their Brakesmen to proWde 
them with machines reasonably fit and 
proper for the work which those brakesmen 
had to do. The learned judge who presided 
at the trial was apparently of the same 
opinion. 

It remains to deal Avith the evidence 
bearing on the main question in the case. 
Of the five witnesses examined on behalf 
of the respondent on this part, of the case, 
two were former employees of the company, 
and three were existing members of the 
company's staff. The respondent himself 
gave evidence (After discussing the evidence 
their Lordships held that the rules prohibit- 
ing men between cars in motion was 
perfectly well known and they then 

proceeded.) 

The necessity of observing it was impressed 
upon brakesmen, and they were fully aware 
of the dangers attending the transgression 
of it. The respondent must be bound by 
evidence given on liis behalf. Now the 
argument advanced by Iiis Counsel places 
him in this difficulty. If the respondent 

serve according to the defec- 
tive system alleged to have been puraued, 
with or without light, he has no more right 
to recover for injuries arising from dangers 
inherent in that system than would a .sailor, 
to take Lord Halsbury's illustration, be 
entitled to recover damages because he fell 
from the rigging when, in obedience to 
orders, he went aloft, dr a jockey who was 
retained to ride in a steeplechase be entitled 
to recover damages because in the race he 
w^ thrown and injured, while if the 
defective system merely applied to acts 
one in the daylight or with clear and 
adequate artificial light, the respondent, 
nowing the dangers, as he admittedly did, 

more rash and reckless in going 
in between the trucks at night. The case of 
V. (Jameron (12) was a very peculiar 
one and in their Lordships’ view, bears no 
resemblance whatever to the present. There 


1 is* no proof whatever in this case that this 
» practice of going in between mowng cars 
I was ever tolerated or approved of by the 
Company, or the infraction of the rule 
against it systematically winked at by the 
Company or its officers, and still less proof 
that the respondent was hired to act under 
any circumstances in violation of the rule. 

It was proved that the brakesmen, though 
directed to observe the rule, violated it 
occasionally at their own risk, A company 
such as this are not required to have every 
rule for the guidance of their staS printed 
or reduced to writing. If their employees 
are aware of the existence and terms of 
the ride, they are bound by it whether it 
be written or not. Negligence is a breach 
of duty, and their Lordships are quite 
unable to discover what is the particular 
duty owed by the appellant company to 
the respondent wliich the company has vio- 
lated. They supplied their brakesmen with 
machines reasonably effective for the pur- 
pose required. They caused their staff to 
be informed that certain rules should be 
observed. The fact that their employees 
violated these rules cannot enlarge the 
duties which the company owed their 
staff, or impose new duties towards that 
staff upon them. The respondent has 
suffered very serious injuries, and is entitled 
to one's deepest sympathy ; but on the 
whole case their Lordships are clearly of 
opinion that he is the unfortunate victim of 
his own rashness and recklessness and that 
consequently he has no legal claim against 
the appellant company since they have 
done him no legal wrong. With moral 
claims, if any, this Board has no concern. 
They further think that the answer to 
question No. 3 is not such as a jury could, 
on the evidence, have reasouably found. 
This appeal should therefore be allowed ; 
the judgment appealed from overruled ; 
the verdict found by the jury set aside; 
and a verdict entered for the appellants, 
and they will humbly advise His Majesty 
accordingly. 

The respondent must pay tJie costs here 
and below. 

T.A.R. Appeal allowed. 

Solicitors for Appellants — Blake and Red- 
den. 

Solicitors for Respondents — Lawrence 
Jones and Co. 
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**A.I.R. 1915 Privy Council. 

{From New Zealnau) 

25th July 1915. 

Viscount Haldane. Lord Parker of 
Waddinotok, and Loud Sumnek. 

The Ki/f'j — Ajjpellant. 

i). 

Catherine Lena Bioad — Rfspomleut. 

On Appeal fioiu the Court of Appeal of 

New Zealauvl. 

* ^ (a) Highway — A’eu' Zealand — Level cross- 
ing — Tret^pnss — Conjliciing priority oj passage bet- 
ween persons using a hightcay may be regulated by 
giving a Railway Company "the right of way" 
during a period hut the duty of using reasonable care 
remains — The ownership of the highway not vesting 
in the railway vompany and the company not being 
HI “ occupation of the premises " for carrying on a 
dangerous business, a person v'<ing the level crossing 
is riot a trespasser. 

Broad, a niotur-cycliat mot with doath at a rail- 
way loVid crossing; and the jury gave a verdict of 
negliKOQCc on the part of the railway authority. 

By the Public Works Act, UtOS (of New Zealand), 
S. 19, sub. S. 2. ‘'where a road or street crosses a 
railway on a level, the public right of way at such 
crossingshallcoaso whenever any engine orcaxriage 
on the railway is approaching and within a distance 
of half a mile from such crossing : and shall at all 
other times extend only to the right of crossing 
the line of railway with all convenient speed, but 
not to stopping or continuing thereon. 

By by-law No. 38 made under the (loverument 
Railways Act, 1908 (of New Zealand) 8. 10 (e), 
“ no person shall drive or attempt to drive, any 
vehicle or animal on any part of a public road, 
whore the same crosses over or upon a railway* 
on the same level, otherwise than at a walking 
pace, and every person shall, before crossing the 
lines of rail, comply with the directions upon the 
notice board ‘ stop, look out for the engine,” — 

Held : — (11 Regarding S. 191, sub. S. 2, that its 
provisions suspended, during the period therein 
referred to, the absolute right of the public to 
pass along a highway over a level crossing ; but 
the right of those who did so pass, to have reason- 
able care exercised by the railway authority in 
using the line remained unaffected thereby. 

The position of the cyclist and engine driver 
was in point of law the same and as persons using 
the highway in common, each of them shoald 
use reasonable care. 

A person vising the highway at a level croesinif 
is in no sense a trespa.sser, the soil or surface 
vesting in the borough under S. 153 of the Munici- 
pal Corporation Act, 1908 and the railway having 
under S. 43 of the Governmant Railways Act, 
1908 nothing more than the obligation to metal 
and maintain the surface of the crossing. Nor is 
the railway authority in “occupation of the pre- 
mises ” for carrying on a dangerous business. 

Oantret v. Egerton and In Indermaur v. Dames 
distinguished. 


£feWfurther(2)that By-law No. 38 set out above 
was invalid (a) because of its ambiguity and failure 
to give adequate information as to the duties of 
those who are to obey it. 

.VrtsA V. Finlay referred to. 

(6) Interpretation of statutes — "By-law-Ambiguiiy 
By law A'O. 38 of the Qovernment Railways Act 190S 
is invalid, on account of its Ambiguity. Ulfxa vires — 
By-law No. 38 of Government Rahway Act 1S08 
{New Zealand) ultra virea as off ending against the 
object of the rule making power given under S. 10{^) 
IX of the Government Raihvays Act, 1S08. 

By-law No.38 is ultra vires as the rule making 
powW of the Minister of Railways under S. 10(e) 
IX of the Government Railways Act, 1908, is 
conferred only “for the safety, convenience, and 
due management of the railway traffic ” and can- 
not extenil to oppressive interference of the rights 
of those subject to them. 

Kruse v, Johnson followed. 

Clavell Suiter anr] Northcoto—ior Appel- 
lant. 

Raifi.er (-ioildar’}- lov Respondent. 

Lord Sumner. — This appeal raises two 
questions, first, wlietber there was evidence 
to supi)ort the jury’s verdict of negligence on 
the part of the railway authority, and 
secondly, whether on the undisputed faoLs 
a verdict that the deceased met his death 
wholly or partly by his own default and not 
otherwise, was not inevitable. 

Apax-t from the effect of the Public Works 
Act, 1908, S. 191, sub-Ss. 2 and the posi- 
tion is this. The jury having vfisited the 
locuH in guo, found, in terms which admit of 
no doubt though they are not very precise, 
that, although the engine driver was not 
personally in fault, since he gave the whW® 
signal prescribed by regulation 117, there 
was negligence on the part of the railway 
a uthority, because a more effectual whistle 
and one better adapted to the particular 
level crossing ought to have been prescribed 
for this place. It was within the jurys 
competence to take this view. Whatever 
weight attaches to compliance with regular 
practice as evidence of the reasonableness 

of particular conduct on a ^ven occasi^- 
it was reduced to a minimum in this case y 
the fact that this regular practice was its^ 
but compliance with a universal ride appu 
cable to all level crossings at all times, ^ 
matter how various the circumstances nug 
be. The power to make regulations, 
by the Government Railways Act, lOOOj^M 
the Government Railways Department t 
sification Act, 1901, is a mere power, ana 
there is no provision that compliance wi 
regulations made thereunder shall be deem 
to be sufficient care in all circumstance. 
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Accordingly, the making of general regu- 
Ifttious and the particular compliance ^vith 
’them, still left those in charge of the worlring 
of the traffic, bound to exercise whatever 
measure of care might in law be their appro- 
priate duty, upon tlie occasion in question. 
In itself the position of the cyclist, Broad, 
on the one hand, and of the engine driver on 
the other, was that of persons using a high- 
way in common, who come swiftly and 
unexpectedly upon one another at a point 
where, in a greater or less degree, each may 
expect to meet other persons and must there- 
fore use reasonable care to announce his 
approach and to keep out of tlieir way. The 
fact that one ran upon rails while the other 
used the ordinary road surface, and that 
one was only crossing the higJiway trans- 
versely instead of proceeding along it, length- 
wise, cannot make the [losition a clifferent 
one in point of law. 

Section 191, sub-S. 2, enacts as follows ; — 

“ tVhero a road or street crosses a railway on a 
level, the public right of way at such crossing shall 
cease whenever any engine or carriago on the rail- 
way is approaclung and within a distance of half 
a mile from such crossing ; and shall at all other 
times extend onlv to the right of crossing the lint 
of railway with all convenient speed, but not to 
Btopping or oontinnincr th»*rpf*n.” 

There can be no doubt that this section 
was framed with the intention of diminish- 
ing the rights of the public, and conse- 
quently the obligation of the railway 
authority, when a train is approaching 
within half a mile, but tbo right affected is 
not in terms the right to have some appro- 
priate measure of care observed by those 
directing the train. The right affected, is the 
right of way, and the Legislature foreboie, 
no doubt advisedly, to say that in such 
proximity to a train, persoas using the high 
road must cros.s at their peril and without 
any right to have any degree of can- 
exercised towards them, while remaiuiug 
under some duty to use care themselves in 
•order to avoid injury to the tr.ain. 

The language of the sub-section is amply 
satisfied by holding that on the specified 
approach of a train the public’s absolute 
right to pass is suspended, leaving unaffected 
the question of other rights, if neverthele.ss 
persons do pass. \Vl»ere a highway is 
crossed at right angles as of right, priority of 
parage belongs to the first comer ; he 1ms 
a right to be on the crossing, and, so long as 
he is crossing vdth all convenient speed, the 
second comer cannot disregard or object to 

lOl.l—K. 21 Jb 22. 


his presence, but must wait his turn if he- 
cannot pass clear. Such a suspensory pro- 
vision may be of considerable iiujiortance to 
the working of a railway ; otherwise, for 
example, a Hock of sheep might be driven* 
on to the crossing as of right, v hon a train, 
though in sight and near at hand, could still 
pull up, and then the train would have to 
wait til] the flock had cros.sed, v/itfi all con- 
venient -speed, no doubt but far too slowly 
for the passenger’s pati'moe. Tiiere are many 
instances in wliicli delay might be caused 
to train.s at level cro5?siugs, wiiich such a 
section as this tends to prevent, vrithont 
inflicting real Iiardships on tlie jiubhc oi; 
imperilling its safety. The inconvenience is 
no more than is involved in waiting at level-, 
crossing gates, when they are closed to road 
traffic on the approach of a train. The 
latter part of the section, which expresses 
the common law rule, is similar in its object 
—namely, the clearing of the road, so as to' 
prevent the delay of a train. To use a 
colloqualism common in .^^rnerica, the train 
has “‘the right of way.” 

\Vliatever may have been the objects 
which the framers ofthis section had m mind,- 
it ought not to be interpreted so as to bear' 
hardly on public rights unless its language- 
expresses .such a diminution. The argu- 
ment of counsel for the appellant contends' 
for an extreme iuterpretation of the first part 
though the second is merely declaratory of 
the existing law. AVithont actually calling 
the deceased a trespasser, they claim the 
same immunifies towards him as if he had 
tortiously entered upon private proptvty of 
the railway authority instead of being a 
lawful user of a public highway. They argue' 
that ar. most the obligation of the railway 
authority was not to lay a trap for him, and 
ileny that there was any trap, since he saw 
and was familiar with the crossing, and' 
could have seen the train if he had taken 
enough pains to do so. Thoir I.ordships have 
been unable to discover upon what legal 
foundation this construction re-sts. The 
surface of the level cro.ssings is not vested in 

authority. By S. lf>3 of the 
Alunicipal ('orporations Act, 1908, the soil of 
the highway is, as such, vested in the 
municipal corporation of tlio borough, and 
that the crossing of tin* highway by a railway 
on the h;vt*l does not di\/‘st the property in 
the soil at the cro.s.sing if .shown by the con- 
trast between sub-S. 1 & 2 of S. 191, nor does 
S. 43 of the Government Kailways Act, 1908, 
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Allect ;iiijthiug but the obligation to metal 
and maintain tbe surface of the crossing. 
Considerations which attoch tu trespass 
qiiare •'lansuiv frryii are inapplicable here. 

The argument cxprussl} assumed tliat the 
high road had been dedicated t(> tin- public 
before the railway was made The case was 
put as one of occupation of pi>*iuises wl)ere, 
to the decer.sed’s knowdedge. the railway 
autl)onty carried on a dangerous business, 
and his position and rights, if any, were 
likened to those of a person who. without 
leave or at most with bare leave, enters 
upon ^uch premises and gets hurt thereon. 
Again, their Lordships t!-ink that occupa- 
tion by the railway authoritr. which is the 
foundation of t'. is argument, is not made 
oat. The railway line is laid across rhe 
high road under such legal light that its 
presence on the surface of the highway is 
not, as it would otherwise be, a public mii- 
tiance, and so that no authority but the 
Legislature can require its removal. True 
also bj* 43 of the same Act. the mainte- 
nance of the road at the level crossing has 
been for reasons of administrative conveni- 
ence imposed on the minister instead of on 
the local authority havang charge of the 
road. All this is far from such occupation 
AS is the foundation of tbe principles applied 
both in Gautret v. Egerf^v (1) and in fmfer- 
waur V. Dames (2). 

Where premises are in private and exclu- 
sive occupation and the party injured has 
entered under circumstances which show 
that he knew that he W’as entering, not as 
of right but either wrongfully or upon terms, 
it is intelligible that the law should be strict 
as to the duty of the occupier and the risk 
of the risitor if he is injured by some source 
otf danger which is patent and manifest. If 
is intelligible that the law should be stricter 
atill to a person who comes not only without 
right, but without consent and wrongfully. 
In such case the party injured knows where 
be stands. In the present case the most that 
can be said is that the level crossing is for 
most part of the day and night in the 
occupation of neither party, and long 
• stretches of time, when it is simply a 
somewhat inconvenient section of a high 
road, are with little, if any, warning 
diversified by flashes of statutory 
occupation as transient as they are sudden. 

^ (i) h.Ll. 2,C. y. 371. 

(2) [1867] L, R. 2 C. P ')l\. 


To such a case, when the passer-by may^ 
be quite unable to tell whether his statvs is,, 
on the appellant's construction of the sub- 
section that of public right or private wrong 
or precarious toleration it seems to their 
Lordships that it would be unreasonable ta 
apply rules which belong to totally different 
cases. The argument would apply the limit- 
ed duty of care incidental to exclusive occu- 
pation to the peculiar position created by a 
sub-section which does not name or imply 
occupation of any kind. On the contrary, 
the sub-section appears to be concerned with 
conliict-ing priorities of passage between 
persons actually using a public highw’ay, and 
not with questions of mutual care between 
persons using it in equal right though in 
highly dissimilar circumstances. It may be 
that tbe railway authority has a rateable 
occupation of the railway track, but their 
Lordships are unable to regard this as a* 
relevant matter. The fact is that members 
of the pul)Lic have just as good a right, and 
in principle the same species of right, to the 
use of the roadway at the level-crossing as 
the railway authority has except in so far 
as a modification is introduced by S. 191 on 
the approach of a train. This modification 
is at all times a passing one ; in many places 
it operates only at long intervals and for 
tbe briefest time. 

The sub-section contains no provision 
requiring the railway authority to inform 
the way-faring public of the precise proxi- 
mity or even of the presence of the train. 

It appears to apply wbetheror not the passer- 
by does or can know of it. The shape of the 
ground, the curve of the line, the position 
of trees or houses, the occurrence of fog, 
snow, or darkness, all or any of these things 
may effectually screen the train’s approach 
from the most wary ; yet it seems that they 
must discern or divine its approach for 
themselves, and decide as best they can 
whether it approaches in order to cross or 
only with the intention of stopping short 
and shunting back again. Upon thesc- 
things. their rights, it appears, depend ; il 
the train is somewhere within the distance 
of half a mile, driven with the intention of 
approaching and crossing the road, then the 
crossing is in tbe exclusive occupation of th® 
railway authority and the public come peri- 
lously near to tre.spass. They must draw 
the line for themselves between a wrongful 
and hazardous crossing and a crossing as of 
full right by their judgment of the distan^ 
of a possibly invisible train and of the^ 
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pracfcice of engine drivers at a spot thev may 
never have seen before. These are cogent 
reasons for thinking that the sub-section 
was framed alio intuitu. Their Lordships 
think that so rigorous a ruling is more than 
should be extracted by bare interpretation 
from a sub-section which does not appear to 
be concerned at all with the conduct of 
persons who meet de facto upon a public 
highway and they agree with the judgment 
of the majority of the Supreme Court of 
New Zealand, that S. 191, sub-section 2, is 
no answer to the finding of the jury that the 
railway authority was guilty of negligence 
causing the death of Broad. 

The second question turns upon the vali- 
dity and effect of Uailway By-law No. 38. 
Apart from thi.s by-law. the evidence clearlv 
raised an issue as to coutributory negligence, 
on which the jury might find om; way or the 
other. It is true tliat Broad approached a 
blind corner at the level crossing at a speed 
of some fifteen miles an hour along a road 
where, according to evidence which the jury 
must be taken to have accepted in finding 
negligence against the railway authority the 
height of the hedge on the near side prevent- 
ed the rider of a motor-cycle from seeing an 
approaching train till he was too close to the 
crossing to pull up for it. On the other 
hand, there was evidence that would justify 
the jury in finding that Broad had reason 
to believe that the only train which could 
obstruct his passage had pas.sed. True, the 
etation master said that the train started six 
minutes late and said, “ On Wednesday she 
is always six minutes late,” the day of the 
accident being a Wednesday but it was for 
the jury to judge of his truthfulness and to 
estimate exactly what he meant. They 
clearly did not believe his evidence about 
the visibility of an approaching train from 
any point on the road. They may equall)' 
have disbelieved his story of the punctual 
nnpUDCtuaiity of this train once a week or, 
as the Supreme Court thought, have taken 
>t to be ** a mere general assertion, and not 
to be evidence of an established and recog- 
mzed practice.” In these circumstances, on 
the facts proved and apart from the by-law 

It Was for the jury to say whether there was 
contributory negligence on Broad’s part or 
not, and if they thought that he reasonably 
believed, as a resident daily using the cross- 
ing, that the train bad already passed, their 
ver^ct that be was not “guilty of negligence 
which led to the eollision ” must stand, 


since, as is not now disputed, they were fully 
and correctly directed on the point by the 
learned Chief Justice, who tried the case. 

Accordingly, this matter turns on the 
effect of the by-law. Jt may be noticed that 
in the pleading, only that part of the by-law 
was re ied on which affected Broad’s speed 
at the crossing ; the contention that, under 
the by-law, he ought to have stopped at the 
crossing, does not appear till the motion for 
judgment was made at the end of the plain- 
tiff’s case. 

The by-law in question was made in exer- 
cise of the power given by S. 10 (e) (ix) of the 
Government Railway.s Act, 1908. which 
enables the Minister of Railways to make bv- 
laws in respect of railways or of any speci- 

V or any part thereof, “ regulat- 
ing the public or private traffic of persons, 
vehicle.s. or goods on roads across any rail- 
way on the level thereof.” Further, by S. 1 1 
{d) it is provided that “ any by-law may 
apply to railways generally or to any parti- 
cular railway or pait of a railway.” 

Th bs-law is in the folloivtiig terms; 

“ No i)er.‘5on shall clrivt- or attempt to drive any 
vehulo or^animal on any part of a public road, 
wlu-ro tho same cro.sscK over or upon a railw ay on 
the same level, otherwise than at a walking pace, 
and every person shall, before cro-ssing tin lines of 
rail, ootnpjv with the directions upon the notice* 
‘Stop! Inn! niif for t h ■ < iiyin'' ” 

This is by-law No. 'bs ; the next. No. 39 . 
deals with private roads crossing . railw.iy 
on the level and iu this connection merely 
requires that 

“every ptirson before attempting to enter or to 
drive any Vehicle or animal thereon shall first 
a.sccrtain tliat no approaching train i.s witliin half 
a mile.” 

Finally, by-iaw No. 62 punishes any 
breach of any of these by-laws by a penalty 
not exceeding £10 for each such breach, 
though, if the offender is not a member of 
the public, but employed about the railway, 
the maximum penalty in his case i.s £I only. 
Upon the facts of the case it can hardly be 
doubted that, if Broad had come to a stand- 
still at the level crossing and had looked up 
the line, while still clear of the rails, he must 
have seen the approaching train and would 
have gone scatheless. If it was his legal 
duty to have “stopped ” in this sense, and 
if, by voluntarily going on without stopping, 
he met his death, he would be no less the 
author of his own injury than if his breach 
of duty had been breach of a common-law 
duty to do whatever was reasonably careful 
and not br^'ach of a prescribed duty to do a 
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particular thing. What then does this by- 
law enjoin and what is its validity and force 
in law 1 


In its terms the by-law is of general appli- 
cation ; it is not, as it might have been, 
specially framed to suit this spot. The 
photographs, which were proved in evidence, 
showed that the notice board at the crossing 
in question, and, as their Lordships were 
informed, at level crossing in New Zealand 
generally, was of the following description. 
On the offside of the road to those approach- 
ing the crossing in each direction a tall pole 
is erected. It has on its top a board bearing 
the word “ Stop,’’ in large letters, and some 
feet below, about the middle of the post, a 
smaller board bearing, in smaller letters, 
** Look out for the engine.” This, or one of 
these, is the notice-board with the “ direc- 
tions ” of which the passer-by is required to 
comply in terms of the by-law. 

Since this by-law is of universal applica- 
tion, and since, as it appears, level crossings 
are the rule in New Zealand, it is quite plain 
that if it requires all passers-by to stop — 
that is, come to a standstill — and in that 


posture to look out for the engine at every 
level crossing and then go on, using, of 
course, the same proper care as would 
have been incumbent without any by-law ; 
It must in a multitude of cases require 
persons who lawfully use the highway to go 
through an idle and irritating ritual on pain 
of an accumulation of convictions and a 
burden of penalties, which only the good 
sense and clemency of justices can save 
from being crushing. The whole Supreme 
Court (for on this part of the case Denniston 
J. expressed no dissent), with a plenitude 
of local knowledge which has much assisted 
their Lordships, seem to have recognized 
fully the grave public inconvenience which 
such a requirement must occasion. Manv 
level crossings, it seems, are so constructed 
that coming to a stand and then crossing 
at a walking place creates a danger 
otherwise avoidable, for if the approaching 
train be invisible and the road on the other 
side ascends from the line of rails, there is 
every chance for a train to appear at close 
quarters while a motor car or a waggon is 
being got into motion again and is slowly 
proceeding uphill clear of the metals. If, 
on the other hand, the view is clear for miles 
and either no train is in sight or none within 
a distance which be traversed in less than 
several minutes, to what purpose is this 


waste of time and energy ? If the passenger 
knows that no train is due for Bouts, or that 
no train can approach, since he has just seen 
a train pass on a single line in the other 
direction, which he knows cannot reach a 
siding for several minutes, what is the point 
of requiring him to halt on the edge of the 
rails ? If the conduct of the railway ser- 
vants has reasonably led him to believe that 
the line is clear, again why must he arrest 
his progress ? Why is the immutable for- 
mality of stopping imposed in the case of a 
public road, when in the case of a private 
road it is enough to attend to the practical 
point and first ascertain that no approach- 
ing train is within half a mile V* 

If this act of stopping is made of universal 
obligation it might, at any rate, have been 
expected that language would have been 
employed of quite unambiguous meaning. 
The requirement is not to stop, but to 
comply with the directions upon a notice- 
board, which, moreover, the by-laws do not 
require any one to erect or maintain. 
According to the experience of the Supreme 
Court the public in New Zealand does 
not stop at every level crossing, and 
indeed, rarely stops at all, probably only 
when it is reasonably needful. This must 
not be attributed to a universal contumacy, 
which, indeed, could have no legal effect, 
or to a general clemency on the part of 
prosecuting authorities which would proba- 
bly be a dereliction of their duty, but 
to a general opinion, right or wrong, that 
the directions .are, “ complied with,” if the 
engine is ** looked out for.” where there is 
not reasonable ground for believing that 
there is no engine to be seen, however long 
it be looked for. AVBether, as a matter of 
interpretation, this be right or wrong, it is 
at least ground for saying that in the minds 
of those most concerned, this by-law docs 
not bear the interpretation contended for by 
counsel for the appellant, and that is proof 
that the by-law fails by reason of its ambi- 
guity to give adequate information as to 
the duties of those who are to obey it r NasA 
V. Finlay (3). 

Again, it is clear from the terms in which 
the power to make by-laws is conferred that 
the object of the by-laws, and therefore the 
limit of the power, is the safety, convenien^*^ 
and due management of the railway traflw. 
Where that is not and cannot be affected the 

(3) [1901] 85 L. T. 682. 
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Minister of Railways lias no concern with 
traffic on the roads. To what purpose then 
are members of the public required to come 
to a stand, except when trains are or pre* 
sently may be approaching so that if the line 
be crossed before they have passed a colli- 
sion may occur or the train be delayed ? 

Their Lordships, of course, cannot re\ise 
this by-law merely because they possibly 
would not have made it, if they bad been 
invested with what is the function of the 
Minister of Railways alone. The rule is well 
established that if by-laws 

involved such oppresive or gratuitous inter- 
ference with the rights of those subject to them 
as could find no justification in the minds of 
reasonable men, the Court might well say, ‘ Par- 
liament never intended to give authority to make 
such rules.’* 


Per Lord Russell of Killowen, C. J., in 
Kruse v. Johnson (4). Furthermore, in the 
present case, on the evidence given and the 
view which the jury took of it, the conduct 
of the servants of the railway authority itself 
lod Broad to believe that no train was or 
could be approaching, and he was prevented 
from knowing the truth by the want of ade- 
quate signals in view of the configuration 
of the ground. Can it be said that a by- 
law, which made him liable to conviction 
for acting in accordance with that belief, and 
thereby disregarding a useless and cumber- 
some ceremony, was an exercise of a power 
of regulating public traffic on the road for 
the protection of the railway ? The answer 
to such questions must be “ No.'’ 

On all these grounds their Lordships agree 
with the judgment appealed from, and think 
that the by-law cannot be sustained. 

The view thus arrived at makes it un- 
necessary to deal either with the effect of 
Ss. 26 and 43 of the Government Railways 
^ct, 1908, or with S. 10 of the Government 
Railways Amendment Act, 1913. The 
terms of S. 25 limit its effect to the creation 
of a liability to be fined, and the minister’s 
obligation as to metalling the road, was, for 
the purposes of this case, only relied on as 
an alternative head of negligence on the part 
railway authority. 

Their Lordships will humbly adrise His 
Majesty that this appeal should be dismissed 
with costs. 

A, R, Appeal dismissed. 

Soltoitorsfor Appellatii - M&c]sTe\\, Maton, 
Oodlee and Qunicey. 

(4) [iSilH] 
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Solicitors for Respondent — Peacock and 
Goddard. 

*A,I.R. 1915 Privy Council. 

(From Guernsey.) 

3rd March 1915. 

Lord Dunedin, Sir George Farwflv 
^ iR Arthur C'hannrli. 

Gihhons. 

V. 

Lertfestey and unothei. 

On Appeal from the Royal Gourt of 
Guernsey. 

a 

* (a) Prartice — Case ii> di-iDiU.-:,'/ on 

the ground that pleadings did not dhrhsi^ a cause of 
action. Appeal record ought lo contain pleadings. 

It i.<5 not a very convoniciit position that when 
au action Itus been dismissed on i)luadingK alone, 
tho actual pleadings should not he before their 
Lordships though they were practically tfcited 
in the judgment. [P. lOh <’. 1,] 

(6) EasemeiU^—The Xatural right of drainage^ 
Bp the Law of Guernsey the only origin of easetnents 
is by grant and they are provable only by a cordract 
registered — They are distinct from the }>atural 
Right of dra inage of superior proprietor* 

The appellant and respondents wore cu-torminoue 
proprietors of land bounded on one side by the 
high road. Tho appellant’s close of land was at 
a lower level from tlie high road but liighor than 
those of tho respondents. By a verbal agreement 
in 1872, drainage of water was provided for by 
a regular (hannol which was rebuilt in 190d 
by tho appellant, substantially serving the same 
purpose. The respondents voluntarily closed the 
hole in tlie wall of tho <li'ain with the result that 
tho waters gushed back and iloodod the premises 
of tho appellant who sued for an injunction against 
the respondents blocking the hole and damages 
for the injtiry suffered by flooding. I’ho lower 
Courts dismissed tho suit on the ground that tho 
pleadings disclosed no cause of a<'tion. 

Held^ on appeal, tho suit was maiutainablo aa 
the true cause of action is not tho verbal agreement 
of 1872, which by the law of Guernsey is not bind- 
ing. being a contract not registored,but the natural 
right of a superior proprietor to call on the 
iiiierior proprietor to, receive tho watc'r flowing 
naturally from a higlier to a lower lovoi 
Though merely a question of nomenclature, such 
a right is a natural right inherent in property and 
not an ordinary servitude or easement which under 
tho Law of Guernsey differing from other systems 
can be constituted only by a grant. [P.167, C. 1.] 

* (c) Easement — The natural right of drainage 
defined — Limitation* of such right. 

“ Where two contiguous fields, one of which 
stands upon higher ground than the other, belong 
to different proprietors, nature itself may bo said 
to constitute a servitude on an inferior tenement, 
by which it is obliged to receive the water which 
falls from tho superior. If the water which would 
otherwise fall from tho higher grounds insensibly, 
without hurting tho inferior tenement, should be 
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ownor of the supericir 
in tlu^ natural use of his property for cirainiiijiz or 
otherwise improvincr it. th<- own. r’of the inferior is, 
^thont Mif positive' ((^(nstitution of aiiv servitude, 
boun<l to receive that body of water on his pro- 
perty.” ‘ [P. 167. ('. 1] 

Such riixht is not absolute but circutiiscribed 
within limits dopendini; on circumstanees of each 
ease. For exauipI-«^ the natural right does not 
extend to iiUrodming water draining another 
wat.irsh (1 or flowin:' from another pipe, or to 
oaVesdroppini; hut includes water flowinf^ to the 
lower proprietor after its fall from the roof of a 
ouildinir on the hiLdr'i- proprietor’s oum grounds. 

[P. 167, C. 2.] 

ft. H. R. Reeve — for Appellant, 

f H. Stamy> and H. 0. Ninnim (of the 
Ouern^e>i for Respondents. 

Lord DuRod'ii. — The consolidated appeals 
are against two judgments of the Royal 
Court of Guernsey, which dismissed an 
action for an injunction and an action of 
damages at the instance of the appellant. 
Gibbons, against the respondents, Lenfestey 
and another. The judgment in both actions 
k the same and dismisses tj?e action as 
irrelevant. It is not a very convenient- posi- 
tion that when an action has been dismissed 
on pleading alone the actual pleadings are 
not before their Lordships. They are, how- 
ever, practically recited — whether textually 
or not— in the judgment, and there is suffi- 
cient to shew that it is not in accordance 
with justice that the case should have 
been disposed of without any enquiry into 
the facts. There were several amendments 
made, but the pleadings as they finally 
itand are as follows : — 

The appellant and respondents are co-terminous 
proprietors, the appellant’s land being bounded 
on one side by the high road of Grandos Rocqiies. 
The appellant avers that his closeof land is situated 
at a lower level than tho high road, but at a higher 
level than the close of thy respondents ° 

Lesqmlles premisses {the respondents') 
ont etc., tenues de temps immemorial de rece- 
voir les eaux de pluie et de source des dites 


the Bay of Port Soif. The course of the 
waters thereafter was by a drain on the 
appellant's land which passed along the old 
dyte, which was the boundary between the 
properties, and then coming through the 
dyke entered a pipe and gutter in the lands 
of the respondents. He then states that in 
190,') he pulled down the old dyke and built 
a greenhouse wall in approximately the sarre 
line as the old dyke, but two feet distant 
from his boundary, in which wall he made a 
hole at a spot — subsequently altering this 
at the request of the respondents to another 
spot so as to be exactly opposite the place 
where the waters had entered into the pipe 
and gutter on the respondents* land in the 
past, and that the water then ran over the 
strip of land intervening apd into the pipe 
and gutter as in times past till 1910, when 
the respondents at their own hand blocked 
up the hole in the wall, with the result that 
the waters regurgitated and the appellant's 
premises were flooded ; and he craved in- 
junction against the respondents blocking 
the hole and damages for the damage 
suffered by flooding. 

The action was disposed of without any 
enquiry into the alleged facts by the Court 
sustaining the following exceptions stated 
by the respondents : — 

‘(3) Que la dite cause ne praise pas 
su^samment ^jnels ci-devant proprietaires ont 
fait Vaccord verbal menlionne dans la dxte 
cause nisile dit accord verbal etait temporaire 
ou permanent ni les conditions que en faisaient 
partie. 

' (2) Qu'attendu que le dit acleur admet 
dans la presente cause qu il a chanqe la nature 
de ses premisses en hatissant et Jaisavl d'aiUres 
changements, il rCest pas allegue quit avail U 
droit de ce faire en vertue du dit accord verbal 
et d'oinsi changer ei agqraver la servitude qu* 
existait s'il y en existait une. 



premisses du dit Gibbons y cowpris celles qni ‘ (3) Qu'un accord verbal fait entre des 
venant des premisses superieuies a celles du ci-devant proprietaires ne pent etre obli- 
dU Gih^ns et de la ditc Grande Route gatoire envers les presents proprietaires qux 
s ecoulaient pardessus les dites p*'emisses du n'y etaient pas parties attendu que tout accord 
i%i Qt.bhons*' oil fait d'herilage doit etre par ecrit et enregisif^ 

He then says that in 1872 a verbal agree- Greffe.'' 
ment was made between all the proprietors To dispose of the case on these grounds 
concerned by which a regular channel was involves a thorough misconception of the 
made by means of drams, gutters, and pipes true ground of action. By the law of Quern- , 
which took the water from the lands of the sey a contract which is to have a binding 
respondents, inclumng the water coming effect as regards land in the hands of a sue- 
the high road across the lands of the cessor in the land must- be registered,--#** 
respondents and other proprietors down to it seems to have been therefore thought that ^ 
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inasmuch as the agreement was onl}* verbal 
all cause of action was gone. Rut the true 
cause of action is not the agreement of 1 872 ; 
it is the natural right of a superior proprietor 
to call on the inferior proprietor to receive 
the water which naturally hows from the 
higher to the lower level. The agreement 
of 1872 is nothing as regards binding force ; 
it is merely narrative of how the natural riow 
of the water came to be as it wa?. 

The law of Guernsey, differing in this 
respect from %ome other systems, does not 
allow of the constitution of ordinary servi- 
tudes or eesemeuts except by grant. But 
the right of the superior proprietor to throw 
natural water on the lower land is not an 
ordinary servitude to which this rule can 
apply. It is a natural right inherent in 
property ; it i.s a question of noincDclature 
whether it is or is not called a servitude. 
Their Lordships do not doubt that the law 
ofGuernsey in this matter is the same as that 
•of every other countr}’’ whose jurisprudence 
is traceable to Roman sources. Indeed, 
«ven the countries ruled by the common law 
have accepted the Romau rules. It is true 
that the Roman designated this right as 
servitude, but they exjdained the distinc- 
tion by dividing servitude into three classes 
natural, legal, and conventional and it is to 
the first class that this belongs. The law 
(Diay be stated thus : Where two conti- 
guous fields, one of which stands upon higher 
ground than the other, belong to dillerent 
proprietors, nature itself may be said to 
constitute a servitude on the inferior tene 
ment, by wliich it is obliged to receive the 
water which falls from the superior. If the 
water, which would otherwise fall from the 
higher grounds insensibly, without hurting 
jthe inferior tenement, should be collected 
jinto one body by the owner of the sujjerior 
in the natural use of his property for drain- 
ing or otherwise impro' ing it, the owner of 
he inferior is, without the positive consti- 
itution of any servitude, bound to receive 
That body of water on his property. 

It follows from this that the case of the 
Appellant, assuming his averments to be 
true (which in a matter of relevancy must 
he assumed), in no way depends on the 
Agreement of 1872. What happened in 1872 
lioed not be pleaded as an agreement ; it 
need only be mentioned historically as the 
reason of the status quo. It is sufficient for 
the appellant, prima facie, to shew that his 
u the snperior close and that the natural 
water has been cast on the respondents* 


L‘ 


close in a certain place, and that the 
respondents at then own hand have inter- 
fered with the status quo. 

The right, however, of tiie superior pro- 
prietor i.s not quite absolute. The limits 
cannot be defined by definition, but each 
case must depend on its own circumstances. 
It would not, for instance, be M'ithin his right 
to introduce water which was foreign to the' 
land — for example, by procuring a pipe sup-' 
ply, or draining another watershed -and 
then iusist that all the water so broiiglit on 
the land should be received by the iuferiorl 
proprietor to his detriment. At the same' 
time exception No. 2, wliich has been sus- 
tained, betrays a wrong view of the law, 
and, indeed, as expre,ssed, is self-destnio- 
tive. It speaks as if “changer’’ and 
“ aggraver ” wore conveitiblc terms, which 
they are nut. Nor does the mere fact of 
building forfeit the right. No doubt a| 
proprietor may not build on the cxtrcmel 
verge of liis property, and then throw water! 
off bis roof on to the neighbour’s land : that! 
would require the constitution of a servitudel 
which the Romans called sHWicidiion. and! 
English law calls “ caves-drop.*’ But if thel 
water from the roof of a building falls onj 
the proprietor's own grounds, it does not! 
cease to be natural water, but must bel 
received by the lower proprietor a.s ^he| 
water was received hefove the building wasi 
there. | 

Their Lordships do not say more, because 
they do not wish to prejudice any defence 
which the respondents may have on the 
merits — a defence which has not yet been 
formulated, at least so far as discoverable 
from the judgment before their Lordships.. 

Their Lordships will humbly advi.se Jlis 
Majesty that the judgments appealed froi?i 
should be reversed and the case remitted 
with a declaration that the exceptions 
pleaded by the renpondents fall to be dis- 
allowed as ‘'xceptions prejudicial to the 
action ; that the respondents should ho 
allowed to plead on the merits, and there- 
after, after evidence is let in the event of the 
statements of parties not being at one, that 
judgment should he given in the oas^ 
shall be just. The respondents will pay thp 
costs of this appeal. The costs in the (Jourtjs 
below will abide the result of the actions. 
'P.A.R, Case, renkandtti. 

Solicitors for Aftpellavt Beuhaiu. Bar- 
rett and Synuott. 

Solicitors for hesjhyfultfUs , But- 

ton and Frost. 
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Svi4lpr and Varletoii — Respondents. 

On Appeal from the Supreme Court of 

Ontario. 

Ka) ^Joatn^cl Act, IO—Skasc re.-iid,ny with 

UTKle tran-'^fcrnpft to IntUr, htr violety of property, 

other moiety of which wat^ already acquired by him — 

Consideration for transfer by niere being coi'enant 

^ the nnc.U, to pay half the rents of the property to 

the mec-e and to devise half the property by u iUtoher 

h^%rs—Trnnsaciiov wa>> probably vouloble in a 

Court of equity, in view of relationship between 
parties. ^ 

♦ M. C. and her brother wer€ co-heirs an rstrards 
, certain property left by the ir father. Upon 'their 

I T c uncle, 

. 1. o. I. y. purchased the moiety of the property 

, belonging to the brother and proceeded to erect 

.thereon a warehou.so at a cost of some 10 000 
1 dollars. ’ 

4 

% 

Siib6of(ut*ntly M. C. oy deed oonveved to T S. 
all her estate. legal or equitable, in the property 

' and to the use 

A • 7 ” ® The consideration express* 

ea in .ho dood was the nominal consideration of 
one dollar. The real consideration vras that 
; expressed in a letter written to lier before the 
conveyance, by the legal adviser of T.S. Acrording 
to tbis letter RI. C. was to be paid during her life 
one-half of the rents of the propartv and after her 
death one moiety of the property itself was to be 
conveyed to her heirs. This was to he secured 
partly by the management of the property being 
left, as theretofore in the hands of her maternal 
oncle, and partly by a will which T. S was to 
CQake in her favour. 

k that the conveyance 

by M C. to T. S. was. having regard to the rela- 
tionship existing between the parties, originallv 
voidable in a Court of equity. [p. ]C9, C 2 ] 

**{b) Coniract Act, S. IG—Transferor of -pro- 
perty contending that transferee holds it in trust for 
^ansfernr and that there is a resulting trust in his 
Savour cannot, consistently, seek to set aside the 
conveyance on equitable qrounds^Practice^Jrr'on- 
iislent pleas. 

TOera property is conveyed by one person to 
another and the former subsequently contends 
.taat the transferee holds the property in trust for 
Wm (transferor) and that there is a resulting trust 
in his favour owing to faUure of consideration 
the conveyance cannot be sought to be set aside 
on equitable grounds, as neither of the above 
oontentions is consistent with such a claim. 

♦(c) Truats—Evidence—Properly conveyed— En 

Aire interest of transferor whether legal or equita- 

Me, intended to be conveyed— No intention to create 
drust can be gathered. 


"Where a property is conveyed by one person to 
another and the real consideration for the convey- 
ance is expressed in a letter written by the legal 
adviser of the transferee to the transferor, before 
the conveyance, and the transferor subsequently 
contends that the transferee holds the pro» 
perty in trust for the transferor, the intention 
to create a trust is to be gathered from the coni- 
Veyance and the letter above referred to . W'here 
such intention has been to convey the whole in^ 
terest of tlie transferor, whetlier legal or equitable, 
there can be said to be no intention to create » 
trust in favour of the transferor. [P. 170, (U.l 

* * (d) Trust — Evidence — Contract to devise a 
beneficial interest is not eriden-'e of a trust in presenti. 

A contract to devise a beneficial interest assumes- 
an estate in the person who contracts, sufficient 
to enable the contract to be j*erformed and it would 
be contrary to equitable principles to construe a 
promise to settle as a present declaration of trust. 

fP. 170. CM.) 

(e) Trusts — Pesulting trust — \\hole interest, 
of grantor, legal and eqvifabh intended to be iraiisfer^ 
^^d- — a\o resulting trust comes into existence unless- 
there is no consideration or consideraiion vholly fails. 

'\\hen grantor intends to port uith the whole 
of his legal and beneficial interest in favour of 
another, there can be no resulting trust unless in 
the view of a Court of equity.tliore be no considera- 
tion to support the tran.snetion. or the consi^lcra* 
tion if any, entirely fails. [P. 170, C. 1.) 

♦♦ (/) Trusts — Res^iUiuy trust — Property con- 
veyed in consideration of covenant — Breach of coven- 
ant is not failure of consideration so as to give 
rise to resulting trust. 

If property be conveyed in rousidoration of 
covenant to pay money or to settle land the breach, 
of the covenant, does not bring about a failure of 
consideration. The consideration is a covenant 
and tUs failure to observe the covenant result in 
a right of action at law, on the covenant or for its 
breach and not in any equitable right based on 
failure of consideration. Hence the breach of the 
covenant does not bring about a resulting trust, 

(P.170 C. l.I 

Trusts — Covenant for value to settle 
land — Covenantor is trustee if and so long n.-? coven- 
ant is specifically enforceable. 

Just as it is said that after a i-onlract for 
the sale of land, the Vendor is a trusty 
for the purchaser, it may be similarly said 
that a person who covenants for value to 
settle land is a trustee for the objects in. 
whose favour the settlement is to bo made, but 
in each case, it is tacitly assumed that the contract 
in a Court of equity be enforced specifically. R 
for some reason, equity would not enforce spiecific 
performance or if the rieht to specific performance 
has been lost by the subsequent conduct of the 
party in whose favour, specific performance, might 
originally have been granted, the Vendor, or 
covenantor, either never waa or has ceased to 1» • 
trustee in any sense at all. Howard v. WiUsc 
(1915)A.C. .318 referred to. [P. 170 , a2.) 


* * (A) Specific Performance — Property corwey’ 
ed to testator in consideration of his covenant U> 
devise it by will to transferor's heirs — Transfer^ 
failing to do so — Privy Council assumed covenant to- 
be. specifically enforceable against volunteers nnder 
trill left by transferor. 
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Property was convoyed to a testator, partly in 
consideration of a covenant by him to devise the 
lands to the transforor’s heirs. The testator left 
a will in which he failed to devise the lands as 
covenanted by him. 

The Privy Council assumod the above contract 
to be one in its nature capable of specific perfor- 
mance as against volunteers under the will. Sipige 
V. Syvge [1894], 63 L. .T Q. B. 202 Ref. 

[P. 171,C. 1] 

** (i) Specific Performance — Property con- 
veyed in consideration of transferee's covenant to 
devise property to transferor's heirs — Transferee 
granting legacy to tran-tferor on the footing of the 
UtUer relinquishing his inierrst in the property— 
Transferor cannot claim sperifir performance of 
testator's covenant, by irolnnteers 'under the trill 
(assuming covenant to be specifically ertforceable 
against them) unless he disclaims the legacy. 

A person conveycid to another his property in 
consideration of the transferee's covenant to 
devise the land on the transferor’s heirs. The 
transferee left by his will a legacy to the transferor 
on the footing that the latter had relinquished or 
would relinquish his interest in the property itself 
and the transferor knew that it was so left, and 
did nothing to bring home to the testator the fact 
that he would not accept it on that footing. 

ffeW, that it would be inequitable to allow him 
while insisting on his legal right to the Icgaty to 
appeal to a Court of equity to complete his title 
to the property, A person who asks equitable 
relief must himself be willing to do what is equit- 
able. Hence the covenant by the transferee 
(assuming it to bo of such a nature as to be specifi- 
cally enforceable asjainst volunteers under the 
transferee's will), could be specifically performed 
only if the transferor was willing to disclaim the 
legacy. 

Latorence, and Eliott (of the Canadian) 
Bar for Appellants. 

Armour (of the Canadian Bar), — for Res- 
pondent Mabel Carleton. 

liOrd Parker.— The questions for decision 
in this case concern the title to certain 
hereditaments in Toronto, known as 78 
Bay Street, and arise under the following 
oircumstances : 

The late Martin Edward Snider died in 
the year 1888, intestate. He was at the 
time of his death the owner of the property 
in question, which then consisted of about 
twenty-three feet of frontage on the west 
side of Bay Street, with a small half-brick 
residence erected hereon. He left two 
children. Thomas E. Snider and the defend- 
ant, Mabel Carleton. and the property 
devolved upon them as his co-heirs. .Vftcr 
their father’s death thev went to live with 
their ancle, Thomas A.’ Snider, hereinafter 
referred to as the testator. On 4th Sep- 
tember 1899, the" testator purchased and 
took a conveyance of the moiety of the 


property belonging to Thomas E. Snider. 
The validity of this transaction is not now 
in dispute. The testator, having thu? 
become entitled to a moiety of the property, 
proceeded to erect thereon a warehouse, 
at a cost of some 10,000 dollars. 

On 15th May, 1900, the defendant, Mabel 
Carleton, by deed conveyed to the testator 
all her estate and interest, legal or equi- 
table, in the property in question, to hold 
the same unto and to the use of the testator 
in fee-simple. The consideration expressed 
in the deed was the nominal consideration 
of one dollar, of which she acknowledged 
the receipt. The real consideration was 
admittedly that expressed in a letter 
dated 9th May 1900, and written to 
her by Mr. Irwin, the testator’s legal adviser. 
According to this letter she was to bo paid 
during her life one-half of the rents of the 
property less any disbursements, and after 
her death one moiety of the property itself 
was to be conveyed to her heirs. This was 
to be secured partly by the management 
of the property being left as theretofore 
in the hands of her maternal uncle. Frank 
Hillock, and partly by will which the testa- 
tor was to make in her favour. 

It is, in their Lordships’ opinion, probable 
that the last-mentioned transaction was, 
having regard to the relationship existing; 
between the parties, originally voidable 
in a Court of equity. Whether, having, 
regard to what subsequently happened, it 
still remains voidable, is a different matter, 
and one which need not be considered, for 
no claim has been made to avoid it. On 
the contrary, the defendant. Mabel Carle- 
ton, claims on the footing that, by virtue 
of the conveyance of 15th May. 1900, and 
in the events which have happeued, the 
testator at his death lield the property 
conveyed in trust for her. Her counterclaim 
asks for a declaration that this conv. yance, 
though absolute in form, was intended 
only as a conveyance in trust for iier. and 
the first reason in her case on the present 
appeal is that, the conveyance having been 
made in consideration of a promise which 
was never carried out, there is a resulting 
trust in her favour. Neither the suggestion 
of an intention to create a trust nor the 
suggestion of there being a resulting trust 
is consistent with a claim to have the con 
veyance set aside on equitable grounds. It 
is worthwhile, however, before proceeding 
further with the history of the case, to 
consider both these suggestions. 


] . Pirivy Council ^ i hal & Safe 

In th(»ir Lord:>iiips’ opinion the intention 
of the parties inust be gathered from the 
conveyance and Mr. Ir^Ndn’s letter. The 
intention, as manifested by the conveyance, 
is clear enough. All the interest of the 
defendant. Mabel Carleton. whether legal 
or equitable, is intended to pass. The 
letter contains nothing inconsistent with, 
and a good deal to confirm this. The 
testator was evidently intendcil to be pur 
in a po.sition to grant a lease or leases of the 
property on such terms as he might think 
desirable, which could not be properly 
done if the defendant, Mabel Carleton, 
remained equitable owner of a moiety of the 
prope ty. Further, the testator’s promise 
to devise a raoietj’ of the propertv in her 
favour is inconsistent with her being intend- 
ed to remain in equity the owner of such 
moiety, whether the testator did or did not 
make such a devise. A contract to dense a 
beneficial interest assumes an estate in the 
person who contracts sufficient to enable the 
contract to be performed, and it would be 
contrary to ordinary equitable principles to 
construe a promise to settle as a present 
declaration of trust. With great deference 
their Lordships think that the trial Judge, in 
holding that the letter created a trust did 
not give sufficient weight to these considera- 
tions. In their opinion it is impossible to 
impute to the parties any intention of 
creating a trust in pnicsotf-. 

The suggestion that there was a resulting 
trust docs not appear to have been dealt 
with in the Courts below. It is, in their 
Lordships’ opinion, equally untenable. 
When once the conclusion is arrived at that 
a grantor intends to part with his whole 
legal and beneficial interest in favour 
of another, there can be no resulting trust 
unless, in the \-iew of a Court of equity, 
there be no consideration to support the 
transaction, or the consideration, if any. 
entirely fails. It is not alleged that there 
was no such consideration in the present 
case. It is suggested that the considera- 
tion failed. But how can there be a total 
failure of a consideration consisting, in part 
at any rate, of a promise to do something in 
future ? If property be conveyed in con- 
,sideration of a covenant to pay money, the 
[breach of the covenant to pay does not 
[bring about a failure of consideration. The 
jeonsideration is a covenant and failure to 
[observe the covenant results in a right of 
'action at law on the covenant, or for its 


Depo.'It Co. V. Snideh (Loud Parker) 1915 

breach, and not in any equitable right 
based on failure of consideration. 

In their Lordships’ opinion Chief Justice 
Meredith put the matter on a surer ground. 
There being no question of setting the 
transaction aside, the only point to be 
determined is whether, by virtue of the 
testator’s promise to settle the property 
given in the letter of 9th May* 1900, for 
valuable consideration, the defendant, Mabel 
Carleton, became entitled in equity to any 
and what interest. The learned Chief 
Justice refers to the case of Freemoult v. 
Dedue (1) as having decided that a covenant 
to settle lands makes the covenantor but a 
trustee for the parties who would be inte- 
rested if the covenant were performed, and 
to a passage in Lewin on Tmsts (12th ed.). 
pp. 160, 161, where it is stated that if a 
person agrees for valuable consideration 
to settle a specific estate, he becomes a 
trustee of it for the intended objects, and 
all the consequences of a trust will follow. 
Freemoult v. Dedirc (1) was undoubtedly a 
sound decisi n, and there is little fault to be 
found in the statement in Leicin in Trusts 
as to the general equitable principle. But 
it must be remembered that this principle is 
but the logical consequence of the power of a 
Court of equity to grant, and its practice in 
granting, specific performance of a contract 
to convey or settle real estate. It is often 
said that after a contract for the sale of land 
the vendor is a trustee for the purchaser, 
and it may be similarly said that a person 
who covenants for value to settle land is a 
trustee for the objects in whose favour the 
settlement is to be made. But it must not 
be forgotten that in each case it is tacitly 
assumed that the contract would, in a 
Court of equity, be enforced specifically. 

If for some reason equity would not 
enforce specific performance, or if the right 
to specific performance ha? been lost by the 
subsequent conduct of the party in whose 
favour specific performance might originally 
have been granted, the vendor or covenantor • 
either never was, or has ceased to be, a 
trustee in any sense at all. Their Lordships 
had to consider this point in the case of 
Howard v. Miller (2) in connection with the 
law as to the registration of titles in the 
province of British Columbia, and came to 
the conclusion that, though the purchaser 
of real estate might before conveyance have 

0) 1. Wins. 42ft. 

(2) [lftl.5] .TlSr^flftU] 84 L. J. P. 0. 49. 
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an equitable interest capable of registration, 
snch interest was in every case commen- 
surate only with wbat would be decreed to 
him by a Court of equity in specifically 
performing the contract, and could only be 
defined by reference to the relief which the 
Court would give by way of specific perform- 
ance. If, therefore, the defendant, Mabel 
Carleton, has any interest in the property, 
it can only be because an action would lie 
for specific performance of the testator’s 
contract to settle the property in her favour. 
Their Lordships will assume that the con- 
tract is one in its nature capable of specific 
performance as against volunteers under 
the testator’s \vill — as indeed would appear 
from the case of Synge v. Synge (3) and that 
the defendant, Mabel Carleton, is in the 
present action seehing to have it specifically 
performed. On this footing two questions 
arise : First, was the contract varied by 
substituting for the promise to settle the 
property a promise to leave the defendant. 
Mabel Carleton, the legacy of 20.000 dollars 
which the testator in fact gave her by liis 
will i Secondly, if there was no such (“on 
tract to vary, can the defendant, Mabel 
Carleton, enforce specific performance witb- 
oiit abandoning her interest in this legacy ? 
In considering these questions it is necessary 
to deal in some detail with wbat happened 
after the original promise was made. 

It appears that tbetestator, shortly after 
the conveyance of 15th May 1900, granted 
a ten-year lease of the property at an annual 
rent of 977 dollars, and one half of the rent, 
less outgoings, was duly paid to the defend- 
ant, Mabel Carleton. In the year 1904 
the warehouse built by the testator was 
burned down, and the testator thereafter 
erected on the property a larger warehouse 
at a cost of 27,000 dollars. Tins sum was 
provided partly out of moneys received for 
insurance, partly by a mortgage of the ()ro- 
perty for 20,00t) dollars, and partly out of 
the testator’s private moneys. On 26th June 
1905, the testator granted a lease of the 
property for ten years at an annual rent of 
2,632*72 dollars. In the year 1909 the 
testator, through Frank Hillock, proposed 
to the defendant, Mabel Carleton, to modify 
the arrangement contained in the letter of 
9th May 1900, as follows, that is to say, the 
defendant, Mabel Carleton, was to be paid 
600 dollars a year during his life, and he was 

(.'!) r!.s;)4I firt L, ,7. Q , B. 202=[IM94] 1 


by his will to give her an annuity of T,2(H> 
dollars, with a legacy of 20,000 dollaisto 
her children after her death, .she bu her part 
giving up all interest in the property in 
question. 

The answer of the defendant, Mabel 
Carleton to these proposals is contained in 
her letter to Mr. Frank Hillock of 2nth I^Iay 
1909. She refers to the arrangement as 
to receiving half the rents of the property, 
and complains that she has not even had 
the 600 dollars now proposed to be paid to 
her. She insists on this arrangement being 
adhered to. She says, however. As to 
Uncle T.A.’s will, that is all right ” ; and in 
tlu ir Lordships’ opinion this can only mean 
that she is willing to accept the new propo- 
sals so far as they relate to the pro\ ision of 
the 1,200 dollars annuity and the legacy 
of 20,000 dollars to her children after her 
death, instead of the interest in the pro]ierty 
itself, which was to be secured to her accord- 
ing to the original arrangement by her 
uncle’s will. The lerter. therefore, i.s at 
most a proposal, and not the acccr>tauce 
of an offer so as to constitiite a contract 
modifying the original arrangenaent. 

There the correspondence ends, but it 
appears that the testator thereafter paid her 
600 dollars a year which amolm^ed appro.xi- 
mately to one-half the rents of the property, 
and also uiade a will bequeathing to her an 
annuity of 1,200 dollars, and to her children 
after her death the sum of 2(i,00(‘ dollars. 
The defendant, Mabel Carleton. disci ssed 
these provisions with him, evidently on the 
footing that they were to be in substitution 
for her interest in the property after his 
death. She suggested that there was no 
reason why the legacy should m t be left to 
her absolutely instead of to her children. 
There was no reason why anybody but 
herself should benefit by her father’s pro- 
perty. By his last will the testator left her 
an immediate legacy of 20,000 dollars, but 
did not leave the })roperty itself, as provided 
by the letter of 9th May 1900. 

Under these circumstances their Lordships 
conclude that the 20,000 dollars was left 
to her on the footing that she had 
relinquished or would relinquish her 
interest in the property itself, and that she 
knew that it was so left, and did nothing to 
bring home to the testator the fact that she 
would not accept it on this footing. It. 
would be clearly inequitable to allow aj 
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■legatee, while insisting on her legal right to 
|the legacy, to appeal to a Court of equity to 
^complete her title to the property itself. 

A person who asks equitable relief must 
himself be willing to do what is equitable. 
I It follows that, even if the agreement of 
9th May 1900 has not been varied by 
mutual consent, it can only be specifically 
performed if the defendant, Mabel Carleton, 
is willing to disclaim the legacy. The appel- 
lants being willing that the defendant, 
Mabel Carleton, should take either a moietv 
of the property itself, subiect to the existing 
mortgage, or the legacy, whichever she may 
prefer, it is unnecessary to decide whether 
there was ever any binding agreement for the 
variation of the original contract. 

Under the circumstances their Lordships 
are of opinion that the appeal succeeds, 
and that the right order will be to declare 
that the defendant, Mabel Carleton, cannot 
take both the interest in the property, to 
which the Courts below have declared her 
to be entitled, and the 20,000 dollars legacy, 
and to limit a period of three months 
within which she is to exercise her election. 

Their Lordships will humbly advise His 
Majesty to this effect, and they think that 
the respondent, Mabel Carleton, should pay 
the appellants* costs here and in the Court 
of Appeal. With regard to the costs here 
and in the Court of Appeal of the other 
respondents, they should be paid out of the 
estate of Thomas A. Snider. 

T,A.R. Appeal aUotved. 

Solicitors for Appellants and for Respondent 
Snider — Blake and Redden, 

Solicitors for Respondent Mabel Carleton — 
Harrison and Powell, and Talk. 

A.I.R. 1915 Privy Council. 

(From S. Africa) 

26th July 1915. 

Viscount Haldane, Lords Dunedin, 
Shah, Parker, and 
Sumner. 

Copthall StoreSy Lim. — ^Appellants. 

V. 

, Willoughby^ Consolidated Co., lAm . — 

Respondents. 

« • 

On Appeal from the Supreme Court of 
, . South Africa. 


** Privy CtUticil — lltnwvd — Defendant raising 
a n n- •hfen^'K before, the Privy Omucil— PUadings 
not in fnrmto raise the defence — Important qnutions 
of law raised — Cose, was remanded with diref lions 
that pleadings should be amended and th<U the Court 
should answer in particular certain questions framed 
for the purpose — a > il P. C. 0. 6, /?. ]7. 

Plaintiffs were owner's of certain lauds in 
Southern Khodesia, witk clear registered title. 
The action was for declaration of title and for 
ejectment of the defendants from the lands. The 
defendants based their defence on a certain, 
agreement made between their prcdeccssors-in- 
title and those of the plaintiffs. Tho defence aa 
lodged amounted to what was substantially & 
counter claim for a declaration that the defen* 
dants were entitled to (1) the exclusive rights of 
trading over the whole properties belonging to> 
plaintiffs, detailed in a Schedule A annexed and 
(2) for purposes of said trade to take and occupy 
in perpetuity such store sites as were necessary. 

The plaintiffs won their case in tho lower Courta 
and the defendents appealed to the Privy Council. 
Before tho Privy Council, the defendants made 
a complete change of front. Their Counsel 
abandoned all claim to tho counter- declaration 
above described and contended only for mainten- 
ance in possession of tho sites already occupied by 
themselves and their tenants in defence to evic- 
tion. The contention was that the defendant 
had occupied certain sites under the agreement 
above-mentioned and spent money in buildings 
upon these sites and that under the law of Rho- 
desia the agreement followed by possession consti- 
tuted a real right of the nature of servitude. It 
was further argued that the plaintiffs had notice 
of the agreement and the defendant's occupation 
thereunder and that therefore under the law, 
tho plaintiffs were bound by the agreement even 
though it was admittedly not registered against 
the land. 

The pleadings as they stood were not in a form 
to raise this defence properly. Various necessary 
particulars were absent from the pleadings. 

Held , — that the argument put forward raised 
questions of law of creat importance which would 
be apt to be applied to cases of other holdings of a 
similar charact^er, held by persons who were not 
parties to this case ; and in particular it raised a 
very serious question of law’ as to the necessity of 
registration of such rights as to which it was 
rent from the opinions in Judd v. Fourie, 2 Bucha- 
nan 41, that there had not been unanimity among 
the Judges in South Africa. 

Therefore, their Lordships were unwilling simply 
to dismiss the appeal without giving the appoUanta 
an opportunity of raising the true case, 
was to be remanded and the pleadings should ne 
amended. But the appellants must pay the 
costs up to date. [P. 173,0.2,} 

^eW,— further that the general questions 
important that the opinion of the whole mem»” 
of the Court of Appeal should be taken and tne» 
alteration esi'‘ecially directed to the questioas 

which their Lordslips framed for tho purpose 

[P. 174, C. IJ 

Maugham, ftnd Fairfax Luxmoor^f<^ 
Appellants. 

Upjohn, and H. 0, Robertson — ^for the 
pondents, were stopped by tbeir Iiordship®* 
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Lord Dunedin — The plaintiffs are 
•owners of certain lands in Southern 
Khodesia with clear registered title. The 
action is for— (1), a declaration that the 
defendants are not entitled to occupy by 
themselves or their tenants any portion of 
the plaintiffs* lands; (2), ejectment from 
whatever portions of the plaintiffs’ lands 
which are at present in the occupation of the 
■defendants or their tenants; and (3), further 
relief, which need not be mentioned. 

The defendants originally based ^heir 
defence on agreements of 1895 and 1910, but 
the case, so far as based on the agreement of 
1910, is now abandoned. The agreement 
•of 1895 was made between a company called 
Dawson’s Stores, the predecessors-in-title of 
the defendants, and the Matabele Co., the 
predecessors-in-title of the plaintiffs. 

The defence as lodged amounted to what 
was substantially a counterclaim for a decla- 
ration that in virtue of the agreement of 
1895, which it was alleged was duly trans- 
ferred to the defendants and binding on the 
plaintiffs, the defendants are entitled to (1) 
the exclusive right of trading over the whole 
properties belonging to the plaintiffs detailed 
in a Schedule A annexed, and (2) for pur- 
poses of the said trade to take and occupy 
in perpetuity such store sites as were neces- 
sary. It followed that, if sustained, head 
was a complete answer to the claim for 
ejectment. The defence in both its lieads 
was maintained by the Judge of first 
Instance, but on appeal to the Supreme 
Court it was repelled and judgment pro- 
nounced as claimed by the plaintiffs. Their 
Lordships have no doubt as to the soundness 
of the result at which the Judge.s of the 
Court of Ai>peal arrived on the case as 
pleaded before them. 

Before their Lordships, however, the ap- 
pellants made a complete change of front. 
Their counsel frankly abandoned all claim 
to what has above been described as a 
coimter declaration, and contended only for 
^intenance in possession of the sites 
already occupied by themselves and their 
in defence to eviction. The plead- 
ings as they stand are not in a form, to raise 
this defence properly. The argument which 
the learned counsel for the defence put for- 
ward Was this : He said that in virtue of 
the agreement of 1895 the Matabele Co. had 
anded over to Dawson’s Stores certain 
*tore sites ; that thereafter the defendant 
^mpany, to whom the rights of Dawson’s 


Stores had been transferred, occupied these 
sites and other sites, which in presence of 
the agreement they bad selected, and that 
they had expended large sums of monev in 
buildings upon these sites, and let them to 
tenants. He argued that according to the 
law of Rhodesia the agreement followed by 
possession constituted a real right of the 
nature of servdtude. He further said that 
the plaintiffs, when they acquired the pro- 
perty of the Matabele Co., had notice of 
the existence of the agreement, and of the 
fact that the defendants were possessing 
these stores in virtue of it ; and he argued 
that the result in law was that the plaintiff 
company was bound by the agreement, even 
though the agreement was admittedly not 
registered against the land. 

In support of thks proposition he relied 
particularly on the judgment in Judd v. 
Foune (1). To found such an argument it 
is obvious that the pleadings ought to have 
specified the particular portions of land 
occupied, given particulars of the date of 
occupation, and set forth the expenditure of 
money upon them. Not only is all this not 
done, but from the form of the pleadings 
and the arguments in the Court below their 
Lorthhips have not had the assistance of the 
opinions of the learned Judges in the Court 
below on the case which it is now wished to 
raise. It is clear that tlie argument now 
put forward raises questions of law of great' 
importance which would be apt to be applied' 
to the cases of other holdings of a similar! 
character, held by persons who arc not 
parties to this case ; and in particular it' 
rai.ses a very serious question of law as to 
the necessity of the registration of such: 
rights, as to which it is apparent from the 
opinions KiiJudd v. Fouric. (1) that there hasi 
not been unanimity among the learned' 
Judges in South Africa. I 

I 

Their Lordships are, therefore, unwilling 
simply to dismiss the appeal without givingi 
the appellants an opportunity of raising the! 
true case. But the whole procedure, ini 
which the appellants have been held to be| 
wrong, is thrown away. The appellantsi 
must, therefore, pay the entire costs up tol 
date, or the appeal will fall to be dismissed.! 

If the costs as ta.xed are paid, their Lord-' 
ships will Immbly advise His Majesty to 
recall the judgments appealed from hoc 
statu, and remit the case with a declaration 

(l) [ISSIJ 2. Dnchanan 41 
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that the defendants be allowed to amend 
their pleadings, and the plaintiffs to put in 
answer.^ to such amendments. The learned 
Judge-s will fix a proper time within which 
this most be done under sanction of the 
former judgment being repeated. If this is 
done, there will fall to be made an alteration 
as to the date from which the rents and 
profits belong to the respondents, as the 
respondents' counsel admitted that the 
present date, 1st January 1911, could not 
l>e supported. They will also fix whether, 
upon the amended pleadings and answers, 
any further enquiry is necessary, and there- 
after dispose of the case in such a manner 
as shall seem to them to be just. It was 
agreed that the date from which the mesne 
profits were directed to— run namely, let 
January 19U~was incorrect. When the 
action is finally disposed of. this date must 
be corrected, either in the Supreme Court, 
or, if the appellants elect to proceed no 
further with the action, then they should be 
at liberty to apply toHis Majesty in Council 
to put the matter right. 

Their Lordships look upon the general 
questions as so important that they desire 
that tlie opinion of the whole members 
of the Court of Appeal be taken, and their 
attention especially directed to the following 
questions : 

(1) If an agreement by which the owner 
of land in Southern Rhodesia gives another 
person a right to trade over such land, and 
in pursuance of such trading to take and 
occupy suitable sites for stores, is followed 
by the taking and occupation of such sites 
and by the expenditure of money thereon, 
is there constituted as between grantor and 
grantee a servitude which will enable the 
grantee to maintain possession of the sites 
as against the grantor ? 

(2) If the answer to question (1) is in the 
affirmative, is such servitude ipsa r,atvra 
intransmissible, and, therefore, brought to 
an end bj^ the deatli or extinction of the 
natural or legal person in whose favour it 
was constituted ; or is the transmissibilitv a 
quality to be judged of according to the 
construction of the particular agreement 
and the whole circumstances of the case ? 

(3) How far is the transmissibility, if any, 
affected by registration or want of registra- 
tion ? 

(4) If the serffitude is valid, then, if it is 
not registered as against the servient tene- 


of Vanoovvi:i; 

ment, is a purchaser of the se^^^ent tene- 
ment for valuable consideration, who has 
notice of the claim to the servitude at the- 
time of purchase, bound to recognise it ; 
and in particular is the opinion of Buchanan 

J. or of Sheppard J. in the case of Judd v. 
hourie to be preferred ? 

What is the application of the law 
laid down in the answers to the foregoing 
queries to (o) the agreement of 1895 in this 
case, (6) the notice as to the right which the- 
plaintiffs are shewn to have had ? 

Vase Remanded^ 

Solicitors for Appellants- Axmt&gt, 

Lnapple and Macnaghten. 

Solicitors for Respondent^- — Asliuret,. 

Morns, Crisp .1- Co. 
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3rd June 1915. 

The Lord Chancellor (Viscount 

Haldane), and Lords Dunedin 
AND Atkinson. 

Odium and Appellants. 

V. 

City of Vancouver and others — Res- 
poudents. 

On Appeal from the Supreme Court of 

British Columbia. 

(rt) Land Acqu^ition — Interest on price oj kinJ 
(^(pureu ordinarily runs from date of possession — 

^ ^ Creek Reclamation 

Act {1921, of Br. Columbia) — It is from the date of 
award. 

cases interest on the price of land 
^quired runs from the dat-o of taking posscssioo. 
But under Ss. G and 7 of the False Creek Reclama- 
tion Act (1911) of British Columbia, interest can 
run only from the date of award and not from date 
of notice as fixed by arbitrator. [P. 176, C. 

** (b) Land Acquisition — Valuation^PoItn" 
tied Value v:hick is too remote cannot be taken into 
account — Value of access to sea may be taken tnlo 
account. 

The apptdlants were the owners of certain lands 
in city of Vancouver, which were bounded at the 
back by an arm of the sea called False Creek. 
These lands were acquired under the False Creek 
Reclamation Act (Brit. CoL Stat. 1911. c. 56)j. 
and tbo arbitrator who was to fix the value, allowed 
a value over and above the value of the land 
taken, for the chance which the owner would 
had of getting leave from the Crown to extend 
some opus minufactum, such as a pier head over 
the foreshore. 
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Htld. — ’Wliilo all opportunity of employment 
for 'certain pui'pose in regard'to the position of 
the land to he acquired is to bo taken into account, 
there must come a point whore the opportunit> 
becomes 80 remote as to bo nei,digible. [P.17f*. C.2. J 

The arbitrator would have been right if he had 
only adde*! something to the value of the land 
its If for the privilege which the owners had of 
giving over the for. shore and obtaining access to 
tho sea. (The owners had no right in the .solum 
of tho foreshore.) BnccUuch {Duke) \. Miiro- 
politan Board of Worka, (US72) 41 L. Ex. 137 
Followed. n\l7fi, C. 2.1 

But tho arbitrator erred in allowing a value 
for the chance of getting from the Crown, leave to 
extend some opus manuf ctum such as a pier head 
over the foresliore. A proprietor who abutted on 
tho foioshoro might apply to the Crown — ^vhich 
was tlio proprietor of tho foreshore — for such a 
grant. But it is diff rent if the fore.shote does 
not belong to the Crown. In the pr. sont case, 
the M'hol*-! of the bod and foreshore of False Creek 
had boi, n conveyed to the Ctrroration by the 
Crown which was therefore dop.iVcd of the right 
of the solum. Tho appellants were not in tifuli. 
to apply to the Government for any permission 
To enable thorn to do so .they w’ould first be bounc' 
to acquire from the Corporation so much of tho 
foreshore and bed of False Creek as was to bear 
tho opus manvf/ictum. There was no evidence 
that the Corporation would over have consented 
to s' ll. Henco tho arbitrator palpably eiTed in 
allowing values which did not attach to the lands 
taken. fP. 17G C. 2, P. 177, C. I and 2.] 

Tho pre.sent potential value may be a factor, 
but tho potential values may bo too remote at 
this date to enhance tho value of the land which 
at present was practically unproductive. Cedar 
Rapids Manufacturing Co. v. Lnccste, (1914) 83 

L. d.P.C. 162 Followed. [P. 177. Q, 2.j 

P. 0. Lawrence, and T. Mathew—ioT 
Appellants. 

E. P. Davis {of the Canadian Bar) i\nd 

M, Macnaghlcn - for Respondents. 

Lord Dunedin, — This is an appeal 
against a judgment of the Court of Appeal 
of British Columbia, by which that Court V 
a majority of four to one reversed a judg- 
ment of Mr. Justice Morrison, and set aside 
an award pronounced by Frederic Bus- 
combe as sole arbitrator in an arbitration 
between the parties to the case. 

The appellants are the owners of certain 
lots of ground in the City of Vancouver, 
which front Westminster Avenue and are 
bounded at the back by an arm of the sea 
called False Creek. In 1911 an Act was 
passed in British Columbia entitled the 
“ False Creek Reclamation Act ’* (Brit. Col. 
Stat, 1911, c. 56), which empowered the 
Corporation of the City of Vancouver to 
reclaim the False ( reek by filling it up) and 
in connection with this undertaking allowed 
them to acquire compulsorily {inter alia) the 
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varioi lots belouging to tho apixdlants. It 
is unJcessary to set forth the provisions 
of thfltatute, as it empowered tlM* : orpora- 
tion » serve notice to Ireat and to acquire 
the hole rights of tlie appellants in the 
lots aecified upon payment of the value of 
all ghts so acquired, with arbitration in 
defalt of agreement as to the amount to be 
paic-all in ordinary foian. The parties 
by ^reement appointed Fredoiic Buscoinbe 
as sie arbitrator. He inspected the pj oper- 
ties heard witnesses, and delivered an 
awrd, in which he set fortli the various 
elements which he had taken into considcra- 
tio and awarded certain sums in respect 
of each of the properties taken. The 
apellants applied to the Court of I^ritish 
Cmmbia for an order to enforce the award 
01 an order of Court. This was met by a 
rotion on behalf of the rcs}mndcnts to set 
aide tbe award. These counter-morionf 
cme to depend before Mr. Justice Morrison. 
Tiat learned Judge refused to set a.'^ide the 
&vard, though remitting it to the arbitrator 
t) deal with some minor matters which 
•eed not be mentioned. Appeal was taken 
>y the first respondents to the Court of 
\ppeal, who, by a majority as before stated, 
jet aside the award. The que.stion before 
this Board is whether that judgment was 
right. 

The grounds on w]>ich the award was set 
aside were four in number- being all 
matters which aj)pear on the face of the 
award, and. were alleged as follow.s : (I ) Tlio 
arbitrator allowed a value over and above 
the value of the land taken, for tbe chance 
which the owner would have had of getting 
leave from the Crown to extend some o]tus 
manufaetnm, such as a pier head over 
the foreshore. (2) In respect of lots 5 and 
6 he valued upon the assumption that they 
might have got an additional piece of 
ground behind to make up for what had 
been taken from them in front in a street- 
widening operation, whereas, in point ot 
fact, they did not get this additional piece. 
(3) The arbitrator allowed interest on the 
sums awarded from the date of the notice 
to treat. (4) The arbitrator awarded him- 
self fees in e.xcess of the scale allowed by the 
statute. 

Their Lordships will deal with these points 
in reverse order. 

(4) It is clear that the fees are in excess. 
This, however, could casilv' be dealt with bv 
remit. 
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(3) In ordinary cases interest on theprice 
land taken runs from tke date of tiking 
possession. Bnt in this case there seems 
no room for argument as to when possession 
was or might have been taken. Sections 
6 and 7 of the False Creek Reclamation 
Act are as follows : 

Section 6 ; 

*■ In atrivini? at the value of any lands, rights, 
or interests expropriat-od or to be expropriited, 
the arbitrator shall take the value of the lands, 
rights, or interests at the date of the servic* of 
"the notice as hereinbefore provided.” 

Section 7 : — 

” Upon payment or legal tender of the amomt 
80 awarded or agreed upon to the person, body 
corporate, or party entitled to receive it, or 
upon payment into the Supreme Court of Brltah 
Oolumbja of the amount of such compensation 
under the award or agreement, the lands, rights, 
or interests so expropriated shall vest in the 
Corporation, and there shall vest in the Corpo- 
ration power iio forthwith take passession of the 
lands or interests the subject of the award or 

airrcciii.-nt ; . . 

It is clear that interest in this case can 
therefore only run from date of award, and 
not from date of notice as fixed by the 
arbitrator. This also, however, could easily 
be set right by remit. 

(2) Previous to the events of the arbitra-' 
tioD a street widening had been effected for 
which ground had been taken on the street 
side from lots 1. 2, 3. and 5 and 6. All these 
lots are bounded behind by high-water 
mark. Xs part of the arrangement for 
■compensation the corporation gave to lots 
1. 2, and 3 a piece of the foreshore — which as 
will be afterwards set forth, they had acquir- 
ed from the Crown — sufficient to make the 
total depth of the lots 120 feet. This was 
not done as part of the arrangement with 
the proprietors of lots 5 and 6. It seems 
therefore clear that the arbitrator had no 
right to award a value baaed upon the 
supposition that 5 and 6 might have had a 
depth of 120 feet, when, as a matter of 
fact, they had not such depth. Had he 
merely said that the value of 5 and 6 per 
frontage foot was the same as that of the 
other deeper lots, his view could not have 
been touched. But he has explained the 
ground on which he went, and that ground 
is on the face of it erroneous. This point 
however, would only affect the award as 
regards lots 6 and 6. 

(1) This is the only important matter. 
Their Lordships do not propose to repeat, 
[as to the general principles of valuation* 


what was recently said by them in the case 
of Cedar Ra'pids Manufacturing Co. v. La- 
coste (1), the gist of which is quoted by 
Mr. Justice MePhiUips in the present case. 
It is evident that, while all opportunity 
of employment for a certain purpose in 
regard to the position of land to be acquired 
IS to be taken into account, there must 
come a point where the opportunity be- 
comes so remote as to be negligible. 

It is here that their Lordships are con- 
strained to come to the opinion that the 
arbitrator went wrong. The lots in ques- 
tion were bounded by the high-water mark. 
The owners of the lots had no right in the 
solum of the foreshore. They had the right 
of going over the foreshore, whether covered 
by water or not, and so obtaining access 
to the sea. If the arbitrator had only 
added something to the value of the land 
itself for that privilege, nothing could have 
been said — that was the principle on which 
allowance was made in the case of Buc- 
cleuch {Duke) v. MetrapolUan Board o] 
Work< (2). But the arbitrator has done more 
than that. For after dealing with the right 
of access to the sea, he goes on thus : 

While the viparian right carries with it no 
defiaite legal right to build upon, or extend the 
property abutting upon the water, to or upon tbo 
land under the water, the actual right of access to 
the water has in common practice carried with it 
the privilege of applying to the Crown for a grant 
to extend the property affected out to deep water, 
or to an established pier-head line, and this right 
or privilege, is, I believe, rarely, if ever, withheld 
where the rights of others are not interferedwith/ 

Now that a proprietor who abutted on 
the foreshore might apply to the Crown — 
proprietor of the foreshore — for such a grant 
may be conceded. But it is quite different 
if the foreshore does not belong to the 
Crown, and in this case the foreshore did 
not belong to the Crown, for by a grant of 
1901 the whole of the bed and foreshore of 
False Creek had been conveyed to the 
corporation. This grant contained certain 
restnetions, and was supplemented by an 
ampler grant in 1911. The effect of these 
grants was to deprive the Crown of the right 
of the solum. The allowance by the Crown 
to construct opera manufacta is rendered 
necessary, apart from the conimon law, 
by the provisions of the Navigable Water 
Protection Act, In respect of these provi- 

(I) [lOUi A. C. 5ti9=83 L.J.P. a 162. 

^2) ^1872] -ilL. J.Ex. I37=L.B. 5H.L. 
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sionB the Department of Public "Works has 
issued regulations dealing with applications 
for permission to erect such works. 

One of the regulations is as follows : 
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*‘lbe ai } licanKs must furnish jiool (Lai they 
own or have a stfficicnt intertBi in (he Jond ci land 
covered with water upon whi<h thi voiks are to 
be cona(ructed. It U not aeffit j( nt 1 o hold (he ri- 
parian interests olono. if the work exuniis legend 
the limits of the shore, but a suflxun fort ion of 
the harlour, river or lake must also be hi Id by 
the api lieants. The statute has reference to the 
erection of structures on lands ottnid by the 
applicants, aD<l is dcsitincd to provide for duo 
protection to navigation. It cannot bo used as a 
means of acquiring title to lands upon which the 
structure is to bo erected.” 

It seems therefore abundantly clear that 
the appellants here were not in iitulo to 
apply to the Government for any permission. 
To enable them to do so, they would first 
be bound to acquire from the corporation 
flo much of the foreshore and bed of False 
Creek as was to bear the ojpus tnan'ufo.ctuvt . 

Now there is not a tittle of evidence that 
the corporation would ever have consented 
to sell. It is obvious that the arbitrator 
really mistook the true position ; for he 
says in another passage ; 


These observations are, in their Pordships' 
opnioiK strictly in accordance with the 
pnneipios laid down in liapkU 

facturing Co. v. loiosU (1) alieady cited. 

^heir Lordships are theretore of opini^ 
that the award as it is cannot stand. There 
remains the question of whether it should 
fce set aside or remitted for recon.-ideration. 
This seems to their Lordships a question of 
discretion for the Judges in the whole 

fircumstances of the case, and unless that 
discretion has been obviously misused they 
do not feel inclined to interfere with it. 

Their Lordships will humbly advise Hie 
Majesty to dismiss the appeal with costs. 

T-A.R. Appeal dismimedi 

'^'ollcitors for Appellant :^'.— Russell 
& Co. 

Solijitors /g' Hespondcnf.t. — Linklater, 
Addison and Crown. 


” For whilu the city occupied tho position of 
being able to block or prevent these owners from 
obtaining these forc.shoro crants or Icu.sc.s it mani 
festly was not thoir intention so to tio prior to tho 
agreement with tho Canadian Norlhorn Railway. 
as tbo weight of ovidenco plainly shows.” 

• Q'bte right in consider- 

ing the situation as it was prior to the 
agreement with the railway company — or, 
in other words, the Reclamation Act under 
which the land is taken frop the claimaats 
yet he is radically wrong when he 
speaks of the city being able to “block 
the owners from obtaining a foreshore 
grant. The Crown could not give a fore- 
ahorc grant not because the city “ blocked *’ 
it, but because tbe foreshore no longer 
belonged to the Crown to give, and the right 
jto ask for an opus manufictum did not e.xist 
fwoept in some one who had the foreshore. 
That meant conveyance from the city to the 
claimants, and there is not a jot of evidence 
to shew that there was a chance of any such 
conveyance. In other words, their Lord- 
ships agree with Mr. Justice McPbiHips, 
who bays : 


“Tho arbitrator baa palpably erred in aUo^w;. 
valuea wbleh did not attach to tho lands ” {toki n) 

and with Mr. Justice Irving, who says : 
1916— K. M. 
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”Sth January 1915. 

Lord Shaw, Sir George Farwell, 
Sib John Edge and Mr. Ameer Ali. 

(Shaikh Baji) Mutasaddi Miav and 
another — Defendants — Appellants . 

V. 

Mahomed Idris and others — Plaintiffs — 
Respondents. 

Bcntjul Land /reccH«t Ail ( \ U oj J6/0), J 

and 14 — Ht.parale ktnl nccounts for s/iartr9 in a 
JIahal — Sale fur arreara of lieve.nut — HJiolc Ilahal 
put up for /utltjor arrtam of March kiat — A’o arrears 
for March k.Ht hut urroira tor June kiat—Salc i^ 
ultra vin.-i. 

Ou a sale of u shuro of a ^luhal for arreuTB of 
revenue the bide did net ruacb tbo amount of 
arrears and thereupon the Collector declared that 
tho whole Mahal would be sold under Sec. 14 of 
tho Land KeVunue Act if within 10 days tho co- 
aharen <lid not make a purchase tliereunder. The 
OoUoctor dosed up tho accounts of the Mahal up 
to tho 29tb March 1904 and on the 19th September 
1904 sold tho whole Mahal for anArrear of Rs. 3 
and odd found by him to bo duo for March kisL 
It was found that by merging tbo HOparato account** 
of the sharer, in one account, there would be no 
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arrear (or Mar^^h kist hut thero would be an arrear 
of 2 for the June kist. In a soit to set 
aside the sale. 

Held, thau there being no arroar for March kist 
a sale hel<l expressly for such an arrear was uUra 
vire-i, though on the date of the sale, the sale might 
legitimatuly have been hold for the June kist. 

[P. 179 C. 2.] 

W, Oart\ — for Appellants. 

Responient!' — Ex-parte. 

The following was the Jud-rment of the 
Hi jh Court:- 

Tiiii appeal arises out of a suit for the 
annulraeut of a sale for arrears of revenue, 
which took place on the 19th of Septem- 
ber 1001. The raiin grounds upon whick 
the plaintiffs come to Court are two. 
First, that the Collector had no jurisdiction 
to hold the sale as no arrears were legally 
due, and second, that the sale was brought 
about by the fraud of defendant No” 3 
who was the accredited agent of some of the 
plaintiffs for the payment of revenue, and 
being as such bound to give information 
of the estate ha\ing fallen into arrears, did 
not do so, but, on the contrary, colluded 
with defendants Nos. 1 and 2 whose servant 
also he was, and purchased the estate for 
himself, his relation defendant No. 4 and 
defendants Nos. 1 and 2. entitling the 
plaintiffs to a re-conveyance of their share 
on payment of the proportionate value. 

The learned Subordinate Judge had 
decided the suit against the plaintiffs on 
both these points, and they have appealed 
mainly on the grounds indicated above. 

The main facts of the case are that 
the estate called Mahal Fakhruddinpur, 
beanng tauzi No. 1146 of the Saran Collec- 
^rate and consisting of two mauzas— 
Pakri Fatehulla and Fakhruddinpur, bore 
a Government revenue of Rs. 186-14-24. 
The Mauzawar Register kept by the Collec- 
tor under sec. 4 of the Land Registration 
Act, Ex. 19, p. 117, shows that the revenue 
assessed upon Mauza Pakri Fatehulla was 

upon Fakhruddinpur 
Rs. l07--ll-3|. The learned Subordinate 
Judge said ' this so-called Mahal war Re^is* 
ter which bears the signature of the Supenn- 
tendeat of Survey is not binding on the 
LoUector, as the jaraa-sadar of two villages 
cannot be apportioned except under the 
Butwara Law.’* This seems to be a mis- 
conception of the Subordinate Judge. The 
keeping of these Mauzawar Registers, called 
Mahalwar Registers in Bihar, is enjoined by 
sec. 4 of the Land Registration Act, VII of 


1876 (B. C.) and even before that enactment 
there were the Quinquennial Registers 
under Regulation 48 of 1793 and Estate 
Registers under Regulation 8 of 1800. The 
attested copy filed was taken from the 
Collectorate, and the mere fact that it 
bears the signature of the Superintendent 
of Survey, on a corner does not make it a 
document kept by that officer. This docu- 
ment does not show any apportionment of 
revenue within a mauza but states the 
revenue assessed on each mauza, so that the 
reference to the Butwara Law is quite 
irrelevant. Now, several separate accounts 
were opened in respect of this estate; 
for in respect of Mauza Pakri Fatehulla, 
comprising the whole 16 annas, and two in 
respect of Fakhruddinpur, comprising 6 
annas, leaving lO annas as the ijmali or 
residuary share bearing the original tanzi 
No. 1146, the separate account shares being 
numbered as T. 1146-1, 1146-2, 1146-3, 
1146-4, 1146-5 and 1146-6, the first four 
relating to Pakri Fatehulla and the rest 
to Fakhruddinpur. The first separate 
account (1146-1) was in respect of 9 annas 
4 pies Pakri for a revenue of Rs. 46-3-1, 
which is exactly proportionate on the basia 
of the revenue for the 16 annas being 
Rs. 79-14-5^, The second separate account 
(1146-2) was opened in 1872 in respect of 
a 2 annas share of Pakri Fatehulla, and the 
revenue fixed was Rs, 10-11-6. The third 
account (1146-3) was opened in 1882 for 
4 annas 8 pies for a revenue of Rs. 22-4-3 
the 16 annas making a total of Rs. 79-2-10, 
a little more than the actual amount of 
R3. 79-2-5J, small fractions being taken as 
units for the convenience of realization and 
payment. In 1884, account No. 4 bearing 
T. 1146-4 was opened out of account No. 2 
for 6 pies, 13 krants and odd, and the 
revenue assessed was Rs. 2-11-11. Account 
No. 5 was opened in 1892 for 2 annas of 
Fakhruddinpur with a revenue of R3.13-7-6, 
and another of 4 annas Fakhruddinpur 
with revenue of Rs. 26-15, both amounts 
being in exact proportion to a revenue of 
Rs. 107— 11— for 16 annas. Thus 10 annas 
of Fakhruddinpur was left as the residuary 
share, and its revenue should be Rs. 107-11- 
8| minus Rs. 40-6-6, the total of jamas 
for Nos. 5 and 6, that is, Rs. 67-5-2}. 

It would appear that when account No. 4 
was opened out of account No. 2, the original 
revenue for the original No. 2 was not redu- 
ced but left as before, and the jama of the 
ijmali share was reduced by Rs. 2-11-11 
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which was assigned to account No 4 
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Jn this way from June 1884 to March 1904* 

T< • 1 • ^ ^ , *> 


f 


'4. 


mrchase under sec. I { within 10 days 

’ 7- n*^ the 

ne last fell due on the 7th June 1904, and 

i owners nude payments for that kist 

hen the co slurers did not take advantage 

the olfer of the Collector under sec M up 

the 17th June, lie liad to sell tlie whole 




or a period of 19J years the jama of account 
JNo. 2 was from year to year kept up on the 
erroneous basis of Rs. 10-11-6, Ce., 

Rs. 2-11-11 more than it should have 

been and the result was that account No. 2 -- - -w uue ne nau to .eii f 

as would be due 

shown +t~^ 'T The arrear pon the whole estate at that time. What 

5 2 A A ® however, was that he closed the 

Would'nnr^r'V'^ ‘‘'I pSmenta 

in M ^100^^1 arrearsaade by other co-sharers up to March 29th 

^^f ^Els 1. 1 1 ^ ^ ^ 1 ^ If ^ upim'the Aiole 

OIKS. 1 15 1 to Its credit. It is conte.nde(<‘state as due for the .March kist 1904 jmH 

at even the figure of Rs. 10-11-6 is the whole estate on the l!)th Senteralipr 

Mrrect, and it should have been Ks. 9-11-^1901, for this arrear ot Rs. .‘i odd as due up 
Upon this amount being taken as the correr to the 29th March 1901. R is admiff-prl 

jama for the original No. 2, the excc that upon the be.sis of the Colleotor^ hooks 

fA” ^ be much more on the 28' this would be the arrear up to the 29th 
of March 1904, so that on either calculati March and Rs. 2-0-6 the arrear up to t he 
there was no arrear due from account No June kist upon the whole estate ami fhp 
on the 28th of March 1904 : and , Respondent contends tlu't as tt^e we^e 


proceedings for the sale of account Nc 
for the March kist of 1904 are cntii 
void and, consequently the sale of the en 
mahal under sec. 14 is also void. See 
Kishen Das v. Simpson (L. R. 25 I. A. 1 
The learned Subordinate Judge says t 
If the plaintiff e pleader had showi^ 
mean« of chalans that the owners of k^ 

L No. 2 have all along paid their shaJi 
Rs, 8 rent since the opening of khata 4 
and that the arrear is due to their not pig 
Rs. 2 odd, then that would have sho^o 
some extent the reason of this contfi°- 
Here also the learned Jndge is under 
misconception. For as soon as wJ^e 
it that since 1884 khata No 2 ha®®^ 

'7**' “"‘i that the 

29th March of 1904 the arrear due 
basis was Rs. 52-4 4. the natural co'^*®*^ 
mast bo that the owners have r 

There is another view^ 

■<Ja8e also in which the sale can be hr® 
uUm vires Taking it for granted t the 


^ 1 • lui ^'rantea 

Collector s books were all corrcctlv * 

thet the plaintiff’s were not er®^ 


1 ^ xiou er 

reiy upon the l ^aWy payable i^ortion 

of revenue for account No. 2. the ar 
the 29th of March 1904 was Rs 5*4 for 
^‘ccount No. 2. 


Account No. 2 wa.s put up H® 
tnat amount on the 6th June 190®°^ ^^® 
bids not reaching the said amour^ 
the Collector declared that the v^® mahal 
r ^buld be sold if the co-sharers d‘°* 


arrears on the March kist as w.4I as on the 
June kist, the inabal was liable to sale and 
the question of uftra virc’s goes out, and the 
appellants cannot succeed on the errors and 
iriegularities pJeaded, they were not 
specifically pleaded in the appeal before 
the Commissioner. It is admitted that the 
Collector was bjund to close all the separate 
accounts before he could sell the entire 
estate under see. 14. The Collector became 
entitled to sell the whole estate on the 17tb 
June 1904. On that date all the separate 
accounts must be considered as merged in 
one account for the whole estate, and if on 
that date all demand-s up to that date and 
all payments up to that date including the 
June last were taken one agai^st the other 
there would be no arrear on tIi^Ma/:ch kist, 
but there wonld be an arrear mtes. 2-0-6 
for the June kist. There being no -arrear 
for the March knst, a sale held expressly/ 
for such an arrear would be uUra vires | 
although the sale might legitimately havel 
been held for the Juno last, which it was not.l ' 
Therefore, on either view of the case, i.e.J* 
whether we take the Collector’s bool^ as 
incorrect and base our calculations on ^be 
correct revenue assignable to the s^eral ' 
accounts or whether we take the Collector’^ ' 
books as correct and consider how tb 
Collector .should have clased _ the s^urate ^^^^ 
accounts, there was no arrear'for the 
kist of 19Q4, ond the sale must he Jield't^lpQ 

ukra vires and void. Having held that the- 
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sale .vas void on '.be first braucb of the case, 
it is not necessuvyto go into the question 
of fraud and re-conveyance. The learned 
Subordinate Judge vas of opinion that 
defendant No. 3 was the servant of defend-, 
ants Nos. 1 and 2. and that he was tho 
agent of some of the plaintiffs for the pay- 
ment of revenue, but that his treachery to 
the maliks of Fahhruddinpur could not be 
of any avail to p'dintiffs Nos. 1 — 9 who are 
malila of Pakri Patehulla with which de- 
fendant No. 3 had no coLcern. That is not, 
however, the right view to take of the case. 
If M'akif Boss eiij was tiie agent of some of 
the plaintiffs, and the servant or agent of 
defendants Nos. 1 and 2, and also interested 
as a co-sharer in the right of his father and 
uncle in one of the mauzas comprising the 
estate, and if he brought about the sale in 
breach of his duty to the Pakri maliks whose 
agent he was, and if the defendants Nos. 1 
and 2 took advantage of his treachery, no 
Court of justice would be inclined to allow 
defendants Nos. T and 2 to retain the 
bi nefita of the saV. As we have said, how- 
ever, we do not think it necessary to go 


V. Mahomed Idjris <Lord Shaw) 

into these question?, as our decision on the 
first branch of the case is quite sufiBcienj^ 
to dispose of the appeal. The result, 
therefore, is that the appeal is decreed with > 
costs of both the Courts. The ^ sale is 
declared inoperative. The i laintiffs ’'wU 
recover possession of their shares with 
mesne profits, the amount of which will be' 
ascertained in execution. The purchaser 
defendants will be entitled to a refund of th& 
purchase money with interest at the legal * 

rate. 

Lord Shaw.— Their Lordships see no 
occasion to interfere with the judgm t 
of the High Court in this case. They agioe 
with that judgment and will humbly advi.'^e 
His Majesty that the appeal be dismissed. 
The respondents not ba\'ing appeared, no 
question of costs arises 

p g Appeal dismissed. 

Solicitors for the Appellants— T. L. Wilson 
& Co. 
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